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DALHOUSIE LAW SCHOOL HALIFAX CANADA B3H 4H9 

CONFIDENTIAL 

DATE: March 14, 1988 

TO: W. Wylie Spicer, Counsel, The Royal Commission on the Donald 
Marshall Junior Prosecution 

FROM: Archie Kaiser 

SUBJECT: Compensation for Wrongful Conviction and Imprisonment: Quantum, 
Principles, Factors and Process 

Following our telephone conversation of Friday, March 11, I reviewed 

some of any materials with a view to assisting you in your preparation for 

your examination of Mr. Giffin. Obviously, there was very little time 

available to properly advise you on the issues which might arise during the 

testimony of this witness, but I am sending along these brief notes anyway. 

A. Quantum 

I attach a table where I have noted a few awards, both recent and as 

far back as 1905. The examples should be studied with caution. They are 

largely drawn from the U.S. and U.K. experience and I make no claim that 

this is anything near an exhaustive list. The rules, such as they are, in 

the U.K. are based upon various ministerial statements and provide for ex 

gratia payments. The American cases vary widely as far as the basis of 

claim is concerned. Until recently, many states passed a moral obligation 

bill which was quite fact-specific and which would provide for the state 

agreeing that a cause of action could be brought against it in the courts. 

There are contemporary examples (e.g. New York) giving a legislative 

entitlement to compensation. Beyond these differences in the mechanism of 

compensation being paid, there are important distinctions in the legal 

systems and economic conditions among the various countries which could make 
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a simple foreign exchange conversion quite misleading. 

None the less, you may learn something from my short list. The Quantum 

of awards has not been a matter of great interest for me, dwelling as I have 

been on broader issues. 

B. Principles 

Any compensation scheme (or for that matter, any decision on an 

individual case in the absence of a scheme) must have some basic set of 

principles as a foundation for the assessment of the individuating factors 

which must be considered before an award can be made. It would, of course, 

be possible to merely set an arbitrary formula similar to that found in some 

workers' compensation programs, for example, $10,000 per year for the first 

three years of imprisonment and $15,000 thereafter. In the same vein, there 

could be a ceiling on awards, regardless of the length or conditions of 

imprisonment or the effect on the life of the wrongfully convicted person. 

However, there are far stronger arguments (and ample precedent) for 

full compensation for the injured party. Simple restitutionary principles 

should form the baseline for any award: the victim should be restored to 

the economic position he would enjoy if not for the wrongful act of the 

state. Beyond that, given the seriousness of convicting the innocent (it 

has often been said to be among the gravest problems with which a civilized 

society can concern itself) the idea of full compensation, on a fair and 

reasonable basis, is dominant in the little academic writing in the field 

and in many current legislative developments. Taking this stance inevitably 

means the rejection of any mechanistic formula or artificial ceiling and may 

mean that large sums ought to be paid to those who have been treated worst 



W. Wylie Spicer 
March 14, 1988 
Page 3 

by the criminal justice system - innocent people who have been found guilty 

and served long terms of imprisonment. 

Out of interest, although the Federal-Provincial Task Force does not 

make a recommendation on the full compensation/no ceiling issue, they seem 

to be heading in the right direction, by their identification of arguments, 

at pp. 33-34. 

The Thomas Royal Commission seems to have understood these issues and I 

note a few extracts from pp. 115-116. 

"This Commission is privileged to have been given the 
task of righting wrongs done to Thomas, by exposing the 
injustice done to him by manufactured evidence. We 
cannot erase the wrong verdicts or allow the dismissed 
appeals." 

"Quite apart from the various indignities and loss of 
civil rights associated with his deprivation of liberty, 
we consider he will for the rest of his life suffer some 
residual social disabilities attributable to the events 
of the last 10 years." [Emphasis added] 

"We now consider the amount of compensation to be 
awarded to him to compensate him for all the damage, 
suffering, and anguish he has sustained mentally and 
physically as a consequence of his wrongful convictions 
and subsequent years in prison." 

C. Factors  

I am here going to address only a limited range of variables which 

ought to be considered in giving effect to the principles discussed above. 

I have drawn my rough list from several sources (citations available) and 

have amplified it in some areas which may be of interest to you in examining 

Mr. Giffin (and elsewhere). I am assuming that a person entitled to 

compensation would have been (i) convicted, (ii) imprisoned, (iii) pardoned 

or found not guilty on a reference, and (iv) a person who did not commit the 
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acts charged in the accusatory instrument. Any purported blameworthiness of 

his or her conduct will be addressed separately. 

1. Non-Pecuniary Losses  

loss of liberty, which may be particularized in some of 
the following heads; indeed some overlap is inevitable; 

loss of reputation; 

humiliation and disgrace; 

pain and suffering; 

loss of enjoyment of life; 

loss of potential normal experiences, such as starting a 
family; 

other foregone developmental experiences, such as 
education or social learning in the normal workplace; 

loss of civil rights, such as voting; 

loss of social intercourse with friends, neighbours and 
family; 

physical assaults while in prison by fellow inmates or staff; 

subjection to prison discipline, including extraordinary 
punishments imposed legally (the wrongfully convicted person 
might, understandably, find it harder to accept the prison 
environment), prison visitation and diet; 

accepting and adjusting to prison life, knowing that it 
was all unjustly imposed; 

adverse effects on future advancement, employment, 
marriage, social status, physical and mental health and 
social relations generally; 

any reasonable third party claims, principally by 
family, could be paid in trust or directly; for example, 
the other side of (ix) above is that the family has lost 
the association of the inmate. 

Surely few people need to be told that imprisonment in general has very 
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serious and quite detrimental effects on the inmate, socially and 

psychologically. For the wrongfully convicted person, these harmful effects 

are heightened exponentially, as it is never possible for the sane innocent 

person to accept not only the inevitability but the justice of that which is 

imposed upon him. The above list is intended to add some specificity to the 

mainly non-pecuniary category which it reflects. For the person who has 

been subjected to a lengthy term of imprisonment, we approach the worst case 

scenario. The notion of permanent social disability due to a state wrong 

begins to crystallize. The point is that prison, for many, teaches a very 

maladjusted way of being for life outside the institution and that the 

longer this distorting experience goes on, the less likely a person can ever 

be whole again. Especially for the individual imprisoned as a youth, the 

chances of eventual happy integration into the normal community (which by 

the way sent the accused to jail unfairly in the first place) must be very 

slim. Therefore, beyond the factors noted in this section, special levels 

of compensation need to be considered for this likely chronic social 

handicap. 

2. Pecuniary Losses  

There will be considerable variability here, reflecting in part the 

person's skills and employability at the time of incarceration. One should 

be cautious in this regard, however, in assessing compensation, for it may 

be that the wrongfully convicted person's pre-existing marginality 

contributed to his or her being found guilty and kept in prison. If full 

compensation is one of the guiding principles, then each claimant should be 

given the benefit of the doubt on what his or her life would have held out 
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but for the mistaken conviction. 

Some headings might include: 

loss of livelihood; 

loss of employment related benefits, such as pension 
contributions by employer; 

loss of future earning ability; 

loss of property due to incarceration or foregone capital 
appreciation; 

legal expenses, in connection with the original trial and 
appeal, subsequent appeals or special pleas, any new trial or 
reference, and the compensation application itself. Most 
awards add the legal expenses, presumably on the belief that 
the wrongfully convicted person should not have to pay to 
secure his or her release and redress when he or she is the 
victim. A fortiori, when the imprisonment is long, the new 
evidence elusive or the authorities recalcitrant; 

expenses incurred by friends and family; for example, in 
visiting the prisoner or securing his or her release, perhaps 
to be paid in trust for them or directly to them. 

3. Blameworthy Conduct 

Most compensation schemes envisage some reduction or exclusion for the 

person who has contributed to or brought about his or her own conviction 

The obvious example would be the person who eagerly but fancifully confesses 

to a crime for which he or she was not responsible. Even there, caution is 

in order, for the criminal justice system is supposed to find the truth of 

allegations, even if the accused has been partly to blame for a particular 

falsehood or an atmosphere of untruth. Further, there is great imprecision 

in many statements to the effect that "the accused is the author of his or 

her own fate". How often can anyone confidently say that the accused's 

conduct is to be held to account to the tune of a 10% reduction of the total 
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award? Finally, the spectre of the state simultaneously thereby evading and 

projecting responsibility, in effect scapegoating and blaming the victim for 

its errors, must loom large in the mind of any conscientious person when it 

comes to assessing the relevance of the victim's behaviour. 

By all means, some escape hatch should be reserved for the fraudulent 

victim or the reckless participant in a criminal trial, but this feature of 

a compensation scheme (or award) should not be used to punish the naive, the 

youthful, the feeble-minded, the powerless or the frightened, among others. 

Actual awards seldom recite specifically why (or if) they may have been 

reduced due to this type of factor. Again, if fairness and reasonableness 

are the bywords and full compensation the desired end, the state should err 

on the side of generosity. Meanness, vindictiveness, small-mindedness, or 

intellectual laziness should not allow the importance of the victim's 

conduct to be overblown. 

D. Process 

You have not asked me to address this issue, so I will comment upon it 

very briefly. The fundamental point is that, in the absence of a statutory 

scheme, can there and ought there to be guidelines for the submission of an 

ex gratia claim? The answer must be an emphatic yes, if the state is 

accepting its responsibilities, moral and legal, in a bona fide manner. 

This provision of mere guidelines is by no means adequate to meet the 

obligations of a signatory to the International Covenant, but is a step in 

the direction of procedural fairness and basic decency. 

I am not sure whether this was done in the Marshall case, but it ought 

to have been the first step of the Attorney-General once a decision had been 
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made to compensate. Materials would have been readily available, especially 

from the U.K. and adaptations could have readily been made for the Canadian 

environment and the facts at hand. If this were not done, then one in the 

position of Marshall would be left with trying to figure out the bases for a 

relatively unprecedented claim, with no indication by the government of how 

it has determined that it should discharge its moral and international legal 

obligations. The process could readily become a conventional cat and mouse 

bargaining game which is certainly not the proper spirit for the settlement 

of such issues. 

I attach some recent British materials in the nature of an Explanatory 

Note to Claimants and a subsequent Ministerial statement. It is by no means 

ideal, but is much better than nothing. 

There are many other "process" issues which could be addressed in this 

case, no doubt, but I am not now aware of the specific facts. 

Best of luck in your examination. I am at your service. 

AK/lmr 
Attachments 
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APPENDIX C 

HOME OFFICE LETTER TO CLAIMANTS 

EXPLANATORY NOTE 
EX GRATIA PAYMENTS TO PERSONS WRONGLY CONVICTED OR 
CHARGED: 
PROCEDURE FOR ASSESSING THE AMOUNT OF THE PAYMENT 

1 A decision to make an ex gratia payment from public funds does 
not imply any admission of legal liability; it is not, indeed, based on 
considerations of liability for which there are appropriate remedies at 
civil law. The payment is offered in recognition of the hardship caused 
by a wrongful conviction or charge and notwithstanding that the 
circumstances may give no grounds for a claim for civil damages. 

2 Subject to Treasury approval, the amount of the payment to be 
made is at the direction of the Home Secretary, but it is his practice 
before deciding this to seek the advice of an independent assessor 
experienced in the assessment of damages. An interim payment may be 
made in the meantime. 

3 The independent assessment is made on the basis of written sub-
missions setting out the relevant facts. When the claimant or his solicitor 
is first informed that an ex gratia payment will be offered in due 
course, he is invited to submit any information or representations 
which he would like the assessor to take into account in advising on 
the amount to be paid. Meanwhile, a memorandum is prepared by the 
Home Office. This will include a full statement of the facts of the 
case, and any available information on the claimant's circumstances 
and antecedents, and may call attention to any special features in the 
case which might be considered relevant to the amount to be paid; any 
comments or representations received from, or on behalf of, the claim-
ant will be incorporated in, or annexed to, this memorandum. A copy 
of the completed memorandum will then be sent to the claimant or his 
solicitor for any further comments he may wish to make. These will be 
submitted, with the memorandum, for the opinion of the assessor. 
The assessor may wish to interview the claimant or his solicitor to 
assist him in preparing his assessment and will be prepared to interview 
them if they wish. As stated in paragraph 2 above, the final decision 
as to the amount to be paid is a matter entirely for the Home Secretary. 

4 In making his assessment, the assessor will apply principles analo-
gous to those governing the assessment of damages for civil wrongs. 
The assessment will take account of both pecuniary and non-pecuniary 
loss arising from the conviction and/or loss of liberty, and any or all the 

31 



following factors may thus be relevant according to circumstances:— 

Pecuniary loss 
Loss of earnings as a result of the charge or conviction. 
Loss of future earning capacity. 
Legal costs incurred. 
Additional expense incurred in consequence of detention, including 
expenses incurred by the family. 

Non-pecuniary loss 
Damage to character or reputation. 
Hardship, including mental suffering, injury to feelings and incon- 
venience. 

The assessment will not take account of any injury a claimant may have 
suffered which does not arise from the conviction (eg as a result of an 
assault by a member of the public at the scene of the crime or by a 
fellow prisoner in prison) or of loss of earnings arising from such 
injury. If claims in respect of such injuries are contemplated, or have 
already been made to other awarding bodies (such as the courts or the 
Criminal Injuries Compensation Board), details should be given and 
included in the memorandum referred to in paragraph 3. 
When making his assessment, the assessor will take into account any 
expenses, legal or otherwise, incurred by the claimant in establishing his 
innocence or pursuing the claim for compensation. In submitting his 
observations a solicitor should state, as well as any other expenses 
incurred by the claimant, what his own costs are, to enable them to be 
included in the assessment. 

5 In considering the circumstances leading to the wrongful convic-
tion or charge the assessor will also have regard, where appropriate, 
to the extent to which the situation might be attributable to any 
action, or failure to act, by the police or other public authority, or 
might have been contributed to by the accused person's own conduct. 
The amount offered will accordingly take account of this factor, but 
will not include any element analogous to exemplary or punitive 
damages. 
6 Since the payment to be offered is entirely ex gratia, and at his dis-
cretion, the Home Secretary is not bound to accept the assessor's recom-
mendation, but it is normal for him to do so. The claimant is equally 
not bound to accept the offer finally made; it is open to him instead to 
pursue the matter by way of a legal claim for damages, if he considers 
he has grounds for doing so. But he may not do both. While the offer is 
made without any admission of liability, payment is subject to the 
claimant's signing a form of waiver undertaking not to make any other 
claim whatsoever arising out of the circumstances of his prosecution or 
conviction, or his detention in either or both of these connections. 
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Friday, 29th November, 1985. 

Written No. 173 

Mr, Tim Smith (Beaconsfield): To ask the Secretary of State for 
the Home Department, if he will make a statement with regard to 
the payment of compensation to persons who have been wrongly 
convicted of criminal offences. 

MR. DOUGLAS HURD  

There is no statutory provision for tha payment of compensation 
from public funds to persons charged with °fiances who are acquited 
at trial or whose convictions are quashed on appeal, or to those 
granted Free Pardons by the exercise of the Royal Prerogative of 
Mercy:-  Persons who have grounds for an action for unlawful arrest 
or malicious prosecution have a remedy in the GNU courts against 
the pyan or authority responsible, [or many years, however, it 
has been the practice for the Home Secretary, in exceptional 
ciraimstances, to authorise on application ex gratia payments from,  
Public funds to persons who have been detained in custody as a 
result of a wrongful conviction. 

In accordance with past practice, i have normally paid compensation 
on application to persons who have spent a period in custody and who 
receive a Free Pa don, rdon or whose conviction is quashed by the Court 
of Appeal or the House of Lords following the reference of a case 
by me under section 17 of the Criminal Appeal Act 1968, or whose , 
conviction is quashed by the Court of Appeal or the House of Lords 
following an appeal after the time normally allowed for such an 
appeal has lapsed.' In future I shall be prepared to pay compensation 
to all such persons where this is reLmired by our international 
obligations. The International Convenant: on C)vil and Political 
Rights [Article 1 11,6] provides that: "When a person has by a. final 
decision been convicted of a criminal offence and when subsequently 

/ hi 
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his conviction has been reversed, or he has been pardoned,. on the! 
ground theta new or.newly discovered fact shows conclusively that 
there has been a miscarriage of justice, the person whd nOS' 

suffered punIshment as a result of such conviction shall be - 
compensated according to law, unless it is proved that the non- . 
disClosure of the unknown fact in time is wholly or partly attributable • 
to hje. 

I remain prepared to pay compersaLlan to people who do not fall 
within the terms of the preceding pargrElph but who have spent a 
period in custody following a wrongful conviction or charge, where 
I am satisfied that It has resulted from serious default on the part 
of a member of a police force or of some other public authority. 

There may be exceptional circumstances that justify compensation 
in cases outside these categories. In particular, facts.  may emerge,_ 
at trial, or on appeal within time, that completely exonerate the 
accused person. lam prepared, in principle, to pay compensation 
to people who have spent a period in custody or have been 1mpri8oned 
in cases such as this. I will not, however, be Fraxpad in RV:WM-0AM 
simply because at the trial or an appeal the prosecution was'unable 
to sustAln the burden of proof beyond a reasonable doubt In relation_ 
to the specific charge that was brought. , 

It has been the practice since 1957 for the amount of compensation 
to be fixed on the advice and recommendation of an independent 
assessor who, in considering claims, applies rinciples analogous to 
those on which cialms for damogeF, arising from civil wrongs are 

settled. The procedure followed was,described by the then Home 
Secretary in a written reply to a Question in the House of CommoNs 
on 29th July 1976 (Official Report, fAlumns 32 330). Although 
successive Home Sdcretaries have always Kcepted the assessor's 
advice, they have not been bound to du so. In future, however, 
I shall regard any recommendation d. to amount made by the assessor 
in accordance with those nrincipls as b!ndin:i unon me. I have 
appointed Mr Michael Ogden QC as the ns7esccT for England and Wales. 

/ He 



He will also asses S any case which arises in Northern Ireland 
where MY rt. hon. Friend the Secretary of State for Northern Ireland 
Intends to follow similar practice, 
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WRONGFUL CONVICTION AND IMPRISONMENT:  
TOWARDS AN END TO THE COMPENSATORY OBSTACLE COURSE  

[add quote from kafka] 
A. Introduction  

In the Canadian criminal justice system, a very high value is placed 

upon the various bulwarks of freedom. The Charter,1  its constitutional and 

common law precursors2  and a wide range of substantive and procedural 

doctrines3  present formidable obstacles to erroneous determinations of guilt 

and help to bring Canada into a fairly select group of nations which 

emphasize the due process of law and the quality and reliability of fact-

finding processes.4  For a few individuals the system simply does not 

deliver on its promises, in spite of its apparent fail-safe mechanisms: 

innocent citizens are charged, detained, prosecuted, convicted and 

imprisoned. For them Franz Kafka's seemingly unthinkable and bizarre world 

presented in The Trials becomes reality. The victims of such injustice 

appear hauntingly in the legal annals of each of the self same countries 

which so pride themselves on the protection of individual liberty.s What is 

even more startling is that where the error of the criminal justice system 

has been made manifest, the mechanisms for redress remain either embryonic 

or out of reach. Regrettably, Canada has not yet seen fit to properly fill 

this lacuna, in the face of sound policy, logic, compassion and 

international obligation. 

This article focuses on the special problems raised by the cases of 

individuals most grievously wronged in the Canadian criminal justice system: 

those who have been imprisoned following a criminal conviction, which later 

turns out to have been reached in error. The author does not wish to 

discourage debate on the appropriateness of compensating other citizens 

whose liberty has been interfered with by agents of the state but who are 
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ultimately either not charged oi• found not guilt. of an offence including: 

(a) persons detained for questioning and r-leascd wilhout 
being charged: 

fb) persons detained after being arrested and before their 
first appearance before a court, who ore eventually 
found not guilty 

persons detained in custody following judicial refusal 
of release before trial, who are found not guilty 

(e) persons whose convictions are set aside and who are 
released through the regular appeal process. 

Many of the arguments which follow could be used to argue for payment of 

compensation for individuals in each of the above categories and indeed some 

countries presently provide for such measures.' Conversely, it is not 

intended to suggest here that there should be no limits placed on the 

liability of the state, which factors will be discussed. Given the present 

lack of Canadian scholarship in the field, dicussion has been confined to 

compensation for the most egregious examples of wrongful conviction and 

imprisonment.[footnote] It is hoped that some stimulation will be provided 

for exploring the prospects of compensating persons who have been wrongfully 

detained as set forth above, even if their predicaments are less compelling 

from a compensatory perspective. 

The number of wrongful convictions which result in imprisonment cannot 

be sserted with certitude. This article emphasizes the need for 

compensation in the worst instances, where the error of the state in 

convicting and imprisoning an individual is only discovered by extraordinary 

means. However, at many levels it is difficult to distinguish between these 

cases and the more common instances such as where a conviction is quashed on 

appeal, utilizing more conventional legal or constitutional grounds. Both 

groups of persons have suffered the stigma and burdens of conviction and 

sentencing where the determinations by the court have been unsound. The 



former group is merely further along the continuum toward outrage, as the 

absence of solid foundations for the finding of guilt are only very 

belatedly discovered. Returning to the assessment of the maghitude of the 

problem, a recent study completed in the United tates estmated that one- 

half of 1% to 1% of convictions for serious or could be 02rroneous and 

that "the frequency of error may well be much higher in CNSCS involving less 

serious felonies and misdemeanors".8  Using the same rate in Canada 

(arbitrarily, for present purposes), there could easily be a total of OVel-

1,000 wrongful convictions in the most recent statistical year (1986jor the 

two categories of Criminal Code offences alone. Of course, this figure 

cannot be depended upon to be accurate, but even if it grossly overstates 

the number of wrongful convictions, it ought not to be so inflated that 

anyone could state confidently that there are no such errors. using a 

narrower category, a British study soon to be published by Justice guesses 

that there by be up to 15 cases a year of wrongful imprisonment in the 

United Kingdom after trial by jury. [footnote] Even if one were only 

dealing with these most horrendous cases where the citizen is imprisoned, 

the lack of adequate measures to deal with compensation would be had enough. 

Considering the potential numbers of convicted innocents and the arguments 

below, the inadequacies of the Canadian approach become disturbing indeed. 

Given the present dearth of writing on wrongful conviction and. 

compensation, the paper will serve to introduce many of the major issues. 

It discusses the basic rationale for compensation and explains Canada's 

international obligations, while not neglecting a presentation of some of 

the contrary arguments. Next a sketch of potential conventional remedies is 

provided. Finally recent Canadian discussions and initiatives in the field 

will be reviewed against the background of the relevant article ofthe 
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International Covenant on Civil and Political Rights. At their meeting of 

November 22-23, 1984, the Federal-Provincial Ministers Responsible for 

Criminal Justice established a Task Force to examine the question of 

compensation for persons who are wrongfully convicted and imprisoned. The 

Task Force Report was completed in September, 1985. It would appear to have 

been influential when the same group of Ministers adopted the Federal-

Provincial Guidelines on Compensation for Wrongfully Convicted and 

Imprisoned Persond on March 17-18, 1988. [endnote] Out of the critique of 

the Covenant, the Task Force Report and the Guidelines (attached as Appendix 

A) it is hoped that a reformulation of Canadian policy on this most 

compelling subject will emerge. 

B. Why should compensation be paid anyway and what is wrong with that 
status quo? 

Strong language has been used so far to characterize the Canadian 

position on compensation for the wrongfully convicted. Although the reader, 

be he or she of a liberal, conservative or radical outlook may not require 

it, some justification should be presented for the author's perspective. 

This will take the form of a discussion of the reasons for suggesting that 

compensation is in order in the first place, including an analysis of 

Canada's international obligations, followed by a brief survey and critique 

of the options now open to the wrongfully convicted person who seeks 

redress. 

1. The Rationale 

In a sense, this should be a very short section. Perhaps it could 

consist merely of one sentence from the Report of the Royal Commissionl° in 

the Thomas case, where the accused spent 9 years in custody for two murders 

which he did not commit and where his convictions resulted from evidence 
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fabricated by the police: 

rommon decency and the conscience of society at large 
demand ihat it Thomas be generously compensated." 

The two principal issues are alluded to in this quotation: the effects 

on the individual and the importance of societal assumption of 

responsibility for miscarlia&s of justice. The wrongly convicted person 

suffers in many of the same ways as the accused who bears genuine 

responsibility for his crime. The individual is stigmatized by his 

conviction. Financial costs are imposed by the trial process in that, 

unless impecunious, the accused will have to pay for his or her defence. 

The accused may he held in custody pending trial. Imprisonment means that 

the accused will no longer be able to earn a living. Dependants lose their 

source of support and family life in general is subjected to often 

unsurviveable traumas. The indignities of existence in prison may cause one 

to loath oneself and the prospects for assimilation upon release dwindle as 

incarceration is extended. The despair that surrounds these distinctive 

processes for every convicted person is multiplied exponentially for the 

person who is unjustly found guilty and imprisoned. As the Royal Commission 

sympathetically observed in the Thomas case: 

His state of mind in hearing announced a verdict he knew 
to be wrong must have been one of unspeakable anguish.12  

Being falsely accused is the stuff of nightmares for the average 

person, for it compounds our hidden feelings of powerlessness and shakes 

one's faith in the foundations of society. "Most of us dread injustice with 

a special fear."13  The relationship of the individual to society and law 

must be explored to elaborate upon this theme, although herein the treatment 

will be very brief. Simply put, as members of society, we are all required 

to submit to the law. In return, people are supposed to receive protection 
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from the criminal acts of fellow citizens acquire "a profound right not to 

be convicted of crimes of which they are innocent". 1 4 

This right is one of the cornerstones of an orderly society. Wher(! 

has been trampled upon by the criminal justice system, the individual and 

society are fundamentally threatened. 

Indeed the legal system is capable of creating few 
errors that have a greater impact upon an individual 
than to incarcerate him when he has committed no 
crime. 15 

... a miscarriage of justice by which a man or woman 
loses is or her liberty is one of the gravest matters 
which can occupy the attention of a civilized society.16. 

When the state not only fails to protect the law-abiding citizen from 

harm, but assumes that a person is deprived of liberty as a result of a 

false accusation, a special injustice has thereby occurred. Why this is S C.) 

heinous is obvious and unlikely to need further exposition. None the less, 

Ronald Dworkin's concept of moral harm assists in giving expression to this 

instinctive feeling. Basically, he maintains that we distinguish i our own 

moral experience between bare harm, such as loss of liberty, and the further 

injury or moral harm when one suffers the same consequences as a result of 

injustice. What is already unpleasant becomes unbearable to the individual 

whose experience has unjust roots. 

What good does the payment of compensation do once such a miscarriage 

of justice has been shown? Obviously, mere money "cannot right the wrongs 

done" or "remove the stain that the accused will carry for the rest of his 

life.", but compensation can have some ameliorative effects. It can 

minimize the social stigma under which the accused has existed and 

contribute to a feeling of vindication for the innocent accused. It can 

help the accused to be integrated with mainstream society and can assist in 

planning for a brighter future, while contributing to the sustenance of 
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dependants. 

With respect to the criminal justice system and beyond, to society at 

large, payment represents a partial fulfillment of the obligations of the 

state in the face of its unjust interruption of the liberty of the accused. 

Public respect for the system may thereby be restored or heightened by this 

admission of error and assumption of responsibility. Conversely, where 

compensation is either unavailable or ungenerous and, where there is no as 

of right payment, with discretion retained by the executive, the state has 

clearly indicated the low priority it gives to the plight of the wrongly 

convicted.18  The costs of legal errors of such huge proportions are thereby 

borne by individuals and not by the state, which thus conceals the financial 

and policy implications of its malfunctioning criminal justice system." 

Compensation for the accused, however, may actually lead to some 

improvements in the operation of the criminal justice system by encouraging 

norms of caution and propriety in policy and prosecutors. From a 

compensatory viewpoint, the wrongfully imprisoned qua victims are 

essentially similar to those who are already offered some redress through 

criminal injuries compensation boards. For that matter, both of these 

classes of victims are not readily differentiated from other groups where 

society has decided to assume the costs of either natural disaster or more 

aptly here, social malaise.2° Crude individualism is even less 

appropriately invoked to deny compensation in the context of the unjustly 

imprisoned where the state has occasioned the suffering of the accused. 

As with any mention of issues which bear upon the relationship of the 

individual to society and law, the foregoing discussion contains many 

implicit ideological assumptions, particularly in its allusions to a 

contractual connection between state and citizen. Further speculations of a 
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jurisprudential character are io he welcomed, both on the significance of 

wrongful conviction and 011 the justifiability of compensation. This paper 

is not presented as an philosophical tour de force and it is recognized that 

many of the ideas in this setion aro largely drawn from mainstream 

thinking. However, one is hard pressed to find general perspectives on 

crime and society which would he used to refute the arguments presented 

herein. If one takes the dominant view, then crime might be said to 

originate in basic economic calculations by criminals, or in some people 

just being bad types or making evil choices. Alternative outlooks might 

relate criminality to the need of the elite to criminalize threats or to the 

problem of crime being overstated, especially if crime can be seen as 

excusable or justifiable. [footnote 7 Any of these notions of the origins or 

importance of crime can still theoretically lolerate both either the 

possibility of systemic or individual error and the need to provide 

vindication and material redress for the person who has wrongfully labelled 

a criminal. The more controversial issue of why a judicial malfunction 

occurred would probably find less agreement, but this debate is not strictly 

relevant to an article focussing on compensation. Convicting a person 

wrongfully menas that a perpetrator is still at large and that an innocent 

person has suffered an injury which should be rectified. On these points 

there is likely to be little dissent regardless of one's jurisprudential 

orientation. 

Most of the preceding arguments are based upon what is at least 

proferred as good logic. Fundamentally, there is something appealingly 

symmetrical about a system which emphasizes due process and the presumption 

of innocence and compensates those whose experience falls so far short of 

the judicial ideal. This type of reasoning alone may not be persuasive to 



the reader. Fortunately there is a world beyond, which may either inform 

legal analysis or inspire policy discussions. 

0 Canada's International Legal Obligations.  

It is submitted that Canada's position in the international legal order 

obliges Canada to introduce a statutory scheme for undemnifying victims of 

miscarriage of justice. Canada ratified the International Covenant on Civil 

and Political Rights and the Optional Protocol to the Covenant on August 19, 

1976. Since then "... the Covenant has constituted a binding obligation at 

international law not only upon the federal government, but the provincial 

governments as well. "21  Individuals who maintain that their Covenant rights 

have been violated may, by article I [check] of the Optional Protocol, 

complain ("bring a communication") to the Human Rights Committee 

(established in Article 28 of the Covenant). The Human Rights Committee 

considers and determines whether a communication is admissible and finally 

whether a violation has occurred22  and publishes the results of its 

deliberations (its "views") in its Annual Report to the General Assembly. 

According to the various Reports, Canada has been the subject of about a 

dozen such communications between the Thirty-Second (1977) and Forty-First 

(1986) Sessions, although none have directly raised Article 14(6) noted 

below. No decision of the Committee carries any power of enforcement, but 

publication may cause the conduct of the state party to be impugned in the 

international community. 

The Covenant imposes three important obligations on the signatories, 

under Article 2: 

1. ... to respect and to ensure to all individuals ... the 
rights recognized in the present Covenant. 

9 Where not already provided for by existing legislative 
or other measures ... to take the necessary steps ... to 
adopt such legislative or other measures as may be 
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!If.:(Thry ;JV(:' f?fisc:.0 to the rights recognized in the 
prnn! nont. 

To p,rson whose rights or freedoms 
sha' he an effective remedy. 

'Co ensur,' thot hc , unpetant authorities shall 
euferce sur.h :.emedies wl7wn granted_ 

Violations of the Covenont uither arise from laws or actions which are 

contrary to thi-: Covenant f:-om failure to enact laws, where required to do 

so by ihe lungual;e of the Covenant.; For the purposes of this paper, 

Article 14f6 is of direct relevance: 

When a person has by fnal decision been convicted of 
a criminal offence and when subsequently his conviction 
has been reversed OF hr has been pardoned on the ground 
that a new or newly diseovered fact shows conclusively 
ilud there has been a miscarriage of justice, the person 
who has suffered punishment as a result of such 
conviction shall be compensated according to law, unless 
it is proved that the non-disclosure of the unknown fact 
io lime is wholly or partly attributable to him. 
citation! 

There is always a legitimate question to he asked concerning the extent 

to which international law, in general and this article of the Covenant in 

particular, may be seen as valid lac within Canada or for that matter in the 

domestic law of any other country. Although the matter will not be explored 

more than cursorily here, an important jurisprudential issue and it may 

occasionally be raised in the context of a particular legal problem or 

dispute. Of course, according to the theory of Parliamentary supremacy (as 

modified since the inception of the Charter of Rights and Freedoms) a 

competent legislative body may enact a statute inconsistent with an 

international legal obligation. However, in the face of statutory 

ambiguity, the courts will construe legislation as if the country has not 

intended to legislate in violation of its international commitments and to 

try to save the international position if possible. Beyond this rule of 



statutory construction at the very least, "It would be to take an undul• 

cynical view of international legal arrangements to regard thses prey is  

[including the Covenant and other international human rights instrument .  

being entirely inefficacious." [endnote] Rules and principles or 

international law may respectively provice assistance in interpretin 

constitutional guarantees, as will be more fully argued infra, at pp 

They may also be "guides to the elaboration of the common law and as 

constraints to the operation of rules of decision." [endnote b] Therefore, 

Article 14(6) does not immediately create a readily enforceable legal right. 

but it might well come into play were a court seized with a matter raising 

relevant issues and it must be seen as a vital reference point in any poli( 

discussion and Canadian legal initiatives 

As will be seen later, Canada presently has no legislation whereby 

victims of miscarriages of justice will certainly "shall" and as of right 

according to law") be compensated. Before the recent promulgation of the 

Guidelines which will be discussed infra, everything was left to common law 

remedies, to executive decisions to grant ex gratia payments or to the 

mainly unexplored use of the courts' power to award damages for a 

constitutional violation. With the Guidelines on Compensation for 

Wrongfully Convicted and Imprisoned Persons being adopted ar the conference 

of ministers responsible for criminal justice held in Saskatoon on March 17-

18, 1988, it remains to be seen whether Canada has yet lived up to the 

challenge presented to it by the Covenant. The failure by Canada (and other 

nations) to implement laws which would give expression to Article 14(6) was 

noted by the Human Rights Committee in their review of Canada's initial 

report in 1980. 

It was noted that Canada provided only for ex gratia 
compensation in the event of a miscarriage of justice 
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whereas compensation, according to the Covenant, was 

mandatory. 24 

By 1984, the Committee in its General Comments noted that this gap waf 

pervasive among States' parties: 

Article 14, paragraph 6, provides for compensation 

according to law in certain cases of a miscarriage of 
justice as described therein. Tt seems from many 
States' reports that this right is often not observed or 

insufficiently guaranteed by domestic legislation. 
States should, where necessary, supplement their 
legislation in this area in order to bring it into line 

with the provisions of the Covenant.25  

In its comments on Canada's supplementary report in l985, Canadu's 

somnolence was again a subject of discussion: 

Finally, observing that, by not providing compensation 
in cases of miscarriage of justice, Canada was failing 
to comply with article 14, paragraph 6, of the Covenant, 

one member considered that the situation should be 

remedied. [footnote; add and renumber; Official 

Recordof the General Assembly, Fortieth Session, 
Supplement No. 40 (A/40/40) para. 206, p. 37; ibid?] 

Canada's representative to the Human Rights Committee was reassuring on 

this point. Although one has yet to sec any concrete legislative results in 

mid-1988, there has been a Federal-Provincial Task Force and subsequently 

the introduction of the Guidelines so that the following comment may be 

partially justified in retrospect. 

The matter of compensation for miscarriages of justice, 
which had been raised by members, was of great concern 

to Canada. The matter was being given active 
consideration at both the federal and provincial levels 
and article 14, paragraph 6, of the Covenant was a very 
significant element in the analysis being carried out by 

the federal authorities.26  

Canada's next periodic report, due in April 1985, was due to he 

received in April 1988, the postponement being at Canada's request to 

"enable it to present in that report a better evaluation of the impact of 

the Canadian Charter of Rights and Freedoms on Canadian laws and 
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administrative practices".27  It would surely be to Canada's embarrassment 

if the reminders of the Human Rights Committee and the remarks of Canada'57 

representative were to again come to nothing compared to the expectations of 

the Committee. As things stand at the time of writing (May 20, 1988), 

Canada's report will now be tabled in September, 1988. Although copies are 

not yet publicly available it would seem that Canada will likely rely upon 

the Guidelines as satisfying the onus of the Covenant.28  It will certainly 

be of interest to ascertain the reaction of the Human Rights Committee, but 

it will later be argued herein that Canada's response, non-statutory in 

character, is deficient both when measured against the Covenant and, 

accepting that the Covenant is a baseline only, when compared to what ought 

to be done to compensate the wrongfully convicted. Canada's defence will 

presumable be that although it has not introduced legislation, it has 

brought in (to use the language of Artile 2(21) ) "other measures as may be 

necessary to give effect" to the rights guaranteed in Article 14(6). Noting 

the words of that latter article ("according to law") it will be suggested 

that this contention will probably not be accepted. In closing this 

section, keeping in mind that little has been written directly on the 

subject of Article 14(6) in Canada, one does find at least one Canadian 

author who appears to mainly concur with the argument advanced herein on the 

weaknesses of the Canadian position. Professor John Humphrey, admittedly 

writing pre—Guidelines, observes that: 

There is no provision in the Charter [of Rights and 
Freedoms] corresponding to articles 9(5) and 14(6) of 
the Covenant on Civil and Political Rights which say 
that persons who have been victims of unlawful arrest or 
detention or falsely convicted of a criminal offense 
shall have an enforceable right to compensation. It may 
be, indeed, that in Canada such rights are not even 
guaranteed by the ordinary law. If that is so Canada is 
in default under article 2(2) of the Covenant. 
[footnote] 
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3. Contrary Arguments  

The foregoing discussion is couched in favourable terms concerning th.  

appropriateness of compensating the unjustly imprisoned. Aside from 

Canada's position in international law there are serious issues which must 

be confronted before any state can put a plan into statutory form, 

especially on the matter of the range of potenlial recipients who will 

compensate. What follows next is a survey of the main arguments against any 

compensation for persons wrongfully convicted. 

The one point most likely to be raised is not really a question of 

principle. Basically, some critics will say: "What will it cost?", implying 

that it will be too expensive. Ti. could be said that there is a duty for 

any government to maintain the fiscal integrity of the state and to protect 

its funds. One might first throw back the traditional rejoinder: What 

price justice? This response, to which the author is inclined, involves a 

rejection of the question and does not permit any middle ground involving 

assessment and minimization of costs. This position is based on an 

assumption that it is simply imperative that the state make amends for its 

infliction of harm on innocent citizens: you do not balance justice against 

financial concerns. More pragmatically, the answer to the judicial cost 

accountants might be a prediction that the outlay would not be great in any 

event, at least if one is only dealing with cases of wrongful imprisonment. 

Further, if necessary, choices could be made in terms of, for example, 

excluding some potential recipients, providing for factors which could 

reduce awards or arbitrarily imposing limits on individual claims or the 

compensation fund in toto.29  However, the spectre of the costs of 

compensating the wrongfully imprisoned being too high is really of a 

trifling nature in comparison to the condemnatory statement such a prospect 
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makes about the criminal justice system. 

Next, one might expect it to be said that errors are both inevitable 

and excusable in a legal regime which defends the -citizenry against crime. 

The argument would urge that the discovery of mistakes shows the vigour of 

the system and that the person who is wrongfully found guilty and imprisoned 

is adequately dealt with by being pardoned and released. Purther, it might 

be said that the zeal of police and prosecutors would be dampened if they 

saw that wrongly accused people were actually going to be rewarded when set 

free. What is more, juries might be less willing to acquit those who were 

still charged if, to illustrate, they thought that a person who had been 

detained pending trial would be given damages if found not guilty. The 

processes of the civil and criminal law would be inappropriately melded. 

Overall, more guilty people would go unpunished, at a time of increasing 

rates of crime. [footnote] These rationalizations and fears are, of course, 

largely untested, but the early experience of several states suggests that 

they are both pessimistic and groundless. [add new footnote] Indeed, just 

the opposite forces may be at work. False convictions "may instill in the 

minds of many jurors and other citizens' doubts as to the guilt of large 

numbers of accused ..."" As has been earlier observed, it is at least as 

plausible that there would be increased reporting, more reliable 

prosecutions and higher general public regard for the criminal justice 

system if serious errors were admitted and redressed. 

The other major argument against statutory compensation is perhaps the 

weakest of all. Basically, it is said, in a mature legal system such as 

ours, there are ample avenues for the wrongfully imprisoned to pursue. No 

new appendage needs to be grafted onto the existing panoply of remedies. 

The following section should help to demonstrate the unreality of this 
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argumf-nt . 

—,_Remedips 

rmom!: independent. commentators, there is virtual unanimity that the 

remi-dips available in the United Kingdom31  and even in most of those states 

iE !he Lnited States which have enacted legislation32  are woefully 

inadequate for the special circumstances of one who has been wrongfully 

convicted and imprisoned. In Canada, one is not likely to be able to find 

any compr.Jhensive discussion of the issue, but it is the author's view that 

:naHon is, if anything, as had as that in the United Kingdom, as 

new Guidelines do not widely diverge from the British example. 

stales in the United States and other countries may offer far more to 

the wEongfully convicted, in so far as there is a statutory basis for 

,:cmpensation.hdd footnote on U.S. and other examples] No Canadian 

government has provided relief on this foundation as seems to be required by 

the International Covenant on Civil and Political Rights. Until the 

Guidelines were introduced in 1988, there was not even an authoritative 

national policy statement with respect to ex gratia payments, which the 

British have had for at least twenty years.32(cheek] The Province of 

Manitoba had introduced Draft Guidelines in 1986, but they did not take on a 

statutory form after they were tabled in the Legislature.[endnote] The 

author is unaware of any other provincial guidelines, bills or legislation 

which may have been promulgated before the Federal-Provincial Guidelines. 

There may be other remedies beyond the Guidelines which can be summoned 

in aid of the victim of injustice in Canada. However, they simply do not 

provide anything beyond the scent of redress when the actual prospects of 

recovery are assessed. What follows in this section is a brief survey of 
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av,-,aa,  which might be open to an unjustly convicted person in 1988 

,HIL some summary evaluative comment. The author 

e pleased to have it demonstrated that his bleak outlook on the 

r.;,flodHll lation with respect to conventional remedies is unduly 

: - 

TH7t::; 

preliminary ebservations should be made before any nominate torts 

sse. Firstly, the law of torts, while it may have slowly evolved 

HiLtily. ,ioty in other areas, has not developed a recovery 

which v,.ould effectively compensate a person who has been 

wr-ngfnily convic!cd and imprisoned. Relatively new obligations have been 

imiased on Canadn as a result of the International Covenant on Civil and 

Po':fiea! Righls and societal attitudes have only recently begun to move in 

the direction of the victim of miscarriage of justice. The common law of 

torts has lagged behind and it has been left, probably appropriately, for 

Parliament and the legislatures to intervene.34  Secondly as Professor Cohen 

and Smith have argued, private law in general and torts in particular are 

singularly ill-suited to deal with issues which fundamentally concern the 

nature of the state (and its criminal justice system, in this context) and 

the relationship of the individual to the state and the law. 

It is our view that the legislatures and courts, in 
developing rules of public conduct and responsibility 
premised on private law tort concepts, have failed to 
consider a wide range of factors which should be 
recognized in articulating the relationship of the 
private individual and the state...[endnote A] Finally, 
in determining disputes in this context, judges must 
recognize that rights against the state are 
qualitatively different from rights against individuals. 
[endnote B] 

Thirdly, civil litigation is almost by definition complicated, protracted, 
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;,11,! ! fortiori where the cause of action is both 

af).i ' • dcfondant such as the Crown, with bottomless 

po:Acis • ,:injlcate itse1f.7E-  Fourthly, there are 

r,'fr,iFIH 'be successful suit of the Crown, both in 

:ktutoryi, , amoll lw form.' 

in which pring to mind as having some relevance to the 

person who has keen wrongfully convicted and imprisoned are false 

imprir-:onmelt ant malicious prosecution, the latter as one species of abuse 

of legal procedure. Thirdly, there is also the prospect of maintaining an 

on 1(1-- the performance of a statutory duty. 

' False imprisonment  

Pulse imprionment begin lo appear unsuitable even at the definitional 

stage where lt v:xiously described as "... the infliction of bodily 

restraint which i not expressly or impliedly authorised by the law"27  or 

"... the wrong of intentionafly and without lawful justifiction subjecting 

another to a total restraint of movement. ..."38  "The word "false" is 

intended to impart the notion of unauthorized or wrongful detention. "39  

In the typical case which is the focus of this paper, there will 

normally be a lawful arrest either with or without warrant and "A lawful 

arrest is, of course, no false imprisonment ..."40  In a general sense, the 

requirements for lawful arrest centre upon the police officer believing on 

reasonable and probable grounds that an offence has been committed.4' 

Presumably where someone is brought to trial, convicted and imprisoned and 

it is only later discovered that the conviction was erroneous, the arrest 

will be able to be justified, as there are so many subsequent judicial 

checks on the validity of the initial allegation. Although the plaintiff 

benefits from the defendant's having to prove reasonable and probable 
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groundsl' HITS will not normally be 

Aifficall hurdi- ‘,• h which this essay 

principally 

However, f.,.er ir ive that the initial 

arrest is fundamenially 'h- on the usefulness of 

this action for thc wr,nr:ruliv :af•.d. Any interposition of judicial 

discretion effectively ends1 i 1 y for the person who subsequently 

confines the citizen." Thi mcans that 111c arrest, if made pursuant to a 

warrant is not action:%bie, is!led only under the authority 

of a judicial officer.' The pr11' ;, Hiriirf in false imprisonment is 

thereby left with littl(: in the case or an unjustifiable arrest without 

warrant, where the pro(eedins olherwi,:f iake iheir judicial course. 

Thus, a claimant may be able !o advance a false 
imprisonmeni cftim for-  ihc very period of time 
between the warranlless arrest and the arraignment if no 
probable cause eisted at !hr of the arrest.45  

Practically the false imprisonment action is ineffective for the person 

who is convicted and incarcerated. The results for others seeking relief in 

tort under other causes of action are not any more promising. 

iii) Malicious  Prosecution 

Theoretically, false imprisonment imposes liability for the initial 

wrongful act of detention. Where the basic procedural formalities have been 

observed, there may still be liability for abuse of legal procedure in 

general and for malicious prosecution in particular, where the plaintiff has 

been subjected to unjustifiable litigation. To succeed in prosecution, the 

plaintiff must establish, once damage has been proved to his reputation, 

person, freedom or property, as this is an action on the case:" 

1. Institution of criminal proceedings by the defendant; 
and 
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The prosecution endc,i the plaint irr. - or. and 

! he prosecut ien 
and 

The drfendwyi jyd 7rizi cw--1 ri.!nlirsr 

for a primary purpe,-;,-- ;11,u f o  

effeet.''' 

There is little purpose 

herein. The major text writers aro virtually unanimon!,. in noting that in 

respect of this tort that such primaf.7.,  is given to !he prolection of the 

perceived societal interest in the efficient administration of the criminal 

law that the action is for J IirI. JH r . "... the action 

for malicious prosecution is lield on ii or rein ihun other in 

of torts."" indeed, Rogers is qui1i: 

... it is so much hedeJ uhout with restrictions and the 
burden of proof upon the plaintiff is he;ivy lhat DO 

honest proseculor is ever likely 1. o 1:Y derued it 

from doing his duty. On the contrary ..., the 1:1w is 
open to the criticism that it is too difficult for the 

innocent to obtain redress. It is notable how rarely an 

action is brought at all, much less n successful one, 

for this tort."' 

Beyond the above impediments which ZIF(' pEirt of the common law heritage 

with respect to proof of malicious prosecution there is still a likelihood 

of the Attorney-General and Crown Attorneys being able to assert a claim of 

immunity from civil action. At present, the Nelles case [endnote A] (on 

appeal to the Supreme Court of Canada) stands as a forceful reassertion of 

the exemption of the Crown from suits over the initiation and conduct of 

criminal prosecutions. The Ontarion Court of Appeal also specifically 

rejected any qualification on this immunity, which might "jeopardize or 

place at risk the very substantial interest which the public has in the 

integrity of the prosecutorial system." [endnote B] While the Supreme Court 

may ultimately reject the Ontario approach for the time being the 

einent Ill cicit Ed]. 

the law 
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prospective plaintiff in malicious prosecntion wauld purely be dote:-rd by 

Nelles. 

Given that the Iwo ohvious -± ,-ftmHing for 

the wrongfully imprisoned person, one -Theni,i assess the rathet• less 

well developed law with respect to net*w:i;, - 

statutory duty. 

That. breach of a statutory duty may i•is vi7 :wt ion is now 

quite well established as is the related pneiple that damaes maN 5e 

awarded for negligent government activity.—  The duty ir the conteNt of 

criminal investigations wil normally be speeifed it; legitiation and will 

typically say that the police ... are charged ;,•ith the enforcement of the 

penal provision of all the laws of the Pro' i ore and any penal laws in force 

in the Provi_nee". No particular compenatory remety I effered by this 

type of statute. Assuming that the police force is properly eonstituted (in 

a statutory sense) and that the police have engaged in an investigation of 

an offence, albeit a flawed one which has lead to the wrong person being 

convicted of an offence, how might liability attach? The police would have 

performed their statutory duty, so that there would be no breach of the 

obligation to enforce the law or any liability for this basic failure to 

act. However, if the actions of the police were undertaken bona fides but 

negligently, then there would still be potential liability. Responsibility 

for mala fides investigations could presumably be dealt with, if at all, 

under the previously discussed tort of malicious prosecution. 

The elements of actionable negligence in a conventional suit52  must 

still be proved in the present context: 

(a) the existence of a duty to take care owing to the complainant 
by the defendant; 

There is presumably a duty to take care in the performance of the statutory 



obligation of enforcing the law which is owed in all 
 

specifically to those who arc suspc0E- Not much 

encountered here. 

(b) failure to attain that standard of re 

thus committing a breach of the duty to fahe : 

The statutes do not elucidate a standard of care, al!hou 
a:or 

concept of the reasonable person would be able to be adT-ted hr 
a as ]t 

been in so many other areas. To paraphrase Alderson, B. 's lassie 

Negligence is the omission to do something which a 
reasonable police officer, guided by those eonsideration 
which ordinarily regulate the conduct of crimir:-,! 

investigations, would do: or doing something which a 
prudent and reasonable police officer would not do. 

It would not be a simple task Lo decide in an individual instanee 

whether the investigator had lived up to the requisite sfandard of care. 

especially as there would be few or no similar decided e:Ises ,:por which 

base an opinion. The usual reference points of "the likelihood of an 

accident happening and the possible seriousness of the consequences if an 

accident does happen, and, on the other hand, the difficulty and expense and 

any other disadvantage of taking the precaution"54  would provide some 

assistance but not make the job of prediction of outcome much easier, 

particularly given that a high degree of deference would predictably be 

shown to police practices. 

3. and, damage suffered by the complainant, which is causally 
connected with the breach of duty to take care. 

Should a wrongfully convicted person overcome the first two hurdles, 

grave problems would be encountered with causation. As one would be dealing 

with the damage being the wrongful conviction and imprisonment, it becomes 

extremely difficult to establish the causal connection where a judge or jury 

have interposed their independent decision making to enter a conviction, 



just as has been discussed with the intentional torts. Of e(m-:,, e 

negligent investigation of the police officer may have conieHiit, H 

causes 5  and in this sense, there may still be room for 

found, but the verdict of a neutral third 1,i-Ar Iy V1.1 

interviens which may break the chain of causation hetween the 

negligence and the injury. 5'e- Beyond this factor is the general 

with which "operational decisions" containing within them some element ci 

discretion may be viewed by the court, what Wilson J. in Kamloops 

"policy considerations of the secondary level". 7  Another barL,er mr..y 

erected by this newly considered issue with respect to negligent governmeil 

activity. Finally, in light of Nelles (albeit not argued in negligence' 

Crown immunity could again be the ultimate defence to an otherwi' 

successful action. Although there may have been some erosion of earlier 

in the context of negligence, even where there is some discretionary 

power,58  Nelles none the less strongly emphasizes the value to the public of 

holding the prosecutor harmless. 

The foregoing section should demonstrate that, while there are 

theoretical prospects for recovery in the law of torts, the wrongfully 

convicted and imprisoned, person is forced, for all practical purposes, to go 

elsewhere to find a predictable and suitable remedy. 

(2) The Charter of Rights and Freedoms  

Any prospective plaintiff whose legal rights have been infringed would, 

in 1988, certainly turn to the Charter for relief when conventional common 

law channels seem to be unpromising. The first obligation is obviously to 

demonstrate that a right or freedom as warranted by the Charter has been 

infringed, to paraphrase section 24(1). There are several sections which 

may have been offended in the instance of a person who has been wrongfully 



convicted as a result of a miscarriage of justice and one thinks readily of 

the umbrella protections offered by section 7 as well as some of the 

relevant particular guarantees, such as sections 9, ll'cr or 12. Furth, 

assuming one could prove such a violation, there could be some diffieulfy 

rebutting the government's reasonable limits argument under section 1. 

full discussion of these preliminary issues is beyond the scope of this 

paper, but it is surely safe to say that such litigation would be unusual, 

if not unprecedented, and that proof of an infringement would he a 

formidable obstacle indeed. 

Again the Nelles case contains relevant comment, although little 

encouragement: 

Clearly not every unsuccessful prosecution of an accused person 
can be looked to support a finding that that person's Charter 
rights have been violated, not even if it is also assumed that 
all of the constituent elements of a successful action for 
malicious prosecution are present and that the accused will 
succeed in such an action. [footnote] 

On the other hand, the Covenant could be summoned in aid of a Charter action 

and interpretation of the Charter. Several Canadian authorities have 

presented strong arguments to this effect. [1st endnote] Basically, the 

close historical and testual and subject-matter relationship of the Charter 

and Covenant is emphasized. Then, as has been mentioned, there is the 

presumption that. Canada has not intended to violate her international 

obligations and that, in the event of ambiguity, Canadian courts should 

interpret Canadian legislation in a manner which conforms with international 

law. Also, one sees increasing enthusiam on the part of Canadian courts to 

go outside national boundaries to assist in deciding issues arising under 

the Charter. Of course, the Charter does not provide explicit protection of 

Article 14(6) rights, [2nd endnote] but there are good prospects for 

believing that a Charter case would have to be more than cognizant of 
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Canada's being a signatory to the Covenant. For example, commenting upon 

Art ile 0(5) of the Covenant which, like Article 14(6), obliges the state to 

ensure that a person who has been unlawfully arrested or detained "shall 

have an enforceable right to compensation", Mr. Justice W. S. Tarnopoi sky 

also provides some guidance on the relationship of Article 14(6) to the 

Charter: 

There is no explicit constitutional or statutory provision 
in Canada to this effect. However, surely this right must 
be considered to be a requirement of section 7, as a 
"principle of fundamental justice" when a person has been 
deprived of liberty. [3rd endnote] 

Therefore, the courts should infuse a Charter suit with some of the 

compensatory entitlements of the International Covenant. That this approach 

ought to be taken to the interpretation of Charter provisions was given 

powerful support by the dissenting judgement of Chief Just iceDickson in the 

1.987 vsdr, Reference re Public Service Employee Relations Act (Alta.). He 

was concerned to emphasize the relevance of international law to the 

construction of the Charter. A lengthy quote is salience of the 

observations of the learned Chief Justice; 

The content of Canada's international human rights 
obligations is, in any view, an important indicia of the 
meaning of the meaning of "the full benefit of the 
Charter's protection". I believe that the Charter should 
generally be presumed to provide protection at least as 
great as that afforded by similar provisions in 
international human rights documents which Canada has 
ratified. 
In short, though I do not believe the judiciary is bound 
by the norms of international law in interpreting the 
Charter, these norms provide a relevant and persuasive 
source for interpretation of the provisions of the 
Charter, especially when they arise out of Canada's 
obligations under human rights conventions [endnote] 

Assuming that a wrongfully convicted person has met the initial 

challenges noted above with respect to showing an infringement of a Charter 

right or freedom„ he or she would then (under section 24(1)) have to apply 
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"to a court of competent jurisdiction to obtain such remedy as the court 

considers appropriate and just in the circumstances". The court might think 

it appropriate to use some aspects of the Covenant here as well, but for the 

balance of this section, the essay will concentrate on the general prospects 

of recovering substantial damages for the infringement or denial of a 

Charter-guaranteed right or freedom. 

Although there is a relative dearth of cases dealing with damages as a 

remedy for a Charter violation, it is by now beyond question that this is 

part of the remedial arsenal with which the courts are equipped under 

section 24(1). Cases'--9  and juristic writing" have both consistently 

confirmed this basic proposition, which should not be surprising given the 

apparent breadth of the remedies portion of the Charter. 

Cases brought under the Charter where damages are awarded for wrongful 

conviction and imprisonment should compensate a person both for losses which 

arise out of the Charter breach but also for the infringement itself. 

Professor Pilkington's article" provides a useful summary of the elements 

of a damages claim, some aspects of which have already been noted: 

... that an interest of the plaintiff, which is 
constitutionally protected, has been infringed or denied; 
that the defendant caused or is otherwise responsible for 
the infringement, and if compensation for actual injury is 
claimed, that the infringement caused the damage; further, 
that the defendant's actions, which constitute the 
infringement, are subject to the Charter; that damages are 
an appropriate and just remedy for the infringement; and, 
finally, the appropriate measure of damages. The 
defendants can, of course, contest the plaintiff's claim 
on each of these bases and, in addition, raise whatever 
defences are available to them to limit or mitigate their 
liability. [footnote references in original text omitted] 

Many factors in the above list will interrupt the plaintiff's progress 

toward an effective remedy. The principal impediments would appear to 

relate to the issues of causation and responsibility and type and extent of 
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loss to be compensated. 

It would be necessary to establish that some person or institution 

caused the infringement of the plaintiff's rights. The infringing party 

would have to have been exercising a governmental power at the time. The 

courts are unlikely to order an award upon mere proof of the violation 

without being able to attribute it to a responsible entity.'2  Causation 

issues are notoriously difficult in the fields of tort and criminal law, but 

perhaps in the constitutional realm where the eyes of the court are supposed 

to constantly be on the purpose of the constitutional guaranty," a more 

liberal perspective can be properly invoked for the wrongfully convicted and 

imprisoned. A simple finding that the plaintiff was mistakenly convicted 

under a public law and thereby wrongfully detained by a correctional 

authority might be sufficient to bring liability home to an identifiable 

locus and to provide enough inferential association with government to cause 

an award to be made. Other commonplace considerations such as the intention 

of the infringing party should be irrelevant given the importance of the 

interests being protected, the nature of the responsible actor or 

institution and the self-evident hardship suffered by the victim. 

The type and extent of loss to be compensated could be problematic on 

the issue of whether only direct, consequential and provable injuries would 

be compensated or whether the right infringement per se would also be the 

subject of an award. Again, the typical requirements of precisely showing a 

link between the denial and the loss should be minimized in the context of 

constitutional litigation, once the right has been shown to have been 

violated. The protection of constitutional guarantees should be considered 

to be more important than the usual compensatory interests. Finally, the 

violation of the right itself should deserve special protection in the 
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award, above and beyond paying damages for the heads related to actual 

suffering. For the wrongfully convicted and imprisoned, the foregoing 

general statements can be made with greater force, as the loss of liberty 

and all the attendant deprivations speak volumes on the issue of the reality 

of the injury. Further, the infringement itself deserves extraordinary 

treatment, given the importance of vindicating the victim and highlighting 

the significance of the constitutional loss for the society as a whole. 

The above discussion, although plausible, is not intended to leave the 

impression that a Charter action is the panacea for the person who has been 

wrongfully convicted and imprisoned. Despite the promise of a 

constitutional suit, several problems are immediately obvious. Firstly, 

considering the appropriate direction for governmental policy as with the 

claim in tort, it is not likely that leaving the issue of compensation with 

the courts satisfies Canada's obligations under the international covenant, 

as the Federal-Provincial Task Force Report has admitted: 

The International Covenant, however, appears to suggest 
that entitlement to compensation should be based on a 
statute." 

Secondly, the observations made earlier concerning civil litigation in 

general are just as apt with respect to a Charter action. Indeed, for a 

relatively novel form of damages suit, with many substantive and remedial 

wrinkles these basic characteristics are more daunting barriers. Therefore, 

compensation would be, not much closer in a Charter action than in a 

conventional torts case, especially as the courts are relative novices with 

respect to such types of cases and the spectre of the old remedial ghosts 

still stalks the modern section 24(1) courtroom. 

(3) Ex gratia compensation 

Despite the theoretical availability of a remedy in tort or under the 
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Cha7ter, actual payments of compensation in Canada (and other countries) 

come about as a result of the decision of government to make an ex 

LraT ,, payment. These payments "are made at the complete discretion of the 

r• - and involve no liability to the Crown". 66  Further, "Being in the 

11Z1  01 an ex gratia payment, there are no principles of law applicable 

v:hicb ciri he '.;aid to be binding. "66  Even in the United Kingdom where there 

have been authoritative policy statements on the existence of the ex gratia 

scheme since 1956,67  which were strengthened in l985,66  judicial review of a 

refial to make a payment has been unsuccessful." Obviously, the 

ob-rvation made here in concerning the failure of the common law and 

Cha!-Ier Actions to meet the International Covenant standards echo a fortiori 

witb respect to such discretionary awards. 

A proper legislative scheme such as will be recommended in this paper 

not prohibit a discretionary payment by government to a deserving 

recipient. Indeed, there may be instances where such flexibility as is 

accorded by ex gratia compensation may be quite appropriate and laudatory. 

Govel-nment might well decide to pay compensation sooner, or more generously 

than the statutory scheme might permit. Further, although it will be argued 

that any new regime should be liberal in its conception and administration, 

it is possible that some claimants might be excluded, in which case a 

voluntary payment should be made. 

However, the disadvantages of an ex gratia scheme are sufficient to 

confine it to such exceptional use, outside a statutory framework. Firstly, 

there is no obligation to pay, as both international law and an inherent 

sense of fairness and justice require. Secondly, there are no guiding 

principles for the decision-maker. Thirdly, even if guidelines are 

introduced, they could be circumvented or flouted. Fourthly, the process is 



30 

e slIrfluded in secrecy, which is surely unsuitable, given the 

f much of he criminal process and the general public interest in 

ei why and how government makes decisions. Fifthly, an exclusively- 

\-,,unt;:ry scheme tends to trivialize the nature of the potential claims, 

ihe inlerests affected seemingly suitably responded to by largesse or 

7.ia payments by government undoubtedly will always have their 

pir,ce in state :individual relations in this and other settings, but primacy 

ii be given lo a legislative scheme. 

The Guide]ines will be studied more closely in this paper, but 

p7.!renihetially mighl well be questioned at this juncture whether 

,..Hhing more than ex  gratia compensation is really being offerred in them. 

rly, they arc not legislatively enacted by any level of government and 

ihe obligation if any, to appoint an inquiry only arises once the 

eligibility criteria, themselves problematic, are met- The final procedural 

ipulation is merely that the relevant government "would undertake to act  

on the report submitted by the commissionof Inquiry" [emphasis added]. 

There is little more by way of obligation added by these aspects of the 

Guidelines and surely not enough to distinguish them fundamentally from the 

features of simple ex gratia compensation, so often criticized in other 

jurisdictions. 

(4) The Special Bill  

There is a prospect of compensation being ordered upon the passage of a 

special bill dealing with the circumstances of a single case. Normally, 

this would come about, if at all, through a private member's bill in the 

appropriate legislative forum. A government bill would persumably not be 

required, as the executive could always order an ex gratia payment, if it 
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minded to. 

hoer) used in Canada and its chances of success 

in ;h v duow:. 3n scae jurisdictions in the United States, similar 

rnriayer, ,I.fen as a way of circumventing state immunity and 

th,!chy oihcrwisc unpursuable claim to be advanced. The 

vi(:wed favourably. In Ohio, Hope Dene has commented: 

Assuming that the claimant can clear all of these hurdles, 
there i simply no guarantee that the bill will pass. 
This is attributable to the fact that a moral claims bill, 
once Fi.ibmitted, is vulnerable to the problems facing any 
other hill thrust into the legislative process. This 
severe unpredietahi!ity inherent in such claims is 
anta8oni :'i ng far the individual seeking relief, and is 
dcfnitcy ant mittcd by the awareness of the fact that 
no cause Of :3(7t ion eists against the legislature for 
failurc o ac! on n bill." [footnotes references from 

te>:t 

In • the cperience has been no more satisfactory. David 

Kasdan has criticized the ad hoc and arbitrary nature of such fact-specific 

and further notes that: 

necause the bills virtually concede state liability, they 
are often vetoed. Thus, moral obligation bills usually 
fail in their essential purpose - the creation of a forum 
in which to litigate fairly a wrongful imprisonment cause 
of action against the state.72  

There would seem to be little reason to import a compensatory tool 

which has already been found wanting in a similar jurisdiction. Due to the 

publicity inherent in the legislative process, some of the potential 

deficiencies of the ex_g_ratia scheme are avoided. However, many of its 

disadvantages are simply replicated especially in that the special bill 

still depends on a type of government support and issues of principle and 

obligation may never be faced. If anything, the special bill may have some 

residual significance, both now and under a new statutory framework. 

Although a private member's bill may be doomed to legislative failure, it 
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does !Ti- 1,;(' int0 the open and may occasion legislative and public 

debate. s:vsiem, public pressure may be crucial to the 

decision to Hyd:e . ex_grj.iii_a payment and to the extent that a special bill 

corit it i LiI could be a useful instrument. Under a 

statutory formul th pr vai mbf-;.'s bill could highlight and advance a 

marginal case. Other thau the!:ie secondary effects, however salutary in an 

individual instau, the special bill carries little hope for the wrongfully 

convict,:d and imprlsoned. 

jr- Towards New Neg7ime r  CCIflpf:11S3tion  

it should :11,par:int that the existing conventional alternatives 

for the paymt cf comyrnsatlon to the wrongfully convicted and imprisoned 

are woefully insdoTiut_ Therefore, to merely adapt current legal doctrine 

or state practi would be to attempt to rehabilitate the unsuitable and 

perhaps discrdlid. What i call(td for is a fresh start. The Federal-

Provincial Task Force Report and more importantly the Federal-Provincial 

Guidelines are measured against this perceived need for innovation. They 

represent an important government initiative, even if they do not, as is 

concluded, represent much of a departure from previous practice or policy. 

Further as befits the circumstances, the following discussion attempts to 

establish norms of stute conduct with respect to this most egregiously 

treated group of citizens. To the extent that interested persons may find 

the presentation of the issues contentious, then it is at least hoped that 

alternative proposals will be advanced. 

Article 14(6)73  of the International Covenant on Civil and Political 

Rights is used as the organizing device for this portion of the paper. This 

seems appropriate for a number of reasons. Firstly, the Covenant is binding 

upon Canada and its standards must at a minimum be met by signatory nations. 
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Se(-,lndly, it raises many ,r mnieriol point must be addressed in a 

snc,-Inct and comprehenibin Thir ';',-leral Provincial study 

use-i a similar approach and has wn d. een influential on 

gcvi-rnments, it is c., pedie:h .hose the !ame bat“-. However, it should be 

stressed that although Ciiwk oc adhel.e to Covenant, it is really only 

a point of departure. There are some areas where Canada ought to diverge, 

either to improve the compensation scheme to a level beyond the strictures 

of he Covenant or to adapt it better to the Canadian legal and 

constitutional environment. Wherev,..21-  appropriate. analysis of the 

(3uidelines will be integrated into the folic...wing di';(1:,Ssi.-41. 'Odd 

section/paragraph on general ohjcctive!;. cli!sc!.!slon? 

For convenience, Artic1(:. 14J;'; ]-.sprodneed below, with emphasis added 

to indicate the specific areas which will be reviewed: 

When a person has by a final  dcusion bccn convicted  of a 
criminal offence and when subsequently his conviction has  
been reversed  or he has been _pardoned on the ground that a 
new or newly discovered fact shows conclusively that there 
has been a miscarriage of  justice, the person who has 
suffered punishment as a result of such conviction shall 
be compensated according to law, unles%; it is proved that 
the non-disclosure of the unknown fact in time is wholly 
or partly attributable to him.74  

i. Person - Should only the imprisoned person be compensated? 

The Covenant seems to provide for compensation being payable only to 

the individual who has been convicted and suffered punishment. None the 

less, the Federal-Provincial Report notes that the person's dependants and 

possibly even business associates might also have some right to present a 

claim, although they finally recommend that only the person directly wronged 

be able to proceed. The Report does concede that dependants should be able 

to apply after the death of the wrongly accused person. 

With respect to the position of the Report on the survivorship of 
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claims, there can be little disagreement. Further, it is 001 unreasonable 

that the convicted person should be retluir,.t 'TO 1:7:e priNary claim. 

However, there are no compelling reasons aio , odd others who have suffered 

injury as part ies to the principal who inift•hi "nerety hr 

ultimately able in recover independanilv itnce accuse ca;!... has been 

established. The Study it notes that cther countries llow for such a 

broadly based compensation scheme". 7 The 19r.32 Justice P,Torl similarly 

recommends that dependants should recover epenses or losses reasonably 

incurred upon imprisonment.' Family members :who are not dependants) and 

friends, who have suffered losses directly as a resall the imprisonment 

should be able to make a claim. So should those who have rendered services 

to assist in securing the individual's release and vincli .;lion, although 

some items in this latter category could legitimately be included as 

expenses recoverable by the actual victim in the pecunia7y lass category (of 

which more later). The Thomas Commission wrestled with these issues, but 

finally decided to recommend payments to Mr. Thomas (who was the exclusive 

subject of their compensatory jurisdiction, according to their terms of 

reference) to cover legal and investigative services and services "rendered 

by relatives to meet a need caused by his arrest and imprisonment"." 

This more open posture with regard to those eligible to claim 

recognizes a number of important factors. Firstly, it accepts the 

interdependence of individuals in society and the clear fact that people 

seldom suffer misfortune alone. Secondly, it offers a sense of legitimacy 

and encouragement to those who have been hurt by the plight of the wrongly 

convicted person or who have laboured on his or her behalf. Although only 

ex post facto, society may come to understand the suffering of the victim. 

Similarly there should be special attention given to the others who have 



been affected by the wrong. It is often a solitary 

family members and others that finally hrinf,; a miu:.JrIM-- lihf. 

There are thus sound underpinnings for a deem in: pn Lie 

recipients of compensation beyond the narrow cording of IL? 

Unfortunately, the Guidelines do not viec,; the issue so :0:(1 

permit only the "actual person who has been wrongfully ror,‘  

imprisoned" to apply.78[endnote] 

2 By a final decision  

Article 14(6) requires some definite point in the eiHminal 

process to have been crossed before the other elements in the article must 

be considered. Such a specification is both necessary 

the section efficacious, but of course the difficulty is in giving meaninv 

to the phrase "final. decision". The Federal Provincial T7:%1 Pe;,eri 

states that the words could mean either (i) once the decisicm is reached at 

trial to enter conviction (and presumably sentence) or onee all 

ordinary methods of review have been exhausted (and the adverse decision 

remains) and opts for the latter interpretation.79  This view is taken 

despite the acknowledgment in the report that "the Covenant proposes to 

cover both types of final decision" [emphasis added]." 

In this paper, the determination was made to limit the discussion to 

those worst affected by a malfunctioning of the criminal justice process - 

the wrongfully convicted and imprisoned person whose plight is only exposed 

through exceptional means, beyond the regular appeal process. The case for 

compensation in these instances is beyond question either pursuant to 

Article 14(6) or on broader principles. However, this should not obscure 

the proper interpretation of the article, which surely mandates an expanded 

basis for recovery. It is argued that whether finality is considered as 



arising on conviction and sentence or after all conventional mca of 

redress have been exhausted, then compensation ought to hc: ,!1  

that the other stipulations of the article are satisfied. fllavb( 

review miscarriage of justice material.1 This inierprefatHn 

with the purposive approach which ought to be used to fill in lacunae 

Covenant: 81  the remedial goal of article 14(6 is to provide comper7,a!ion 

for persons who have suffered punishment as a result of a conviction which 

is reversed or for the special category of victims of miscarriages of 

justice. The Task Force, in its explanation of this portion of fte orrH! 

seems more concerned to vindicate the criminal justice system, than to 

supply a construction within the objectives of the article: 

In our view, however, a wrongful conviction which is 
reversed in the normal course of appeal is an indication 
that the criminal justice procedure has worked and that 
ultimately no error was committed:32  

Defining "final decision", as it is suggested herein, would 1101 hiock 

claims at the premature stage for which the Task Force has argued. Rath'

persons convicted as a result of an alleged miscarriage of justice would 

still he able to request compensation, even if it is merely a trial decision 

which has been reversed on the basis of a regular appeal. This is broadly 

consistent with the recommendations of the Justice Report 83  and interprets 

the article in a manner consistent with the text and the purpose of the 

article. 

An arguable interpretation of Article 14(6) is that it is intended to 

compensate for miscarriages of justice only. Thus reading the conventional 

reversal and extraordinary pardon provisions would be read conjunctively 

with "shows conclusively that there has been a miscarriage of justice." The 

article would thus be concerned principally with miscarriages of justice and 

many appeals against conviction which succeed in the normal course of 



proceedings might not permit the accused to qualify for compensation. 

Indeed, this view may have been implicitly adopted in some of the quesi ion
s  

and answers noted with respect to the Human Rights Committee, supra, where 

the phrase "miscarriage of justice" was used repeatedly. Tu reply, it is 

submitted that such distinctions, between persons whose convictions have 

been reversed and citizens who have been victims of miscarriages of justice, 

are too fine to reliably guide governments concerning who should be 

compensated and that the article really envisions two separate streams of 

compensation. This more generous approach to co
nstruing Article 14(6) which 

is advanced here is also supported by an examination of Article 9(5) of the 

Covenant: "Anyone who has been the victim of unlawful arrest or detention 

shall have an enforceable right to compensation." It would he illogical 
to 

provide redress for one who has merely been unlawfully arrested, although 

perhaps never even charged or detained beyond the 
initial arrest, and to 

refuse compensation to a person who may have 
been convicted and sentenced to 

prison, but where the conviction is set aside in a regular 
appeal. 

At any rate, in this paper the concentration is on the exceptional case 

where the miscarriage of justice is manifest, but anyone who writes in this 

field will probably be sympathetic to compensation being paid on a more 

liberal basis than the Task Force Report and Guidelines advocate. 

Therefore, a broader conception of entitlement under Article 14(6) is not 

only not objectionable; it is strongly preferable. 

Regrettably, the Guidelines opt for the more confining straits of a 

free pardon or Ministerial referral (under sections 683(2) and 617(b) 

respectively of the Criminal code) having to show that there has been a 

miscarriage of justice. Specifically excluded are circumstances where the 

reversal occurs in the regular stream of appeals. These latter potential 



avenues of access to compensation will be treated more thoroughly infra.'4  

Convicted of a Criminal Offence 

In Canada this expression could be read narrowly and out .)t-  ::On to 

require compensation to be paid only where the offence for which 1ho person 

was wrongfully convicted was "criminal in the true sense".'" This 

interpretation would therefore exclude from the ambit of the Covenant al] 

provincial offences, because the provinces " cannot possibly create an 

offence which is criminal in the true sense" and all federal offences, for 

which a penalty may be provided but which are not normally considered 

criminal. cite example] 

The Task Force Report quite appropriately took the view that such an 

approach appears "too narrow" and "would inadequately reflect the spirit of 

the International Covenent", given that in a federal state such as Canada 

penal measures including the possibility of imprisonment attach to federal 

and provincial statutes.87  The Report also refers to the French version 

which uses the expression "'condemnation penale' which suggests compensation 

should not be limited to wrongful criminal convictions"88  and finally 

recommends that compensation be available to persons unjustly convicted 

under either federal or provincial pfmal legislation." 

These conclusions are laudable and are well-supported in the Task Force 

Report. The only additional factor to which attention should be drawn is 

Article 50 of the Covenant which specifically mandates that "The provisions 

of the present Covenant shall extend to all parts of federal states without 

any limitations or exceptions." The authors of the Task Force Report do not 

cite this article, but it surely makes the construction urged in the Report 

and herein more or less unassailable. 

The Guidelines considerably dilute the recommendations in the Report. 
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There, only a person "imprisoned as a result of a Criminal Code or other 

federal penal offence" is eligible." One can only speculate that the 

provincial ministers responsible for criminal justice must have objected to 

the inclusion of provincial offences under the rubric of compensation. This 

alteration is lamentable. How could one explain the restrictive nature of 

the policy behind the provision to a person who has served six months in 

jail for an offence he or she did not commit under a provincial head of 

power? When an erroneous conviction under a potentially similar infraction 

within federal competance could result in compensation, it would be a 

difficult chore indeed. 

4. Conviction Has Been Reversed or He Has Been Pardoned  

It has previously been argued (supra, at pp.? 26-27) that compensation 

ought to be available to the person whose wrongful conviction is redressed 

in the normal course of an appeal. However this understanding of the 

Covenant may ultimately not be compelling to Parliament and indeed has 

already been rejected by the Task Force and the Guidelines. At any rate, 

there may be instances where the conventional appeal process has been 

exhausted and the usual appeal periods have expired, so that it is important 

to provide some mechanism for the circumstances of the purportedly 

wrongfully convicted person to be addressed on an extraordinary basis, in 

order to provide the foundations of a compensation award according to the 

Covenant. 

It should be noted at the outset that there are provisions in the 

Criminal Code which allow for the extension of time in which to commence an 

appeal against conviction and that some flexibility is thereby accorded to 

the convicted person." None the less, these sections offer small comfort 

to the person who has already pursued all relevant levels of appeal, so that 



.10 

the courts are now functus officio. [check] 

Extraordinary powers to direct that a new trial be held or that an 

appeal be heard or that a reference be provided are available to the 

Minister of Justice under section 617. Also, under section 683, the 

Governor in Council may grant a free or conditional pardon to a person 

convicted of an offence. The Task Force Report maintains that the 

discretionary component of both sections does not offend article 14(6) of 

the Covenant, as the article provides a right to compensation, not a right 

to a hearing to obtain the prerequisite reversal or pardon. The Report 

merely recommends that section 617 be extended to summary offences and that 

provisions mirroring it and section 683 be adopted by the provinces to deal 

with provincial penal law.02  Although these latter suggestions are 

worthwhile it is maintained that a broader perspective ought to be taken on 

the general issues of asking for a reversal of a conviction or a pardon, 

which would extend their availability and make any residua] discretionary 

powers more open. The Guidelines have not taken this direction, as noted 

before. 

As the Covenant is concerned in Article 14(6) with providing 

compensation for persons whose convictions have been reversed or who have 

been victims of a miscarriage of justice, any interpretative chores with 

respect to this article should be infused with these purposes. Even taking 

the narrower view of the Task Force Report that only those whose convictions 

were left intact by the conventional system of appeals and who are later 

found to have been wrongly convicted are deserving of reparations, the 

question remains whether the existing avenues of redress are adequate. 

Given that a reversal or pardon is the sine qua non of compensation and 

given, as noted earlier, that the Covenant requires, under Article 2(2), 
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that each State Party take necessary steps "to adopt such legislative or 

other measures as may be necessary to give effect to the rights recognized 

in the present Covenant", it is submitted that the discretionary aspects of 

sections 617 and 683 do not adequately protect article 14(6) rights. 

Two suggestions are made herein: (i) with respect to the second stream 

of Article 14(6), appeal provisions should be broadened to include the right 

to bring an application for leave to appeal where a new or newly discovered 

facts tends to show that there has been a miscarriage of justice and (ii) 

there should be guidelines for the Minister of Justice and Governor in 

Council with respect to the employment of powers under sections 617 and 683, 

assuming there would be the prospect of a remaining discretionary use of 

these sections. 

The first recommendation would give to a provincial court of appeal an 

expanded right to commence to reopen an appeal, where new facts are 

uncovered. This leave to appeal application would be able to be brought by 

the convicted person at any time, even where the same court had already 

disposed of the case, where he or she (or the Crown) could point to a new 

fact which would suggest that there has been an erroneous conviction. The 

revised provision could also include a statement of purpose permitting some 

relaxation of normal rules of evidence or procedure commensurate with the 

occasion. This would have the advantage of giving the accused another as of 

right avenue with which to seek justice. It would preserve for the courts 

some flexibility to deny leave where the supposed new or newly discovered 

fact was inconsequential or irrelevant and it would still preserve some 

discretionary powers for the executive. The denial of leave or of the 

appeal could be the subject of a further appeal to the Supreme Court of 

Canada. What is sacrificed somewhat in this scenario is the present 
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finality of convictions, but this would not be a major cost in the face of 

the prospect of uncovering more miscarriages of justice sooner and at the 

instance of the accused. The fact that this improved right of appeal would 

be included in the Criminal Code ())7 its provincial counterparts) would seem 

to ensure closer compliance with article 14(6) than in the regime envisaged 

in the Task Force Report. [check and maybe footnote Smith, 405] 

The second recommendation deals with the utilization of the type of 

powers presently available under sections 617 and 683. Given the first 

proposal for an expanded right of appeal, the Minister of Justice would have 

fewer occasions when section 617 would have to be invohed. None the less, 

it is not suggested that such discretionary authority be dispensed with 

entirely. Rather it should he relegated to a less prominent place among the 

devices available for the correction of injustice and should be 

circumscribed by declared guidelines. As it stands, the Charter may already 

require that the refusal of a Minister to exercise his section 617 powers is 

reviewable by the courts." 

The two devices forming the bases of intitlement under the Guidelines, 

the special ministerial reference power and its companion, the power of 

pardon, have ancient roots. Duker traces the prerogative of mercy as far 

back as Mosaic, Greek and Roman law, but develops a detailed history from 

about (c 700 A.D.) in England.94 Canada retains a form of this power: 

Pursuant to sections 683 and 685 of the Criminal Code, a free 
pardon may be granted which will result in the person being 
deemed to have not committed the offence...Pardons may also be 
granted to the Letters Patent constituting the Office of the 
Governor General. [footnote] 

Applications for the Royal Prerogative of Mercy are passed on to the 

National Parole Board for investigation and recommendation (pursuant to 

section 22(2) of the Parole Act) and the Governor in Council or the Governor 



43 

General may finally pardon persons convicted of offences." (Expand either 

text or footnote with reference to new materials) 

There are several conceptually different uses to which the prerogative 

of mercy is put, which sometimes cause confusion if not separated clearly. 

"Sometimes, the aim of the pardoner is to be merciful, by declining to exact 

the full penalty ..."96  Occasionally the public interest is "no longer 

furthered by having an offender serve the full penalty that the law has 

imposed".97  Finally, and most importantly for this paper, the pardoning 

power is an acknowledgement of the fallibility of the judicial process, "... 

that the rules of procedure and evidence do not always give rise to a 

correct decision about guilt or innocence 119p, In this latter case, it is 

maybe more appropriately called "the prerogative of correcting judicial 

mistakes".99  It is argued that even with expanded rights of appeal 

injustices will be done and that this executive safety net must be retained. 

The problems with all similar executive power are revisited in the 

prerogative of mercy, despite its benevolent potential. There is the 

prospect of abuse by an unethical minister. ion  In Canada, particularly with 

tee regular interposition of the National Parole Board, such a spectre does 

not loom as threateningly. However, the published guidelines for the 

deployment of this special executive jurisdiction, are slim indeed although 

the Parole Board defends this vagueness: 

Given its exceptional nature, the Royal Prerogative of Mercy 
cannot be exercised realistically by strict adherence to rigid 
criteria. However, general guidelines have been developed in 
order to structure decision-making. [endnote] 

The parts of the guidelines relevant for present purposes seem to reject the 

salience of the last use mentioned above of the power of mercy, that of 

correcting judicial mistakes: 

Clemency is concerned solely with the person. It sould be 
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used to bring into scrutiny the merits of an individual 
case and not to judge the system under which we operate... 
It should be applied in exceptional circumstances only. E.g. 
when no other remedy exists in law... 
The independence of the judiciary must be maintained. Clemency 
should not be used to "second-guess" the judiciary... 
A free pardon is granted only when the innocence of a convicted 
person is clearly established. [endnotej 

Perhaps these guidelines for obtaining a pardon are framed in this manner so 

:IS 10 minimize the affront to th notion of the infallibility of the judicial 

process by wrongful convictions. If that is the case, it is hard to square 

them with what has been seen as a major use of the prerogative of mercy and 

hch acknowledges the error creating capability of hte criminal justice 

s:'tem. Especially as the pardon will also begin serving compensatory 

purposes, the time has come for some rethinking of this power. No less in 

Canada than in Britain, as one observer recently remarked, "The principles 

3c:cording to which justice is administered should be openly articulated and 

where necessary defended. ”101 

The manner of presenting such principles should retain some 

flexibility, but there should be an overriding dedication to being thorough 

and open. It may be that a careful ministerial statement made in Parliament 

and available to convicted persons would be the best vehicle to deal with 

this way of compensating the wrongfully convicted. Better reporting of both 

pardons and denials would also assist. 

With a better right of appeal and a ministerial reference power and 

prerogative of many invigorated by the duty of publication, convicted 

persons would have increased chances to have a conviction reversed or to 

obtain a pardon, the two major procedural strains under the Covenant. The 

changes proposed above become all the more important when one recalls that 

the Guidelines adopt quite strictly as the eligibility criteria a free 

pardon under Section 683(2) or an acquittal pursuant to a Ministerial 
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referral under Section 617(13). The Guidelines also stipulate that a new or 

newly dicovered fact must have emerged, tending to show that there has been 

a miscarriae of justice, obviously again precluding recovery where there 

!'- been eversal as a result of a regular appeal. To further narrow the 

Hiihle claims, the Guidelines demand that the pardon includes a 

7-!!emeld Ihni the individual did not commit the offence or that the 

Appellate Couri acting on a reference makes a similar finding. The 

Cnidelines do not propose any amendments with respect to either pardons or 

references ."I' 

,:ign of flexibility in the Guidelines appears in their 

wilinnes to allow the individual to be considered eligible for 

cr.,i:rpoilthJn in some cases where section 617 and 683 do not apply. The 

eyaml,le chosen in the Guidelines mentions the situation of an acquittal 

hing entered by an Appellate Court after an extension of time. There the 

Guidelines provide that compensation should be payable if an investigation 

shows that the individual did not commit the offence. That this provision 

allows for some relaxation of the otherwise rather harsh standards of the 

Guidelines is to be welcomed. However, it would be preferable had the 

Guidelines started out by permitting compensation for any reversal or, 

failing that, had they proposed a liberalization of the appeal provisions in 

the Code and generally provided for higher levels of visibility and 

predictability in the use of the pardon and reference powers. 

The foregoing discussion on the main avenues of access to compensation 

under the Covenant, requiring a conviction to have been reversed or a pardon 

to have been obtained, admittedly approaches the procedure through fairly 

conventional channels, that is the Minister of Justice and Courts of Appeal. 

It would be advisable to remain somewhat skeptical about the role of either 
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or:IE in the determination of the issue of compensation. Later, it will be 

„atm of compensation could perhaps best be determined 

3mprisonment Compensation Board, but it should not be assumed that 

-lternative s!ructurn vonld be wholly inappropriate to involve in the 

maiiers explored in this section as well. It is surely obvious 

Minister of justice is also an elected official with partisan 

'rest s. Of course, in many instances these very features of his or her 

r-simonsibilities may auoir well for the wrongfully convicted person. Public 

p!- essure may build to the point where a Minister feels that a positive 

rT--,,nse is necessary to a plea for a pardon or a reference to a Court of 

On th:: other hand, some cases may not become cause celebres or 

,r,:m may be the ,is of antipathy despite their merits. In these 

inFlnres a Minister may be reluctant to use any extraordinary powers. 

Similarly, Courts or Appeal are fettered with respect to the tasks at hand. 

They are, by their membership"° and function,104 conservative institutions. 

They may be reluctant to interfere with matters which have already 

apparently been settled by trial courts or appellate review. They may, in 

the absence of a statutory directive to the contrary, be hampered by strict 

codes of evidence and procedure. Given that cases may come to a Court of 

Appeal either at the direction of the Minister of Justice or by way of on as 

of right application for leave to appeal by a convicted person, these 

reservations about the courts' performance of the unusual tasks at hand in 

reviewing a potential miscarriage of justice may become further barriers to 

redress. One response to both strains of problems may be to simply expand 

the jurisdiction of an Imprisonment Compensation Board but it should be 

recognized that such a decision would require further careful study, as it 

would be a major departure from the existing patterns of dealing with these 
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rights and could well encounter division of powers problems. It could be 

that with the proposed guidelines and statutory changes noted above, any 

vestigial reservations that one might justifiably have with respect to the 

offices of the Minister of Justice and Court of Appeal could be overcome in 

practice, but it is not felt that the Guidelines have gone far enough or 

dealt with issues in the right order. 

5. On the ground that a new or newly discovered fact ... the non-
disclosure of which in time is not wholly or partly attributable to him 

In analysing this section of Article 14(6), the assumption continues to 

be that the article provides two streams by which compensation ought to be 

paid. The first operates when the conviction has been reversed. The second 

would come into play when a person is pardoned "on the ground that a new or 

newly discovered fact shows conclusively that there has been a miscarriage 

of justice...unless it is proved that the non-disclosure of the unknown fact 

in time is wholly or partly attributable to him." If the author is in error 

and the two channels of compensation are both modified by the part dealing 

with the responsibility for non-disclosure, then one should simply read the 

following discussion mutatus mutandis. 

The first part of this portion of Article 14(6) demands that the pardon 

must have been the result of a fact previously unknown to the authoritative 

entity which found the accused guilty and sentenced him or her. The second 

aspect of this part of the Article, as paraphrased above, demands that the 

non-disclosure not be attributable at all to the accused. The further 

prerequisite that the new fact must show "conclusively that there has been a 

miscarriage of justice" will be discussed in the next section of this paper. 

It should be reiterated here that nothing prevents the appropriate 

government(s) from extending the entitlement to compensation beyond that 
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apparently under the Covenant. Neither the Human Rights Committee or any 

other body could criticize Canada for being more liberal in its 

interpretation of its Covenant obligations or providing rights superior to 

these standards. A good example would thereby be set for the international 

community and other nations with similar legal traditions might follow suit. 

Particularly with respect to the second section section of the Article, the 

Guidelines may well indicate some such softening, as will be seen. 

i) New or newly discovered fact  

Payment of compensation under the Covenant turns on the pardon being 

due to a new or newly discovered fact, assuming a claim proceeds under the 

second stream. The Task Force Report proclaims this element as being 

"straightforward"105  and in a sense this phrase is readily interpretable 

from the text of the Covenant as simply requiring the change in verdict to 

be the result of new evidence. There is nothing objectionable about 

previously unknown facts now overturning a finding of guilt. However, the 

Report and, for that matter, the Covenant itself may cause some discontent 

in the demand that the pardon be of this special character, rather than 

fully or partially being attributable to other factors. Perhaps it is 

contemplated that other reasons for judicial error will be uncovered sooner 

and in conventional proceedings, but is this always a safe assumption? For 

example, it could be that the tribunal had all the facts before it, but none 

the less returned the wrong verdict due to extraordinary community pressure 

for a conviction. Especially in times of social unrest or with an unpopular 

defendent, one can see how such factors could have brought about the 

conviction of an innocent person. The court would have heard all the 

evidence and everyone would be implicitly aware of the social context of the 

trial, but a mistaken verdict could still ensue. 
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Public pressure, then, is a two-edged sword. It may be 
democratic pressure for social and criminal justice, or it 
may simply reflect public vengeance and fears, easily 
manipulated by demagogues who are ready and willing to 
oblige.' 6  

This illustration may seem strained particularly as it could be said 

that a reinterpretation of the social climate of the trial would be a "newly 

discovered fact". Further, it is likely that nearly all findings of guilt 

overturned outside the usual appeal process will be able to be classified as 

deriving from new facts, consistent with the wording of the Covenant and the 

thrust of the Report. The point of this reservation is that some residual 

clause would be appropriately inserted in any scheme providing for 

compensation for the unjustly convicted. It would provide that the reversal 

or pardon may have been obtained "on the ground that either a new or newly 

discovered fact or any other factor shows ..." This amplified basis would 

be more consistent with an overall dedication to providing compensation for 

wrongfully convicted persons. 

The Guidelines take the conjunctive approach to the Article and insist 

that the pardon or acquittal be based upon a new or newly discovered fact, 

tending to show that there has been a miscarriage of justice. No new 

explanation is given in the Guidelines, so it is a fair inference that the 

ministers merely adopted the reasoning of the Task Force Report. This may 

seldom be a problem, as has been seen, but it would have been relatively 

simple to broaden the basis for recovery. 

ii) ... unless it is proved that the non-disclosure of the unknown fact in 
time is wholly or partly attributable to him 

According to the Task Force Report, this final phrase in the text of 

Article 14(6) appears to remove any entitlement to compensation if blame for 

the non-disclosure of the material new fact is to be laid partly or fully at 
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the feet of the accused. Thus, the Report remarks that the Covenant has 

adopted "a very hard line in respect to blameworthy conduct""7  and it 

recommends that not all such behaviour should automatically bar a person 

from obtaining redress. Instead, in the more moderate view of the Report, 

the accused's actions should be evaluated and compensation still awarded, 

assuming that there is not a complete erosion of the claim on this basis. 

The Guidelines seem to be sympathetic to these observations in the Report, 

as will be seen. 

In its initial perspective on this part of Article 14(6), the Report 

may be expressive of a rather unnecessarily literalist approach in its 

interpretation. Surely, the drafters of the Convention could have expressed 

themselves better and gone on to add the logically appropriate clause to the 

Article, "in which case compensation may be eliminated or reduced 

commensurately". However, the implication of this addendum to the Article 

is consistent with its apparent purpose. The stricter construction 

presented in the Report does not allow for this curative approach and 

potentially causes an absurdity. Thus, it might be maintained as a 

proposition that every non-disclosure is "partly attributable" to the 

convicted person: he or she should have hired private investigators, he or 

she should have chosen more astute counsel, he or she should not have lied 

about an immaterial matter which caused the accused's credibility to be 

reduced, he or whe should have been more forceful, articulate or coherent in 

testimony, and so on. The Article should not be read as permitting 

disentitlement for minor falls from judicial grace, which may be wholly 

beyond the reasonable grasp of the accused. This interpretation avoids a 

manifest absurdity and, as in the domestic sphere, given that the text is 

not clear on its face, the framers should be presumed not to have intended 
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p such a meaning.lo]  

The Report does adopt a more sympathetic line in, for example, its 

observation that the accused "may be very nervous and tense and as a result 

may not act as one might otherwise expect or in his best interest". 109 

Moreover, the overall conclusion of the Report that Canada's best course is 

to merely discount awards where appropriate is quite satisfactory, but this 

result could have been reached by sound techniques of textual 

interpretation. Be that as it may, the Report previously comments 

favourably upon the basic policy of reducing awards to take into account 

contributory acts by the applicant, citing the illustrations of "his own 

perjury or failure to disclose an alibi or facts or other evidence in his 

own defence that contributed at least in part to his conviction". It would 

have been laudatory to have included some counter-balancing statements at 

this juncture in the Report as well, so as not to inflate the importance of 

the accused's behaviour in calculating any reduction. This would also have 

been consistent with the general perspective of the Report on the proper 

Canadian approach. 110 

Most compensation schemes envisage some reduction or exclusion for the 

person who has contributed to or brought about his or her own conviction."' 

The obvious example would be the person who eagerly but fancifully confesses 

to a crime for which he or she was not responsible. Even there, caution is 

in order, for the criminal justice system is supposed to find the truth of 

allegations, even if the accused has been partly to blame for a particular 

falsehood or an atmosphere of untruth. Further, there is great imprecision 

in many statements to the effect that "the accused is the author of his or 

her own fate". How often can anyone confidently say that the accused's 

conduct is to be held to account to the tune of a 10% reduction of the total 
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award? Finally, the spectre of the state simultaneously evading and 

projecting responsibility, in effect scapegoating and blaming_the victim for 

its errors, must loom large in the mind of any conscientious person when it 

comes to assessing the relevance of the victim's behaviour. 

By all means, some escape hatch should be reserved for the fradulent 

claimant or the reckless participant in a criminal trial, but this feature 

of a compensation scheme (or award) should not be used to punish the naive, 

the youthful, the feeble-minded, the powerless, the members of racial 

minorities, the frightened, or the stigmatized, among others. 

Actual awards seldom recite specifically why (or if) they may have been 

reduced due to this type of factor.112 Again, if fairness and 

reasonableness are the bywords and full compensation the desired end, the 

state should err on the side of generosity. Meanness, vindictiveness, 

small-mindedness, or intellectual laziness should not allow the importance 

of the victim's conduct to be overblown. 

The Guidelines evince cognizance of these arguments on the rigidity of 

the Covenant. Firstly, the narrow issue of non-disclosure and 

responsibility for such conduct is not mentioned explicitly. Secondly, 

there is nothing in the eligibility provisions to indicate disentitlement 

based upon the behaviour of the wrongfully convicted person. Thirdly, the 

reference to "blameworthy conduct or other acts on the part of the 

applicant" which have "contributed to the wrongful conviction" occurs only 

in the short list of factors to be taken into account in determining 

quantum, thereby leaving open the prospect of merely having one's award 

diminished rather than eliminated. In this sense, the Guidelines have 

refined and improved one of the more severe aspects of Article 14(6). 

6. ?I  ... shows conclusively that there has been a miscarriage of justice 
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The centrality of this part of Article 14(6), at least for the pardon 

stream of compensation, has been mentioned previously in this paper. The 

Federal-Provincial Task Force Report and the Guidelines have been noted as 

applying the criterion to both kinds of entitlement mentioned in the 

Covenant. The authors of the Federal-Provincial Task Force Report see it as 

"the cornerstone of the right to compensation created by the Covenant".113 

The Guidelines do not advert specifically to the Covenant nor do they use 

this phrase at all, although they must be taken as the best effort to date 

by the Federal and Provincial governments to come to grips with the 

obligation to "relieve the consequences of wrongful conviction and 

imprisonment".114  Giving a definition to "miscarriage of justice" is no 

easy exercise'15  it must be concluded and this may account in part for the 

relatively narrow interpretation given to the concept in the Report and, by 

inference, in the Guidelines. However, rather than having been constrained 

by this inherent difficulty of conceptualization, it may be that giving full 

effect to the phrase for compensatory purposes may just be too daunting for 

current policy makers. Perhaps this reluctance has caused a tactical 

retreat to the strictures of the Guidelines. None the less, some effort 

will be made herein both to explicate the phrase and to suggest directions 

for policy revision. 

The usual route to any definitional chore would be to find a similar 

phrase in a statute of the same genre and to examine how the words have been 

either defined in the legislation or interpreted in the cases. These 

avenues appear fruitful at first in Canadian criminal law but the endeavour 

soon founders. Therefore, s. 613(1)(b)(iii) of the Criminal Codell8  states 

that where an appeal might otherwise be decided in favour of the appellant 
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on the basis of a wrong decision on a question of law, the Court of Appeal 

may none the less dismiss the appeal where "it is of the opinion ihat no 

substantial wrong or miscarriage of justice has occurred".''' The cases 

have indicated that this paragraph can only relieve against issues of law 

and that mixed fact and law questions are to be determined under another 

provision of the Code,118  so that the judicial interpretations of the 

relevant phrase are likely to be unhelpful where the Covenant directs one to 

the salience of new or newly discovered facts. Further, although one might 

still think present usage of the term to be informative because both the 

Code and Covenant seem to refer to the result of the error (of whatever 

kind) being a miscarriage of justice, precedent provides little real 

guidance on the contextl" and applicability120 of the concept. 

Fundamentally, the cases seem "to indicate a basic division within the 

appellate judiciary itself as to what values are fundamental".122  

The Federal-Provincial Report recognized the breadth and inferentially 

the indeterminacy of the concept of injustice. Indeed the Report identified 

the two possibilities of specifying what the notion meant as being (i) 

unjust conviction being able to be found regardless of whether the person 

did commit the offence or (ii) the label of "unjustly convicted" only 

attaching to the person who did not commit the offence, where the person was 

"in fact, innocent". 122  The Report concluded that compensation should be 

available only upon proof (on the civil standard) of innocence: proof that 

the party did not commit the offence, or that he did not commit the acts for 

which a conviction was entered, or that the acts did not constitute an 

offence or that the acts charged were not committed. Despite the foreignism 

of the idea of establishing innocence to our system of criminal justice, the 

authors of the Report thought it appropriate to opt for this alternative, as 
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the claimant would be seeking compensation, and other jurisdictions similar 

to ours take a comparable stance. 

In the Guidelines there is only one reference to miscarriage of 

justice, that the new fact must tend to show that there has been a 

miscarriage of justice. There is no effort to define the term, but it is 

clear from several references that the governments have adopted the same 

position as was seen in the Report: 

... compensation should only be granted to those persons 
who did not commit the crime for which they were 
convicted, (as opposed to persons who are found not 
guilty) ... 

It is further specified that any pardon (under s. 683) or favourable verdict 

following a ministerial reference (s. 617) would have to include a statement 

that the person did not commit the offence.123  Otherwise compensation would 

only be available where a similar certification could be made where there 

has been an acquittal following an extension of time. 

It has already been argued that Article 14(6) should admit of a broader 

interpretation of "final decision" than the Report and Guidelines suggest. 

Further, it has been posited that the Covenant should be read as permitting 

recovery for the person acquitted following a normal appeal as well as the 

extraordinary procedures of ss. 617 and 683 and that compensation (and the 

finding of miscarriage of justice) should not be predicated solely on its 

emergence from a new fact. In the same vein, the view taken of the content 

of miscarriage of justice should be expanded beyond that advocated in the 

Report and Guidelines, especially as there is little support offered in the 

respective documents. 

The Report and Guidelines insist that a distinction be made between two 

broad types of acquittees: those found not guilty on legal (often referred 

to as "technical" grounds) grounds and those who are somehow truly unjustly 
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convicted as they were "in fact, innocent" where the initial verdict has 

been overturned through sections 617 or 683. These are not categories which 

are readily seperable legally and it has been urged in this paper that 

compensation under the Covenant is due to both groups. The 

compartmentalization present in the Report and Guidelines calls into 

question the basic meaning attributed to a not guilty verdict, inviting a 

hierarchy of acquittees. As Lamer, J. noted in Grdic v. R., there are not 

two different kinds of acquittal in the Canadian system and "To reach behind 

the acquittal, to qualify it, is, in effect, to introduce the verdict of 

"not proven", which is not, has never been and should not be part of our 

law.”124 It might be said that the remarks of Lamer, J. were made in the 

context of the contemplation of subsequent criminal proceedings, but they 

are none the less indicative of the importance of a not guilty verdict in 

Canadian law. 

Persons who have been wrongfully convicted and imprisoned are ipso 

facto victims of a miscarriage of justice and should be entitled to be 

compensated, should one adopt the conjunctive interpretation advocated in 

the Report and Guidelines. To maintain otherwise is to attempt to introduce 

a third verdict of "not proved" or "still culpable" under the guise of a 

compensatory scheme, supposedly requiring higher threshold standards than 

are necessary for a mere acquittal. As Professor MacKinnon forcefully 

maintains: 

... one who is acquitted or discharged is innocent in the 
eyes of the law and the sights of the rest of us should 
not be set any lower ... There is a powerful social 
interest in seeing acquitted persons do no worse than to 
be restored to the lives they had before they were 
prosecuted. "125 

The additional requirement of the Report and Guidelines that the 

claimant must prove that he or she falls into the special stream of not 
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guilty persons who are truly innocent exacerbates an already unfair 

situation for the wrongfully convicted and imprisoned person. The minor 

concession that he or she would only have to demonstrate innocence on a 

preponderance of evidence does little to alleviate the affront otherwise 

offered to the status of the not guilty. 

The many potential junctures at which there should be some right to 

compensation were alluded to earlier in this paper, in the Introduction and 

in the discussion of the interpretation of the necessity of there being a 

"final decision" according to the language of Article 14(6) of the Covenant. 

Attention has been focussed on the extreme cases of wrongful imprisonment, 

where the state error is uncovered with the aid of extraordinary procedures. 

This choice was made because it represents the most universally acceptable 

stratum for compensatory purposes. The question remains, wherever the 

boundary line is drawn, as to how to deal with a claim for compensation in a 

procedural sense. Should the person be forced to prove his or her innocence 

as the Report and Guidelines mandate or should a more liberal stance he 

taken as is argued here? If the latter route is ultimately to be taken, 

assuming governments can be persuaded that the present policy is wrong, what 

procedures could be established to provide some reasonable compromise 

between the poles? 

The often used device of presumptions may serve to provide a viable 

median in the difficult matter of establishing that there has been a 

wrongful conviction for which compensation should flow. Enough ink has been 

spilt on defining "presumption". Its use is intended to be simple in this 

context. 

Whether one calls a presumption a rule of evidence or of 
reasoning, the result is the same, in the absence of 
enough evidence the rule, however classified, will dictate 
the result.126 
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Here, the presumption would be twofold: (1) that the person whose 

conviction is overturned, whether by the rarely used devices of ss. 617 

and:or 683 as required in the Guidelines or by other more conventional legal 

techniques argued for as proper bases in this essay is ipso facto wrongfully 

convicted (or is a victim of a miscarriage of justice, if the interpretative 

approach taken in the Report and Guidelines is utilized); (2) this unjustly 

convicted (and imprisoned) person would be presumptively entitled to 

compensation. The presumption of a right to compensation would be able to 

be displaced by evidence adduced at a special proceeding convened at the 

instance of the Crown and wherein the Crown must establish that both limbs 

of the presumption have been displaced on a preponderance of evidence, the 

civil standard. If the Crown succeeded in displacing the presumption, it 

would be in a position to argue for a reduction or elimination of 

compensation. Even if the Crown so persuaded the tribunal, the wrongfully 

convicted person would then still have the ability to show that he or she 

ought to receive compensation, on the civil standard, albeit now without the 

benefit of the presumption. 

This formulation has a number of attractions. It keeps alive the 

presumption of innocence so important to the common law and under the 

Charter. It avoids the systemic ignominy of requiring a wrongfully 

convicted person to prove his innocence as is decreed in the Federal-

Provincial Report and is implicit in the Guidelines, which demand a 

statement that the person did not commit the offence. It allows every 

wrongfully convicted person to continue to benefit from that presumption for 

compensatory purposes as well. It forces the Crown in a separate proceeding 

to prove that the presumption should no longer operate and that there should 

be a partial or full disentitlement. It avoids having to give a hard 



definition to the notions of wrongful conviction or even more elusively, 

miscarriage of justice. It is more consistent with the language of the 

Covenant to provide an entitlement to compensation ("shall be compensated") 

which can be removed only upon proof of the inapplicability of the 

presumption suggested here. Finally, as was earlier argued this 

interpretation of Article 14(6) is also consonant with the existence and 

meaning the other similar section of the Covenant, Article 9(5). [Add 

comparative data] 

7. "the person who has suffered punishment as a result of such 

convictions" 

When dealing with a law which creates an offence and a sanction for an 

accused person who is found to have committed the offence, any finding of 

guilt must be followed by a form of sentence to which the accused must 

submit. In the recent Report of the Canadian Sentencing Commission 127, a 

distinction is made between sentencing ("the judicial determination of a 

legal sanction to be imposed on a person found guilty of an offence" 

[footnote, p.115] and punishment ("the imposition of severe deprivation on a 

person found guilty of wrongdoing...associated with a certain harshness" and 

"not to be confused with a mere "slap on the wrist") [footnote, p.109]. 

Although the Commission concedes that all sentencing connotes obligation or 

coercion, only the more severe forms of coercion are seen as being identical 

with punishment. The Commision cites "an absolute discharge and, to a 

lesser degree, a restitution order without any punitive damages" [footnote, 

p.115] as instances of sentences which do not impose severe enough 

deprivation to be called punishment. While this author may have preferred 

an identification of sentencing with punishment (which the Commission claims 
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to have rebutted) and while it could be said that the definitional work of 

thr commission was influenced by their own ends (to give priority to the 

notion of obligation over punishment), the conception of punishment 

promulgated by the Commission is useful for present purposes. It would seem 

to contemplate punishment as including, for example, a fine, most probation 

orders and obviously any incarceration. This somewhat restricted definition 

of punishment ( given the usual tendency to equate the term with sentencing) 

is none the less appropriate when examining Canada's responsibilities under 

the Covenant. The Task Force Report accepts this outlook on punishment and 

states quite unequivocally: 

In our view any compensatory scheme which requires 
imprisonment as a prerequisite for compensation would 
likely fail to satisfy Canada's obligation under the 
International Covenant.128 

It is a matter of some regret, therefore, that the Guidelines specify 

that "B.(1) The wrongful conviction must have resulted in imprisonment, all 

or part of which has been served."129  Of course, those who are imprisoned 

suffer the strongest sanction of the panoply available to the state, given 

the consequences which inure for the accused and his or her close associates 

as a result of incarceration. Indeed this class of wrongfully convicted 

persons is the focus of this paper. However, this is not to deny that other 

people who have been wrongfully convicted have also suffered punishment as a 

result of a conviction and that, especially given the Covenant, they too 

should receive compensation. A broader interpretation should be given to 

the phrase than governments appear to find acceptable, as evidenced in the 

Guidelines. Their rationale is not spelled out in the text of the 

Guidelines, so one can only speculate on their reasons. However, if the 

reservation is cost, then one may observe that the actual incidence of 

claims may be quite low (depending in part upon the meaning given to other 
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portions of the text of Article 14(6)). Further, other techniques may be 

used to hold down expenditures, such as statutory maxima for certain types 

of offences, punishments or costs associated with the conviction and 

release.23° Some rethinking is surely appropriate with respect to the 

requirement of imprisonment under the Guidelines. 

8. "shall  be compensated according to law" 

The point has been made previously in this paper that the existing 

channels via which compensation might flow are inadequate. From the 

perspective of ensuring that compensation will be paid in appropriate cases 

and given the obligations imposed by Section 2 of the Covenant (which 

normally requires the adoption of legislation) the status quo is 

unacceptable. In rejecting ex gratia payments, the Task Force Report 

reflected these principles: the wrongfully convicted person "... should be 

entitled by legislation to make a claim for redress against the state, as of 

right"131  [emphasis added]. Again, the Guidelines are disconcerting and to 

some degree sustain the undesirable features of the present ex gratia 

regime. 

Basically, they provide that when a person meets the eligibility 

criteria, the appropriate Minister responsible for criminal justice "will 

undertake to have appointed a judicial or administrative inquiry to examine 

the matter of compensation". 132  The relevant government "would undertake to 

act on the report submitted by the Commission of Inquiry".133  Would this 

procedure be sufficient to satisfy Canada's obligations under the Covenant 

and particularly Articles 14(6) and 2? The short answer is that the 

Guidelines are probably inadequate. 

Firstly, it should be noted that the Canadian Guidelines are very 

similar to the present regime in the United Kingdom. There, proposals for a 
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statutory scheme of compensation were rejected and a modified ex gratia 

program was introduced in 1985 in the form of a Ministerial statement in 

Parliament.134  It provides that in cases of wrongful imprisonment where 

there has been a pardon by the Queen, or a quashing of conviction by the 

Court of Appeal or House of Lords after a reference by the Minister or 

following an extended time for filing an appeal or where the Home Secretary 

was satisfied that there had been a serious default by the state, 

compensation would be payable. The Minister would be bound by the decision 

of an independent assessor concerning quantum. The scheme was said by the 

Government to meet international obligations in spirit and purpose, but was 

not so viewed by commentators: 

... the revised scheme clearly fails to meet the U.K.'s 
international obligations. "135 

Further, a decision made by the Secretary of State under even these new 

provisions was not reviewable by the courts, according to R. v. Secretary of 

State for the Home Office ex p. Chubb.136  

As was discussed supra (at pp. 27-28) the Canadian Guidelines are 

subject to many of the same criticisms levelled against the British position 

on the issue of whether compensation is payable thereunder "according to 

law". There is no statutory base and there are still broad discretionary 

powers at all levels of the scheme (e.g. on the issue of when there shall be 

a grant of a free pardon, or a reference to a Court of Appeal by the 

Minister). Even assuming the eligibility criteria are satisfied and an 

inquiry states that compensation should be paid, the relevant level of 

government would have only undertaken "to act on the report". Thereby the 

government implicitly preserves some right if not to reject the 

recommendation, at least to interpret it in a manner contrary to the 

claimant's interest. There may be some expanded right of judicial review in 
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Canada compared to the United Kingdom, given the broad remedial powers of 

section 24(1) of the Charter, but this does not alter the fundamental 

character of the Guidelines as not creating an obligation in the same manner 

that an appropriate statute would. The Guidelines do not, therefore, 

resolve the issues of compensation in Canada and do not bring about the 

fundamental changes required by the Covenant and a sense of fairness and 

justice. 

9. The Payment of Compensation: Forum and Quantum 

(a) Forum 

In a previous section of this paper (supra, at pp. 28-34) the questions 

of which entity should make the determination that a person should have his 

or her conviction reversed (or that there should be a pardon) were 

discussed. In the main, it was recommended that a reform of the Ministerial 

reference power and improved rights of appeal should assist in making just 

decisions on these threshold issues. However, some reservations were noted 

on the efficaciousness of such devices and it was suggested that an 

Imprisonment Compensation Board might be the appropriate forum for such 

determinations. No final position is taken on this issue in this paper and 

additional research should be undertaken particularly on th relevance of the 

jurisprudence related to s.96 of the Constitution Act 1867. [should this be 

revised?] Even assuming that the basic decisions have been taken with 

regard to the qualifying conditions for compensation, the question remains 

as to who should make the decision on the amount to be paid on the claim? 

The Task Force Report reviewed137  three basic alternatives without 

directly advocating a specific choice: the civil courts, a special board or 

tribunal and the Court of Appeal which also may have considered a reference 
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case. The existing courts were seen as having the advantages of experience 

in damage awards and incurring little or no costs. The boards or tribunals 

were viewed as being familiar devices to governments, although perhaps 

having been too frequently resorted to. The Courts of Appeal were noted as 

possibly objecting to having such an original jurisdiction and being 

inappropriate where there has been a pardon as opposed to a decision by a 

court. 

In Section C (Procedure) of the Guidelines a somewhat elastic position 

is adopted: 

When an individual meets the eligibility criteria, the 
Provincial or Federal Minister Responsible for Criminal 
Justice will undertake to have appointed, either a 
judicial or administrative inquiry to examine the manner 
of compensation in accordance with the considerations set 
out below. 
[Emphasis added] 

The Guidelines do not provide any further explanation of what is 

intended by this section. They would appear to preclude using the regular 

civil courts or the Courts of Appeal, if not their judicial personnel. On 

the other hand it is apparent that the Guidelines do not envisage the 

establishment of a permanent board or tribunal and rely instead on ad hoc 

inquiries. 

A similar approach has been taken, criticized and then reaffirmed by 

the Government of the United Kingdom. The position of the wrongfully 

convicted person seeking compensation has been the subject of several 

Explanatory Notes138  and Parliamentary statements,13g the net result of 

which leaves the decision with the Home Secretary, albeit latterly with the 

Minister agreeing to accept the assessor's recommendations as binding. Over 

the years the whole framework for treating such cases has been the subject 

of trenchant criticism by organizations and, independent observers140  and 
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even Parliamentary Committees, 141 but to no avail, as the traditional 

approach was upheld.142  In many senses, it is regrettable that Canada has 

chosen a path which to many has been discredited in the United Kingdom. 

:Note: Refer to comment on Draft U.K. Bill - File 14] 

In proposing the creation of an Imprisonment Compensation Board, one is 

mindful of the questions concerning the breadth of interests which could 

and in many ways should) be protected and be the subject of compensation by 

the state, as was noted at p. 2 -supra. It is consistent with the focus of 

this paper that the Board be mainly concerned with those who have been 

imprisoned, but there are still powerful arguments for compensating persons 

who have not served such a sentence (see supra, pp. 44) and the jurisdiction 

of the Board could readily be expanded if the decision were made to 

compensate a wider range of claimants. 

The advantages (and disadvantages) of using an independent tribunal for 

the assessment of damages are not dissimilar to those which might have been 

cited in the creation of other similar entities in various contexts. Having 

made this statement, it is obvious that an extensive debate should be 

commenced on the rationale for the utilization of a tribunal here, although 

it is not proposed to explore these controversies now. Briefly, decisions 

on compensation ought not to be left with a legislative body. Such 

questions are too fact-specific and may be peculiarly subject to political 

sensitivities, which might strongly prejudice a claim. [Insert U.S. example] 

Having set broad principles in legislation, the job of interpretation in 

individual cases should be delegated. Flexibility should be maintained in 

the assessment of applications, which a tribunal may exhibit more readily 

than a superior court or legislature. 

have the prospect of being innovative 

A specialized tribunal would at least 

or even experimental in its decisions 
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on the entitlement of victims of miscarriage of justice. Finally, speed in 

handling claims should be the hallmark of any structure sc2t up to deal with 

this kind of problem. An experienced tribunal should be ale to perform its 

function quickly, especially if it is established as a ond efficient 

body. [Find one or two major articles on virtues/vices o pecia]ized 

tribunals and alter text or footnote appropriately] 

Some type of review should be available to both the elaimant and the 

state, although it should not be of a ministerial character. Rather, the 

legislation should provide for a mechanism for errors of fact and law to be 

re-examined, perhaps by another parallel panel of assessors or more 

obviously by an appellate branch of the tribunal. Judicial review for 

jurisdictional error, abuse of discretion or breach of natural justice 

should not be precluded. Experience in other realms might illuminate an 

appropriate hierarchy of decision makers. In these recommendations on 

reviewability, the Task Force Report mainly concurred, adding that the 

"final decision on compensation would be binding on the Crown who had 

initiated the prosecution.H143 The 1982 Justice Report did not go so far in 

its position as have Task Force and this paper. Justice would impose a 

higher level of finality: "its decisions will not be subject to ministerial 

review or appeal save to the High Court by way of judicial review." 

However, no compelling reasons are cited for this reticence and, except 

for a shared restriction on ministerial review, there are strong grounds for 

providing the expanded ambit of appeal posited herein, [Upgrade this section 

with discussion of general principles guiding finality and review issues], 

particularly as one ought to see the creation of a legislated right to 

compensation. 

As usual, in Canada there are delicate questions relating to division 
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of powers issues which must be kept in mind in any recommendation. Article 

50 of the Covenant144  and an overriding concern with the purpose of Article 

14(6) suggest that such matters ought not to obstruct a workable mechanism 

for compensating the wrongfully convicted. The Task Force Report suggests 

dovetailing legislation' 45  as a way of avoiding any impasse, a solution 

which has been employed successfully elsewhere146  where there is a shared 

legislative aim and arguable divided jurisdiction. There would appear to be 

ample reason to believe that such cooperation could infuse any discussion of 

the creation of a new tribunal. Given that the Guidelines were adopted by 

Federal and Provincial Ministers responsible for criminal justice, there 

would seem to be a sufficiently strong consensus already that joint 

legislative action is not an unreasonable expectation. 

(b) Quantum 

The Report and Guidelines provide a framework within which to consider 

issues pertaining to the quantum of compensation. Analysis will be 

presented concerning the limiting factors in the Guidelines and the other 

considerations relating to non-pecuniary and pecuniary losses. However, 

before commencing these chores and as a type on invocation, a few brief 

extracts from Thomas provide some sense of the spirit and purpose to which a 

compensation regime might aspire when dealing with determination of quantum. 

This Commission is privileged to have been given the task 
of righting wrongs done to Thomas, by exposing the 
injustice done to him by manufactured evidence. We cannot 
erase the wrong verdicts or allow the dismissed 
appeals."7  

His [Mr Thomas'] courage and that of a few very dedicated 
men and women who believed in the cause of justice has 
exposed the wrongs that were done. They can never be put 
right. 148 

Finally, previously quoted (at p. 4) but aptly reiterated at this 
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juncture is the keynote sentence for the Thomas Report: 

Common decency and the conscience of society at large 
demand that Mr. Thomas be generously compensated. 

These are statements of principle and policy which should be kept in 

relief as one surveys the Report and Guidelines. 

The Guidelines specify that assessments are to take into account 

"Blameworthy conduct or other acts on the part of the, applicant which 

contributed to the wrongful conviction."'49  and "Due diligence on the part 

of the claimant in pursuing his remedies."15° The first issue has already 

been discussed at pp. 36-38. if anything, some of the criticisms previously 

made could be reiterated but stated more forcefully in examining the 

Guidelines. It has been noted that they are progressive in the sense of 

removing the disentitlement specified in the Covenant if non-disclosure of 

the unknown fact is attributable to the accused. However the Guidelines 

tend to expand the range of conduct for which the claimant may be held 

responsible and his or her award thereby reduced by the reference to "other 

acts..." It is surely objectionable if wrongfully convicted persons are to 

be further penalized for what many people would say instead are serious 

systemic failures. Even if the wrongly convicted person had some 

responsibility for his or her plight, the extension to other acts beyond 

"blameworthy conduct" seems harsh. 

The second general reducing factor in the Guidelines requires that the 

claimant show due diligence "in pursuing his [sic] remedies." Although no 

explanation is given in the Guidelines for this clause, it is apparently 

derived from a discussion in the Task Force Report. A statutory limitation 

period for filing claims was counterposed to a due diligence test as a 

prerequisite to the granting of an award. The former device was seen as 

being "imposed for reliability purposes or simply to prevent stale 
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claims, "151  while the latter was posited as providing greater flexibility 

while still protecting "the Crown against stale claims which might be 

difficult to rebut due to the passage of time."52  It is laudable indeed 

that the Report and Guidelines reject the limitation period. In the Report 

itself one finds adequate refutation of this technique of controlling the 

pool of claimants, when it is said that retroactive applications should be 

permitted: 

Fairness would suggest that anyone who was wrongfully 
convicted should be able to obtain redress, regardless of 
when convicted. 153 

What is puzzling is why this same liberal spirit did not continue to be 

in the foreground when the authors of the Report determined to insert the 

due diligence requirement. It is said to be less restrictive but it is no 

more appropriate when dealing with wrongful convictions. Obviously one 

cannot say what "due diligence" demands from the Report itself. Experience 

with a similar requirement in other areas does not make one any more 

convinced of the applicability of the factor. [Expand] One should not 

forget the plight of the wrongfully convicted person. Being incarcerated or 

recently released does not enhance one's credibility or facilitate access to 

legal services to assist in gathering evidence or pursuing a remedy. 

Indeed, imprisonment itself, may well break one's spirit, excising clumsily 

both insight and determination. Even if the wrongfully convicted person 

were able to overcome all of these barriers keeping in mind the preceding 

discussion of the paucity of existing legal responses. What remedy would 

the mythical cool, rational, determined and financially able person pursue 

anyway? Surely the social context of the victim of a miscarriage of justice 

militates against the imposition of the due diligence requirement. The 

Crown does not need protection, as the Report urges. Paraphrasing the 
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Report, fairness suggests that anyone who was wrongfully convicted should be 

able to obtain redress, regardless of it being able to be argued that he or 

she lot a potential remedy go unpursued or looked for a remedy in a dilatory. 

fashion. 

Non-pecuniary  losses 

Conventional portrayals of this category of damages usually include a 

list of headings and, in this, the Report and Guidelines are no exception, 

with the latter itemizing: 

loss of liberty and the physical and mental harshness and 
indignities of incarceration; 

lass of reputation which would take into account a 
consideration of any previous criminal record; 

loss or interruption of family or other personal 
relationships. 

Other than for its brevity, this list is not seriously objectionable, 

although it does seem somewhat gratuitous to insert in (b) that the 

assessment would take into account any previous criminal record. A more 

thorough and tailored set of headings, based upon Thomas and other sources, 

might include: 

(1) loss of liberty, which may be particularized in some of the 
following heads; indeed some overlap is inevitable; 

loss of reputation; 

humiliation and disgrace; 

pain and suffering; 

loss of enjoyment of life; 

loss of potential normal experiences, such as starting a 
family; 

other foregone developmental experiences, such as education or 
social learning in the normal workplace; 
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loss of civil rights such as voting; 

loss of social intercourse with friends, neighbours and 
family; 

physical assaults while in prison by fellow inmates and staff: 

subjection to prison discipline, including extraordinary 
punishments imposed legally (the wrongfully convicted person 
might, understandably, find it harder to accept the prison 
environment), prison visitation and diet; 

accepting and adjusting to prison life, knowing that it was 
all unjustly imposed; 

adverse effects on future advancement, employment, marriage, 
social status, physical and mental health and social relations 
generally; 

any reasonable third party claims, principally by family, 
could be paid in trust or directly; for example, the other 
side of (ix) above is that the family has lost the association 
of the inmate. 

Surely few people need to be told that imprisonment in general has very 

serious and quite detrimental effects on the inmate, socially and 

psychologically. For the wrongfully convicted person, these harmful effects 

are heightened, as it is never possible for the sane innocent person to 

accept not only the inevitability but the justice of that which is imposed 

upon him. The above list is intended to add some specificity to the mainly 

non-pecuniary category which it reflects. For the person who has been 

subjected to a lengthy term of imprisonment, we approach the worst case 

scenario. The notion of permanent social disability due to a state wrong 

begins to crystallize. The point is that prison, for many, teaches a very 

maladjusted way of being for life outside the institution. The longer this 

distorting experience goes on, the less likely a person can ever be whole 

again. Especially for the individual imprisoned as a youth, the chances of 

eventual happy integration into the normal community (which by the way sent 

the accused to jail unfairly in the first place) must be very slim. 
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Therefore, beyond the factors noted in this section, special levels of 

compensation need to be considered for this chronic social handicap. The 

Thomas Royal Commission explicitly recognized and relied upon this theme in.  

examining compensation for that victim of miscarriage of justice who spent 

approximately nine years in custody. 

Quite apart from the various indignities and loss of 
civil rights associated with his deprivation of liberty, 
we consider he will for the rest of his life suffer some 
residua] social disabilities attributable to the events 
of the last 10 years.154  

In light of the foregoing, it is puzzling that the Guidelines settle 

upon a ceiling of $100,000 as compensation for non-pecuniary losses, 

qualified only by the statement that the damages "should not exceed 

100,000." [Emphasis added.] The Task Force Report had discussed the 

possibility of a ceiling, referring to the Andrews v. Grand and Toy Alberta 

Ltd.155  case, a 1978 Supreme Court of Canada decision which held that 

$100,000 "[s]ave in exceptional circumstances,.. .should be regarded as an 

upper limit of non-pecuniary loss in cases of this nature". Surely Andrews  

should not apply. As was noted in the same paragraph as in the foregoing 

quotation, it was a case which concerned a young adult quadriplegic. It 

arose our of a dispute between private parties, for personal injury in a 

traffic accident. Andrews is not an example of the state discharging a 

moral and legal duty to one of its victims. Even if the case were relevant, 

it would tend to assist the argument that there should be no upper limit on 

non-pecuniary losses for wrongful conviction and imprisonment, 

There is no medium of exchange for happiness, There is 
no market for expectation of life. The monetary 
evaluation of non-pecuniary losses is a philosophical 
and policy exercise more than a legal or logical one. 
[endnote A] 

Later in the decision, [endnote B] some reference is made to the social 
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burden of large awards, but these comments should not be seen as a 

moderating influence in the context of wrongful conviction where presumably 

the instances requiring very substantial sums will be few in number. Beyond 

the inapplicability of Andrews, the Report itself provides reasons for such 

a limit not being imposed: 

the wrongful conviction and imprisonment of an innocent person 
is such a serious error that the state, according to some views, 
should fully compensate the injured party; 

the number of potential claims would appear to be small so that 
there is no justifiable fear of a drain on the public purse; 

the fact of imposing a ceiling on the amount of the award would 
appear to be contrary to the general philosophy of wanting to 
provide redress for an injured party; 

the state very rarely imposes a limit on the awards available 
resulting from damage to property. Limiting compensation in the 
case of unjust convictions could appear as if the state valued 
property right to a greater extent than the freedom of its 
citizens. 156 

One should not expect that the ceiling mentioned in the Guidelines will 

be taken as a genuine upper limit by either a government or board seriously 

concerned with making an equitable award in an appropriate case. 

(ii) Pecuniary losses 

There will be considerable variability here, reflecting in part the 

person's skills and employability at the time of incarceration. One should 

be cautious in this regard, however, in assessing compensation, for it may 

be that the wrongfully convicted person's pre-existing marginality 

contributed to his or her being found guilty and kept in prison. If full 

compensation is one of the guiding principles, then each claimant should be 

given the benefit of the doubt on what his or her life would have held out 

but for the mistaken conviction. 

Some headings might include: 
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loss of livelihood; 

loss of employment related benefits, such as pension 
contributions by employer; 

loss of future earning ability; 

loss of property due to incarceration or foregone capital 
appreciation; 

The Guidelines indicate acceptance of the above headings and separately 

provide for reasonable legal costs incurred by the applicant in obtaining a 

pardon or acquittal being included in the award.157  It would presumably be 

a reasonable extension to add expenses with respect to the original trial 

and appeal and the compensation application itself. All of these provisions 

are based on the belief that the wrongfully convicted person ought not to 

have to pay to defend himself or herself when he or she was and remains a 

victim. One might also add that any payment for legal costs ought to be 

enough to ensure that lawyers are not positively discouraged from taking an 

interest in such time-consuming and challenging cases. 

The Guidelines do not contemplate claims for even pecuniary losses by 

third parties to the wrongful conviction. Some discussion has already been 

presented on this point (at pp. 24-26) and it might only be added here that 

a potential compromise between inclusion and exclusion of coverage for 

persons other than the accused could be to provide for pecuniary losses 

only. As with any compromise, this is not ideal if one's aim is to provide 

full compensation for a miscarriage of justice, but this solution would at 

least be more generous than the Guidelines. 
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Supra, note , at p. 22. 

Supra, note , at p. 1, Part A, "Rationale". 

The Report, at p. 22, refers to the element of miscarriage 
of justice as being "considerably more complex" and "the 
source of considerable concern and discussion". 

[Citation]. 

Ibid. 

See Fanjoy v. The Queen (1985), 21 C.C.C. (3d) 312, 48 C.R. 
(3d) 113 (S.C.C.) [check] 

The leading authority, Colpitts v. The Queen, [1966] 1 
C.C.C. 146 (S.C.C.) seems to require the appellate court to 
say that the verdict would necessarily have been the same, 
if the charge had been correct, [check] before the curative 
provision can be invoked, which the author maintains only 
presents more questions than direction. 

"... the apparent degree of inconsistency [in the 
application of the proviso] is a cause for concern. It 
invites, if not cynicism, then at least every parody of a 
kind indicated in the following question put to a Court of 
Appeal judge at a lawyer's workshop: "What is the greatest 
miscarriage of justice in an appeal that your Lordship has 
ever dismissed under the 'no substantial miscarriage of 
justice' proviso?" See Ronald R. Price and Paula W. Mallea, 
"Not by Words Alone: Criminal Appeals and the No 
Substantial Miscarriage of Justice Rule", in Del Bueno, ed., 
Criminal Procedure in Canada, (Butterworths: Toronto, 
1982), pp. 453-497, at p. 494. 

Ibid. 

Supra, note 107. 
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September 24, 1987 

BY HAND 

Professor H.A. Kaisc: 
Associate Professor of Law 
Dalhousie Law School 
Halifax, Nova Scotia 
B3H 4H9 

Dear Professor Kaiser: 

I acknowledge receipt of your letter of September 17, 1987 
addressed to W. Wylie Spicer, Associate Counsel to the 
Commission. 

Since your letter was written, we have discussed the matters 
raised therein and I look forward to pursuing the subject further 
during the course of our meeting today. 

Thank you for your interest in the work of the Commission. I 
remain, 

Yours truly, 

Joh . Briggs 
Director of Research 

JESB:jrc 

cc: W. Wylie Spicer 



'SU 2 4 1987 

DALHOUSIE LAW SCHOOL HALIFAX CANADA B3H 4H9 

September 17, 1987 

Mr. W. Wylie Spicer 
Associate Counsel 
Royal Commission on the Wrongful 

Conviction of Donald Marshall, Jr. 
1505 Barrington Street, Suite 1026 
Maritime Centre 
Halifax, Nova Scotia 
B3J 3K5 

Dear Wylie: 

I spoke to you several weeks ago concerning my ongoing research on the 
issue of compensation for wrongful conviction and imprisonment. At that 
time, I explained that I had been working in the area off and on for a 
couple of years and had recently agreed to share the results of my 
unfolding research with counsel for Mr. Marshall. After some reflection 
and discussion with me, Marlys Edwardh has suggested that I also make 
my paper available to the Commission, as it is clear that it will be 
taking an interest in such matters. I am pleased to be able to assist 
the Commission, should you think there might be any benefits accruing 
from consulting me. 

I would attach two conditions only. First, as I have always insisted 
with Mr. Marshall's lawyers, I am writing independently and accept no 
direction from any party to the proceedings. 

Second, I am not writing with the idea of accepting any professional 
fees from the Commission directly or indirectly. Other than any neces-
sary expenses, which might be incurred, I do not want anything from 
the Marshall case. 

At present, I am writing an article which will be submitted for publica-
tion. It may be of relevance to the Commission. It examines the nature 
of the problem of wrongful conviction from a compensatory perspective, 
reviews existing remedies and suggests a framework for dealing with such 
cases. It does not specifically address these issues in the context of 
the Marshall case -- I do not have the necessary facts and I am intending 
in the first instance to write on the topic at a more general level, 
covering mainly philosophy, policy and procedure. 

Regardless of any position you may take on my becoming more directly 
involved with the case, I shall forward a copy of the article upon com-
pletion and you can make use of it or not, as you wish. 



Mr. W. Wylie Spicer 
September 17, 1987 
Page 2 

I know you are busy with the hearings, so I am not surprised that I 
have not heard from you. At least now, you have this letter to jog 
your memory and I assume that you shall be in touch. 

Best wishes. 

Yours sincerely, 

H. Archibald Kaiser 
Associate Professor of Law 

c.c. - Mr. Clayton Ruby 
Ms. Marlys Edwardh 
Ms. Anne Derrick 


