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F. Punitive Damages 

Defendants found liable for intentional torts may be ordered to pay 
punitive or exemplary damages in addition to the special and general 
damages payable in ordinary tort cases.'m Such damages, which have 
also been described as "vindictive", "penal". "aggravated" and 
"retributory", are awarded in cases of high-handed, malicious, or con-
temptuous conduct, in order to punish the defendant for the wrong and 
to make an example of him in order to deter others from committing 
such torts.'" They are not normally available for mere negligence.' 78  Mr. 
Justice Schroeder has explained the scope of the punitive damage princi-
ple in these words: 

"Generally, ... such damages may be awarded in actions of tort 
such as assault, trespass, negligence, nuisance, libel, slander, seduc-
tion, malicious prosecution and false imprisonment. If, in addition 
to committing the wrongful act, the defendant's conduct is 'high-
handed, malicious, conduct showing a contempt of the plaintiff's 
rights, or disregarding every principle which actuates the conduct of 
a gentleman' (to quote a few examples taken from the authorities) 
his conduct is an element to be considered as a circumstance of ag-
gravation which may, depending upon its extent or degree, justify 
an award to the injured plaintiff in addition to the actual pecuniary 
loss which he has sustained. I do not think that it can be stated with 
any precision what may be classed as aggravating circumstances 
but malice, wantonness, insult and persistent repetition have al-
ways been regarded as elements which might be taken into 
account."179  

His Lordship concluded by categorizing the defendant's conduct as 
"outrageous and scandalous", calling for "an expression of the Court's 
strong aversion" to his "evil" motive and "callous disregard" of the 
plaintiff's rights. 

Punitive damages have been awarded in most types of intentional 
torts such as battery,'') assault and unlawful arrest,'8' trespass to land,182  

176  See Fridman, "Punitive Damages in Tort" (1970), 48 Can. Bar Rev. 373; Atrens, 
"Intentional Interference with the Person" in Studies in Canadian Tort Law (1968); 
Morris, "Punitive Damages in Tort Cases" (1931), 44 Harv. L. Rev. 1173. 

177  See McRuer C.J.H.C., at trial in Denison v. Fawcett, [1957] OWN. 393, aff.d., [1958] 
O.R. 312 (C.A.), a deceit and conspiracy case; another rationale given was the difficulty 
of fixing actual compensation in defamation cases, for example. 

174  Kaytor v. Lion's Driving Range Ltd., (1962), 35 D.L.R. (2d) 426 (B.C.). 
174  Denison v. Fawcett, op.cit. supra, O.R. at p.312. 
"") Karpow v. Shave, [1975] 2 W.W.R. 159 (Alta.), (per D. C. McDonald J.), spectator 

attacking hockey player. 
141  Basil v. Spratt (1918), 44 O.L.R. 155 (C.A.); Eagle Motors (1958) Ltd., v. Mahaoff (1970), 

17 D.L.R. (3d) 222, (B.C.C.A.), false imprisonment. 
142  Pollard v. Gibson (1924), 55 O.L.R. 424 (C.A.); Pafford v. Cavotti (1928), 6:3 O.L.R. 171 

(C.A.); Patterson v. De Smit, [1949] OWN. 338 (C.A.); Carr-Harris v. Schacter and 
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trespass to goods,'" trespass to a ship,184  defamation,185  conversion,"' 
and fraud.187  

No punitive damages will be permitted, however, where the defendant 
has already been punished in the criminal courts for the same conduct.''''' 
In Loomis v. Rohan, a plaintiff was shot four times by the defendant 
and rendered a paraplegic, but no punitive damages were allowed 
because the defendant had been sent to prison for his conduct.' 89  Simi-
larly, where a five-year-old child was brutally raped, no punitive dam-
ages were permitted because the defendant had already been jailed for 
the offence.'9° Another factor which precludes the award of punitive 
damages is provocation by the plaintiff.19 ' Such cases clearly demon-
strate that there is a punitive element in awarding extra exemplary 
damages in these tort cases which supplements the criminal law, but 
that where the criminal process has been utilized, tort law withdraws, 
except to the extent of ordinary compensation. 

In England, the availability of punitive damages has been severely 
limited. In Rookes v. Barnard,' 92  the House of Lords expressed the view 
that tort law ought to be primarily aimed at compensation and not at 
punishment. It restricted awards of exemplary damages to two situa-
tions (in addition to express statutory authorization, of course): ( 1) 
where there was oppressive, arbitrary or unconstitutional action by serv-
ants of governments; (2) where the defendant's conduct was calculated 
by him to make a profit which may exceed the compensation payable to 
the plaintiff. "Aggravated" damages, as distinct from "exemplary" dam-
ages, were said to remain available, although the distinction between 
them was not fully explained. 

Rookes v. Barnard was not received with enthusiasm. The courts in 
Canada, Australia, and New Zealand refused to follow it, but the 
English courts submitted, that is at least, until Broome v. Cassell & Co. 
Ltd.'" In that case, although the facts were actually within the second 
exception of Rookes v. Barnard, Lord Denning sought to overthrow that 
decision and urged that it no longer be followed. When the case was 
appealed, the House of Lords affirmed the result on the basis of the sec- 

Seaton, [1956] O.R. 944; Starkman u. Delhi Court Ltd., [1961] O.R. 467 (C.A.); Cash & 
Carry Cleaners v. Delmas (1973), 44 D.L.R. (3d) 315 (N.B.); Townsview Properties Ltd., 
v. Sun Construction Equipment Co. Ltd.. (1974), 7 O.R. (2d) 666 (C.A.). 

18" Owen and Smith (Trading as Nuagin Car Service) v. Reo Motors (Britain) Ltd., [1934] 
All E.R. 734 (C.A.). 

1" Fleming v. Spracklin (1921), 50 O.L.R. 289 (C.A.); Mackay v. Canada Steamship Lines 
Ltd., (1926), 29 O.W.N. 334. 

'85  Ross v. Lamport, [1957] O.R. 402 (C.A.); Gillett v. Nissen Volkswagen Ltd., (1975), 58 
D.L.R. (3d) 104 (Alta.). 

186  Grenn v. Brampton Poultry Co. (1959), 18 D.L.R. (2d) 9 (Ont. C.A.). 
1871  McKenzie v. Bank of Montreal (1975), 7 O.R. (2d) 521. 
' Amos v. Vawter (1969), 6 D.L.R. (3d) 234 (B.C.); Natonson v. Lexier, [1939] 3 W.W.R. 

289 (Sask.). 
186  Loomis v. Rohan (1974), 46 D.L.R. (3d) 423 (B.C.). 
190  Radovskis v. Tomm (1957), 9 D.L.R. (2d) 751 (Man.). 
191  Check v. Andrews Hotel Co. Ltd., (1974), 56 D.L.R. (3d) 364 (Man.C.A.), (Matas J.A.). 
192  [1964] A.C. 1129. 
1911 [1971] 2 All E.R. 187. 



Punitive Damages 51 

ond exemption, but used the occasion to reaffirm Rookes v. Barnard and 
to criticize the Court of Appeal "with studied moderation" for its course 
of conduct in defying them.'94  

In the main, Canadian courts have refused to follow Rookes v. Barnard, and have clung to the earlier Canadian authorities.' 95  One 
recent example of the current attitude of Canadian judges is S. v. Mundy,' 96  where the defendant indecently assaulted and beat the plain-
tiff severely. No criminal charges were laid, but the plaintiff sued for 
assault. Cudney,Co.Ct.j. awarded $1,500 exemplary damages. His Hon-
our indicated that our courts had not differentiated between 
"aggravated" and "exemplary" damages, the words being used inter-
changeably. He suggested that "exemplary" or "punitive" damages may 
be awarded where there is a "wanton or intentional act" and when it "is 
necessary to teach the wrongdoer that tort does not pay." These dam-
ages are "preventive or deterrent in character and are over and above 
compensation". His Honour felt that the defendant's conduct was 
"outrageous", and "deserving of punishment to deter him and others 
from attempting the same thing in future."197  There is, however, some 
Canadian authority, following Rookes v. Barnard, to the effect that 
exemplary damages, but not punitive damages, could be awarded for a 
shooting.I98  

194  See Cassell & Co. Ltd. v. Broome, [1972] A.C. 1027; for a fine article on this topic, see 
Catzman, "Exemplary Damages: The Decline, Fall and Resurrection of Rookes v. Barnard", in Special Lectures of the Law Society of Upper Canada on New Develop-
ments in the Law of Torts (1973). 

'95  See McElroy v. Cowper-Smith, [1967] S.C.R. 425; Paragon Properties Ltd. v. Magna 
Envestments (1972), 24 D.L.R. (3d) 156 (Alta.C.A.); Weiss Forwarding v. Omnus (1975), 
5 N.R. 511. 

196  [1970] 1 O.R. 764. 
' 97  Ibid., at p.771. See also dictum in Turnbull v. Calgary Power Ltd., (1974), 51 D.L.R. (3d) 562 (Alta.C.A.). 
I" Banks v. Campbell (1974), 45 D.L.R. (3d) 603 ( N.S.) (per Cowan C.J.T.D.N.S.). 
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INTRODUCTION 

1 One of the conditions of an ordered democratic society 
is that every citizen should submit himself to the laws of the 
land in which he lives and to the jurisdiction of those who are 
authorized to administer and enforce them. Thus, in England 
and Wales, if he is suspected of having committed a criminal 
offence, he may be arrested and detained in a police station, 
charged, brought in front of a magistrate and, if the offence 
is serious, tried in the Crown Court. If he is found guilty and 
has exhausted any right of appeal he may exercise then he 
has to accept the penalty and the consequences which flow 
from it be they imprisonment, or fine, or loss of reputation, 
property and livelihood. 

2 All those who participate in the administration of criminal 
law at various levels, including juries, are acting on behalf 
of society as a whole. As they are human, it is inevitable 
that mistakes will be made. There are inherent dangers of 
error and injustice in the accusatorial system of trial and the 
problem which this committee has been asked to consider is 
the extent to which the state should accept responsibility 
for the consequences of such errors and injustices. 

3 This country has been slow to provide a remedy in 
damages in the field of administrative law, but if there is an 
area in which an effective remedy should be provided it is 
where the operation of the criminal law has resulted in un-
justified loss of liberty. 

4 This void in our provision of remedies appears even more 
remarkable when we consider that the injury suffered through 
errors in the administration of the criminal law can be far 
more serious than one suffered by maladministration on the 
part of a civil authority since it may include: — 

loss of liberty and the harshness and indignities of 
prison life; 
loss of livelihood and property; 
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break-up of the family and loss of children; 
loss of reputation. 

Any period of imprisonment, however short, can bring about 
all these consequences. 

5 It has further to be noted with regret that, so far as we 
have been able to ascertain, the United Kingdom is the only 
member country of the Council of Europe with no statutory 
scheme for compensating those who unjustly suffer loss 
through the malfunctioning of the criminal law. This is 
despite the fact that Article (6) of the U N International 
Covenant on Civil and Political Rights, which entered into 
force on 23 March 1976 and was ratified by the United 
Kingdom on 27 May 1976, establishes the following right: — 

When a person has by a final decision been convicted of 
a criminal offence and when subsequently his conviction 
has been reversed or he has been pardoned on the ground 
that a new or newly discovered fact shows conclusively 
that there has been a miscarriage of justice, the person 
who has suffered punishment as a result of such conviction 
shall be compensated according to law, unless it is proved 
that the non-disclosure of the unknown fact in time is 
wholly or partly attributable to him. 

Furthermore, the United Kingdom was the last member 
country of the Council of Europe to adopt a scheme for 
rehabilitation of offenders, after a campaign led by JUSTICE, 
and is still the only such country which has no statutory 
provision for the independent investigation and remedying 
of prisoners' grievances. 

6. The original terms of reference given to our committee 
were 'compensation for wrongful imprisonment arising out of 
a miscarriage of justice', but it soon became apparent that 
these were too restrictive, and that there are other situations 
in which a citizen can suffer serious injustice at the hands of 
the criminal law with very little prospect of obtaining com-
pensation. The reason for this is that there is no statutory 
right to compensation. The only available source is an ex 
gratia payment by the Home Office in cases where: — 

(a) a free pardon has been granted under the Royal 
prerogative, 
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(b) the Court of Appeal has quashed a conviction on a 
reference from the Home Office; 

and in a few other exceptional circumstances. 

7 This inadequate provision does not cover cases in which;— 
a conviction carrying a sentence of imprisonment is 
quashed on appeal from a Crown Court or a magis-
trates' court; 
a person is committed in custody for trial and the 
jury finds him not guilty, or he is discharged by the 
judge, or the prosecution offers no evidence; 
a person is detained or remanded in custody and 
is discharged or acquitted when he appears in the 
magistrates' court; 
a person is detained for questioning and released 
without being charged. 

Although an aggrieved person can bring civil action for 
wrongful arrest or malicious prosecution such actions are 
fraught with technical difficulties and are rare in practice. 

8 A statutory scheme to cover all these situations might 
not be regarded as practicable. We have, therefore, not 
attempted to formulate recommendations in respect of (c) 
and (d) above, taking the view that these could be the subject 
of study by another committee. 

9 In a special section of our report we have summarized 
the statutory provisions for compensation in other countries. 
In drawing attention to them we think it fair to point out 
that their problems are simpler than ours, particularly if 
factual innocence or unjustified prosecution is to be taken as 
the criterion for awarding compensation. Inquisitorial systems 
with independent public prosecutors mean that fewer unjusti-
fied charges are brought and the facts of a case are more 
fully explored than in our accusatorial system where there is 
no independent scrutiny and appraisal of evidence before a 
case comes to trial. Furthermore, an acquittal at trial or the 
quashing of a conviction on appeal does not necessarily 
betoken innocence, or indicate the extent to which a person 
may have contributed to his misfortune. 

3 



CHAPTER 1 

EXISTING PROVISIONS 

10 As we have indicated in the introduction to this report, 
there is no statutory provision for the payment of compen-
sation even in the clearest cases of wrongful imprisonment 
and even if they have been brought about by negligence 
or malpractice on the part of the prosecution. The Home 
Office does, however, make ex gratia payments without 
question in those cases where the Home Secretary has granted 
a free pardon under the Royal prerogative or the Court of 
Appeal has quashed a conviction following a reference by the 
Home Secretary. 

11 The justification for this would appear to be that in 
such cases factual innocence is presumed to have been 
established. The Home Secretary is in a difficult position 
constitutionally, since questions of guilt or innocence are 
supposed to be decided by the Courts and not by the execu-
tive. The Home Secretary therefore will not grant a free 
pardon unless the petitioner can produce unassailable proof 
of innocence which overcomes all the evidence on which 
he was convicted including, perhaps, a disputed admission. 
A plea of guilty, even if made under improper pressure, can 
provide an insuperable barrier to a pardon although in such 
cases the Court of Appeal can treat the plea of guilty as 
a nullity and order a retrial. If the Home Secretary is in 
doubt about the probative value of new evidence he will 
refer it to the Court of Appeal to resolve any doubt. He is 
more likely to adopt this course when an appeal has already 
been dismissed. The Home Secretary does not want to 
appear to overrule the Court of Appeal -- as would have been 
the impression created in the Luton murder case had he 
granted Cooper and McMahon a free pardon after three 
unsuccessful references to the Court of Appeal. 
12 C.H. Rolph's book, The Queen's Pardon, cites a number 
of the better known cases. The most famous of these is that 
of Adolf Beck who, in 1905, was a victim of mistaken 
identity. Beck served seven years in prison before, after 
sixteen unsuccessful attempts to get his case re-opened, the 
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identity of the real criminal was discovered. Beck was awarded 
an ex gratia payment of £4,000. 

13 Other cases cited by C.H. Rolph include: — 
In 1928, Oscar Slater, who had been imprisoned 
for eighteen and a half years for a murder he did 
not commit, was awarded £6,000 'compassionate 
allowance'. 
In 1955, Emery, Thompson and Powers, who had 
been wrongly imprisoned for two years for assaulting 
a police officer, were awarded sums between £300 
and £400. 
In 1965, the three Cross brothers, who had spent 
eight months in prison for robbery, were awarded 
sums between £800 and £1,000. They had been 
identified by a woman who said that she recognised 
them in a dimly lit street from a second floor 
window. A watch they were alleged to have stolen 
was later found in the possession of another gang. 
In 1974, Laszlo Virag, who had been wrongly identi-
fied and imprisoned for five years, was awarded 
£17,500. 
In 1977, Patrick Meehan was pardoned by the 
Secretary of State for Scotland after serving six 
years for a murder committed by another man, 
whose confession was disclosed only after his 
death. Meehan, whose case was the subject of a 
book by Ludovic Kennedy, was awarded only 
£7,500, presumably because of his 'way of life'. 

14 We would also mention four recent cases in which 
JUSTICE was actively involved in securing the quashing of 
the convictions:— 

(a) In 1974, Luke Dougherty was found guilty of 
stealing some curtains from the British Home 
Stores in Sunderland, having been identified in 
highly unsatisfactory circumstances by two shop 
assistants. At the time of the theft he was on a 
coach outing to Whitley Bay with 24 other persons, 
but only two of these witnesses were called at his 
trial. The Court of Appeal condoned some serious 
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irregularities in the identification procedures and, 
with the consent of Dougherty's counsel, said it 
could not take notice of twelve witness statements 
which JUSTICE had sent to the Registrar. Fifteen 
affidavits were later prepared and sent to the Home 
Secretary who, after a police investigation, referred 
the case back to the Court of Appeal. The con-
viction was duly quashed and Dougherty, who had 
served eight months before being released on bail, 
was awarded £2,000. 

In 1977, Tom Naughton served three years of a ten 
year sentence for armed robbery. His alibi that he 
had been arranging to buy a car at a garage many 
miles away was disbelieved. A mechanic, who had 
left the garage shortly afterwards, was eventually 
traced and recognised Naughton and his friend 
who had called at the garage with him. The Court 
of Appeal quashed the conviction on a reference 
by the Home Secretary and Naughton was awarded 
£.10,000. 

Donald Benjamin was convicted in 1976 of raping a 
young woman whom he found baby-sitting in the 
flat of his girl friend, and sentenced to 12 years im-
prisonment. His defence was that she had willingly 
consented and that she had accused him of rape 
only because she was frightened of what her boy 
friend, who had convictions for violence, might do 
to her. She had confessed this to two friends who 
were sisters and who offered to give evidence. The 
younger sister, however, was threatened by the boy 
friend and refused to say anything when she went 
into the witness box. JUSTICE obtained statements 
from her and her mother. The Home Office ordered 
a police investigation which resulted in the case 
being referred to the Court of Appeal, which ordered 
a re-trial at which Benjamin was acquitted. He was 
awarded £9,000 compensation. 

Albert Taylor was released in 1979 after serving 
5 years of a life sentence for the murder of his 
fiancée's younger sister. A police investigation 
brought to light some further important medical 
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evidence and a strengthening of Taylor's alibi. 
This had partly depended on his assertion that about 
the time of the murder he had been at Peterborough 
Station and had heard the station clock click on the 
half-hour. The prosecution had produced evidence 
to show that it did not click, but the Chief Superin-
tendent who conducted the investigation discovered 
that a fault in the mechanism had developed between 
the time of the murder and the trial. 

A recommendation by the Chief Superintendent 
that the new evidence warranted a review of the 
conviction came to light only as the result of an 
enquiry by Taylor's welfare officer. This enabled 
his solicitors and JUSTICE to co-operate in the 
drafting of a petition to the Home Secretary, who 
referred the case back to the Court of Appeal. 
Taylor's conviction was quashed and he was awarded 
£21,000. 

(e) More recently, John Preece, who had been convicted 
of murder on the subsequently discredited evidence 
of the Home Office forensic scientist, Dr Clift, has 
been awarded £70,000. 

15 It appears from the above that, when one of the two 
conditions stated in paragraph 6 above is satisfied, the 
decision to grant compensation is automatic. The amount 
to be paid used to be decided by the Official Referee but 
more recently has been decided by the Chairman of the 
Criminal Injuries Compensation Board. The procedure for 
determining the amount of compensation payable is set out 
in Appendix C. 

16 The 'exceptional circumstances', other than those des-
cribed above, in which the Home Secretary may agree to pay 
compensation have never been publicly disclosed and lie 
entirely within his discretion. We can only assume that they 
include convictions quashed on appeal in which it can be 
shown that the applicant has suffered wrongful imprison-
ment through some gross irregularity or malpractice on the 
part of the prosecution. We shall discuss in a later chapter 
the general problem of convictions quashed on appeal, but 
we should like to cite two cases in which JUSTICE has 
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been involved and which disclose a serious and inexplicable 
inconsistency of policy. 

17 In July, 1976, Roy Binns was found guilty of setting 
fire to a hospital Portakabin and sentenced to 19 months 
imprisonment. The evidence against him was a statement 
by a co-accused and an alleged admission which he hotly 
disputed. An unidentified finger-print had been found at 
the scene of the crime and this was not disclosed to the 
defence. Binns lodged a complaint and an investigation by a 
Chief Superintendent of Police resulted in a confession by 
the co-accused that he had given false evidence, the identi-
fication of the finger-print as that of a man called Alexandre 
and his subsequent confession to the crime. There could 
have been no clearer proof of Binns' innocence, and in 
December 1976 he was visited by the Chief Superintendent 
and told that he would be released in the New Year. 

The Chief Superintendent reported to the Chief Constable 
recommending a free pardon and, because the investigation 
was prompted by a complaint and involved Alexandre, the 
Chief Constable sent the papers to the Director of Public 
Prosecutions as well as to the Home Office, where 'an official 
at junior management level' (as the Parliamentary Commis-
sioner later established) accepted the advice of a legal assistant 
in the office of the Director of Public Prosecutions to take 
no action. Binns' solicitors were informed of this in May 
1977. Binns was released on parole shortly afterwards. His 
solicitors applied for leave to appeal out of time on the 
basis of the Chief Superintendent's findings and the Court 
of Appeal quashed the conviction with the full agreement 
of the prosecution. His solicitors applied for compensation 
and were informed, in a brief letter, that the law made no 
provision for payment of compensation to persons whose 
convictions were quashed on appeal and that Binns' case 
did not justify an ex gratia payment. 

Strong representations were later made to the Minister of 
State by Binns' M P with the backing of JUSTICE and, 
somewhat exceptionally, by the prosecuting solicitor in the 
case, but to no avail. The Minister would not even agree to 
consider paying compensation for the period between the 
Chief Superintendent's recommendation reaching the Home 
Office and Binns' release. 
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I 8 The case of James Stevens followed the same pattern 
but was treated in a very different way. Stevens was convic-
ted of robbery with violence in March 1976 and sentenced to 
5 years imprisonment. He had been taken in for questioning 
and then released on bail. Two weeks later he was arrested 
and charged on the strength of an oral admission and un-
signed written statement he was alleged to have made before 
his release on bail. Three men had taken part in the robbery 
and the two victims both said that two of the robbers had 
called the third man (allegedly Stevens) by a name which he 
never used. The victims were at no time asked to identify 
him. 

Stevens likewise complained to the police about the alleged 
admission, and the investigation resulted in a Chief Superin-
tendent reporting to the Home Office, via the Chief Constable, 
his firm opinion that Stevens was innocent. Stevens was made 
aware of this. His solicitor applied for a free pardon or a 
reference to the Court of Appeal but, despite representations 
by his M P , the Home Office said it could not act on an 
opinion, even of a senior police officer. JUSTICE was con-
sulted and advised and assisted with an application for leave 
to appeal out of time. The prosecution was less helpful 
than it had been in the case of Binns. It refused to disclose 
the statements taken in the course of the investigation and 
opposed the appeal, but Stevens' solicitors obtained per-
mission to interview the two victims, who both stated cate-
gorically that he was not one of the robbers. In May 1977, 
the Court allowed the appeal, virtually without argument, on 
the main ground that, if Stevens' alleged admission to a 
robbery with violence had been genuine, he would not have 
been freed on police bail, and that the trial judge had failed 
to put this point to the jury. He had then served over three 
years of his sentence. 

The Home Office agreed to pay him compensation without 
argument, but the arbitrator reduced the amount asked 
for to £.8,500 on the ground that Stevens had been out of 
work at the time of his arrest. In the light of this case it is 
very difficult indeed to understand or justify the refusal of 
compensation in the case of Binns. 

19 A similar inconsistency was shown in the treatment of 
Tony Burke whose conviction for murder was quashed in 
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1980 in the course of an ordinary appeal. Burke was a part-
time club bouncer who was charged with murder after 
trying to prevent a guest from being beaten up. Witnesses 
who had not been called at the trial testified that he had 
been trying to break up the fight. He had spent 18 months in 
custody and was offered £7,000. 

20 As an alternative to granting a pardon or referring a case 
to the Court of Appeal the Home Secretary, through the 
Parole Board, may release a prisoner before he has served his 
full sentence because he accepts that there were serious 
doubts as to his guilt. This is an obscure area of his juris-
diction, because such releases are rarely publicized. The most 
recent known cases are those of George Davies, and of 
Michael McMahon and David Cooper, whose convictions for 
the murder of a Luton sub-postmaster had been upheld by 
the Court of Appeal on four occasions. There is no doubt 
that these releases were brought about by public pressure of 
various kinds and it is reasonable to infer that there are many 
other prisoners about whose guilt there are substantial 
doubts but who have had to serve their sentences because no 
voices were raised on their behalf. In the absence of public 
pressure Home Office officials appear to be reluctant to 
interfere with convictions and the Home Office will never 
admit that they might have been obtained by police mal- 
practice. 

21 To the best of our knowledge no compensation is payable 
or has been paid in cases of premature release and this can be 
a source of real injustice. In a case in which JUSTICE was 
involved in its early days, four Pakistanis were convicted 
of the murder of a fellow countryman in an inter-family 
affray. He was knocked to the ground and killed by a blow to 
the head from a man who took the next plane to India and 
was never charged. The four convicted men had all been 
taking part in or watching the fight but two of them, who 
spoke no English, maintained that they had taken no part 
in it, and strongly protested their innocence. At the request 
of the Governor of Wormwood Scrubs, the Secretary of 
JUSTICE, with the help of a Pakistani barrister who spoke 
Urdu, undertook a long investigation and it was eventually 
discovered that the evidence of a vital witness had been 
mistranslated. 
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22 There are two Urdu words which sound the same, but 
have different meanings. One is 'to stand by' and the other is 
'to strike'. Both at the magistrates' court and the trial the 
witness had said that when the victim was on the ground the 
two men were standing by, but at the trial this was inter-
preted as 'they struck him'. The Minister of State was pressed 
to recommend a free pardon. He refused to do so, but 
eventually agreed to sanction early releases. By this time the 
two men had been wrongfully imprisoned for seven years 
through no fault of their own, but they were not given a 
penny compensation. 

23 In October 1978, Tracy Hercules was convicted of 
malicious wounding occasioning grievous bodily harm and 
sentenced to life imprisonment. He maintained that the 
wounding, which had caused the victim permanent injury, 
had been inflicted by another coloured man who had run off 
and had not been traced. There were serious irregularities in 
the evidence of identification and JUSTICE organised an 
appeal. The Court upheld the conviction but reduced the 
sentence to seven years. Information as to the identity and 
possible whereabouts of the real culprit was later obtained 
through an enquiry agent and passed to the police. Some 
months later Hercules was suddenly released on parole after 
he had served less than half of his sentence. No explanation 
was given and there was no basis for claiming compensation. 

24 The clearest statement of the position taken by the Home 
Office in cases where the Home Secretary has not intervened 
is set out in a letter from the Minister of State dated 17 March 
1978:— 

The law makes no provision for.., payments to persons 
acquitted in the ordinary process of law, whether at 
trial or an appeal. If someone thinks he has grounds 
for compensation his legal remedy is to pursue the matter 
in the civil courts, by way of a claim for damages. In 
exceptional circumstances, however, the Home Secretary 
may authorise an ex gratia payment from public funds, 
but this will not normally be done unless the circum-
stances are compelling and there has been default by a 
public authority. 

25 Here again there is no guidance as to what circumstances 
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the Home Secretary would regard as compelling or what he 
would regard as a default by a public authority. The adjudi-
cation is made by a Home Office official. No reasons are 
given for a refusal. There is no case law to guide the appli-
cant's legal advisers. A claim for damages in civil courts is 
fraught with obstacles and difficulties without access to all 
the documents and records available to the Home Office. 

26 The general position we have described, which covers 
only Home Office cases, is unsatisfactory in every respect: — 

If the prisoner petitions the Home Secretary claim-
ing that he was wrongly convicted and a police 
investigation is ordered, it is a matter of chance 
or influence at what level the claim will be decided. 
In the case of Roy Binns, it was decided at junior 
management level that no action should be taken 
on the Chief Superintendent's recommendation. 
On the other hand, representations by an M P or by 
JUSTICE normally receive the personal attention 
of the Minister of State. 
Much depends on the zeal and objectivity of the 
investigating officer and the recommendation he 
makes. 
V nen the Home Office has been satisfied that there 
may have been a miscarriage of justice and that 
some action is called for, then further hazards 
await the petitioner in that either he may be granted 
a pardon, or his case may be referred to the Court 
of Appeal with no certainty that his conviction 
will be quashed, or he may be released before he has 
served his full sentence without compensation and, 
what is worse, without any indication of whether he 
is judged innocent or guilty. 

27 Although it is not strictly a concern of this Committee 
we think it relevant to point out that, in its report Home 
Office Reviews of Criminal Convictions, JUSTICE recom-
mended that petitions for free pardons based on new evidence 
should not be assessed by Home Office officials but by a 
member of a panel of experienced criminal lawyers with 
power to direct the investigation and make recommendations. 
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CHAPTER 2 

CONVICTIONS QUASHED ON APPEAL 

28 As we have already indicated, the problem of compen-
sation in cases other than those in which innocence has been 
established is a difficult one. The accusatorial system does 
not set out to establish innocence but to prove to the satis-
faction of a properly directed jury that the defendant has 
committed the crime of which he had been accused. The 
primary role of the Court of Appeal is to determine whether 
the jury was properly directed as to the law and fairly direct-
ed as to the facts. Appeals can be based and allowed on 
material irregularities or points of law or misdirections of 
fact, or on a mixture of these ingredients. 

29 The Court has a general power to quash a conviction on 
the grounds that in all circumstances the verdict of the jury 
was unsafe or unsatisfactory and a further power to quash a 
conviction after hearing new evidence and coming to the con-
clusion that, if the jury had heard it, it would have reached a 
different verdict. 

30. All this means that it is very difficult to deduce from a 
judgment of the Court of Appeal whether a successful 
appellant is factually guilty or innocent of the crime of which 
he was convicted, or who was to blame if he was wrongly 
convicted. Judges sitting in that Court are prone to mute 
their criticisms of their fellow judges. More important, they 
are reluctant to comment on police malpractice even if it is 
one of the reasons for allowing the appeal. 

31 It would therefore be unfair to base awards of compen-
sation solely on the published judgment of the Court of 
Appeal. The quashing of a conviction on a material irregu-
larity, or a misdirection in law too serious to justify invoking 
the proviso,would require the payment of compensation to a 
man who was clearly guilty. On the other hand the quashing 
of a conviction on a point of law could conceal the deliberate 
framing of an innocent man. 

32 Foreign jurisdictions which grant compensation to 
persons whose convictions are quashed on appeal operate the 
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inquisitorial system which is concerned to ensure that all the 
facts of an offence and the part played by the accused are all 
brought before the Court. In effect, these jurisdictions 
require proof of innocence before payment of compensation, 
a not uncommon formula being: 'provided no suspicion 
remains'. 

33 It would clearly be impracticable to ask the Court of 
Appeal to provide two judgments — one for public consump-
tion and one for a factual assessment of guilt or innocence 
and the extent to which the appellant was the author of his 
own misfortune. We therefore think that the latter task 
should be entrusted to a specially appointed tribunal. It 
should be open to any successful appellant to apply to the 
tribunal for compensation to be determined and assessed in 
accordance with the guidelines set out in paragraph 46 in this 
report. 

34 A difficulty we foresee is that in many successful appeals 
to the Court of Appeal the appellant is represented by 
counsel only. The trial solicitor, who probably knows most 
about the facts of the case and the totality of evidence 
available, may well have fallen out of the picture and it will 
be necessary for him, or another solicitor of the appellant's 
choice, to be given legal aid for the purpose of presenting a 
claim for compensation, and if necessary to pursue an appeal 
against the decision of the single member of the proposed 
tribunal. 
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CHAPTER 3 

ACQUITTALS AT TRIAL 

35 Although for practical reasons we make no general 
recommendations relating to acquittals at trial we neverthe-
less think it right to call public attention to the serious hard-
ships and injustices which can be suffered by innocent 
persons who are remanded in custody for varying periods 
of time and are subsequently acquitted when they come up 
for trial. 

36 Such acquittals can arise from a number of different 
causes including the following: — 

the prosecution may offer no evidence because new 
evidence pointing to the accused's innocence has 
come to light or the available evidence has been re- 
examined and considered too weak to justify a 
trial; 

the prosecution may decide not to proceed because 
one of its vital witnesses is no longer available; 
the trial judge may of his own volition, or on a 
submission by the defence, direct the jury to acquit 
on the grounds of insufficient evidence; 
the judge may stop the trial and direct the jury to 
acquit because one or more of the prosecution 
witnesses have been clearly shown to be giving 
false evidence; 
for a variety of reasons the jury may find the 
accused not guilty. 

37 Frequently in respect of (i) (iii) and (iv) above, the 
accused person has suffered wrongful imprisonment through 
some error, or default, or excess of zeal on the part of 
authority. Unless, therefore, he has brought suspicion on 
himself by his own conduct he should be entitled to a statu-
tory remedy; for during the period of his remand in custody 
he may well have lost his job, his home and his family. In 
theory he can bring a civil action for wrongful arrest and 
detention but this is a difficult and usually unrewarding 
exercise and the action will be vigorously contested by 
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authority. If, therefore, there is to be a statutory scheme for 
compensation, we would recommend bringing such cases 
within its scope, as is the case in West Germany, Sweden, 
Holland and other jurisdictions. This might bring about the 
exercise of greater care in the framing and pressing of charges. 

38 We would like to be able to recommend that acquittals 
by a jury should automatically be brought within the scope 
of any scheme, but because of the nature of our trial system 
we regard the obstacles as formidable. An acquittal by a jury 
does not necessarily betoken innocence or indicate that the 
prosecution should not have been brought. A jury may be 
prejudiced or influenced by considerations other than the 
evidence produced or not fully informed of all the facts of 
the case. 

39 Any tribunal would thus be presented with an enormous 
task if it had to assess compensation in the thousands of 
acquittals after remand in custody which occur every year. 
To overcome this difficulty we suggest that in meritorious 
cases the trial judge should be able to certify, on application 
by counsel, that a successful defendant should have a claim 
for compensation considered by the compensation tribunal, 
and that, if the judge declines or no application is made at 
the trial, the tribunal should be able to consider an appli-
cation supported by counsel's written opinion. 

40 We are fully aware that our proposals relating to con-
victions quashed on appeal and to acquittals at trial will 
entail a formal recognition of the potential difference be-
tween a verdict of not guilty and factual innocence, corres-
ponding to the Scottish verdicts of not guilty and not proven. 
At present anyone who is acquitted at a trial or has his 
conviction quashed by the Court of Appeal is entitled to 
claim for all purposes that his innocence has been established. 
Anyone who publicly suggests that he was lucky to escape 
conviction may lay himself open to an action for defamation. 
Our proposals may therefore cause concern on the grounds 
that they will undermine respect for the verdict of a jury. 

41 Our answer to this is threefold. First, trial judges already 
have the power to cast doubts on the justice of an acquittal by 
a refusal to award costs or an order to make a contribution 
to legal aid costs. Secondly, we propose that all applications 
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for compensation should be dealt with in private and the 
adjudications published anonymously unless the applicants 
desire otherwise. Thirdly, to be credible and acceptable any 
scheme of awarding compensation must be based on the 
factual realities of a situation rather than on legal fictions. 
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CHAPTER 4 

OUR PROPOSALS 

42 For reasons which will have become apparent, we reco-
mend that it should no longer rest with the Home Secretary 
to decide who is or who is not entitled to receive compen-
sation. To summarize them briefly:— 

the making of the decisions and the considerations 
which prompt them are shrouded in secrecy: 
the reports on which they are based are not made 
available to the claimant or his legal adviser; 
they may involve an assessment of the extent to 
which the prosecution or the police or the adminis-
tration of the court is responsible for the wrong 
conviction and it is neither right nor fair that this 
should be entrusted to the Minister who is so 
heavily involved in the administration of criminal 
justice and the conduct of the police. 

43 We also take the view that the question of eligibility for 
compensation should not be decided by the appellate courts 
as they are concerned with narrower issues than those which 
may be relevant to the issue of compensation. 

44 We therefore recommend that all claims for compensation 
should be made to and decided by an independent tribunal 
whose nature and powers we describe in succeeding para-
graphs. A claimant who has been granted a free pardon, or 
whose conviction has been quashed by the Court of Appeal 
on a reference by the Home Secretary, should have an 
automatic entitlement, as in effect he does at present. An 
ordinary appellant whose conviction is quashed by the Court 
of Appeal should have an unrestricted right to apply for 
compensation, and a person acquitted at trial a conditional 
right as suggested in paragraph 39 above. 

45 We further think that a convicted prisoner who has had 
part of his sentence remitted by the Home Secretary on the 
grounds of serious doubts about the rightness of his convic-
tion, or who, with the consent of the Home Secretary, is 
given early parole for the same reason, should be entitled 
to apply for compensation, and that the tribunal should have 
the power to call for all the papers in the case. It can be 
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fairly argued that, if the new evidence or the result of a 
police investigation is capable of raising doubts which induce 
the Home Secretary to use his executive powers, a jury in 
possession of the new material might not have convicted in 
the first place. 

IMPRISONMENT COMPENSATION BOARD 

46 We propose that the tribunal should be called the Im-
prisonment Compensation Board and function on lines 
similar to those of the Criminal Injuries Compensation 
Board. It should draw up and publish guidelines setting out 
the circumstances on which compensation may be withheld 
or reduced and the heads under which it may be claimed. 
The guidelines we suggest below are in the main those in use 
by the C I C B. They are not intended as a code, as it is 
clearly desirable that the Board should be flexible in its 
approach to individual cases:— 

(a) After the Board has accepted a claim as falling 
within its jurisdiction and being worthy of con-
sideration it may refuse or reduce compensation if 
it considers that: — 

a conviction has been quashed on grounds that 
the Board regard as being a mere technicality; 
it would be inappropriate in view of the im-
prisoned person's conduct in respect of the 
matters which led to the criminal proceedings; 
the applicant has failed to give reasonable 
assistance to the Board in its efforts to assess 
compensation. 

(b) In respect of paragraphs a (i) and a (ii) above the 
Board will normally only consider evidence which 
was advanced at the trial or at the hearing of the 
appeal, except that it may consider and take into 
account matters which have come to light in the 
course of a subsequent investigation. 

(c) Where the applicant's claim is accepted as coming 
within the provision of the scheme the Board will 
grant compensation for:-- 
(i) expense reasonably incurred in securing the 

quashing of the imprisoned person's conviction; 
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loss of earnings by the imprisoned person or 
any dependant person where such loss is a 
direct consequence of the imprisonment; 
any other expenses or loss which are reasonably 
incurred upon imprisonment either by the 
imprisoned person or any dependant person: 
pain suffering and loss of reputation suffered 
by the imprisoned person or by the imprisoned 
person's dependants. 

The Board will reduce any award by the amount of 
any other compensation or damages already received 
by the claimant. 
Compensation will not be paid if the assessment is 
less than £250. 
A person compensated by the Board will be re-
quired to undertake that any damages, settlement 
or compensation he may subsequently receive in 
respect of his wrongful imprisonment will be repaid 
to the Board up to the amount awarded by the 
Board. 

ADMINISTRATION 

47 (a) The Compensation Scheme will be administered by 
the Imprisonment Compensation Board, assisted by 
appropriate staff. Appointments to the Board will 
be made by the Lord Chancellor and in Scotland by 
the Lord President of the Court of Session. The 
Chairman and members of the Board, who will be 
legally qualified, will be appointed to serve for five 
years in the first instance, and their appointments 
will be renewable for such periods as the Secretary 
of State considers appropriate. 
The Board will be financially supported through a 
grant-in-aid out of which payments for compen-
sation awarded in accordance with the principles 
set out below will be made. Their net expenditure 
will fall on the votes of the Home Office and the 
Scottish Home and Health Department. 
The Board will be entirely responsible for deciding 
what compensation should be paid in individual 
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cases and its decisions will not be subject to minis-
terial review or appeal save to the High Court by 
way of judicial review. The general working of the 
scheme will, however, be kept under the review 
by the Government and the Board will submit 
annually to the Home Secretary and the Secretary 
of State for Scotland a full report on the operation 
of the Scheme together with its accounts. The 
report and accounts will be open to debate in 
Parliament. 

PROCEDURE FOR DETERMINING APPLICATION 

48 (a) The initial decision of the amount of any compen-
sation awarded will be taken by one member of the 
Board. Where an award is made the applicant will 
be given a breakdown of the assessment of compen-
sation except where the Board consider this inappro-
priate. Where an award is refused or reduced reasons 
for the decision will be given. If the applicant is not 
satisfied with the decision he will be entitled to a 
hearing before three members of the Board other 
than the member who made the initial decision. 

(b) Procedure at hearings will be informal and hearings 
will generally be in private. The Board will have 
discretion to permit observers, such as representa-
tives of the press, radio and television, to attend 
hearings provided that written undertakings are 
given that the anonymity of the applicant and 
other parties will not in any way be infringed with-
out the consent of all parties to the proceedings. 
The Board will have power to publish information 
about its decisions in individual cases: this power 
will be limited only by the need to preserve the 
anonymity of applicants and other parties. 
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SUMMARY OF CONCLUSIONS 
AND RECOMMENDATIONS 

1 There are no statutory provisions in the United Kingdom 
for the payment of compensation to persons who have 
been wrongfully imprisoned, such as are required under 
Article 14(6) of the U N International Covenant on 
Civil and Political Rights or are in force in other member 
countries of the Council of Europe (paragraph 5). 

It is neither right nor appropriate that decisions to 
grant compensation should rest with the Home Secretary 
if only because he is so heavily involved in the adminis-
tration of criminal justice and the conduct of the police 
(paragraph 42). 

3 In the light of the above we recommend that all claims 
for compensation should be determined, in respect of 
both eligibility and quantum, by an independent tribunal 
to be called the Imprisonment Compensation Board. 
The Board would be similarly constituted and operate 
on broadly the same principles as the Criminal Injuries 
Compensation Board (paragraph 46). 

4 Persons who have been granted a free pardon under the pre- 
rogative of mercy or whose convictions have been quashed 
by the Court of Appeal on a reference by the Home 
Secretary would have an automatic entitlement to compen-
sation as they effectively have under existing provisions 
for ex gratia payments (paragraph 44). 

5 Persons whose convictions have been quashed on appeal 
should be automatically entitled to apply for compen-
sation, but the Board would be entitled to refuse or reduce 
compensation if it considered that the conviction had been 
quashed on a mere technicality, or that it would be in-
appropriate in view of the claimant's conduct in respect 
of the matters which led to the criminal proceedings 
(paragraph 46 (i)). 

6 In respect of the above, the Board would be entitled to 
take into account matters which had come to light in the 
course of a subsequent investigation. (paragraph 46(2). 
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7 Persons committed for trial in custody and subsequently 
found not guilty or discharged for any of the reasons 
indicated in paragraph 36 should be entitled to apply 
for compensation if the trial judge grants a certificate or 
if counsel provides a written opinion in support of the 
application (paragraph 39). 

8 A convicted person who has had part of his sentence 
remitted by the Home Secretary because of serious 
doubts about the rightness of his conviction should be 
entitled to apply to the Board for compensation and the 
Board should have power to call for all the papers in the 
case (paragraph 45). 

9 In assessing quantum, the Board should award compen-
sation under the headings in paragraph 46(3). 

10 Legal aid should be available to claimants for the presen-
tation of claims and for appeals against refusals by a 
single member of the Board (paragraph 34). 
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APPE NDIX 

SCHEMES FOR COMPENSATION IN OTHER COUNTRIES 

Many jurisdictions operate schemes to compensate people who have 
suffered as a result of the faulty functioning of the system of criminal 
justice. These schemes differ widely as to the scope of compensation 
available and in the way in which such compensation is assessed. 

Some jurisdictions award compensation only for imprisonment follow-
ing an erroneous conviction. These include Italy, Portugal, Spain, 
Mexico, Brazil, California, North Dakota, Wisconsin and the United 
States in its federal jurisdiction. Other jurisdictions go further and also 
compensate for detention in custody pending final disposal of the case. 
These include Sweden, Norway, Denmark, Austria, France, West 
Germany, Holland, Belgium, Hungary and some of the Swiss Cantons. 
The detailed provisions of some of the schemes operating are set out 
below: 

WEST GERMANY 

As a result of federal legislation which came into force on 8 March, 
1971, compensation is available from the State Treasury in three 
situations in which an individual may have been inappropriately dealt 
with by the system of criminal justice — 

Where a person has received a sentence which is subsequently 
quashed or reduced on appeal. 

Where a person has suffered damage by being detained in 
custody pending trial or being kept in custody as a result of 
some other prosecution measure, and he is acquitted or the 
proceedings against him are discontinued. 
Where the pre-trial criminal process is discontinued at the dis-
cretion of the Court or the State Attorney's Office. 

In each of these three situations the accused person has a right to 
compensation but only insofar as it is equitable for him to receive it in 
the circumstances of the case. Compensation is denied where the 
accused person has by some action of his own caused the prosecution 
either deliberately or through gross neglect. Compensation may also be 
refused if the accused has kept silent about mitigating circumstances 
or has made a confession which has subsequently proved to be false, 
or if the proceedings were discontinued because of the accused's unfit-
ness to plead or because of some technicality. 

Compensation is available for both pecuniary and non-pecuniary loss 
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and is assessed by the court of trial either at the conclusion of the 
proceedings or at some later date; there is no limit to the amount of 
compensation that can be awarded. Any person who is maintained 
by the accused person also has a claim for compensation. There is a 
full right of appeal from the decision on compensation. 

In 1974, the last year for which figures are available to us, 1300 people 
received compensation and the total paid out was 2.!-'2. million deutsch-
marks (about £0.6m). German lawyers who have been in touch with 
members of JUSTICE have expressed the opinion that their legislation 
is clear in its provisions and satisfactory in its operation. 

SWEDEN 

In Sweden, as a result of a law that came into operation on 1 July, 
1974, a person who has been detained in custody pending trial can 
claim compensation from the government if: 

he has been found not guilty at his trial; or 
the charges against him are withdrawn at the trial; or 
the preliminary investigations are concluded without legal 
proceedings being instituted. 

A person who has served a prison sentence is also entitled to compen-
sation from the government if his conviction is quashed on appeal 
without a new trial being ordered or if a reduced sentence is imposed. 

A person has no right to compensation if he has caused the situation 
which led to his being taken into custody, or if he has destroyed 
evidence, or in some other way made investigation of the crime he is 
accused of committing more difficult. 

Compensation covers both pecuniary loss and non-pecuniary loss and 
there is no limit to the amount of compensation that can be paid. 
Any amount of compensation that a claimant has the right to claim 
from some other source is deducted from the amount of compensation 
otherwise payable. If the claim exceeds 100,000 kroner (about £10,000), 
then compensation is decided by the government instead of the Attor-
ney General. 

In 1975 approximately 160 people were acquitted after being detained 
in custody, and a further 72 had their convictions quashed on appeal. 
Of these 232 persons, 55 received awards of compensation totalling 
120,243 kroner (about £12,024) — up to June 1980 the Attorney 
General had received 580 petitions requesting compensation. The 
number of petitions rose each year, except 1977, when the same 
number was received as in the previous year. The number of cases rose 
from 11 cases in 1974, to 117 cases in 1979 and in the first five months 
of 1980 there were 105 cases. The total amount of compensation paid 
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out up to the end of 1979 was 1,300,000 Swedish kroner (about 
£130,000). 

Under the Swedish legislation, compensation may be paid for expenses. 
loss of earnings from employment, interference with business activities, 
or the suffering caused. Compensation payments will cover losses 
caused by loss of liberty which can be verified by the person concerned. 
Relatively small sums are paid for compensation for suffering. The 
'tariff' operating in mid-1980 seems to have been about 1,600 kroner 
(about £160) for each month's loss of liberty. It is considered that if 
the loss of liberty has led to great publicity or arisen from charges of 
gross or outrageous crime, the rate of compensation will be greater. On 
the other hand, an 'old lag' might get less than the usual rate of com-
pensation. 

It should be noted that payment is only made for loss of liberty and 
does not compensate a person for being mistakenly suspected of a 
crime nor is compensation payable for mental or physical illness arising 
from circumstances of this kind. 

FRANCE 

By a law passed in 1970 compensation may be awarded to persons 
detained in custody pending trial and to those recognised as innocent 
after being convicted. In the case of detention pending trial the person 
charged does not have to prove his innocence. The accused person may 
indeed have escaped conviction by being given the benefit of the doubt. 
However he must show that detention in custody has resulted in 
'obviously abnormal damage of particular severity'. This qualification 
greatly restricts the number of people to whom compensation is paid; 
for example in 1973 54,000 people were detained in custody pending 
trial, and of these 1,037 were acquitted. However only about four 
acquitted persons per year receive compensation. 

If compensation is granted it is not limited to financial loss but covers 
all non-pecuniary loss suffered by the accused as well. There is no 
limit on the amount of compensation that can be awarded. The average 
sum awarded is about 56,000 francs (about £560) per person. In 
respect of persons who claim to have been wrongfully convicted the 
conditions are so restrictive that out of approximately sixty appli-
cations a year, only one or two are successful. 

Compensation for detention pending trial is assessed by a special 
commission of three judges, whereas compensation for a wrongful 
conviction is awarded by a court other than the one which tried the 
convicted person. The court dealing with compensation must be of 
equal status to the trial court. 

Compensation may be claimed not only by the person who has been 
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wrongly convicted, but also by his spouse, relatives or descendants. If 
the applicant so requests, the decree declaring his innocence will be 
displayed in the place where he lived, and advertised in newspapers 
chosen by the court. Legal aid is available to pursue a claim for corn- 
pensation. 

HOLLAND 

Compensation can be granted to persons detained in custody who are 
ultimately acquitted, and for persons whose sentence is annulled after 
it has been fully or partly served. Compensation is available where a 
case is disposed of without any punishment having been imposed. 

Compensation is available for both pecuniary and non-pecuniary loss 
and there is no limit to the amount of compensation that can be 
awarded. Compensation is available for arrest by the police as well as 
for actual detention in custody. An application for compensation must 
be made within three months of the close of the case. The applicant 
has a right to be heard and to have legal representation. So far as 
possible, the court dealing with the claim for compensation will have 
the same composition as the trial court. There is a full right of appeal 
against all decisions on compensation. 

Compensation is awarded where the court is of the opinion that, taking 
all the circumstances into account, it is fair and reasonable to make 
an award. The applicant is not required to prove his innocence, but he 
will not automatically get compensation in every case covered by the 
criteria set out above. 

A claim for compensation may be made by the dependants of the 
person innocently detained as an alternative to a claim by the person 
directly concerned. If the claimant dies after having submitted an 
application or lodged an appeal, compensation is paid to his heirs. 

COUNTRIES OUTSIDE EUROPE 

The countries mentioned above all follow the inquisitorial system. The 
difference in procedures in the accusatorial system makes it more 
difficult for Commonwealth countries to overcome the problem of 
compensation for wrongful imprisonment. Nevertheless the problem is 
being studied and the information we have received from Australia 
is of some interest, though as yet no satisfactory statutory scheme has 
been devised. 

SOUTH AUSTRALIA 

The Criminal Law and Penal Methods Reform Committee of South 
Australia has recommended that compensation should be paid to 
persons who are acquitted after having been detained in custody 
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pending trial. The Committee recommends that compensation should 
be assessed by the judge after acquittal if he considers that on the 
balance of probabilities the defendant is innocent and has suffered loss 
amounting to hardships. Information is not yet available as to whether 
this aspect will be implemented. 

WESTERN AUSTRALIA 

The Law Reform Commission of Western Australia embarked some two 
years ago on a long-term study of the problem, and collated a great deal 
of information about provisions in other countries. It very generously 
made this information available to us and we have drawn on it exten-
sively in this chapter of our report. The Commission then circulated a 
discussion document to leaders of opinion in the legal profession, the 
churches, the police and the social services, and it has very helpfully 
sent us copies of some of the replies it received: these are summarized 
in Appendix 3. Unfortunately, the Commission's study had to be 
adjourned in favour of other more pressing matters, and it is not 
likely to report for some while. We have, however, been told that it is 
likely to recommend that compensation should be granted only in 
cases where there are substantial indications of innocence. 

OTHER AUSTRALIAN STATES 

There are no formal compensation provisions in other Australian 
States, and ex gratia payments were rare in the twenty years prior to 
1970. No ex gratia payments were made in Tasmania or it is believed 
in Victoria, Queensland or Western Australia. In New South Wales, 
there has only been the case of McDermott, who in the 1940's served 
some years of a life sentence for murder until a Royal Commission 
found the evidence against him to be unsatisfactory. He was released and 
given an ex gratia payment of £1,000. 
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APPENDIX B 

SUMMARY OF RESPONSES TO WESTERN AUSTRALIA LAW REFORM 
COMMISSIONS QUESTIONNAIRE, COMPENSATION FOR PERSONS DE-
TAINED IN CUSTODY. 

In November 1976 the Western Australian Law Reform Commission 
published a working paper, concerning Compensation for persons 
detained in custody who are ultimately acquitted or pardoned. A 
questionnaire was sent to a number of interested individuals, institu-
tions and pressure groups, including lawyers, the police, the probation 
service, the church and the Social Action Lobby. The system of justice 
in Western Australia is akin to our own in being based on common 
law and the adversarial system. Their responses to certain questions 
have been summarised by this Committee and are set out below: — 

All were in favour of a scheme for compensation being im-
plemented whether persons were ultimately acquitted at 
trial or on appeal or by way of pardon. A typical comment 
was:— For the balance to be maintained between rights of 
individuals and society's expectation of having the law en-
forced effectively, an effective system of compensation must 
exist 
The majority favoured compensation under specified heads 
of damage, but the representative of the probation service 
thought full tort damages should be given. 
The majority felt other benefits (such as unemployment 
benefits) should be taken into account when calculating the 
quantum of the award; but the Social Action Lobby did not 
feel even this should be brought into the reckoning. 
A majority were against any limit to the amount of any 
award, but a solicitor and one of the police responses were in 
favour of some maximum limit. 
A majority were in favour of allowing categories of persons 
in addition to the acquitted claimant, to claim. One of the 
police to respond disagreed. A typical comment was:—
It is essential that those financially dependant should be 
able to claim. It would be unwise to deny the right to claim 
for situations may arise where it is equitable and in accor-
dance with natural justice that they should be able to do so. 
Similarly a majority felt representatives of a deceased claim-
ant should be able to claim on behalf of the estate. 
A majority were against claimants being required to establish 
their innocence. The police and the solicitor thought this 
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should be a precondition. A typical comment was:-- Such a 
person should not be placed in the position of re-establish-
ing his innocence in order to obtain compensation as this 
leads to multiplicity of trials and may lead to (seemingly) 
inconsistent results. To grant compensation is not to imply 
malicious prosecution (for which there is a remedy in tort). 
A majority were in favour of some bars to compensation 
(but not one of the police responding) such as where a 
claimant had contributed to his own misfortune; but in 
general these should not be absolute bars but a factor in 
assessing compensation. 

On the tribunal to decide the claim, the responses were 
evenly split between an independent tribunal, the trial 
judge, and other judges or courts. 
In general it was felt that an improvement in the procedures 
for granting bail would alleviate the problems of compen-
sation for pre-trial detentions. 
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APPENDIX C 

HOME OFFICE LETTER TO CLAIMANTS 

EXPLANATORY NOTE 
EX GRATIA PAYMENTS TO PERSONS WRONGLY CONVICTED OR 
CHARGED: 
PROCEDURE FOR ASSESSING THE AMOUNT OF THE PAYMENT 

1 A decision to make an ex gratia payment from public funds does 
not imply any admission of legal liability; it is not, indeed, based on 
considerations of liability for which there are appropriate remedies at 
civil law. The payment is offered in recognition of the hardship caused 
by a wrongful conviction or charge and notwithstanding that the 
circumstances may give no grounds for a claim for civil damages. 

2 Subject to Treasury approval, the amount of the payment to be 
made is at the direction of the Home Secretary, but it is his practice 
before deciding this to seek the advice of an independent assessor 
experienced in the assessment of damages. An interim payment may be 
made in the meantime. 

3 The independent assessment is made on the basis of written sub- 
missions setting out the relevant facts. When the claimant or his solicitor 
is first informed that an ex gratia payment will be offered in due 
course, he is invited to submit any information or representations 
which he would like the assessor to take into account in advising on 
the amount to be paid. Meanwhile, a memorandum is prepared by the 
Home Office. This will include a full statement of the facts of the 
case, and any available information on the claimant's circumstances 
and antecedents, and may call attention to any special features in the 
case which might be considered relevant to the amount to be paid; any 
comments or representations received from, or on behalf of, the claim-
ant will be incorporated in, or annexed to, this memorandum. A copy 
of the completed memorandum will then be sent to the claimant or his 
solicitor for any further comments he may wish to make. These will be 
submitted, with the memorandum, for the opinion of the assessor. 
The assessor may wish to interview the claimant or his solicitor to 
assist him in preparing his assessment and will be prepared to interview 
them if they wish. As stated in paragraph 2 above, the final decision 
as to the amount to be paid is a matter entirely for the Home Secretary. 

4 In making his assessment, the assessor will apply principles analo-
gous to those governing the assessment of damages for civil wrongs. 
The assessment will take account of both pecuniary and non-pecuniary 
loss arising from the conviction and/or loss of liberty, and any or all the 
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following factors may thus be relevant according to circumstances:—
Pecuniary loss 
Loss of earnings as a result of the charge or conviction. 
Loss of future earning capacity. 
Legal costs incurred. 
Additional expense incurred in consequence of detention, including 
expenses incurred by the family. 

Non-pecuniary loss 
Damage to character or reputation. 
Hardship, including mental suffering, injury to feelings and incon-
venience. 

The assessment will not take account of any injury a claimant may have 
suffered which does not arise from the conviction (eg as a result of an 
assault by a member of the public at the scene of the crime or by a 
fellow prisoner in prison) or of loss of earnings arising from such 
injury. If claims in respect of such injuries are contemplated, or have 
already been made to other awarding bodies (such as the courts or the 
Criminal Injuries Compensation Board), details should be given and 
included in the memorandum referred to in paragraph 3. 
When making his assessment, the assessor will take into account any 
expenses, legal or otherwise, incurred by the claimant in establishing his 
innocence or pursuing the claim for compensation. In submitting his 
observations a solicitor should state, as well as any other expenses 
incurred by the claimant, what his own costs are, to enable them to be 
included in the assessment. 
5 In considering the circumstances leading to the wrongful convic-
tion or charge the assessor will also have regard, where appropriate, 
to the extent to which the situation might be attributable to any 
action, or failure to act, by the police or other public authority, or 
might have been contributed to by the accused person's own conduct. 
The amount offered will accordingly take account of this factor, but 
will not include any element analogous to exemplary or punitive 
damages. 

6 Since the payment to be offered is entirely ex gratia, and at his dis-
cretion, the Home Secretary is not bound to accept the assessor's recom-
mendation, but it is normal for him to do so. The claimant is equally 
not bound to accept the offer finally made; it is open to him instead to 
pursue the matter by way of a legal claim for damages, if he considers 
he has grounds for doing so. But he may not do both. While the offer is 
made without any admission of liability, payment is subject to the 
claimant's signing a form of waiver undertaking not to make any other 
claim whatsoever arising out of the circumstances of his prosecution or 
conviction, or his detention in either or both of these connections. 
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a * ‘.. r`  -'''' * Fp' F's  •-: - èc =•-• E":- = _ F., f.-.:  ---. r. 7r.  rt E -. ".^--; F. „..2: ,- ,... r. 
c_ ..;.: E . ......v ' r...,--,?t:  Vi

Li., 
• . • - :=, ‘-!: F.: 7.-:  

..,... ‘,... _ ;---. rn. = 
_ • r. - r 

a 2 
v - -. = c - -, 4.: .7- ^ •,;.: a = _ ...- _ ,-. r..:  -,-. •-, = ;i: ... • v. ' ' - ... r- _, - • - -• ,..r , - ...

-.. „:: ...;, _ . ft ' 
-, _ -. _ - - • .„... '-e: 7.-, ,- -.. -, ' - 

„_ ; CA r1-•  E., . 2 7-: F. „._ ,..,,, v - - ...- .-. '-a..! r., 
V F:. .... •:: •••• < •-• < '• 7=r, • ••• .., r. - - • ... S '.., 

- r. rt :f..-- 77 ..-.T. •-• n 0 a C.,  :.: r. r. :1; . v - , < -- - -. - • -. 
- r. ::: 7.,-  - - - --- r . 

F-7 c-, L7-  ',.;< (5 ,•-,-; 5, (i a. e:-, (:- .- ; -,'. .n;i rT 57 ...c.  :': 4 : -  Id:rt. cr.: r.. 7 "  ' a... c..) 
•••••1 
_. 

Three
 M

ethod
s
 of  T

ort C
om

pen
sation 



.- • a  :: v ON .0 a  - • .., r) 1••• r.: n. .1. . .• • #.4., •••• •••• om• • n  ... .... C .1 ..9  ..... 
.-I )..: , ..= 7 • C: = * 5 = ' . -.• 7: 2  - = •-• ...., - • * -, - C7" rn c,  rz.-c c c. rt. C r • - r. 11  ....• C CR -7-3 .-C ..e.' - a  ... r.- ." • C v. 

0
v
: 

vEi c t
,..

.... ri  C=  r-2 C1••• • 1‹:':  
.
-V • t a =Col   G --,--"`< ''X..' ' F,t =

=
1.1 < 

2 
.. .

ìf
..  .C.-.  •.••'•  = • = = CD .. 411 

E c... c.,• = = it  -• ,_ c,. = .., -, el c 5 6r t.11  .... ty 
n
7- __c- 

BA= 0  .. C. .74' gs• ..Z" = el cv Ei. Fr -• E - • -
= 

• a - ...., _rt ...• .e _ -. c v c so c • a < • c ...‘w c'''' r.., g z:  L--- c-  --- )rn.  v.v  -"-- • 2 - L:  c---  < et= n  '-....C.-  C".--  EL  * 
rs.
: RSCEE: c til-P_cert_„=- 2 riEn E'riv'grta,  

n-.90.=„g-,..-----zc-ukr, ,11",i. = x C. • = E. 52  0. 0 c  
,,, = F• 0 tr., -‘ -0c., '-e-•%< ...."LT- t: f•- - ft  (I ... ... . f.) ... ..., .....7 ... ,.. .. ... v ...1 on .. , ,..,-J  .., a  -, ,:. - ..., ;.•-• -• _ = 

i C- - r- - • rc * -, - ,,,. s ._ , tr. , c c, • - 5 Cr:; 7: - rt. .9 ..9  R c c., r••• p . , Cr = r. ., r • O'  0 t . . , . . 0 E; r% • " • •-1 .. v  ....,  c (-) .•-• t.: 
0 i•-, ..-7. = 0., ri., t„, „, 

c.... n  .... c.: .2. rt r. c. *-7,' n r; rt ft' = = r---' c• c• ̀,-,) -1  - n 
5 .  cit a , ,..-= - : ,, , ,..ct 1,-7 ..9 -LE E  • ..:„.. _•-•%:' - "9 c g Ec.z6 . 2, trc n  -1 C. 0 c.: „. : CD L;,• ,.  B rt• L.: -Ts c 1:::' 5 -• : - -•=-' -• ei 2 c  ,=., v =,..<=par.7 a =:=-,r an;c.  1.-- a = Fi.  ---.: -- ' cF--• a n - 0  v. ... 7: --• ... CD r.: .. •.. a  ..e c. ,- • .... ....C.Z•Zira..‹ .-• =rs .:... . cro .... f.,... a  •••, st. - • __ _ :7- n ,Z.  2 v < 7 S ' c- ft .-: 0. n -' C- c.:.  = r 1 : rt r ''• r: . . „IC • - . •C7  : ..... = ...-7  . St  C - " = = e  "77. •.< cr • = 

..+CIL r; ,-. •-• c -, .-‘ • - -.LA ,1„,.--‘,._c x c rt -= .̀-,'S3-=',:-...et ,„,,,,, w -s<c2 n- c - • .. .... ,, --, c. 0„ re cf.-..• a  -0 v p, - 
rt. et a " p:.*  1  FT )4 (9 7CL:  r." CT. . C . ' • 

R °--R (2,̀' ft3"  ST' 2 t 49  v = %,c c rt a F.; tc 1.7:• n 71 
r, ....  - .- E- -_:=. :74  7,- mr: ' ‘` = t.: 0. 0 -. = - a ' 2 C", E.  

V R et 2 Pr pr• - - • v  • cr-c' r, r-, :- 2 0.  r..: =. v. * ..., el -• rt = a 7., • cr - • Cr F.  = C & c = - a  
= _, v n• _, 7 i.,-, C-±  .„2.  -_•• • (., c -;.' 
- = 2 c. - • • --•-17 V .,,, r = ..7 " = =-2-t:;i3. gtrT*rry-  2 0., g- . a. 5.: et 7--.. -- c.. = n -• c :.: " r-' n c. r•': e; c.  Lf• v n ct C ot  8 2 = C--• v'....<.- - a z a - C. w st,  :•-•.• c.. 

-.C. 7.  f; a r: 
a"" _S• •".7  r; .5 LI - = S. a  r.' IC' " 0  c c- - ? c - '''. c.. (-.> c -_ c: 
_ K  r.: .... c E. *. v.. c = •E:,, E  g ...,...• c  _. cr -- - v. r.: = - -^ a 0, a  =- -0 --• t: r.: 0. 6 -0 c  g n rf c- g - -5 c c a - t. et 
= c •-, c., c- ... F. 5-: c- r..: 0. g ,-, c -cc‘e• c P.-: -: r. ..., r: P. 7 t.; = e., • • et n a ,.., a - -. c c , 

--• r.: 0 ...-: 7 -': C = rt ..< . L., = '''' c r.r.`‹ ..: Cr -• -• rt  r.: = = * ,. --,„.i ....7. ...< c -.. , . a a- , . . _ •r . , , ,- , = E . . _ , < 
il' 

, 
7, 

2; ..< r, - 
C v  a c - a a • - -5 `-__, P' . a  

t; .5 - - !;_ 
.7,1c- ,.E. 

c,
* i'.' =-3 ..,..7. ...t ....E.g.--t.s-... 5 nc"'-'--- 

cr E., 
- • ..-- c- v - • ,--. C.- ft S .., 2 = 0 c (.7. ,r• 7.- < ..• c rett a .< o cr. • a gr LI: .5 = .< .. L; . CZ '<C. 

--, 0-c-r-•E;c,; <• &; qp., =:: 7c0-7-07 - 
7•:-  ri.i --c -c r.:cr.:cpr.;-'..- F• =• :: c: = f,--, =- .,..r. -0  rt• 7  -, .... = •77., -, _ • 

.L.-. ,...,, F.f.,-. c r; 1:3  = B. _-. = 5  E. -a c = E.2 ,„< -•<:::-,  =2-*r1 ===-:-.:•.?.. - a ^ -' . .. -  

.
ei.', i 6 - :,9 - c ' . < c  •.- „ ,.- - ,"9  F., ""'' P....  C. Pr  Z.;  < • a a<  t xr I  . t EL: a- 

F.'.• 5 Ir = 7. a 
7.. • '''' ,..." rc - -- < a * - c.: c- C. 2, < a - , ...  = - •-•  ,„.. . . ac _.,_ - c ,... r. s• 7 Ft' .2, -  -• = = < -0 - < et -- --- 2.• r...: -71 c... .2 =•-• c- 

- a -0  - ' -: = = * c "< s.: ....- r.. .,- 0.• - , c "< ..z  r.: -.• '7.-- • a c cc, v - , _ 
al' v -..< r.: * P') 5  --..-. =" C Cr C R-  _:-.. ri 5 ,r' rg 

,... - - v -. .. _. -, = - _ 
- • =". Ft' = c * - • rt v - v - • 

=..*-• r,,,rr.  ,,v.  a -9  CT a  .."... ••••• C.. a -...7 0  a ••:-. ."<c- =1.r.  E., E' ii Lt.: =_Fi f .....„ is.'  i ,s E-2 E...  i 5
,2 ,_7 

2 - rt E' 
r-: -'• * = - 2 •-•,-u -•• 7 K. r -- 7 a = C:. 7.7-* Lr. a -'-'- v F.: -- ,- !.-: 77' •-• % -• - 0. -• -, 7. • - • = r.: „'-' =, .- ;:: ,..,, _ - ..• -1 7....., a  - 5  rt , _ .,..) _. - _. „ _ - _ .. = < cr c .-3- ^  

.1‘.., 4M• 10., • se: r. ...‹. r. - • - • - . „,. v  -. ._ ‘i„....,, c  = _, s< c - _ i . __ = c., ,&c, t...: rt. _. ''' -° t•e, ei a v. a , c c - f., et - . 

e:- , •-, :7.: Crz r, > ..- L:. " „.. .- 6... = • 

1.7 • n  a a 
i  

. ,..: = 7.- ....! .- • .... ..- . ' 7. 
V 

- r..  FE. < .„ .- ,-- •-• - CI 
,,,,-. v ...7.,  LI  r. (.7. -2 LI _E cC) _,--:. c- ,..,(-: t E. 2 . . pc : _,2 Ev  2 , lc - = g ,,-,. 2 =. F.: -.:; ..4..r.' LI --v _C  .... = ri c- 

c 7- R. ,..' ; = r• c r` = "-1 ; r.„ ,.., -, _ . c_.  ....- • c 
.r, r; -, ret - - r.: - r: - r  „... ,< c ... e.  

c - 0. ,,,, r., - c c _. .• -_ - < e: a " - -. , C C a - c • r. -- r: r.- .r . 

:--- =7---- -7.- ; - E c: c n. :: V .,• `'' •'• • • • . • • • ' ••• ••0 •...• , , . ...., L. ••-• 7..., .- ..... eq. ".... (": •-• ,... ..., C... = , r, • -, rt  , ,_ 
-, c_ c , . •,- - - - . =•• ,.. _, ... ..< c _ n. .....! -- • .., :-.. .. • !.., -,-- •-• -. r; ,- 

r-: - ' •-•- ..- ''..- ''' '7'  a v v - % c c c rt P • ..; " ,./.7.  r.
, .... ,...: . :,7 . . = r. rr: . . • ..••: ......• , = ., j ..... r, 

•• ri ...7 .. 'F. c_ 1...., r. .7-- - " .. r. ''' .7: I.r. 7  F  F.- - - • ,_. - „, ..., v . - . _ - • c C. c - --, --, v _, , - •, -- c- , - .... 7, _ - , ,..,. _ _ _  
- -_-; - 7 c r... = c_ -. =, - r„.-• ...J r: r r "... n--  --r.' '''' 2.:  r: - c  e. 

- - .., -. . _. - - - 
-. _ - , _ - .... _, - 
.F.. F. 7 :: ^ :: • z.-, - •-• - = -_-:. ..... •••• ...: - c c. - :-.! < et c -, r - - v F  - 

,r' :;.1  ; c'-e-::. L. . ,r,-  ''' .1---.,. ,..r' g- ,- 
,.: :_., L.,: r.:  < rt • .-....• v _ ... ,_, _ c„.  „, „.,„ 

E., - 0., :-.. (•:. , 7  •.:2- = - c• c-:  -••=. ,.:..- ::. • - •?-- r s„-,• c (-• ../. ,, - . c• :_ 
r- v 7.--: - • '-c - -__ v - • c R F. a et - 77 a 7 6 - ,.....,.. ..-„: r  - ,..... - v . , ,,,,,: _ _ , - _ „... _ • • _ , - _ ..... - F." v• - -:. , E r-'.. B- -6-• ..... - 2 * v ,  - - - =-. _ c r- c .:--• = = -• v < - - - - • oe ..., ).... _, .•, _ 2 7--... •":. ' P e. F. - `< := 7-7 r-: r K, 0, - - - - ..< ..-, _. ,... ,,sr, _,r.: .....- ,-- ‘-<,, c  ,,,-_. LT ::.r• 1 7  . . 5 . . . .:' . = „' = • ' _c - -n  . =- - c  ..- i - ! 77  r-r:  I's  '.. • -= 7- 7: ..., • _ . F: ::: • F, c _ - - 

_ . • r . . . , 

acrt-- > r:=-'-'.--- Er„: 7.7 ''''' r..: ""' ^ '-' = ''''' •-• • ^ 
C a 2 ...3 .C% - c- = ft e-• 11: E z: n. c • - -, * r; c,-- Ft." 7 . ."- r= "'", •:-.. = •-• .4.• C. ". 7.• :.: 

_ _ v -, =  C ‘..G.  ....? v 2' ...' '. .-..... , .... • ._... CD ,-, " .". •••• " . ' V i.,""' • ,.....7  a • - • -• < - 
- -,. .r.: -. 7  ,,-r • a a -• ..:,- z: cc c- • ' *- 

v =- - ._ 2 2 E • 7 5 ,t tz .-. _-' . 0:- . ii E r.: '-• cif. " n  a =• • > _-,F - -.-7 E.', c - -n: < v s: v. _, - 
-22.-r.-r=,_0=2:•: ,-; <-0  = a c a. • v- r: - --• n. •••••.: ,'• ::..- 

, rt... F,- c - - 
--. % ;•7 •=•• .-.1 -• r• - • c - - _ - ....... .- r • c 7 - - ft, , .- • - _ - .-, . ..... v 

r. C C•• r; rt. - `.< - - • a ... - • ....• (•,- , 
r-;.• s" 7 Y ••/... ..... •••• ••• 7 7  =5%.-E;Ecr. -=rg- '...; _ c. F: = r. v = a 

- - ....: .- •-• t.: = - • - - - - c 
7 * c el •: -• - s.: cr 7 -, ..• - ,... _ 

--- a c c L; ' c r: - ••• • r. ,.n.. 4. n '7-
-
..- - 

(7 . * -• - , - -. s ...; - - .7: - -. - • r- c. r. ..- CD v CZ C; = r. Jme,  07i, =,,„ 7- -,.i. ...-_ ,„.:: _ ..=- 
;.. V. 4-.. -. r: r. c .- •-• 7 

Al
i e

u
rn

o
  ,

se
te

oo
no

t t  

Thre
e

 M
ethods

 ot  T
ort C

om
pensatio

n
 175  



C. % ..t. -4 0: < * •-• 0: s • 5..' c-c 0.7 C.: fr:: •-_•.:_ v C r) s • rt 0: . C.0 C 7 r _ .,'  s -, rt --, C, ."4  • `' c ...  - • -, - < V. c K -i < 
.... .- co" Z.: ,-. .. • ... .., a or c = - et E -. c.. v. .7 'r7 c: ',< c  :::.. ''' t.t, -, v 2 * ,,7! 2 . mr7  . ,..FC ^- McCn .-i " r: -- Crc 5' ...., - -• = R * .0 = = v 0  c - c,, .- v or __,I2.,,  n 0  a:-  R-, r...;  < c. 0  7 n F.,,' P'-  n c. 7. c'. ;',". "4- - _,..., „ ...... .... _ _ _ R.  ..... •,,,- 

= et - n icC• -, E = '2 -InCS. ,,.,cF. .... (7. ' c6 0: iF,•: . .t..: 
.,...-• 6 "•=• c: Li cv•'. cm rc eT ii t• ;. g -v, B c*F-o m z-„c m-rel.,-.0 n,-; 5 17, - 2 ... V. m• • Om., Z 2:. =•• . cv  =.. = 5- - 17; . 0 t'' 11.• .9 • 5 E. L: C.: 7 L: •-< :a 7 " " = 7 rli) " ifr.:  , 2 tz,. LI  v.=  •-'' 7 . eD  

-• -- c c LI" = c r; =. r. •-• - I -1 t,  = = • C '''' ^ x  - C Fr c -, -5 t.: "..- rt, a I 0 C- -9 * ••• F. - r.'" .-, •-1 ., •-• n, FT: v . ... . ... ._, 
:. '. `. 7 • 7 - r" : t  : . . 1 " r t, • . . " - L : • . . 7 .• C • ' C . : 0 - 0 - 0 7 , :<. . 7 rt "0 `a< e, ....- --, t.: ac e-J C i„: t-t  • zo n c c.. C v r; •••< - • ... .- - .-, Z: ,.„..' CD ft .... ... ...„ .., 17 .... * .--. • * .... rt• .... C ... .". V .." •• • rt, rid = r••• " • r' = C - - " = III Z: c..  .... = .1:9 ft- x. (.9 ....c -, a. cr C 2 - -• s I,:  - c 1:3 • i.-, c-, -, =- 0  2 2:. 

c.; •-• c. - 
••• V 0 ... n c- c .,0  c c- E.: c  cro c a a -- ̀ r a  2.  = 5 r § c c° a  -18 n cr c c rt, r.: v -0 c rt. n - - • - • c n z: c 

, c...= = evcA  
CD (L 7 ., a ID -, r• o.  c. ::, v -- c c L; (3 n - 7 c.. ..-: co rt, C = 7:.; = C -• • -, ..7 am0 •••• ...... . .. . -. MI, , M 0 " ; • r)  . scs* ==-‘-‘. -ri c o = =,   .... 
n FL• ' r..: z.; z: - .-.., v ,..., cccrt-• cc===n 7 cc_-1 v* 0 • :0...c_ cr-n.  o - 6c-  = -, - - c n a to) a n c c c-  -. ri = - et I--  -‘ < c- -0 c.. It' c• c" c- c. a 'V 

c,.. - ,.< _ •-• = =, v 7" < ...Z" -- t: .... E `.< < 2a - z: :-.; c2,  ,-, -. - c •-• c-  .7. 

.- E-  - . -0 - = rx c R 
i 5. F., 4.1 rt, "0 '.• W. .9 .,c  0 ...C:. 7  rt7 = = - ro-  ro 5• , c: ,,•,-' cc - _ ....) C: .4 ^.. :: C  C rt. -c"oz: • n c ,„ - • - , * ;-' -• ,-, - -.. ,_, _, c 0 et =,,,, < r) ,-- c el.  c- c t c .- c ;. ;.-‘• c c  - -• . c =. c co 9▪ cr.=  =. n - c - ..... _ = az v cil z  crt 0 -• E =ma _ a -, < c-  s... r)  = s r, - „ c , 12 - 2 0 c 2 3 cc c  = -, -, a .--1, n C - C. c. c- „, a  z: c ...v.  _ •.< 7' ct; il r.'.. * E,'  s.: 

cr  r.,... .-‘ = = = v  * .-... FC 5 re: ft C 11' -• Ei: c C > - - ... ... .... - • • .. . . 4m• ...... 

ro v• - ft 
7 

trz
et .1 L.: 

 ...
. 

c
v, 

<
V 

a
* :.-.
, ;.; 

,..,
p.,  .r-- c, 7 : ,.• 

7 
 

. . .
wo r 

z

r o 
2
0 - i (IL = - CD 

c ,., _ ..1 . rc, .., -. a ,.., - -• v ...< to - „...- c; c- )4 r. c c. ..< c..m.. „ z......„c n cr • rr „ ,n .-cc- <cn =-• 
c a = E. to n 

,„ ti-7; 
-, n 1:3 rc, 7 C < "m 

- • t: 
.--. "6.-. F.. "*C 

C n n C r-: ;"4 .6.: r2 ,< E r::, r,  .... E.  n-' 2 av  "( c „r; a  =2.1:4":•  D.  ; 0c-w'  c_-(D* 7 ;.-B. s7 cc  •C` t.., = ft n = s< - t: .-.' = • t: C.,  C =rt.' 
.., c - • a  _ _ ,.. = _ -0 rt," •-• .... r: 0 c VD .- 

c ,,, c a = - ,,. ,,, tl -, o-  _-• ro =.. • z: - < v -, 
- - c c 

"c) = 7 0 v c  •-• - c c ro - n .7-- E-  r•.: .-, ....7  c-  cr. iii =, s< . •-•'. !.1' -0 C C- r-: 
C.:Fltelft • =7- . 2^• . • C- ,.. 

n 
=,. r, = - (..7 c ro " c... C .., ...• a ,=. • ..= - - • 

ct-  L; .-. C .-• '-'' ":' v.' 
, ... 

'-' - • 7:7 z: _r%  . = F •- =-  
17'.' i Z: V ...i  

Ap
er

e n
o  

,s
fn

e c
o A

P
V

 9
L

l  

C.. 17...a •---- c c- v r-a C - c ....- c c -c c- % c 0. 
 cs  . crt .-c-' 

 
. -‹,.  nc;."',',.

„ >v   
F -,_--  Cr:  =-= Bc: .zc.-..... -7L,  .3,- ,--- nc• o.-.z: .-rc.  

n - c_ 7. " •-• ro ' F; = c-  "" - c 
= C- v . c- is-  c-  a c.  0- •••< - - „ .1. r; V 7,7 c-  r. c .- • 0 ... ... -- ,_. •• I le yor , ‘ V --• 

  
B et E.  " 9 'E'• -7, a F-:, . `',,,-  B = s rf = el =•- 60, v, v.  OM.. 

.... .9 = V MN, C Z , . • .. r.,  et •-• ',. .,:= ,..?" * c LT v ,•< c a -•-• cr  -c n _ _. n =crtC....Ftt t̀ :-.",- 0 ...7 -• ,7- F, 5- •,„ • . . , , E  :.: - n c •-• n ... • C C.  et r-:  n -, n, * c-  • 7 - C. - Li v:-. m- - --. 
...z Fr et V-'. - - - .7..- ,„ c et._ ca  7'. F-  ...v.7  ."-f .: ..."'"" %Z.'s  r-,C  .. 0 vt'r  n * `..': v. •-• c - C v ri., rt.  Ct. ,-. a -.  
-0 0  2 - • = * 9 (la  -r-:  ,..,7 et - -, 
n  ... c  s: c „,"1 - - - • _ z: -,  Ft • v C. „c .. .. r.-  • . 5 L  :c  r: c :7,-. t▪  S v. C r • _ , C" < ▪  "' . C 7-7 L: 7  C- .- • F; Ft: EF. F.  7.." V. = C 7 < . • ,.. .... .9  c ,.... r. !-' n - - ... t. I;  . a a F.- -9 .- r; az "< --, ,-, _,. _ ..I. .- .,- - v .• 
:.,- -, v c-  ., v. ,- c- c c 4,4;  F, - .- • c r.: r  ,.<-  rt - -. .....- " '1", C t.: - - • ' c •-• 7,-  < = . t: -, .1.." ',..< • • : :: * - L..., i... -, c c..: c -7, ::: a = ' fT, c -. E. 4   
- - 7.7  C -- C- '..- -. =7. r. a c c ▪  s ‘...: v r.' t,r•': c-' n a c 

7.. .... .... fri- ---  a 0, e" S S.: n , -__ . 7  - - .  
, r. - • ‘.< it-. . „...... _ c.  _ c n 14 ,... ej, .....7 f-, 

r. _ ... ,. .-, :. , • c iF. 
= 

c .... '.'' . ' ;::: = • • r. ,r...  77 i 7 
 , . .el : : : . 

,
, . „- 

rc  . . . .. -_-• ‘ . ...... . , cs  . _ _; .-- . . . .- . c_ . . . . .. : , -, r,C- - r: = F.'  _ _ _... - = - • v 
=0, M. ..., • .... = = ......r.  , .., s r  . .t., 5 6,..  _ 

-rs "s; 
-. • 7 . C "f:..7 - --. - - ,...c , , c,..„ ,....7.• _ _ - 

......,.. - - _ c -c c 
r. - - • -, - - - - n .! - •=, 7: c - - c-• - c =

C. . _. _ r- - •••.- -: , -. c_ -. ..-: •-.- 
- ' i'.. r. C.. .. .0 ..... - v ..... F -c ft - r; ^ c i "7 '.:7 =1 tro. c r;  F;  - . .. - -. c r. 

c_• vF;-n-c r acc-• 5  = :-.: ::-. c, _ ;;:n a _a-a_n• 
7  71: 52 :: n := F.: F. - C - E..7 . v  r;  -. 6 r.,  

P -. - r .- C --.. - - • t: G. ,..< ":7-- 

k
:
-
. 
 ...:a : ... 

. ...7

c.. ,,r. ._*• ._::. : :..,„7. 
 _ a 

. 7 
 
; c

z ;. = 
. ,, a 

 
.

.:-. 
c
r. -;  

Z 7: „..,C - - .7..1 

E -  
.....- R c-. 5- -, - - g , 7 E E  Ft: g, . a  .. - 

n • r., .- -. n.- - - 

c- C.v .- ....n---!"-. -• 
...c-• t- ---, -,  

ft, - r.:  .... ..... 
rt.. .. I. • •me... c..., , 

- . - et _ ...., , 
-. -7.• -.. .., , v a c trz c. a t-, .... = - -0 -0 ‘-• _. t....) .. , a c n oz. :=-** E. , x '-- c c - c-  - c 

r. n ...< c c- c L.; -0 c ,...7 c  ..c., L. c  E. (I, -I c - a -- - - - - • ft ft ti.  t.7. "7- E.7 E7 '.3-  -' =r •- c - - r;  c - f".. c,. .1..... 
-, - et c - c - rt ''.. v e 

F. r.v F. 7 ... :::.. n.  7 _Fr. ''' . ,..,r• ,,..... r,-  = . . . c • , -C --  -  - 7-  . , . e:  ...- ''.'. .- n C  
,- = • c-  - --. ::..- . .." .  

7 F. 
v c _.3 a  - - - c.  -, ...... rt-, 6, - z = - * _ c  _. r. .-- - .... .... t: _,

..... .........; ........,. .0.  ...,
..,
, :IT

< .
.;. 1

.... r. ........ „..-, c r:  
c c - ... 5 7 t_ ..; =-: 7:3- =. _. E -  E. s ri c .  z: .2" 5 ii ,..., ... _ _ 0- . v. v. ,- n - , L: r. c",-  Ct fl v. .-. . • s< 7 ..‘ .... ... •-• ... v. c r. z: c.. ft F.' Fr. -. - r; , 

Three M
ethods

 of  T
ort C

om
pen

sation
 177 



'...Y a c ,..< c- = =  `---, ,• -.:••- . C., c -1 ") 0 54;*=- ,-, c - -. 

ca
.11...,  ..,-,  ,,: Le, 
 

 
,
,
(4,  

 --5  ...c,..  2 
 
.• .t 

 c,  R 
r-,  .-cc c

•-•  • 
:2ac.c-, 

c- -
v
.-aa_ac -: - a-0 - 

c--oJ  

- = a
'7  

„-7 7 c -. a a -.-- • v.= -.- • _--. 1. ,- C. .-.• ..: _ ...„. n  cr 2 r- , C 2. 5.  7-1D (9-  * 5 (7° 7-1.  -, a ....° •-• 0-•  '-- c = n B = c" c '6' `•< a `-<• •-•-• "c c.:. - o. ,.-i ,-, •-• c ,.., - . c-  a c c: .- -, , -, -, n - < 
y, c 9- c c: 7 ,,,a  c-  :.: rt, a  ,..,-, ...r..: .....v,  ,:,:v _9 0- - -. (I, r) - • - ,- C n c- (.9 . 

r: - '''' s< 2 '' rt• Z..- = '-' C V  C_•  = -6- < II:

1 

 :=.. ,..,11  •=. e% C... 'X- - 5 a -, a: 74,  - c - • --, - c. a -• CD = tr. = =',4-6:n=- tb (..: • • = S - • . -• • ,-, = = ' • -' " CrC c.: 2-  n c• -, . ,,,, ..., a  
-, " 0- v 5 ,, = • CD - v C.: t,,,, ,... . 0 

r•. ,.• v ,.., CD .-* ' 0-  a r=. - - c x c: c - .... .., rt, .... v., v. -o _ - ..,, r.c. -. =" IT = =-• CD 
a ..,, - c • •-•. z2- ,--ccer,...,„. 

C. 9 * cr. F.-, • = c . .... v  ,,,. ,,, c  -, = a r) a tr.-. , c" 'i a :.--' . --:", '• v ,-- r.: -. '-' -.. c n ' " 
c rt, .:. CD v,  < t- •-•-• * cr - CD 
2 :-. 0 0" -0  - . 0,- = c.:  a Z =-.. :•'.7 a -_, •-. -E „ `i.,.. -c.  :.= r, . _ - • ..-. p:  c.) ,...! c.. ., ,,5  

F .- '''.. S C ,•,: c: t.,  ,S,,, E. v. v  -, c a c - . c. , x -, 
L.7, • , r..: c "C c, •-e. CD = c• trz c 0  _ . -. FEEE ..c 2 a 2 .7- va L. .. " ........CD :r..= . =."-3 , A

' E g a9 . - =''' , 7c - E , , ,.- ,' --, -. c = a - , - c -, a = , ••< ft,  
= .=, I: V.:  , - . • . . . = . . • . 7. • R - x v c 0.,  0 c ..;.- • ,,, g ". 77c.: Fcc- -., - c 

-. a v „'50.c-ccr.:;717[7: 
5- c a c a * cr. ,.., n `.<  

- • F-  C co .-. • • .- 0 0, ::', C ut; a -2_ 0- ,(.1,0  
C. ' • c "V 0  ''... 4 s, t_ -r- L•a: _n. a".  Fr', c r.: c: = z c "c3 2- - -‘ -. - L4  ry - L,7'...,<cc-. (FE, _ - c v,  --,.. F. c .... a - ..< `•< a  = c- c =.4  c 

a  ct  CD .- • = (./,5 = 0=- - (1. 11 -1 • 2  Cr:7... n - 
C c. "6' = - % "" n a 0, c = c - . • c -.-. c, a n ci - • -c,  , oa*-•=c a  -, --I = ••••< fl , 7,- E . -• 

sill 
 .....ic.......-.-1-. a -. -..,0 --h a  s.: a  -=-- .-,  

. c c  = rt, c , c C - C a c = ::,' ---; 2-  
-, c- -- , a = •.„ -. c -. s.<  -, a  .., V •-• 

._-" • = = E-D - ,..c ft, 202W 
a 0  a rD  ..... 0...  •  ,--. -„, v -, - c -, 0  0 - a  - a ==n--H4acccc_RC=5,C,I,  =" `.< Lr" C  •••• 7-7 ..- 2 g E .5 • -.10' E =   CD a -, n -4 c QC ,.,,,- x •-r .-. •••• f-, C. c  `< • C.: .-. = "0 < r.:. a  .-1 n  

" ."- 0 ‘••• • .-' 0 0 0-  .- .,r,'. ,-. p., 
 M _ c ,_, _v . a - p.„ = ca  = n ,.: ..., _.... • c CI 2 5: 2 c-c.'  • ,.'r .-- 

u .7,7  

cr -‘ v,  c,  •-• - .-1 , ,,, (1) LT. n a 
• • • • a" -- • :.` 4  . - ; - • - ." ( r'l  r1Cr  B-  . C"..  Cr CV)  =):::': Rri'v  4C  ri E'•C  ...1=  - z:.7  is:kJ F - -i-  i . . . • . . . . _ :L7: . " • --7  • % --• :2- 7  

7 7.---, • C .... - . ...., c: r, 
t;I: ....< E ;:lz (-).0 c 

= = , 
C f I r., 1̀. "- .5 , ,-,--' a  0 CO n :: .-,-1  CD -0  n A:  c.: ..., --, r... CD L.• _ , ,.., 

0- ='< = ": 0 a.2,.... cfcr  6-...‹-n=n=n,,• z ,,,nn 7:::;.=c - ,, c_ -,o-t'-•7-- r.:'-'7, ,.. ES tr., C) fa. cy: t"") c-cit v  E. ' V  aft  n n ,..< v. 
C ,e a a. 5 E a E ;-• --.' B 

▪ Z... c.: c n  • v n < 
.- •-• Fc,- -, Fr. , • ..., rt. ... Q...,-.., • 7' . tu •-• CO CI,  ..< ..., CD = F1-7 ,-  ....< . cz - • .- - 7 . • = ,< ci. (1. (1. CI 

.:1-• a .c. r': . 7... 
..., - ,,,,.. r., .- 

,.,, 
--. F.,  (.„..., 

-.7' '... .e...  "= '. 

:c,-  'cc '7.7. '''J 7 .C..'-' Cf '-' '''' =. • Cr: 0 a -c v 7.,- -Pc -' ,..,,4̀  C; ....,'. a v v.  --, 0 • rt - =••• ... n , a Erc-C=5 ...,- • = c --, ..L_'-. r5 • • c" :-'=c-n-,CC c sarr,...,c.  el"  = raC a --, _, ,.... - • . a  • _ c = - ..., , ,..• a r. Ft7 0 --. a c., c v - • - - - rt, V'. z, n a s.-__-: c- ..., c .--. -z; -., v. cp 01 =. - ',..... -i '-' D.: r-: "' F.  c. c c = a  -. 5, , -C. a = - „.• 
„..7. a CD •-• yr: a 7....: • `-c = -, - `.< -, -, CD ••• a II: c Fi " = c cr v a c •-, - 

L.: 0 v  .... 0- CD CD , 0 a  _ ...-.• 
-- c = a :-. 0 ,..- - 7.. 0-' :::' a: F -* '-' a  K • "C -. = -.' ot or. `.< .... -, c  •-• * :: r.: -. „- 
a = ,-.. ,., "C C C--- r-, r-77 - - .• _ 0-  - c Fr - C.. .... 77 = = a " • a - ,, - • .--.3 E.' _ •-• ._ . 

(
..z:  . - • . ., , pr  = - . • ,..,a : < c-  5 • a --, c v 'F't. :Tr r' cc-nc- , c-  c < •• -• c : - a v-, _. = ,_:,, •- ,-....-, c Fr, .. = ...... C c z r... :: .r. ., C .. • .. !I' r-c 

F • c., ',:..- % • 7 .....1.= • . ..0 C- ..... = a ^. .̂ • ..1 C ••.' ...• • v = E: „„. c: c c > c a. - v c'' •-c  ,-, -". r =- -.. . -, - • 0... c _ -. C. .-.1c.9...a , r-:  .-- • -, = 7, - a c •-• 0 • c • ,-. 5-  ,- c n c- tm. cr.:,-  . C. v v.- -- c --,- s; -.  I, -'  - r  
-_, 

r.: "c:. --. - =- C. -5 --. .-, c sr -• - , -. 0- - • , •F, • - -- - a -. -7, : ..--.--. .- r  a r. a- z •E• =r, . r.,  ; 
.......,.... 22...71S.t.....'....,C^••=.=^' .. .- 

O.. Fr, ._ 

, 

•••

=, 

g: . :7. 7: - - et r  r=---; v '''' 
r7  r-.' L4 c' 'e: L'- ,<:.:7.- (,2F-7,;.'C .74 ,741. BC- •..071:1-; :- ... :::..

7 ••• 

r, ,..-7.  .- - • - r or a _.-,...,-. acca- = ,i-2_, =- _ ,..,.._ 
_, ..-.• r,  L.  ,.. • ' ,7,,,-  ,-. .... a  = c --• -- c  ,-... 7 • ft - :.-4 I- .-L: ... Lce 5.  --•  ••.< F.,...-,  ...,-_.- .-.7. v•-,  _....4:' 

. - ,..: •-• F c 7  ' c'  < a  ::..... -5 < - - v = .... a - •••• -4 -, i:-.:1  ::: .... - --,..-....-, Cf: F, r. c  : r.: r', C v Z c • -. ...`.. ''. R a - , e• c -;;,. ., • - :...... _ _ - - ,- a • _.-- 
r. = = :...- J• 

i..-,: C- •-• e.• C..% -' tZ C '•.< ,... '''' -1 w fn. ,..... = •-• 
,....- 

:I  - 
el .7-  - • -.. r- - - = 'RN) 
,.. .... ."'... ,

'.47.  r. -' .•-• - -7- • ,- - • e., • ,▪  .. ... PM c C 1-... tr: - - _ Ar.-- -II F.-, 0 = , 0 Ft F r.-  ;•_:--: - .-2-, - c- F. 7..2' '";%:, c 7-7 • - .7 ,.„ -: - :7- -7.; -' -• a ,-:. :-: cs r; a F T-t' ,-.7-7 - a :=• _, , • -. „ - -.. 0'. ..< -, r.  - •-• ..„ s< _ 7... .. -S- , r: - ,,, :••, - o :0 7.•-• F - -,. a . a ' 7 - .C4  - 1 " c * 7: • ' ' * ' - <-- -- r' 2. .7: 7  :-A--  _ _- r. 7: 
"" = Z: = - . `< ‘-< C F.: -c -. c  c -3 _. , • , , • - ,„., - • r, - _. - - - • = 0. 

,-... -,.-C,:=...v•-• 
..- ... .... f...-.->C...- 77 ..- 

v• - _ . • ‘....: 
7- ..-1 ,... ,.., = :-..; ..„ -. • a  ....< ..r., • -.. : -, .... ,.. M.,.. .,. 

r.  C. , ,.„ C. C- , = 
 ... -. •-• -. .-• .1.. ,_  .7-- -.  6 

••. . ' a - c 0- < 7- 
c•-. el-  . c•-•  /....,...., 

- IS •••• ,.. ,.. .0' .... ..H cp ,, r. -3  n Lr.  . a ,„_ = . . - - - - c ,.... 0, ‘..., - - 0  a ;:„.,, 0... 

,....-,-...._, = :F.:  -cc  ::-: • '' 
tn 

:7 v. - - • n 7' - c 7- , ':. -- tr•-: .7-: r- = -, -. C1) a : . t . 5 E_ - F., ,_ _ . 7  
,.,,, -, ._, - ,.., c. F, • - rt ,.._., . r, x :,,, _ < r. .. a 0  , ._. _ .. F..., 0- - a a. ,.. r.. ....• ;;- c.. = V. V• , Z 2 r. F.-, c •: r. C. - C = . - • - ..,-.-. a a a , c  ,--,=- -- ..: . = --.=7-:-.,-..,- _ 

-1 7'  =. • C.' ... Ft .- 7 :..: .2- F..."-. _.--- 7.• - r. c- 7.  •-< ....., v, n . 7 :7 e,. Cr:. Z. = :::... C- CI. c. r: = 0 -..i 
tO^" :-.'. K ''' ,..... = 7 a 

_ -, 5 v c. a rt r-  ---, ,-, = _, , a = - e-- = ry; v-   
= = = - a  _-• -.ii ..-:c a  F =••••-- C. 7-7 C) r: , c  7  ..• c  -1 _ L,.. .-. _-_-; E 0  -Cr. cr--  - •;.1: a , , ,  . c = •.- - a i:.-,c ,., r: ...-., --,---<,... 

* ';•-' c ,...c ri• a --: C •t, 7 co 1 ,.< C --- - -. - - .•-• - 5 o. '0 c c c = - _r. . 
- -7.; - 5 ,......F F - • a v -, R 2 = T-' FT r̀  s< -3 R. ,---a ,..-- - - --.,_ v  n-• , r.  •-, Z 
.... • n, ::: - c- -• c - - - - v  

'..** ...7 .E.  r.-  



. 0
"

- 1
 
I U

 

uo
si

an
ed

  e
oe

i9
 

ril 
Z 
< 
55 
0 =4 
z 

m 
rn > 
z z 

C) 
> 

3:3 
> 
7) 
7) ri  
m 

r 
rn 

0 a)  

IT 
0 0 

rn 

rn 
0 

Ap
ep

en
o  

.s
em

oo
np

y  
09

1  

". 40,4 lo4 ,.t.t,  1 J
. 
 1 4 1 4 .- L. .I. 1...J 1,4 .-- * 7/‘ = ''' C C.,  ‘.< .7. • < * n ft w• e.r., ...1 

.-. '.....' 1 4 e-  ,..,, = rt ... ..... = ri ..• .. • < 0 C = c no  Bt. . . cP: , , ,cs . 
7 52 )..• L ,„ -, ,i 

, s• ft .9 V .0  .r... ..., 7„.- -, 72 t ---n 2 " 

R. : 

 

C  

- , _ c., .7.1 v r":" •-•,..„ r.  .!-- _ c = -v• v Fc. ...= 2' n  g` Fi -... 2 n 
'-'" Fr' •"" •";(1 =- 3* (1)." '"‘ -.  

- n  ., 2 E E 5 c c- -„ .-..0  -.. .0 r: ....0-  FT . C-  F.  0; 0 a  •E 
Fr

,  -0 
1 

....,, .c. ,..e.‘ .I- ....., %...1 t...) I s) NJ t.) K4 ts) Is) •- Q. C ' r,  .0 E C. : ..," C.: C 
..- . V C 7 • •-• ..., '' 1.a. -0. :a -•.c iv, I.+ --- C -c 1.c c 4- -.4 1...) NJ LA ta,  0,  I.) ..4 •-• t./1 .. E. :1 7 71' --7  2',- g•F,;:. B n -0 c - . .-e v• .... r 0 t,  - „ v , 

x c c •̀•-•-i -Us Os OC r = C Os .... .... • et. -.. .-. - es v,  F: :: v. e.," ... = B -• . •-i c 0 „ v n B 
‘.....D=  

c -- .1... 8 ,..., z.:: .P. CC Sr -..I Os ,. s•C CnC; ^Xcc; -.''''.... Cz:CDZ.-.••••' V..1A"-' 
E ., VI C. .-- ° ." n'  rt c "0 Y C ,,, C.: 

.... .... -. a .... C.  n •-• •-• 
c c a  

,-. ..., - . .„, E c
,.. 

-•  ^ n c rs • 5 we"'  0 ,-i.  ‘<cr  -,E7.•<"  r..n  . :•:`' ,„• .r.•  .... 0-  -. ..=, < - .... 
..... c;  . v. < • - • 

E. :: """ t..)s:e -9  c• _. c: ::,. c •-• - . . I- B 7 . = 
c-  I .4 c- C. = .7 1.• = .7.1 •- • r,  = - •-. a• -cl ,- .' b-  c n .4- r' - .-3 -' :-n,  --•,.., c_c _ =• rt n tr • ' ff W. C = * n  v,  ....‘, ft ....r.' sr •-• • eL c = "'' • 7 . 7; = t''' et = C. 
7'  .\.:,' 
c - aa uc. o•• ln .c. 4. .r. 1.4 L.+ Is) K.) Is4 14 NJ ...< VI .../ .....) .- LA = Os t." 1. .Cs t...• ft  

4.1 (", ' .-1 c OC V if .., 
-• n n cr.  r- C.. 

C. a- • 21 a c,  

1::.• -_ -= -1.J -,:e- -a. -- .I. "Cr• II. -0, -CC '... ..la. =' ' ' se. C.. L; rt. 
rr 

a .. tot c.. -9  F 5 a c --: r. - < a.  a:. .1... {.... OC •-• E . B̂   E . 2 rT. = C.,  -, 0 c... .-. - c 5 C. ... = Le. C KJ -.4 LA C LA cc g• E. e., rc r-i: -0 c   , O: i...,  a, ix iv, LA C iv ..1... 'cc '‘c ••••••• •••• .."' =. .. , ft ,(..2 (7 .._ z 
- - C., t-:  n E - • • B 

 
-, -, 

. n c- c vn c7  -v 
 bs n c .-- n FD r, 

.. --. C - ...:5 v  E S n  eT c. c 
= 5 

LA ._.; • = = a  v c •-• v. c -- E.  B rp'-'4  n.0  Brt  T).  c, -, . .... _ c c. v: r,-. • a  , • r... rt el. 
a a c c-  :: 

= B 5 . 1- -.; ..c.,, r: c r,: .... r- c ••< 
= - • c, • - = 7 - = 

a=  2.. e•T 
a  

..., rD -i •-• .... 0 
4, 

..0  -, - A . 

-0
_, 
 E B  „„-, 

- -, 
C. m es = - . - 

c 0 c, v• v c ...< c r-: • , 
z c  

V' 2 -4.. -... cx -.4 Cts 1. Is) .-- C •-• L: ... C.: Z; c.  
= = * .." * C f.e. 2 = gs sI...: C.:  

a  "7 Ez ii-, ,.":". - ‘,„, ,.,, cp• ,..., z ....) J. 1.) tr. Cr et . •-• - .... 11 Vi n  (1) "- B 
..c a L..., 4+ I..A .1=. .- I,.) Os B crc cao 7 v 0 r, a a -• c -- - IE '-. ....r.;  •-•v-  .̀.7 -7  2  rt t F.: t-.)' *t...) I., 1..., ... '17- -4.• 

c -• n _., _ • `.<  e- 
:- KJ t...) Is.) oc r...) .t. = 17:7 v ,...7  c.  = cc tv < c... ts.) 

;,.., .c... 
v Z., ,... - 1..) E KJ a Cc'  E .1; ,..G et '.< • ‘..( ..., C 

.. .-. .-. , ••••• = 

r-:  

1. T
h

e E
nvironm

ental  P
rotection A

ct 

A
ppeals

 to
 the E

nvironm
ental  A

ppeal B
oard  

.• c.: .• C: C.,. CV pm, 
0  0 ,...- -,., - v:. r') o F..• -, "; 3 a  n - n  

- _ _: E a•  ;,-, et ‘ . < ••-; ••'; C t; .0 ...... " n c . K g - - a CB 2 0 = . ...., -c 
c.  -c -c-• •.0 n c P, - rr, .... 

• c-. -6 .... -, - tr. ....- 
*:  -. 

tt
,  

....... C = t: 
.... •-• „ n c-  a ,-- < :-...• _ x ez,  n -. n a • ,..• - - • . 

...r. ...3 :...,: cr.: 
v r.. r• 

4 rt c• Z,, ".' F , V. a n -. .... e-  --' •-• " r - •-- ." •- ..• t.:. ?Z.' • rt. rc. rt '. 
F.: S .-•  

ft "c c E  
B 7. (n. .... ..- • , M  .. . 

n E • ... ,c,,i ., 
c .- M -0 = , • • < 

v. .. .-, ..„ ,..,, =Br-• nc. ,- _.. ,-; F . a r-: r. -• 

n -. 7c 7 ' r. 

;1- 4.  r :-= 0.'2 2 
E. •E- ,-;.. =. a a 

C .- 
C 7 .- .. = a r.:  c 7,,  rr,  v. c cc :-...., 7 :. = C. , a ••• v. 

C R 
-9_ 

z
< . 

-0  -2 ..- - V, em• r, _. r, ,_. 
1 a -, 'C r: -, - 

L-, ''.' - c" B - c-  c ..̀•C.  2 _ -• _ , ._, - . 
c-n, _77,  - z.•  - c c-. • c :.,, -7, .-, v - - • - 

c c ‘,...- :I-  • c_ - c- ..< r. _ 
a a - v c ,.., _ ,..... ._, • > 

- . z..- - - -- • ...,. = - r. = -. c.. r.. :L.- = - a_ r• - _ 
'- .... ..- • • • - :4 -- 
- < -•• = " = = •:.; . ,e• 
'- V  '-' •••- . r. "" r ... 
z. E.  
',...: - c ir-• :7 - c c ---. c c - - F. 
. 7 :7- C. - T. C.  C. ----. :-..- - •-c a 

C- -, p.  F.; ::.:
r. -. et

- .....c7, 
 

•- = 

••• 

S.  



4 



REPORT 
ON 

COMPENSATION FOR PERSONAL INJURIES AND DEATH 

ONTARIO LAW REFORM COMMISSION 

Ontario 

Ministry of the 1987 
Attorney 
General 



CHAPTER 3 

DAMAGES FOR 
NON-PECUNIARY LOSS 

1. INTRODUCTION 

In this chapter, the Commission will consider the nature and role of 
compensation for non-pecuniary loss suffered by an injured person. 
Although the view of what constitutes non-pecuniary loss has changed 
somewhat over the years,' the modern tendency is to describe such loss as 
involving three distinct elements: pain and suffering; loss of amenities 
(sometimes called loss of enjoyment of life); and loss of (or shortened) 
expectation of life. 

It is obvious that not all forms of non-pecuniary loss are necessarily 
present in every personal injury case. Where two or more are present, 
however, the Supreme Court of Canada, in a series of cases commonly 
referred to as the "trilogy",2  has held that it is proper and necessary to assess 
a single global sum to cover all non-pecuniary loss. As we shall see, this view 
reflects the essential similarity of purpose, as well as the basic imprecision, at 
least in monetary terms, of the three heads of damage. 

Until recently, damages for pain and suffering, including mental dis-
tress, could be recovered only by a plaintiff who had also suffered a personal 
injury as a result of negligence or a nominate intentional tort. Mental 
distress alone could not form the basis for a separate award or an indepen-
dent action. Emotional distress sufficiently serious to cause "objective and 
substantially harmful physical or psychopathological consequences"3  can 
now provide the basis fore separate claim, although in such circumstances it 
is possible to label the harm a "personal injury" and it is likely that the 
plaintiff will have suffered pecuniary loss as well. However, the law in this 

l  The concepts of pecuniary and non-pecuniary loss did not, in fact, appear until the 19th 
century, by which time there was a distinct law of torts. See Cherniak and Sanderson, 
"Tort Compensation—Personal Injury and Death Damages", in Law Society of Upper 
Canada, Special Lectures of the Law Society of Upper Canada 198111 New Develop-
ments in the Law of Remedies (1981)197, at 202. 

2  Andrews v. Grand ri Toy Alberta Ltd., [1978] 2 S.C.R. 229, 83 D.L.R. (3d) 452 
(subsequent references are to [1978] 2 S.C.R.); Arnold v. Teno, [1978] 2 S.C.R. 287, 83 
D.L.R. (3d) 609; and Thornton v. Board of School Thustees of School District No. 57 (Prince George), [1978] 2 S.C.R. 267, 83 D.L.R. (3d) 480 (subsequent reference is to 
[1978] 2 S.C.R.). 

3  Fleming, The Law of Torts (6th ed., 1983), at 146. 

[79 ]  
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injury victim. The Commission will discuss whether there should be any 
change in the law that now permits the estate to recover damages in respect 
of the deceased's pain and suffering and, apparently, loss of amenities, 
although not loss of expectation of life. 

The final related matter pertains to damages for emotional distress. 
The Commission will consider whether damages for such distress, standing 
alone, should be recoverable, and, if so, whether the right to recover them 
should be enshrined in legislation. 

2. THE NOTION OF NON-PECUNIARY LOSS 

The essential idea of a pecuniary loss is relatively straightforward. An 
injury or death may generate a variety of expenses and reduce or eliminate a 
number of opportunities and expectations having a clear pecuniary compo-
nent. While the calculation of the dollar value of these losses may not always 
be simple to perform—because, in the case of permanent injury or death, 
the lump sum damage award involves predictions or educated guesses as to 
the future—it is not difficult to think of these as losses. 

The notion of a non-pecuniary loss is more difficult. Certainly there is a 
sense of loss experienced by someone who, because of some physical 
impairment, can no longer enjoy life to the same extent as before the injury, 
or who suffers continuing discomfort or disability, or who now has a shorter 
lifespan. And while there may be no physical pain, emotional distress, or 
frustration experienced by an unconscious victim, there is still the loss of the 
ability to enjoy life, as well as, in many cases, the loss of expectation of life. 
But, whereas an objective pecuniary value can be determined, or at least 
approximated, where a person, for example, requires medical care or can no 
longer earn income because of a disability," one cannot, except arbitrarily, 
attach a dollar value to non-pecuniary loss. Thus, we are here considering a 
"loss" of a different order. 

It is not, of course, essential, in order to justify an award of damages or 
to decide on the appropriate amount of compensation, to continue to refer 
to these conditions as losses. One may well choose other labels. But the 
issues canvassed in this chapter clearly transcend the matter of characteriza-
tion. Rather, they deal with the central questions of policy respecting awards 
of damages for non-pecuniary loss—for example, whether they should 
continue to play a role in a future compensation regime and, if so, the 
principles on which they should be calculated. In order to be able to make 
these determinations, it is necessary first to consider the purpose of such 
awards. 

'I But see United Kingdom, Royal Commission on Civil Liability and Compensation for 
Personal Injury, Report (Cmnd. 7054, 1978) (hereinafter referred to as "Pearson 
Report"), Vol. 1, para. 360, at 85, where it is said that lallthough in theory all expenses 
resulting from injury are recoverable as pecuniary loss, in practice some of them may 
well be unquantifiable...". 
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area is evolving at a relatively rapid pace. The English Court of Appeal, for 
example, has allowed damages for emotional distress in breach of contract 
cases,4  and Ontario courts seem prepared to follow suit.5  

In Ontario, there may also be an award of damages for non-pecuniary 
loss arising from the interference with relational interests where such loss 
flows from the injury or death of an individual. This type of award is 
provided for in section 61(2Xe) of the Family Law Act, 1986,6  which states 
that the damages recoverable include "an amount to compensate for the loss 
of guidance, care and companionship that the claimant might reasonably 
have expected to receive from the person if the injury or death had not 
occurred". While it was at one time asserted that damage of this kind was 
pecuniary in nature, it now appears to be generally accepted that such a 
classification was something of a fiction. Those entitled to make a claim 
under the Act are the spouse, children, grandchildren, parents, 
grandparents, brothers, and sisters of the person injured or killed. Other 
jurisdictions have statutes that limit recovery to cases of wrongful death and 
include a less extensive family group, omitting brothers and sisters. Most 
also limit recovery to pecuniary loss.7  

In our examination of damages for non-pecuniary loss, the Commis-
sion will consider whether such damages should continue to be awarded to a 
living plaintiff and, if so, whether there should be any change in the law—
more particularly, the $100,000 limit—set forth by the Supreme Court of 
Canada in the trilogy, that is, Andrews v. Grand & Toy Alberta Ltd.,8  Arnold 
v. Teno,9  and Thornton v. Board of School Trustees of School District No. 57 
(Prince George) •10 Given our endorsement of awards of damages for non-
pecuniary loss, we shall examine several further matters that arise in 
connection with such awards. The first matter concerns whether, and, if so, 
the degree to which, guidance should be given by the trial judge to the jury in 
respect of the quantum of damages awardable, and whether counsel should 
be entitled to speak to this issue. In this context, we shall also consider the 
review of jury and court awards by appellate courts. 

The second matter arising in connection with awards for non-pecuni-
ary loss concerns the survival of actions in favour of the estate of a deceased 

4  Jarvis v. Swans Tours Ltd., [1973] Q.B. 233, [1972] 3 W.L.R. 954 (C.A.), and Heywood v. 
Wellers, [1976] Q.B. 446, [1976] 2 W.L.R. 101 (C.A.). 

5  P1/on v. Peugeot Canada Ltd. (1980), 29 O.R. (2d) 711, 114 D.L.R. (3d) 378 (H.C.J.). See, 
also, Brown v. Waterloo Regional Board of Police Commissioners (1983), 43 O.R. (3d) 
113, 150 D.L.R. (3d) 729 (C.A.). 

6  S.O. 1986, c. 4. 

7  For a discussion of third party claims, including claims for loss of guidance, care, and 
companionship, under the Family Law Act, 1986, see supra, ch. 2. 

8  Supra, note 2. 

9  Supra, note 2. 

I°  Supra, note 2. 
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injury victim. The Commission will discuss whether there should be any 
change in the law that now permits the estate to recover damages in respect 
of the deceased's pain and suffering and, apparently, loss of amenities, 
although not loss of expectation of life. 

The final related matter pertains to damages for emotional distress. 
The Commission will consider whether damages for such distress, standing 
alone, should be recoverable, and, if so, whether the right to recover them 
should be enshrined in legislation. 

2. THE NOTION OF NON-PECUNIARY LOSS 

The essential idea of a pecuniary loss is relatively straightforward. An 
injury or death may generate a variety of expenses and reduce or eliminate a 
number of opportunities and expectations having a clear pecuniary compo-
nent. While the calculation of the dollar value of these losses may not always 
be simple to perform—because, in the case of permanent injury or death, 
the lump sum damage award involves predictions or educated guesses as to 
the future—it is not difficult to think of these as losses. 

The notion of a non-pecuniary loss is more difficult. Certainly there is a 
sense of loss experienced by someone who, because of some physical 
impairment, can no longer enjoy life to the same extent as before the injury, 
or who suffers continuing discomfort or disability, or who now has a shorter 
lifespan. And while there may be no physical pain, emotional distress, or 
frustration experienced by an unconscious victim, there is still the loss of the 
ability to enjoy life, as well as, in many cases, the loss of expectation of life. 
But, whereas an objective pecuniary value can be determined, or at least 
approximated, where a person, for example, requires medical care or can no 
longer earn income because of a disability,11  one cannot, except arbitrarily, attach a dollar value to non-pecuniary loss. Thus, we are here considering a "loss" of a different order. 

It is not, of course, essential, in order to justify an award of damages or 
to decide on the appropriate amount of compensation, to continue to refer 
to these conditions as losses. One may well choose other labels. But the 
issues canvassed in this chapter clearly transcend the matter of characteriza-
tion. Rather, they deal with the central questions of policy respecting awards 
of damages for non-pecuniary loss—for example, whether they should 
continue to play a role in a future compensation regime and, if so, the 
principles on which they should be calculated. In order to be able to make 
awards. these determinations, it is necessary first to consider the purpose of such 

II 
 But see United Kingdom, Royal Commission on Civil Liability and Compensation for Personal Injury, Report (Cmnd. 7054, 1978) (hereinafter referred to as "Pearson 

Report"), Vol. 1, para. 360, at 85, where it is said that laIlthough in theory all expenses 

well be unquantifiable...". resulting from injury are recoverable as pecuniary loss, in practice some of them may 
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3. ME PURPOSE OF DAMAGES FOR NON-PECUNIARY LOSS 

INTRODUCTION 

Before examining briefly the three heads of damage for non-pecuniary 
loss, a general comment relating to awards of damages for such loss ought to 
be made. The Supreme Court of Canada's approval in the trilogy of a global 
award for non-pecuniary loss involved a recognition of the essential similar-
ity of purpose of the three heads of damage and that a separate assessment 
would suggest a capacity for precision that would simply be misleading. In 
Andrews v. Grand & Toy Alberta Ltd., Mr. Justice Dickson, delivering the 
reasons for judgment of the unanimous Court, asserted:12  

It is customary to set only one figure for all non-pecuniary loss, including 
such factors as pain and suffering, loss of amenities, and loss of expectation of 
life. This is a sound practice. Although these elements are analytically distinct, 
they overlap and merge at the edges and in practice. To suffer pain is surely to 
lose an amenity of a happy life at that time. To lose years of one's expectation of 
life is to lose all amenities for the lost period, and to cause mental pain and 
suffering in the contemplation of this prospect. These problems, as well as the 
fact that these losses have the common trait of irreplaceability, favour a 
composite award for all non-pecuniary losses. 

PAIN AND SUFFERING 

The use of the two words "pain" and "suffering" usually denotes two 
conditions: physical discomfort and mental or emotional distress. As in the 
case of the other heads of non-pecuniary loss, an award of damages under 
this head can be expected to do nothing more than to provide solace. It 
cannot function in the fashion of an analgesic to deaden the pain or as a 
tranquillizer to lighten the distress. It cannot replace the physical comfort or 
emotional tranquillity that may be considered to have been "lost". But it 
may have an important consoling effect nonetheless, in that it signifies a 
recognition by the law of the unhappy consequences that a personal injury 
has brought upon its victim. An award may also help to alleviate some pain 
and suffering or distract the injured party by permitting him to purchase 
material or other comforts that he may otherwise lack. 

Few seem to question the propriety of an award for this purpose, 13  
although it seems to be agreed that, if the injury victim is unconscious and, 
therefore, unaware of his condition, there should be no award for pain or 
suffering.I4  It has also been suggested "that giving damages for physical pain 

12 Supra, note 2, at 264. 

13 Although, as will be noted infra, this ch., sec. 6, some no-fault proposals would omit all 
non-pecuniary heads of compensation. 

14  No such damages were awarded in The Queen in right of Ontario v. Jennings, [19661 
S.C.R. 532, 57 D.L.R. (2d) 644. See, also, Lim v. Camden and Islington Area Health 
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that is wholly past, not continuing and not expected to recur, is simply an 
anomaly, for there can be no solace for past pain".15  But unlike the 
unconscious injury victim, the victim whose pain is a thing of the past is 
nevertheless aware of having had that experience; arguably, therefore, it is 
still possible for the law to signify to the injury victim, by an award of 
damages, its recognition of the fact that he has had an unpleasant experi-
ence, the memory of which may well continue. 16  

Where pain and suffering are permanent or long term, it is normally 
because the injury is disabling to some degree. Thus, there is also likely to be 
a loss of amenities, that is, a loss of the capacity to do certain things or to 
enjoy doing them. There may not necessarily be a shortened expectation of 
life. However, as we have noted, the Supreme Court has established that a 
global sum should be assessed, thereby recognizing, among other things, the 
similarity of the three heads.17  

(c) Loss OF AMENITIES AND SHORTENED EXPECTATION OF LIFE 

The independent claim for loss of expectation of life was first explicitly 
recognized by the courts in Rose v. Ford . 18  The loss was seen as something in 
the nature of a loss of a property interest. As Lord Wright stated:1-9  

[A] man has a legal right that his life should not be shortened by the tortious act 
of another. His normal expectancy of life is a thing of temporal value, so that its 
impairment is something for which damages should be given. 

Authority, [1980] A.C. 174, [1979] 3 W.L.R. 44 (H.L.) (subsequent reference is to [1980] 
A.C.), and Pearson Report, supra, note 11, para. 394, at 91. Concerning the distinction 
between pain and suffering, on the one hand, and the other two heads of damage, on the 
other, with respect to the question whether an award should be made to an unconscious 
plaintiff, see text accompanying notes 22-25, 35-36, and 101-04, infra. 

15  Skelton v. Collins (1966), 39 A.L.J.R. 480 (H.C.), at 496, per Windeyer J. 
16  For pain that is past, damage awards tend to be moderate, although in minor injury 

cases—which represent the majority of cases—pain and suffering is often the biggest 
single head of damages. An examination of Stonehouse et al. (eds.), Goldsmith's Damages for Personal Injury and Death in Canada (Digest Service) discloses that, for 
minor injuries, non-pecuniary damages can go as high as $10,000, but that the usual 
range is from $500 to $3,500. A not untypical case described injuries that required no 
treatment other than ice packs and analgesics, cleared up completely and brought an 
award of $1,500 in non-pecuniary damages. See, also, Cheng, Report on Modified No-Fault Automobile Insurance Plan in Ontario (February 25, 1986), in State Farm Insurance Companies, Submission To: The Ontario Law Reform Commission Project 
on Compensation for Personal Injury and Death (May 31, 1986), Appendix A. "Nui-
sance" and "minor injury" cases accounted for 72% of claims, "non-economic loss" for 
86% of damages paid in "nuisance" cases and 76% in "minor injury" cases (Exhibit 2A 
to Appendix A). 

17 
Andrews V. Grand & Toy Alberta Lid., supra, note 2, at 264. 

18 
[1937] A.C. 826, [1937] 3 All E.R. 359 (H.L.) (subsequent reference is to [1937] 3 All E.R.). 

19  Ibid., at 371-72. 
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In Benham v. Gambling,20  the House of Lords stated that damages should faculties a be assessed on the basis of "an objective estimate of what kind of future on approach, 
earth the victim might have enjoyed...". A reasonable and moderate figure pleasure a should be awarded.21 which awz 

with reaso 
As we have said, loss of the amenities of life refers to the loss of the 

ability to engage in normal activities and, therefore, the loss of the ability to In tht 
enjoy life to its fullest. Loss of the amenities of life, together with shortened methods c 
expectation of life, have frequently been distinguished from pain and Andrews, 
suffering on the basis that the last mentioned head of damage is said to be 
subjective, whereas the first two are said to be objective. This means, 
presumably, that pain and suffering depend upon an awareness of these tive, it 
conditions on the part of the victim, while loss of amenities and shortened prope 
expectation of life can be said to exist notwithstanding the victim's lack of The n 
awareness. Thus, in H. West & Son Ltd. v. Shephard,22  a majority of the equip! 

make House of Lords declined to award damages for pain and suffering to an 
physic unconscious plaintiff, but did award damages for loss of amenities and The re shortened expectation of life. ration 

This case was followed by the Supreme Court of Canada in The Queen 
in right of Ontario v. Jennings,23  but without any analysis of the issues. 
However, the minority in the House of Lords in H. West & Son Ltd. v. 
Shephard and the majority of the High Court of Australia in Skelton v. 
Collins24  believed that the damages awarded under the three different heads 
served roughly the same purpose—solace—and that that purpose would not 
be advanced by an award to an unconscious plaintiff.25  

(d) CONCLUSION 

Professor Anthony 0gus26  has outlined three approaches to the assess-
ment of damages for lost amenities:27  the conceptual approach, which treats 

20 [1941] A.C. 157, at 167, [1941] 1 All E.R. 7 (H.L.) (emphasis added). 
21 See, also, Bechthold v. Osbaldeston, [1953] 2 S.C.R. 177, 4 D.L.R. 783, and Northland 

Greyhound Lines Inc. v. Bryce, [1956] S.C.R. 408, 3 D.L.R. (2d) 81. 

22  [1964] A.C. 326, [1963] 2 W.L.R. 1359 (H.L.). This case followed Wise v Kaye, [1962] 1 
Q.B. 638, [1962] 2 W.L.R. 96 (C.A.). 

23  Supra, note 14. 
24 Supra, note 15. 

25  In the words of Mr. Justice Windeyer of the High Court, damages for non-pecuniary loss 
are "solace for a condition created" rather than "payment for something taken away" 
(ibid., at 495). See, also, Pearson Report, supra, note 11, paras. 393-95, at 91-92. 

26 Ogus, "Damages for Lost Amenities: For a Foot, a Feeling or a Function" (1972), 35 
Mod. L. Rev. I. 

Professor Margaret Somerville suggests that the three different methods could be 
applied to pain and suffering as well: see Somerville, "Pain and Suffering at Interfaces of 
Medicine and Law" (1986), 36 U. Toronto L.J. 286, at 291-92. 
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faculties as personal assets, each having an objective "value"; the personal 
approach, which attempts to evaluate the past, present, and future loss of 
pleasure and happiness of each injured person; and the functional approach, 
which awards such a sum as might be used to provide the injured individual 
with reasonable solace.28  

In the trilogy the Supreme Court of Canada considered these three 
methods of assessment and purported to choose the functional approach. In 
Andrews, Mr. Justice Dickson stated:29  

If damages for non-pecuniary loss are viewed from a functional perspec-
tive, it is reasonable that large amounts should not be awarded once a person is 
properly provided for in terms of future care for his injuries and disabilities. 
The money for future care is to provide physical arrangements for assistance, 
equipment and facilities directly related to the injuries. Additional money to 
make life more endurable should then be seen as providing more general 
physical arrangements above and beyond those relating directly to the injuries. 
The result is a coordinated and interlocking basis for compensation, and a more 
rational justification for non-pecuniary loss compensation. 

At the same time, however, the Court brought an element of subjectivity 
into the calculation. Notwithstanding that such awards are arbitrary or 
conventional and that assessability, uniformity, and predictability are 
important, the Court was of the view that they must have some regard for 
the individual situation of the victim:30  

For example, the loss of a finger would be a greater loss of amenities for an 
amateur pianist than for a person not engaged in such an activity. Greater 
compensation would be required to provide things and activities which would 
function to make up for this loss. 

Thus, the view of the Supreme Court of Canada may be summed up in 
the following propositions. There should be recognition by the law, through 
an award of damages, that the injury victim has suffered distress and a sense 
of loss. There is, however, no conclusive test of the appropriate amount of 
damages to compensate the victim. The award, which must be arbitrary, 
should be substantial, but limited and, in a sense, conventional. The 
amount of the award was set by the Supreme Court of Canada at $100,000, 
in 1978 dollars,31  in cases involving two quadraplegic plaintiffs and one- 
brain damaged plaintiff, and was described by the Court as a "rough upper 
limit" for non-pecuniary loss generally. 

28  Professor Somerville argues that different approaches could be taken to the award of 
damages for non-pecuniary loss. For example, a subjective approach could be taken to 
the award of damages for pain and suffering, while an objective approach could be taken 
to loss of amenities. See ibid., at 291. 

29  Supra, note 2, at 262. 
3° Ibid., at 263. 

31  This figure is now just under $200,000. See, for example, Scarify, Wilson (1986), 10 
B.C.L.R. (2d) 273, 39 C.C.L.T. 20 (S.C.), where an award for non-pecuniary damages of 
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In the subsequent case of Linda! v. Linda1,32  in which the Supreme 
Court of Canada took the opportunity to "continue the exposition" of the 
principles sketched in the trilogy,33  the Court rejected what has been called 
the corrlparative approach to determining damages for non-pecuniary loss. 
It was of the view that the amount recovered does not depend on the 
seriousness of the injury or the extent of the plaintiff's "lost assets"; 
accordingly, courts should not measure the difference in value between the 
losses caused by different injuries, so that a person injured only half as 
seriously would receive only half as much.34  However, while a sliding scale 
for awards was rejected, the Court did countenance some degree of flexibil-
ity in the awards given to different plaintiffs; consequently, some sort of 
comparison between victims was, it seems, necessarily contemplated. 

On the question whether damages should be awarded for lost amenities 
to someone who is not aware of the loss, the Supreme Court's decision in 
Andrews v. Grand & Toy Alberta Ltd. may be seen to imply that they should 
not, although the point is not made explicit and there is no reference to The Queen in right of Ontario v. Jennings. If the objective of the damage award is 
the provision of reasonable solace for misfortune—that is, physical arrange-
ments that can make life more endurable—then that objective cannot be 
met. Money will not, to use Dickson J.'s words, "serve a useful function in 
making up for what has been lost in the only way possible, accepting that 
what has been lost is incapable of being replaced in any direct way".35  
However, as we have seen, conflicting approaches have been taken in 
England and Australia, and distinctions have been drawn between pain and 
suffering, on the one hand, and loss of amenities, on the other.36  

4. SURVIVAL OF ACTIONS 

As we have seen,37  at common law, tort actions did not survive the 
death of the injured person in favour of his estate.38  However, all Canadian 

$188,842 was made; Baumeister v. Drake (1986), 5 B.C.L.R. (2d) 382, 38 C.C.L.T. 1 
(S.C.), where there was an award for non-pecuniary damages of $181,783; and Mitchell v. U-Haul Co. of Can. Ltd. (1986), 47 Alta. L.R. (2d) 193 (Q.B.), where an award was 
made for non-pecuniary damages of $181,000. 

32  Linda! v. Linda!, [1981] 2 S.C.R. 629,129 D.L.R. (3d) 263 (subsequent references are to [1981] 2 S.C.R.). 
33  Ibid., at 630. 
34  Ibid., at 641-43. See, also, Richards v. B & B Moving & Storage Ltd., unreported (June 27, 1978, Ont. C.A.). 
35  Andrews v. Grand & Toy Alberta Ltd., supra, note 2, at 262. 
36  See text accompanying notes 13-14 and 22-25, supra. 
37  Supra, ch. 2, sec. 2(b)(i). 
38  For a discussion of survival actions, see Waddams, The Law of Damages (1983), ch. 12; Cooper-Stephenson and Saunders, Personal Injury Damages in Canada (1981), ch. 8; and Luntz, Assessment of Damages for Personal Injury and Death (2d ed., 1983), ch. 9, sec. 1. 
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of American states have now enacted dollar limits with respect to such 
damages. "8  

In California, for example, the Medical Injury Compensation Reform 
Act119  provides that non-economic damages, to compensate for pain, suffer-
ing, inconvenience, physical impairment, disfigurement, and other intang-
ible damages, should be limited to $250,000 in personal injury accidents 
against health care providers. While the California limit is greater than the 
current value of the $100,000 upper limit set in the Supreme Court of 
Canada's trilogy, it is also fair to say that California is identified as one of the 
areas in the United States where jury awards have tended to be most 
generous. Hence, in a sense, the California limit established by statute 
represents an even more dramatic policy decision than that represented in 
Canada by the trilogy, which merely adopted as a "rough upper limit" an 
amount that had been among the highest awarded in personal injury cases 
prior to the decisions of the lower courts in Thornton, Andrews, and Arnold.' 2° 

6. ARGUMENTS AGAINST THE APPROACH IN THE TRILOGY 

There is, of course, no demonstrably correct approach to the awarding 
of damages for non-pecuniary loss. It is, as Canadian, English, and other 
courts have repeatedly pointed out, an undertaking for which there is no 
objective measure. 121  The process can, however, be informed by a coherent 
policy so that the decision will not be arbitrary in the particular case; that is, 
it need not be contingent solely upon the unfettered discretion of a judge or 
a jury. 

In this section, we shall examine briefly the contention that the present 
law, represented by the trilogy in the Supreme Court of Canada, is deficient 
and therefore ought to be reformed. 122  We leave to the next section the 
narrower questions of the respective roles of the judge and jury, survival of 
actions, and the award of damages for emotional distress alone. 

118  See Council of State Governments, Backgrounder (December, 1985), which lists 32 
states with such legislation. 

119  Cal. Civ. Code § 3333.2. 

But see, for example, Jackson v. Millar, [1972] 2 O.R. 197 (H.C.J.), where $150,000 was 
awarded for non-pecuniary loss. This award was left untouched in the Court of Appeal 
([1973] 10.R. 399) and the Supreme Court of Canada ([1976] 1 S.C.R. 225). 

121  It has been said that, in the trilogy, the "monetary evaluation of non-pecuniary losses 
was held to be more a philosophical and policy exercise than a legal or logical one": 
Cherniak and Sanderson, supra, note 1, at 212. 

122 See, generally, B.C. Report, supra, note 52, esp. at 16-17. For a response to that Report, 
see Waddams, "Compensation for Non-Pecuniary Loss: Is There a Case for Legislative 
Intervention?" (1985), 63 Can. B. Rev. 734. 

With respect to the recommendation in the B.C. Report to "abolish" the rough 
upper limit established in the trilogy, Waddams notes the "unresolved conflict" in the 

120 
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In some cases, criticism of the present law has led to the conclusion that 
no award should be made for non-pecuniary loss. Two arguments can be 
raised in favour of such a policy. The first is that because many injury 
victims now go uncompensated for their pecuniary losses, it would be 
preferable to direct the money to meeting that shortcoming of the system 
rather than add it to the compensation of those whose pecuniary awards are 
adequate. 

The other argument raised for abolishing damages for non-pecuniary 
loss is that such damages constitute a barrier to rehabilitation. It is said that 
the injury victim's belief that damages for non-pecuniary losses will be 
reduced by successful efforts on his part to overcome his injury can be 
subversive of rehabilitation.123  

With respect to the first argument, it bears emphasizing that the 
abolition of the right to damages for non-pecuniary loss under the present 
tort system would not, in itself, serve to redirect the money to any other 
particular purpose. Redirection—in order to provide full compensation for 
pecuniary losses, where this is thought to be lacking, or for any other 
reason—would occur only where it is expressly mandated by a different type 
of compensatory regime. For example, the denial of damages for non-
pecuniary loss tends to be associated with schemes of universal no-fault 
compensation, either for victims of a particular type of accident or for injury 
victims generally. In this connection, reference may be made to the Com-
mission's Report on Motor Vehicle Accident Compensation,I 24  in which we 
proposed a no-fault compensation scheme in respect of motor vehicle 
accidents. In that Report, it was recommended that "no compensation 
should be paid for non-pecuniary losses suffered as a result of a motor 
vehicle accident".125  Workers' compensation schemes frequently exclude 
the possibility of such damages under certain circumstances. By providing 
compensation for all accident victims in respect of their pecuniary loss, they 
concentrate resources on the cost of care. 

The second argument—concerning the allegedly negative effect of an 
award of damages for non-pecuniary loss on the rehabilitative efforts of 
injured persons—is, it appears, a factor in the abolition or limitation of such 
damages in many of the schemes described above. However, to the extent 
that the argument carries any weight, it does so only in respect of the period 
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Report between the desire to impose a known limit, or "reference" point, on damages 
for non-pecuniary loss and the desire to give a "largely unfettered power in trial courts" 
to award such damages (ibid., at 740). 

123  Ontario Law Reform Commission, Report on Motor Vehicle Accident Compensation 
(1973) (hereinafter referred to as "O.L.R.C. Report"), ch. VI. In the B.C. Report, supra, 
note 52, at 18, it was said that one argument allegedly favourable to an upper limit on 
non-pecuniary damages was that, without it—that is, if damages were "at large"—there 
would be "an incentive for personal injury victims to dwell on their misfortunes". 

124  0.L.R.C. Report, supra, note 123. 

125  Ibid., at 107. 
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of time between the injury and the judgment. Once the quantum has been 
fixed by the court, any malingering by the plaintiff would serve no purpose 
and, accordingly, any disincentive to rehabilitation would be removed. 

Finally, it should be noted that the two arguments considered above 
may, in fact, be used to advance a cause other than that of completely 
abolishing awards of damages for non-pecuniary loss. Assuming their 
validity, at least under some circumstances, it may be said that both of these 
arguments could be made by those who favour a conventional, limited 
award, like that endorsed in the trilogy, rather than no award at all. 

Criticism of existing law also comes from those who favour a policy of 
higher awards, sometimes with no upper limit. Several arguments have been 
advanced in favour of higher awards. One argument that had been raised in 
the past is that a fixed limit involves the prospect of erosion by inflation.126  But arguments based purely on the adverse effects of this factor can be easily 
countered. The courts are now prepared to take inflation into account in 
applying the upper limit imposed by the trilogy. In Fenn v. City of Peterborough 127 

the Ontario Court of Appeal justified an award of 
$125,000 for non-pecuniary damages on the ground that there had been an 
erosion in the value of money since the upper limit was established. The case 
went to the Supreme Court of Canada, which upheld the award, without 
commenting on the Court of Appeal's reasoning. 128  In Linda/ v. Linda1, 129  although the Supreme Court of Canada upheld the decision of the British 
Columbia Court of Appeal to reduce a trial judgment from $135,000 for 
non-pecuniary damages to $100,000, it also stated:13° 

Account may be taken of inflation in awarding damages and it is not 
suggested that the figure of $100,000 should not vary in response to economic 
conditions, in particular, the debasement of purchasing power as a result of inflation. 

It has also been argued that, with an upper limit of $100,000, the 
amounts available for less serious injuries quickly diminish; but, again, the 
courts seem to have rejected the notion that there is a sliding scale, with the 
person injured only half as seriously receiving only half as much.131  In Linda! v. Linda!, the Court explained:132  

126  Cherniak and Sanderson, supra, note 1, at 220 et seq. 
127 

/Y) 25 O.R. (2d) 399, 104 D.L.R. (3d) 174 (C.A.). 
128  Sub nom. Consumers' Gas Co v. City of Peterborough, 

[1981] 2 S.C.R. 613, 129 D.L.R. (3d) 507. 

129  Supra, note 32. 

130  Ibid., at 643. 

131  Ibid. 

132  Ibid., at 637. 
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[T]he amount of an award for non-pecuniary damage should not depend alone 
upon the seriousness of the injury but upon its ability to ameliorate the 
condition of the victim considering his or her particular situation. It therefore 
will not follow that in considering what part of the maximum should be 
awarded the gravity of the injury alone will be determinative. An appreciation 
of the individual's loss is the key and the 'need for solace will not necessarily 
correlate with the seriousness of the injury' (Cooper-Stephenson and Saunders, 
Personal Injury Damages in Canada (1981), at p. 373). In dealing with an award 
of this nature it will be impossible to develop a 'tariff'. An award will vary in 
each case 'to meet the specific circumstances of the individual case' (Thornton 
at p. 284 of S.C.R.). 

A further argument in favour of higher awards for non-pecuniary loss is 
that greater deterrence would thereby be achieved. While that proposition is 
no doubt true, the important issue from an economic perspective is obtain-
ing the correct level of deterrence. Whether one is thinking in terms of 
deterring individuals from rash behaviour or deterring people generally 
from engaging in a particular activity, the economic argument is that the 
appropriate degree of deterrence is achieved by requiring that potential 
wrongdoers face the full social cost of their activities. Accordingly, on this 
analysis, the appropriate amount of damages from a deterrence standpoint 
is the social cost of the losses occasioned by the wrongful activity. But this 
principle does not readily dictate the appropriate amount of damages 
because the inquiry returns to the question, "What is the appropriate 
evaluation of the loss?". Unless it can be shown that the Supreme Court's 
approach does not amount to an adequate assessment of the injured 
person's losses, the economic conception of deterrence requires no greater 
award than that endorsed in the trilogy. 

Some have argued, in effect, that damages for non-pecuniary loss 
should be sufficiently high—that is, beyond the Supreme Court of Canada's 
"rough upper limit"—to compensate the injured person for pecuniary losses 
not specifically dealt with or foreseen at tria1.133  The Commission cannot, 
however, see why the courts, or the Legislature, should do indirectly what 

133  See Pearson Report, supra, note 11, para. 360, at 85. See, also, B.C. Report, supra, note 
52, at 14-16. After appearing to make this type of argument, the B.C. Report stated 
(ibid., at 15): 

We do not mean to suggest that damages for non-pecuniary loss should be 
considered as compensation for other heads of loss for which inadequate or no 
damages are awarded. We merely doubt whether it is safe to assPrt that adequate 
compensation on other heads of loss is sufficient reason to agst-ss non-pecuniarY 
losses moderately. 

But then the B.C. Report made these comments (Ibid., at 16): 

Because of the uncertainty inherent in accurately estimating pecuniary loss, an 
award for non-pecuniary loss often provides a sum which safeguards the plaintiff 
from a financial shortfall arising because the assumptions made were wrong. 
Placing a ceiling on damages for non-pecuniary loss may seriously impair a 
function performed by those damages as an element of the whole process of 
adequately compensating the plaintiff. 
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they might do directly. If it is thought to be essential to expand the heads of 
damage for pecuniary loss in order to compensate the victim more fully, this 
ought to be done expressly. Damages to provide solace for such intangible 
"losses" as pain and suffering, loss of amenities, or loss of expectation of life 
should not be used as a means of rectifying any basic deficiency in the law 
relating to awards of damages for pecuniary loss. 

Finally, it is said that the policy adopted by the Supreme Court of 
Canada in the trilogy simply results in inadequate compensation for injured 
persons with respect to non-pecuniary loss. In other words, it is an argument 
in favour of greater generosity—basically, more solace—to the victims of injury. 

As we have said already, since all agree that there is no truly objective 
measure of the loss suffered, the determination concerning what constitutes 
appropriate compensation is a policy decision based on a number of 
considerations. The Supreme Court, in the trilogy, clearly directed its 
attention to whether the amount it was awarding was enough to compensate 
the injured party adequately for non-pecuniary loss. One may disagree,134  but one cannot prove the Court wrong.135  

In the trilogy, the Supreme Court of Canada partly justified its policy of 
restraint on the basis of what it considered to be the likely adverse effect on 
liability insurance premiums of unlimited and unpredictable awards. The 
Law Reform Commission of British Columbia was highly critical of the 
Supreme Court's reasoning with respect to the impact of insurance. The 
British Columbia Commission was of the opinion that the Court's assess-
ment of the matter was superficial, resting partially on what it said was 
misleading—and, it appears, ultimately withdrawn—publicity, sponsored by 
the insurance industry in the United States, claiming that high damage 
awards would lead to prohibitively high insurance premiums. Indeed, it 
would appear that the Court's statements on the effect of damage awards on 
insurance premiums were not based on any empirical evidence; nor was the 
issue even argued before the Court. 

134  The B.C. Report, ibid., at 21, stated: 

It [the limit imposed in the trilogy] has ... probably led to undercompensating 
personal injury victims generally....The only conclusion that can be reached with 
absolute certainty is that the current 'limit' is far too low. 

135  In the B.C. Report, the dissenting Commissioner stated as follows (Memorandum of 
Dissent by Anthony E Sheppard, ibid., at 33): 

Critics of the rule have not shown and indeed cannot show convincingly that the 
limit is unfair because non-pecuniary losses cannot be objectively quantified and 
because $100,000 adjusted for inflation and with court order interest is a substan-
tial sum of money. 

See, also, ibid., at 12: "[Me have doubts whether damages for non-pecuniary loss serve 
any one narrow purpose. Confining the level of those damages overlooks a number of 
other kinds of loss for which a plaintiff usually receives no compensation". 
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The British Columbia Commission stated that damages for non-pecun-
iary loss generally represent a small portion of the total damage award, that 
awards are not as high as one would believe simply by reading newspaper 
accounts, and that American awards are, and will likely remain, higher than 
British Columbia awards because the cost of medical care is much greater in 
the United States.136  The Commission conducted a study "to predict the 
impact on motor vehicle insurance premiums of higher awards for non-
pecuniary loss",137  and drew the conclusion that "concerns over the costs of 
insurance with respect to compensating for non-pecuniary loss were over-
stated by the Supreme Court of Canada".138  It said that increases in 
premiums, while not nominal, would not be prohibitive. 

We are of the view that the question whether the abolition of the 
trilogy's "rough upper limit" would result in dramatically increased liability 
insurance premiums cannot be answered conclusively without further 
empirical data. Arguments have been marshalled on either side; yet, since 
most evidence is anecdotal, answers are generally speculative and, we 
believe, will remain so for some time.139  

The British Columbia Commission raised a further argument against 
the approach taken by the Supreme Court of Canada in the trilogy. The 
argument was that, in settling a "rough upper limit" for damages for non-
pecuniary loss, the Supreme Court was usurping the role of the Legislature. 
While, for example, the Commission was willing to countenance the Court 
"[defining] the role to be played by damages for non-pecuniary loss", the 

136  Ibid., at 13. 

137  Ibid., at 30. 

138  Ibid. 

139  However, it has been argued that "the cost of high awards is ultimately borne by large 
sections of the public through liability insurance premiums, and that unpredictability of 
awards as well as their large size increases the cost of insurance": Waddams, supra, note 122, at 736. The Ontario Task Force on Insurance also referred, inter alia, to the effect of large damage awards on liability insurance premiums (Ontario, Final Report of the Ontario Task Force on Insurance (1986), at 38): 

There is no doubt that the current insurance crunch is dominated by a crisis 
in liability insurance. As noted above, the causes of this crisis are difficult to 
discern but relate primarily to the extreme uncertainty associated with 'long-tail' 
risks. The insurer's exposure may extend for many years beyond the time when the 
insured occurrence took place, and systemic socio- legal and economic changes are 
constantly shifting the parameters of liability and quantum of damage. This 
uncertainty has made it impossible for insurers to price the various types of risks 
and has led directly to the severe problems in availability, adequacy and affordabil-
ity of liability insurance coverage. 

The Task Force indicated that the problem was not serious in all areas of liability-
generating activity. The problem seemed most pressing for product manufacturers, 
municipalities, tavern owners, hotels, hospitals, volunteer groups, contractors, truckers, 
bus operators, and newspapers. The Task Force called for responses broader than the 
mere limitation of damages for non-pecuniary losses. But its conclusions do support 
such a limitation. 
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Commission was of the view that the Court "was not in the best position to 
determine whether to impose an arbitrary limit on damages for non- 
pecuniary loss".14° 

We cannot agree. We believe that it is the proper function of appellate 
courts to control damage awards. An appellate court, and particularly a 
court of last resort, must ensure that such awards are fair and consistent, 
that is, that they are fair as between plaintiffs similarly injured and as 
between defendants, as well as between the parties in individual cases. It 
does not appear to us that the objectives of fairness and consistency can be 
achieved unless there is some sort of scale for comparing one case with 
another. Any such scale must have an upper end, more or less clearly 
defined. In our opinion, it is not beyond the proper jurisdiction of an 
appellate court to indicate, for the guidance of trial courts, where that upper 
end lies. 

7. CONCLUSIONS 

(R) THE APPROACH IN THE TRILOGY 

The Commission has come to the conclusion that, in a compensation 
regime based on the idea that a "wrongdoer" should pay for the injury done 
to another person, it is not appropriate to abolish awards of damages for 
non-pecuniary loss. We are unaware of any significant public sentiment in 
favour of abolishing the award of damages under this head.141  While some 
surveys have suggested that people might be prepared to give up such 
compensation in favour of a system that provided compensation for all 
pecuniary losses on a no-fault basis,142  this option does not come within the 
terms of reference of this Report. However, it bears emphasizing that even 
the no-fault accident compensation regime in New Zealand permits awards 
for non-pecuniary loss, although of a very modest amount. 

Our endorsement of awards of damages for non-pecuniary loss applies 
equally to past, as well as present, pain and suffering. For some, the notion 
of "solace", the purpose advanced by the Supreme Court of Canada in the 
trilogy as the basis of damages for non-pecuniary loss, involves the spending 
of the award in order to furnish some form of comfort only for anticipated 
on-going pain and suffering. We believe, however, that the need for solace is 
not inconsistent with the memory and experience of past pain and suffering, 
and that it is the receipt of the award that furnishes that solace.I43  

14°  B.C. Report, supra, note 52, at 16. 

141  In this connection, see Pearson Report, supra, note 11, para. 361, at 86. 

142  0.L.R.C. Report, supra, note 123, at 79. 
143 See Cooper-Stephenson and Saunders, supra, note 38, at 353-54, and Waddams, supra, 

note 38, para. 393, at 226-27. 
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In our view, once the decision has been made to retain awards of 
damages for non-pecuniary loss, the realistic choice is between accepting the 
general approach laid down by the Supreme Court of Canada in the trilogy, 
which embraces the idea of moderation in awards and a rough upper limit 
or, alternatively, recommending more liberal or indulgent awards, perhaps 
with no upper limit. At this level, the Commission has no trouble endorsing 
the approach enunciated by the Supreme Court of Canada. It is probably 
fair to say that no system fully accepts an approach that would involve no 
upper limit. Even in American jurisdictions, where awards that would be 
regarded as astronomical in Canadian terms have been permitted, it is 
nevertheless accepted that an appellate court has the authority to limit or 
reduce amounts assessed by juries. The importance of recognizing a sense of 
loss and attempting to provide solace must be balanced against the social 
burdens of indulgent awards, as well as the impossibility of equating distress 
with money. 

Having said this, the question for the Commission ultimately comes 
down to what the upper limit should be. The argument for a higher, but still 
moderate, limit, consistent with the approach adopted by the Supreme 
Court of Canada, involves several strands, for example, that it would permit 
more flexibility and give greater scope for assessing adequate awards in less 
serious cases. In the end, however, the argument seems to be founded on the 
subjective belief that $100,000, adjusted for inflation but otherwise forming 
the limit except in very exceptional circumstances, is simply not enough and 
that the "laddering" effect this has on awards for less serious, but still severe, 
injuries results in inadequate awards for these injuries. 

As we have indicated, in its 1984 Report the Law Reform Commission 
of British Columbia recommended that "[t]he rough upper limit on com-
pensation for non-pecuniary loss established by the Supreme Court of 
Canada in the 'trilogy' [should] be abolished".' 44  In its place, the Commis-
sion proposed a "fair upper reference pint",'4s represented by the 1975 trial 
award of $200,000 in Thornton. The difference between the British Colum-
bia Commission's "reference point" and the Supreme Court of Canada's 
"rough upper limit" is not altogether clear.146  Both attempt to keep damages 
from escalating in an uncontrolled fashion and to provide consistency and 
certainty in awards for various kinds of injuries. Fundamentally, then, the 
distinction would appear to be simply that the reference point imposes the 
limit at a higher dollar figure. 

By way of summary, the Commission believes that the goals of consis-
tency, predictability, and fairness—as between one award and another, and 
as between awards in one province and awards in another—necessitate the 
retention of some sort of limit. Since money cannot alleviate pain and 

144  Supra, note 52, at 31 (emphasis deleted). 

145  Ibid., at 26. 

146  See Waddams, supra, note 122, at 735-36. 
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suffering or return to the injured person the lost years or lost amenities of 
life, and given the social burdens of indulgent awards, a reasonable, moder-
ate award is required. In order to advance the goals referred to above, 
appellate review of lower court awards is essential. So long as some flexibil-
ity is assured, in order to deal with very exceptional cases demanding higher 
awards,'47  and so long as there is an adjustment for inflation in the level of 
awards, we believe that injured persons are adequately protected by the 
existing law respecting damages for non-pecuniary loss. If such persons are 
not properly compensated in respect of pecuniary losses, the remedy clearly 
lies in reform of that facet of the law. Indeed, it is an essential goal of our 
recommendations to ensure full recovery for such losses. Accordingly, the 
Commission recommends that there should be no change in the present law 
and practice, as enunciated by the Supreme Court of Canada in the trilogy, 
respecting awards of damages for non-pecuniary loss.148  

147 After a review of the jurisprudence, Waddams concludes that "though in principle the 
limit might be exceeded on grounds of seriousness of injury, it will in practice be difficult 
to establish such a case" (supra, note 38, para. 381, at 219). See, generally, ibid., paras. 
379-81, at 217-19. 

148  Dr. H. Allan Leal, 0.C., Q.C., Vice Chairman of the Commission, dissents from this 
recommendation: 

As Chairman of the Ontario Law Reform Commission, I was a signatory of 
its 1973 Report on Motor Vehicle Accident Compensation. The Commission at that 
time, apart from the Chairman, comprised three legal practitioners, one of whom 
specialized as counsel in these particular areas of litigation, and the fourth was the 
distinguished former Chief Justice of the High Court of Ontario whose judicial 
career necessarily involved in this area an intimate knowledge of the law and a 
broad experience in its decision making. The Report of the Commission was 
unanimous, including the recommendation that "no compensation should be paid 
for non-pecuniary losses suffered as a result of a motor vehicle accident." 

Nothing that I have read or heard since then has persuaded me that our 
decision at that date was wrong and it is therefore with regret that I must dissent 
from the recommendation of my colleagues in the current Report with respect to 
the award of non-pecuniary damages. It goes without saying that if there is to be 
compensation for non-pecuniary loss I would support the view that an upper limit, 
adjusted from time to time for inflation, be fixed by legislation. The figure of 
$100,000 was determined in the Andrews case by the Supreme Court of Canada to 
be a proper award and my colleagues have recommended that the practice of our 
courts on this point since that case be confirmed. It is clear, of course, that the 
fixing of the figure at $100,000, subject to adjustment for inflation, is no less 
arbitrary and no more logical than any other figure. 

It was said in the Andrews case that there is no medium of exchange for 
happiness. There is no market for expectation of life. The monetary evaluation of 
non-pecuniary losses is a philosophical and policy exercise more than a legal or 
logical one. It must also be said that as a philosophical matter it is highly doubtful 
whether money can buy back happiness or palliate pain, and even assuming that it 
can, when does one establish where an infusion of dollars begins to be palliative 
and at what point in future dosage does one run into the law of diminishing 
returns? It is a given, of course, that everything that can reasonably be provided in 
terms of present and future care ought to be provided and certainly one should not 
skimp on the one with an expectation that the slack will be taken up on the other. 

It has been said in our current Report that some surveys have suggested that 
the people might be prepared to give up damages for non-pecuniary losses as a quid 


