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KIBALE v. TRANSPORT CANADA 5 
(Pratte, J.) 

90 N.A. 

paragraphe 
iderale et 
et a cette 
L que dans 
Comme ii 
oa l'on 

1 d'avoir 
naturelle 
sa compe-
L decision 
erreur de 
le conclu-
ndant aux 

evient pas 
simplement 
ce nom. 

, le motif 
a s'est vu 
ndre a une 
artt et le 
comme ii 

analyse de 
cone lure 
l'on alt 

t pour Un 
raphe 3(1) 
sont done 
'acon dont 
preuve et 
venir, M. 
ne nous 

me erreur 
rriger une 
juge er-

a la Cour 
ticle 28, 
uge fondee 
erronee, 

on erronee 
bsurde ou 
ompte des 
Lssance du 
eme si la 
cision est 
de fait 

ervenir 4 
ent d'avis 
en tirant 
de facon 
egard a la 

e M
e 

Hartt 
conclusion 
Cibale. En  

obale. Indeed, someone other than him 
,ight have believed testimony that he 
dismissed. Unfortunately, that is not 
enough to justify our intervention be-
cause it is obvious that he cannot be 
accused of having reached his decision 

in 
 a perverse or capricious manner, or 

without regard for the evidence. 

[II] The application will therefore be 

dismissed.  

Application dismissed. 

Editor: Debra F. MacCausland 
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HER MAJESTY THE QUEEN (appellant/ 
defendant) v. CHARLES LAWRENCE LeBAR 

(respondent/plaintiff) 
(A-44-87) 

INDEXED AS: LeBAR v. CANADA 

Federal Court of Appeal 
Urie, Mahoney, MacGuigan, JJ. 

October 27, 1988. 

Summary: 
LeBar was serving sentences for rob-
bery and escaping lawful custody. Dur-
ing his incarceration the Federal 
Court of Appeal issued a declaratory 
decision in R. v. MacIntyre, 44 N.R. 
361, wherein the court expressed a 
method of calculating the term of im-
prisonment to be served by escapers be-
fore their release. LeBar alleged that 
the R. V. MacIntyre decision applied 
to him, making his release date August 
10, 1982. The correctional authorities 
held him until September 22, 1982. 
Lefler commenced an action for a decla-
ration that the R. v. MacIntyre deci-
sion applied to him and for damages 
for unlawful imprisonment. 

The Federal Court of Canada, Trial 
Division, in a decision reported in 8 
F.T.R. 250, allowed LeBar's action. 
The court declared that LeBar was en- 

effet, un autre que lui aurait pu 
ajouter foi a des temoignages qu'il a 
ecartes. Cela, malheureusement, ne 
suffit pas a justifier notre interven-
tion. Car, il est evident qu'on ne peut 
lui reprocher d'avoir decide de facon 
absurde, arbitraire ou sans tenir 
compte de la preuve. 

[11] La demande sera done rejetee. 

Requete rejetee. 

Arretiste: Debra F. MacCausland 
gas 

titled to have his term of imprison-
ment calculated in accordance with the 
Federal Court of Appeal's decision in 
R. v. MacIntyre. The court awarded Le-
Bar $430 general damages and $10,000 
exemplary damages. The Crown appealed 
the award of exemplary damages. LeBar 
appealed both damage awards. 

The Federal Court of Appeal dismissed 
both appeals. 

Constitutional Law - Topic 114 
Definitions - Rule of law - The Feder-
al Court of Appeal stated that the 
necessity for the government and its 
officials to obey the law is the fun-
damental aspect of the principle of 
the rule of law - The rule of law 
must in all events mean "the law is 
supreme" and that officials of the 
government have no option to disobey 
it - See paragraph 11. 

Courts - Topic 8 
Precedents - Court of Appeal - Weight 
- Declaratory judgments - The Crown 
obtained a declaratory judgment in 
the Federal Court of Appeal respect-
ing a prisoner's release date - The 
Federal Court of Appeal held that the 
declaratory judgment become a binding 
precedent and was binding on the 
Crown in a similar case involving a 
different prisoner - See paragraph 9. 
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Criminal Law - Topic 5662.2 
Punishments (sentence) - Imprisonment 

Term of - Effect of declaratory 
judgments re other prisoners in simi-
lar circumstances - LeBar was serving 
time for robbery and escaping custody 

The Federal Court of Appeal issued 
a declaratory judgment (R. v. MacIn-
tyre), which set out how to calculate 
the term of imprisonment for escapers 

LeBar argued that the decision ap-
plied to him, making his release date 
August 10, 1982 - The correctional au-
thorities held him until September 
22, 1982 - He sued for damages - The 
Crown argued that R. v. MacIntyre, be-
ing a declaratory judgment, did not 
apply to LeBar - The Federal Court of 
Appeal affirmed that the Crown was 
bound by R. v. MacIntyre. 

Damage Awards - Topic 630 
Torts affecting the person - False or 
unlawful imprisonment - Correctional 
authorities improperly detained a pri-
soner (LeBar) for 43 days after his 
release date - LeBar sued for damages 
for unlawful imprisonment - The Fed-
eral Court of Appeal affirmed an 
award of $10 per day general damages 
($430) to LeBar for his wrongful im-
prisonment - The court also affirmed 
an award of $10,000 exemplary damages 
for the correctional authorities' 
legally unjustifiable conduct - See 
paragraphs 17 to 27. 

Damages - Topic 1297 
Exemplary or punitive damages - Condi-
tions precedent - The Federal Court 
of Appeal held that malice or bad 
faith was not a requirement for the 
awarding of exemplary damages against 
the Crown - The only requirement was 
oppressive, arbitrary or unconstitu-
tional action by the servants of the 
government - See paragraphs 17 to 19. 

Damages - Topic 1303 
Exemplary or punitive damages - False 
or unlawful imprisonment - LeBar was 
serving time for robbery and escaping 
custody - The Federal Court of Appeal 
issued a decision setting out how to 
calculate the term of imprisonment to 
be served by escapers (R. v. MacIn-
tyre) - LeBar argued that R. v. Mac- 

Intyre applied to him and that his re-
lease date should be August 10, 1982 

The correctional authorities dis-
agreed and held him until September 
22, 1982 - LeBar sued for damages for 
unlawful imprisonment - The Federal 
Court of Appeal affirmed that the R. 
v. MacIntyre decision applied to Le-
Bar and awarded him $10,000 exemplary 
damages (plus general damages), for 
the legally unjustifiable conduct of 
the correctional authorities in hold-
ing him 43 days past his proper re-
lease date. 

Damages - Topic 2441 
Torts affecting the person - False or 
unlawful imprisonment - General - 
[See Damage Awards - Topic 630 above]. 

Estoppel - Topic 386 
Estoppel by record - Res judicata as a 
bar to subsequent proceedings - Is-
sues decided in prior proceedings - 
The Crown obtained a declaratory judg-
ment in the Federal Court of Appeal 
respecting a prisoner's release date 

The Federal Court of Appeal affirm-
ed that the issue determined by the 
declaration became res judicata be-
tween the parties and a binding prece-
dent - Accordingly, the court af-
firmed that the judgment was binding 
on the Crown in a similar case in-
volving a different prisoner - See 
paragraphs 6 to 9. 

Practice - Topic 5656 
Judgments and orders - Declaratory 
judgments - Scope and content - Whe-
ther binding - [See Courts - Topic 8 
above]. 

Practice - Topic 5656 
Judgments and orders - Declaratory 
ju.:gments - Scope and content - Whe- 
tr - [See Criminal Law - 
Topic 5662.2 above]. 

Cases Noticed: 
R. v. MacIntyre, [1983] 1 F.C. 603; 
44 N.R. 361, appld. [para. 4]. 
Letter Carrier's Union of Canada v. 
Canada Post Corporation (1986), 8 
F.T.R. 93, refd to. [para. 7]. 
Emms v. Minister of Indian Affairs 
and Northern Development and Public 
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Authors and Works Noticed: 
Wade, H.W.R., Administrative Law (5th 
Ed.), p. 523 [para. 6]. 

de Smith, Judicial Review of Admini-
strative Action (4th Ed. 1980), by 
J.M. Evans, p. 475 [para. 9]. 
Dicey, A.V., Introduction to the 
Study of the Law of the Constitution 
(10th Ed. 1959), by E.C.S. Wade, pp. 
193, 202-203 [para. 11]. 

Service Commission, [1979] 2 S.C.R. 
1148; 29 N.R. 156, refd to. [para. 

8]. 
Exams v. Minister of Indian Affairs 
and Northern Development and Public 
Service Commission, [1978] 2 F.C. 
174; 17 N.R. 14, refd to. [para. 8]. 
Ouimet v. Canada, [1979] 1 F.C. 55; 
21 N.R. 247, refd to. [para. 8]. 
Dyson v. Attorney General, [1911] 1 
K.B. 410 (C.A.), refd to. [para. 9]. 
Manitoba Language Rights Reference, 
[1985] 1 S.C.R. 721; 59 N.R. 321; 35 
Man. R.(2d) 83, refd to. [para. 11]. 
British Columbia Government Em-
ployees' Union v. British Columbia 
(Attorney General) (1988), 87 N.R. 
241, refd to. [para. 11]. 
Gould v. Attorney General of Canada 
et al., [1984] 1 F.C. 1119 (F.C. 
T.D.); [1984] 1 F.C. 1133; 54 N.A. 
232 (F.C.A.), affd. (1984), 53 N.R. 
394; 13 D.L.R.(4th) 491 (S.C.C.), 
refd to. [para. 12]. 
R. v. Sowa (1979), 1 Sask. R. 162; 50 
C.C.C.(2d) 513, refd to. [para. 15]. 
Rookes v. Barnard, [1964] 1 All E.R. 
367, refd to. [para. 18]. 
Broom V. Cassell & Co., [1972] A.C. 
1027, refd to. [para. 19]. 
Andrews et al. v. Grand & Toy (Alber-
ta) Ltd., [1978] 2 S.C.R. 229; 19 
N.R. 50; 8 A.R. 182; [1978] 1 W.W.R. 
557; 3 C.C.L.T. 225; 83 D.L.R.(3d) 
452, refd to. [para. 24]. 
Teno et al. v. Arnold et al., [1978] 
2 S.C.R. 287; 19 N.R. 1; 3 C.C.L.T. 
372; 83 D.L.R.(3d) 609, refd to. 
[para. 24]. 
Thornton et al. v. Board of School 
Trustees of School District No. 57 
(Prince George) et al., [1978] 2 
S.C.R. 267; 19 N.A. 552; [1978] 1 
W.W.R. 607; 3 C.C.L.T. 257; 83 D.L. 
R.(3d) 480, refd to. [para. 24]. 
Linda]. v. Lindal, [1981] 2 S.C.R. 
629; 39 N.R. 361; [1982] 1 W.W.R. 
433; 129 D.L.R.(3d) 263, refd to. 
[para. 24]. 

Counsel: 
Donald J. Rennie, for the appellant; 
Fergus O'Connor, for the respondent. 

Solicitors of Record: 
Donald J. Rennie, Ottawa, Ontario, 
for the appellant; 
Fergus O'Connor, Kingston, Ontario, 
for the respondent. 

These appeals were heard before Urie, 
Mahoney and MacGuigan, JJ., of the 
Federal Court of Appeal, at Ottawa, 
Ontario, on October 12, 1988. The deci-
sion of the Court of Appeal was de-
livered by MacGuigan, J., on October 
27, 1988. 

MacGuigan, J.: This is an appeal 
and cross-appeal from the judgment of 
Muldoon, J., rendered on January 12, 
1987, wherein he declared that the 
respondent was entitled to have been 
released from prison on August 10, 
1982, and not September 21, 1982, when 
he was in fact released. 

Muldoon, J., awarded general dam-
ages in the amount of $430 and exem-
plary damages in the amount of $10,000. 
In this court, the appellant contested 
neither the finding of liability nor 
the award of general damages, and 
appealed only with respect to the award 
of exemplary damages. In his cross-
appeal, the respondent contested both 
the award of general damages and that 
of exemplary damages. 

Statutes Noticed: 
Criminal Code, R.S.C. 1970, c. C-34, 
s. 137 [para. 5]. 
Canadian Charter of Rights and Free-
doms, 1982, preamble [para. 11]. 

During the summer of 1982, the 
respondent was completing a term of 
imprisonment with an expected release 
date of October 22, 1982. The salient 
events were tabulated as follows by the 
trial judge (Appeal Book, pp. 17-18): 
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in McIntyre v. The Queen, signed and 
released by the Federal Court of 
Appeal on July 19, 1982, and now 
reported in [1983] 1 F.C. 603. The 
Crown's servants were obliged to 
apply it to the plaintiff. They 
refused or neglected to do so 
Accordingly, the defendant is liable 
to the plaintiff in damages for 
having kept him involuntarily and 
unnecessarily imprisoned in Collins 
Bay penitentiary during the 43 days 
from and including August 11, 1982, 
through September 22, 1982." 

"July 19 - Federal Court of Appeal 
released its unanimous decision in 
MacIntyre v. The Queen, [1983] 1 F. C. 
603; 

August 10 - Plaintiff's correct date 
for release according to the law's 
interpretation which was expressed 
and decided in McIntyre; 

August 13 - The Correctional Service 
of Canada, through notification of 
the sentence administrator at Collins 
Bay Penitentiary (all servants of the 
defendant) were notified that the 
MacIntyre decision affected the 
plaintiff's duration of his term and 
that his solicitor opined that the 
plaintiff ought to be released forth-
with; 

September 14 - Statement of claim and 
notice of motion for interim injunc-
tion filed, the latter returnable on 
September 23; 

September 22 - The plaintiff was 
released from incarceration: 
- Defendant's solicitor confirms 
consent to the plaintiff's withdrawal 
of the above-mentioned motion, with-
out costs." 

[5] As a result 
imprisonment, the 
awarded exemplary 
which he justified 
Book pp. 43-44): 

of this unlawful 
learned trial judge 
damages of $10,000, 
as follows (Appeal 

"To ignore the Court's decision 
rendered the previous July 19 until 
September 22, 1982, was to evade the 
duty which it lawfully imposed for a 
period of 65 days. To ignore the 
solicitor's notification of the ef-
fect of the Court's decision from 
August 13 to September 22 was to 
purport to repudiate both the deci-
sion and the duty it imposed for a 
period of 40 days. That is high-
handed and arbitrary detention of the 
plaintiff. The Court's interpretation 
of the pertinent law, as already 
noted, became operative and authori-
tative upon its judgment having been 
rendered. 

"Exemplary damages are those which 
are also called 'punitive', 'ag-
gravated', 'retributory' and accord-
ing to Linden [Canadian Tort Law, 3rd 
Ed. 1982, p. 51] even 'vindictive' 
and 'penal'. Such a varied, but 
single-minded and strong nomenclature 
certainly conveys the judicial inten-
tion to denounce the defendant's 
misconduct. Although keeping the 
plaintiff unlawfully for 43 days 
after his 20 years of imprisonment, 
excepting periods of his being unlaw-
fully at large, could hardly inflict 
any additional humiliation or loss of 
reputation upon him, it did consti-
tute oppressive, arbitrary and funda-
mentally unconstitutional conduct by  

servants 
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[4] On these facts, the trial judge 
held as follows (Appeal Book, p. 31): 

"The Court's record reveals that the 
McIntyre judgment was in fact signed 
on July 19, 1982. The defendant's 
servants were notified of its effect 
in regard to the plaintiff by his 
solicitor on August 13, 1982. He was 
not released until September 22, 
1982. The defendant's solicitor knows 
the law. The clear inference of that 
unexplained prodigious delay is neg-
ligence and wilful or wanton disre-
gard of the plaintiff's right to 
liberty. This court so finds. Ponder-
ing the possibility of seeking leave 
to appeal further to the Supreme 
Court of Canada does not excuse the 
unlawful imprisonment. Accordingly, 
this Court finds that the plaintiff 
was, and remains, entitled to have 
the term of his imprisonment calcu-
lated in accordance with the judgment 
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servants of the defendant. In this 
country where liberty is a constitu-
tionally, albeit conditionally, pro-
tected individual right and societal 
value, it is not tolerable to treat 

even this plaintiff's self-cheapened 
liberty, or anyone else's precious 
liberty, with insouciant disregard. 

'In all the circumstances here, 
however, there is one pejorative 
quality of the defendant's servants' 
misconduct which was not proved on 
the part of anyone in particular and 
which cannot be inferred, and that is 
malice. Their negligence and their 
oppressive and wilful or wanton 
disregard of the plaintiff's right to 
be released were amply abusive to 
support the award of exemplary dam-
ages. Despite reasonably timely noti-
fication, they persisted in deliber-
ately detaining him in prison until 
the day before his motion for a 
mandatory injunction was returnable 
in this Court in September, 1982. 
Unjustified by any explanation, their 
misconduct is legally unjustifiable. 

'Here in the matter of exemplary 
damages, the taxpayers again will 
have to pay but now a more substan-
tial assessment for the misconduct of 
the defendant's servants. This task 
of assessment is not an exact 
science. The assessment of exemplary 
damages must be an adequate disap-
proval of those servants' reprehensi-
ble misconduct in ignoring the law 
whose authoritative interpretation 
was clearly signalled to them, and in 
oppressively, abusively and deliber-
ately disregarding the plaintiff's 
right to regain his conditional 
liberty amd liberation from unlawful 
imprisonment. In light of the juris-
prudence, which, unfortunately for 
the assessor of damages, does not 
present any exactly, or even nearly, 
similar situation, the Court awards 
the plaintiff the sum of $10,000 
exemplary damages." 

The effect of the MacIntyre decision, 
supra, was to vary the interpretation 
accorded s. 137 of the Criminal Code as  

to the calculation of sentences in 
situations where a prisoner has commit-
ted an offence while unlawfully at 
large. 

The appellant's fundamental conten-
tion, in oral argument, was that 
exemplary damages could not be awarded 
since the MacIntyre decision was merely 
declaratory and that a declaration does 
not render a matter res judicata where 
there is not an exact mutuality of 
parties. In support of this argument, 
the appellant cited H.W.R Wade, Ad-
ministrative Law (5th Ed.), p. 523, to 
the following effect: 

"A declaratory judgment by itself 
merely states some existing legal 
situation. It requires no one to do 
anything and to disregard it will not 
be contempt of court. By enabling a 
party to discover what his legal 
position is, it opens the way to the 
use of other remedies for giving 
effect to it, if that should be 
necessary." 

The appellant also relied on the 
words of Addy, J., in Letter Carrier's 
Union of Canada v Canada Post Corpora-
tion, (1986) 8 F.T.R. 93, at p. 94, 
who, in citing the above passage from 
Wade, commented that no declaratory 
judgment or order "is capable of 
sustaining, without more, any execution 
process nor a fortiori any contempt of 
court remedy". 

(8) The appellant also drew the court's 
attention to Emma v. The Queen et al., 
[1979] 2 S.C.R. 1148; 29 N.R. 156. In 
Ems, this court had held, at [1978] 2 
F.C. 174; 17 N.R. 14, that the appel-
lant government employee was properly 
released from employment during an 
extension of the normal probation 
period, but subsequently in Ouimet v. 
The Queen, [1979] 1 F.C. 55; 21 N.R. 
247, this court had held that the 
regulation allowing management to ex-
tend the normal probationary period was 
ultra vires. Ouimet was not appealed 
but Ems was. Pigeon, J., for the 
concurring minority on the Supreme 
Court, raised the same issue as in the 
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case at bar without deciding it, at pp. 
1160-1162: 

"I know of no case in which the 
doctrine of res judicata has yet been 
applied to a judicial determination 
of the validity of an administrative 
regulation. But the principles 
governing res judicata are not statu-
tory, they are 'judge-made law' like 
the rule of evidence dealt with in 
Area v. Venner ([1970] S.C.R. 608] 
and are to be developed by the courts 
in accordance with the needs of the 
time. 

The judgment at trial in Ouimet 
indicates how serious it would be to 
treat a declaration of invalidity as 
binding only towards the plaintiff in 
the case in which it was issued. ... 

"Thus it will be seen that if a 
formal declaration of invalidity of 
an administrative regulation is not 
considered effective towards all 
those who are subject thereto, it may 
mean that all other persons concerned 
with the application of the regula-
tion, including subordinate adminis-
trative agencies, have to keep on 
giving effect to what has been 
declared a nullity. It is obviously 
for the purpose of avoiding this 
undesirable consequence that, in 
municipal law, the quashing of a 
by-law is held to be effective 'in 
rem' 

"Should it be possible for an ad-
ministrative agency to allow a dec-
laration of invalidity to stand in a 
given case while ignoring it towards 
other parties, on the chance that in 
another case it might succeed in 
having it overruled by a higher 
court, if not by a different judge? 
Should the situation be viewed in the 
same way as in the case of declara-
tions of invalidity of statutes which 
seem to have always been considered 
only as precedents? 

"After anxious consideration, I find 
it unnecessary to express an opinion 
on this difficult question because, 
assuming the respondent is entitled  

to ask that the judgment in Ouimet be 
overruled, I find no reason to do so. 
No argument was submitted to support 
the validity of s. 30(2) of the 
Public Service Employment Regulations 
which had not been considered and 
dealt with by the trial judge and the 
Federal Court of Appeal and no error 
was shown in the decisions rendered 
thereupon." 

Martland, J., for the majority decided 
the case without reference to the 
issue. In the result, this case is not 
an authority either way. 

[9] Declaratory relief, as we now know 
it, first appeared in the case law only 
in Dyson v. Attorney General, [1911] 1 
K.B. 410 (Eng. C.A.). A declaration 
differs from other judicial orders in 
that it declares what the law is 
without pronouncing any sanction 
against the defendant, but the issue 
which is determined by a declaration 
clearly becomes res judicata between 
the parties and the judgment a binding 
precedent. The rationale for declare-
tury awards is expressed as follows by 
de Smith, Judicial Review of Adminis-
trative Action (4th Ed.), by J.M. 
Evans, 1980, at p. 475: 

"[I]t is sometimes neither necessary 
nor desirable for a legal dispute to 
be settled by the threat of coercion. 
If one has a dispute with a friend 
and a ruling by a court of law on the 
relevant legal issues is required, it 
is incongruous for one to be obliged 
to ask the court to award sanctions 
against him. And no matter what may 
be the personal relationship of the 
parties, litigation in which sanc-
tions are sought is apt to generate 
an acerbity which is contrary to the 
interests of the parties and of the 
community. Again, it is often unseem-
ly to proceed on the implied assump-
tion that the defendant will fail to 
observe the law as declared by the 
court unless contingent sanctions 
exist. Especially is this true where 
the defendant is a body invested with 
public responsibilities. Moreover, 
there may be serious practical diffi-
culties in the way of securing 
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judicial enforcement of a coercive 
order against the organs of the 

State.
1 There are also cases where 

the award of coercive relief would be 
unfair to the defendant but where the 
validity of the plaintiff's claim 
against him warrants formal judicial 
recognition. In all these classes of 
cases it is highly advantageous for 
the courts to have power to make 
binding declarations of the rights 
and duties of the parties, without 
the necessity of decreeing any conse-
quential relief. 

principle of our Constitution, must 
mean at least two things. First, that 
the law is supreme over officials of 
the government as well as private 
individuals, and thereby preclusive 
of the influence of arbitrary power." 

In its recent decision in British 
Columbia Government Employees' Union v. 
The Attorney General for the Province 
of British Columbia et al., decided 
October 20, 1988, at p. 12, Dickson, 
C.J.C., writing for the majority de-
clared that "rule of law is the very 
foundation of the Charter." [See 
(1988), 87 N.A. 241]. ..................................... 

1 Orders made by the European Court 
(the Court of the Communities) 
against member-States are almost 
exclusively declaratory." 

The force of this analysis, it 
seems to me, is that a declaration is a 
peculiarly apt instrument in dealing 
with bodies "invested with public 
responsibilities" because it can be 
assumed that they will, without coer-
cion, comply with the law as stated by 
the courts. Hence the inability of a 
declaration to sustain, without more, 
an execution process should not be seen 
as an inadequacy of declaratory pro-
ceedings vis-a-vis the Government. Any 
power to enforce such a judgment 
against the Government would be a 
superfluity. 

Elusive as it is as a concept, the rule 
of law must in all events mean "the law 
is supreme" and that officials of the 
Government have no option to disobey 
it. It would be unthinkable, under the 
rule of law, to assume that a process 
of enforcement is required to ensure 
that the Government and its officials 
will faithfully discharge their obliga-
tions under the law. That the Govern-
ment must and will obey the law is a 
first principle of our Constitution. 

In my opinion, the necessity for 
the Government and its officials to 
obey the law is the fundamental aspect 
of the principle of the rule of law, 
which is now enshrined in our Constitu-
tion by the preamble to the Canadian 
Charter of Rights and Freedoms. This 
aspect was noted by A.V. Dicey, Intro-
duction to the Study of the Law of the 
Constitution (10 Ed.), E.C.S. Wade, 
1959, pp. 193, 202-203, and was au-
thoritatively established by the Su-
preme Court in its per curiam decision 
in Re Manitoba Language Rights, [1985] 
1 S.C.R. 721, at p. 748; 59 N.R. 321; 
35 Man. R.(2d) 83: 

The consequence of this principle 
for declaratory proceedings has, it 
seems to me, already been implicitly 
established by this court in the Gould 
case: Gould v. Attorney General of 
Canada et al., [1984] 1 F.C. 1119 
(F.C.T.C., Reed, J.); Attorney General 
of Canada et al. v. Gould, [1984] 1 
F.C. 1133; 54 N.A. 232, affd. (1984), 
53 N.R. 394; 13 D.L.R.(4th) 491 
(S.C.C.). 

That case involved a motion for an 
interlocutory injunction (in an action 
for declaratory relief) requiring the 
Chief Electoral Officer and the Solici-
tor General to enable the applicant 
penitentiary inmate to exercise his 
right to vote in the 1984 federal 
election, despite s. 14(4)(e) of the 
Canada Elections Act. In assessing the 
balance of convenience with respect to 
an interlocutory injunction, the trial 
judge said (at p. 1127): 

"The rule of law, a fundamental "It seems clear that the balance of 
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convenience is all in the applicant's 
favour in this case. His claim 
relates only to his right to vote. He 
is not claiming on behalf of all 
inmates. ... 

"I recogmize that had the claim been 
on behalf of a great many inmates the 
balance of convenience might have 
tipped in the other direction because 
it would simply be impossible to set 
up the machinery before September 4 
for providing all inmates (or a large 
number) with the right to vote." 

Mahoney, J., for the majority in this 
court wrote as follows (pp. 1139-1140): 

"To treat the action as affecting 
only the rights of the respondent is 
to ignore reality. If paragraph 
14(4)(e) is found to be invalid in 
whole or part, it will, to that 
extent, be invalid as to every 
incarcerated prisoner in Canada." 

The Chief Justice of Canada, in dis-
missing the appeal to the Supreme 
Court, commented that "we generally 
share the views expressed by Mr. 
Justice Mahoney". 

[14] It seems to me that we must 
similarly say that to treat the MacIn-
tyre case as affecting only the rights 
of the inmate in that case is to ignore 
reality - and indeed the wording of the 
court's holding in that case, which 
answered in a universal proposition a 
general question as to the meaning of 
s. 24.2 of the Penitentiary Act. The 
question was put this way (at p. 609): 

"7. The question for adjudication 
proposed by and concurred in by both 
parties is as follows: 

Does the term in Section 24.2 of 
the Penitentiary Act, namely 'The 
sentence he was then serving', mean 
a 'Sentence consisting of a term of 
imprisonment commencing on the 
earliest day on which any of those 
sentences of imprisonment (to which 
he was subject) commenced and 
ending on the expiration of the 
last to expire of such term of  

imprisonment', pursuant to Section 
14(1) of the Parole Act? 

If the Court shall be of opinion 
in the positive, a declaratory order 
is to be made that the Applicant is 
entitled to earned remission up to 
one-third of the aggregate calculated 
on that basis. 

If the Court shall be of opinion 
in a negative, then the Applicant is 
not entitled to earn any earned 
remission after December 1st, 1979, 
and his release date is to be 
calculated accordingly." 

To that question, the court's stated 
answer was as follows (at p. 624): 

"I am accordingly of the opinion that 
the appeal should be allowed, the 
order appealed from should be set 
aside and the question posed in 
paragraph 7 of the special case 
should be answered in the positive. 
There should also be a declaration, 
in accordance with paragraph 8 of the 
special case, that the appellant is 
entitled to statutory and earned 
remission up to one-third of the 
aggregate calculated on the basis 
that 'the sentence he is then serv-
ing' in section 24.2 of the Peniten-
tiary Act means, in the case of the 
appellant, a 'sentence consisting of 
a term of imprisonment commencing on 
the earliest day on which any of the 
sentences of imprisonment to which 
the appellant was subject commenced, 
i.e. July 6, 1971, and ending on the 
expiration of the last to expire of 
such terms of imprisonment, pursuant 
to subsection 14(1) of the Parole 
Act'." 

Government officials could not have 
been in any doubt as to the generality 
of the court's pronouncement. 

[15] The appellant argued before this 
court that Government officials must 
nevertheless have been in a quandary 
because of the apparent conflict of the 
McIntyre decision with that of the 
Saskatchewan Court of Appeal in Re Sown 
and the Queen (1979), 1 Sask. R. 162; 
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50 C.C.C.(2d) 513. Thurlow, C.J., 

concurring in MacIntyre, expressly 

dis
tinguished Soya (at p. 605). The 

respondent argued that the majority 
implicitly did so as well. 

But accepting, arguendo, that the 
two cases were in conflict and that 
officials were caught in a genuine 
dilemma as to what to do with respect 
to inmates in the Prince Albert Peni-
tentiary in Saskatchewan, the proper 
course of action for the appellant, as 

the trial judge pointed out, would have 
been to seek to have the judgment in 
mcIntyre postdated pursuant to rule 
338(2) or to seek leave to appeal to 
the Supreme Court along with a stay of 
the 14acIntyre judgment. Even if in the 
minds of its officials it has good 
reason to pause and consider, it is not 
enough for the Government to remain 
outwardly mute and disobedient in the 
face of a declaratory judgment, because 
such an apparent failure to obey the 
law is a ready occasion of scandal for 
the public. The Government must be seen 
to be obedient to the law. If it has 
some reason for uncertainty, it owes it 
to the principle of the rule of law to 
reveal its position publicly, through a 
legal challenge to its apparent duty as 
declared by the courts. In my view, the 
rule of law can mean no less. I 
therefore reject the appellant's con-
tention that she had no obligation to 
follow the declaratory judgment in 
MacIntyre. 

The other issue on the appeal is that 
of the exemplary damages in themselves. 

The appellant argued that, since 
the purpose of an award of exemplary 
damages is deterrence rather than 
compensation, such damages are awarded 
only to punish a tortfeaser for high-
handed, malicious or arbitrary conduct, 
conduct that is sufficiently outrageous 
as to warrant the condemnation of the 
court, and never where the defendant 
acted in good faith. The trial judge 
made no finding of malice. It was, he 
said, not proved on the part of anyone 
in particular and cannot be in- 
ferred". 

The leading authority, Bookes v. 
Barnard, [1964] 1 All E.R. 367, dealt 
with the question of exemplary damages 
for the tort of intimidation on the 
part of a trade union. Lord Devlin 
stated the issue thus (at p. 407): 

"Exemplary damages are essentially 
different from ordinary damages. The 
object of damages in the usual sense 
of the term is to compensate. The 
object of exemplary damages is to 
punish and deter. It may well be 
thought that this confuses the civil 
and criminal functions of the law; 
and indeed, so far as I know, the 
idea of exemplary damages is peculiar 
to English law. There is not any 
decision of this House approving an 
award of exemplary damages and your 
lordships therefore have to consider 
whether it is open to the House to 
remove an anomaly from the law of 
England." 

After reviewing the authorities, he 
concluded (at pp. 410-411): 

"These authorities convince me of two 
things. First, that your lordships 
could not without a complete disre-
gard of precedent, and indeed of 
statute, now arrive at a determina-
tion that refused altogether to 
recognise the exemplary principle. 
Secondly, that there are certain 
categories of cases in which an award 
of exemplary damages can serve a 
useful purpose in vindicating the 
strength of the law, and thus afford-
ing a practical justification for 
admitting into the civil law a 
principle which ought logically to 
belong to the criminal. I propose to 
state what these two categories 
are. ... 

"The first category is oppressive, 
arbitrary or - unconstitutional ac-
tion by the servants of the govern-
ment. I should not extend this 
category, - I say this with particu-
lar reference to the facts of this 
case, - to oppressive action by 
private corporations or individuals. 
Where one man is more powerful than 
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another, it is inevitable that he 
will try to use his power to gain his 
ends; and if his power is much 
greater than the other's, he might 
perhaps be said to be using it 
oppressively. If he uses his power 
illegally, he must of course pay for 
his illegality in the ordinary way; 
but he is not to be punished simply 
because he is the more powerful. In 
the case of the government it is 
different, for the servants of the 
government are also the servants of 
the people and the use of their power 
must always be subordinate to their 
duty of service. ... 

"Cases in the second category are 
those in which the defendant's con-
duct has been calculated by him to 
make a profit for himself which may 
well exceed the compensation payable 
to the plaintiff ... In a case in 
which exemplary damages are appro-
priate, a jury should be directed 
that if, but only if, the sum which 
they have in mind to award as 
compensation (which may of course be 
a sum aggravated by the way in which 
the defendant has behaved to the 
plaintiff) is inadequate to punish 
him for his outrageous conduct, to 
mark their disapproval of such con-
duct and to deter him from repeating 
it, then they can award some larger 
sum." 

[19] Lord Devlin here recognized that 
"outrageous" or "oppressive" conduct on 
the part of the Government is quite 
different from similar conduct by 
powerful corporations or individuals, 
and that it is much more serious, "for 
the servants of the government are also 
the servants of the people and the use 
of their power must always be subordi-
nate to their duty of service". In a 
subsequent case, Broom v. Cassell & 
Co., [1972] A.C. 1027, Lord Diplock 
alone doubted that it is still neces-
sary to retain this category relating 
to government action. There is no 
mention that the conduct must be 
malicious or in bad faith. Lord Dev-
lin's category is "oppressive, arbi-
trary or unconstitutional action by the 
servants of the government". This was  

90 N.R. 

the very standard applied by the 
learned trial judge in the case at bar. 
He referred to the "oppressive and 
wilful or wanton disregard of the  
plaintiff's right to be released", and 
to the persistence "in deliberately 
detaining him in prison until the day 
before his motion for a mandatory 
injunction was returnable to this 
court". 

The appellant argued that the 
trial judge drew a wrong inference from 
the failure to act, given the conflict-
ing Saskatchewan decision and the fact 
that the date on which the respondent 
was released was still well within the 
time prescribed by law within which 
leave to appeal could have been sought 
against the MacIntyre decision. 

But in my view, this argument 
could succeed only if malice were 
required to found exemplary damages. 
If, as seems clear to me, malice is not 
necessary for the existence of "oppres-
sive, arbitrary or unconstitutional 
action by the servants of the govern-
ment", the appellant's argument serves 
only to strengthen the trial judge's 
finding that the conduct of the Govern-
ment was wilful and deliberate. As I 
have already said in dealing with an 
earlier argument, apparently persistent 
failure by the Government to obey a 
clear judicial decision is not conso-
nant with the principle of the rule of 
law. 

I would therefore dismiss the 
appeal with costs. 

In his cross-appeal, the respon-
dent sought an increase in general 
damages from $10 a day to $500 a day 
and in exemplary damages from $10,000 
to $50,000. 

The learned trial judge reviewed 
the law, including all of the authori-
ties cited before this court by the 
respondent, and also the respondent's 
long life of criminal activity, begin-
ning with a first incarceration in 1942 
and culminating in a conviction for 
breaking and entering in March 1983, 
after the events herein, to which the  
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trial judge attributed the delay in the 
hearing of this trial until the fall of 

1986. oh 
 general damages, he concluded 

(Appeal Book, pp. 40-41): 

"The above recitation indicates why 

t
he damages awarded in the cases  
cited for the plaintiff are greater 
than he can expect to recover here. 
Upon becoming sui juris, if one does 
not exercise that restraint which 
nourishes personal liberty but con-
tinually victimizes others by means 
of criminal depredations, one is 
responsible for the devaluation of 
one's own liberty. Such a person 
cannot reasonably require the people 
and government of Canada to pay him a 
princely price for the liberty which 
he himself has constantly under-
valued and squandered. The plaintiff 
is a virtually life-long tax consumer 
who seeks to impose the price of his 
43 days of loss of his cheap liberty 
on the taxpayers of Canada. Indeed, 
if all monetary values were counter-
poised as sums, it is almost certain 
that the plaintiff would owe the 
people of Canada, whom he cheated and 
robbed, more for food and lodging, 
social burden and criminal misconduct 
than he could ever pay. In that 
regard, it may be wondered why the 
defendant did not assert a set-off 
herein. 

"How, then, is the plaintiff to be 
compensated for his self-devalued, 
squandered liberty? His behavioural 
record and his subsequent misconduct 
indicate the probability that, left 
at large to his own devices on August 
10, 1982, the plaintiff could well 
have incurred negative gain during 
the following 43 days. Yet, he would 
(but for how long?) have been able to 
draw the sweet air of liberty and, 
arguably, might have been able to 
find legitimate employment. That 
counts for something, but in the 
plaintiff's particular case, not 
much. In 1982 he was being paid a 
wage of $35 per week in Collins Bay. 
If that were his measure of fixed 
compensation - $5 per day - his 
damages would be assessed at $215 for  
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the 43 days. But even to the Norman 
LeBars of this world loss of liberty 
is worth more than that. Doubling 
that sum to $10, and realizing that 
if he had been so paid over the last 
20 years, 1962 to 1982, when he was 
incarcerated (generously overlooking 
his periods of being unlawfully at 
large, when self-help was his neces-
sity), it is evident that he could 
have emerged from prison in 1982 with 
($10 x 365 days x 20) $73,000, plus 
interest if he had frugally saved it 
all. The taxpayers of Canada cannot 
reasonably be expected to pay more 
than $10 per day in general damages 
for the liberty which Mr. LeBar 
himself has so apparently despised 
both before and after August 10, 
1982. The Court therefore awards the 
plaintiff $430 in general damages for 
his unlawful imprisonment between 
midnight of August 10, 1982, and 
whatever time he was released on 
September 22, 1982." 

In my opinion, the respondent has not 
succeeded in establishing any review-
able error in this award. Indeed, the 
Supreme Court of Canada adopted a 
functional approach for general damages 
in its trilogy of judgments of January 
19, 1978: Andrews et al. v. Grand & Toy 
(Alberta) Ltd., [1978] 2 S.C.R. 229; 19 
N.A. 50; 8 A.R. 182; [1978] 1 W.W.R. 
557; 3 C.C.L.T. 225; 83 D.L.R.(3d) 452; 
Arnold et al. v. Teno et al., [1978] 2 
S.C.R. 287; 19 N.A. 1; 3 C.C.L.T. 372; 
83 D.L.R.(3d) 609; Thornton et al. v. 
Board of School Trustees of School 
District NO. 57 (Prince George) et al., 
[1978] 2 S.C.R. 267; 19 N.A. 552; 
[1978] 1 W.W.R. 607; 3 C.C.L.T. 257; 83 
D.L.R.(3d) 480. Subsequently, in Lindal 
v. Lindal, [1981] 2 S.C.R. 629, at p. 
637; 39 N.R. 361; [1982] 1 W.W.R. 433; 
129 D.L.R.(3d) 263, at p. 270, the 
court emphasized that "an appreciation 
of the individual's loss is the key" 
(per Dickson, J.). This was the ap-
proach of the trial judge. 

[25] In awarding the respondent the sum 
of $10,000 for exemplary damages, the 
learned trial judge noted that "the 
jurisprudence, ... unfortunately for 



"It must be remembered that, through 
his solicitor and counsel the plain-
tiff attempted appropriately to miti-
gate damages by reasonably timely 
notification of the defendant's pro-
per servants, and even the minister, 
to the effect that he ought to be 
released on the basis of a proper 
method of calculation declared by the 
Federal Court of Appeal. If the 
prison authorities had set a sentence 
administrator immediately to the task 
of computing and verifying the plain-
tiff's release date, and if he had 
thereupon been released, the Court 
would not now be considering exem-
plary damages. No one would begrudge 
the defendant's officials taking 
several hours, even a day, after 
notification, to calculate the plain-
tiff's correct date of release." 

Again, the respondent has failed to 
demonstrate any error. The sum of 
$10,000 is far from negligible and I 
believe large enough to qualify as a 
deterrent against future conduct of 
this kind, especially since the  
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financial consequences will in all 
likelihood be visited upon the budget 
of the particular Government agency at  fault. 

[26] I would therefore dismiss the 
cross-appeal. Since the respondent was  
successful on the appeal, and since a 
minimum of the parties' effort was 
directed to the cross-appeal, I would 
not award costs on the cross-appeal. 

Appeal dismissed. 

Editor: Debra F. MacCausland 
gas 

SYNDICAT DES EMPLOYES DE PRODUCTION 
DU QUEBEC ET DE L'ACADIE (applicant) 
v. COMMISSION CANADIENNE DES DROITS 
DE LA PERSONNE (tribunal-respondent) 

and LA SOCIETE RADIO-CANADA 
(mia-en-cause) 
(A-634-85) 

INDEXED AS: SYNDICAT DES EMPLOYES DE 
PRODUCTION DU QUEBEC ET DE L'ACADIE 

V. COMLSSIONCANADIENNE DES 
EBOITS DE LA PERSONNE et al. 

Federal Court of Appeal 
Marceau, Hugessen and Lacombe, JJ. 

November 7, 1986. 

Summery: 

A union filed a complaint against the 
C.B.C. alleging discrimination within 
the meaning of ss. 4 and 11 of the 
Canadian Human Rights Act in that the 
C.B.C. maintained different wages be-
tween men and women performing work of 
equal value. An investigator was ap-
pointed under the Canadian Human 
Rights Act, who rejected the com-
plaint. The union was allowed to file 
submissions with the Canadian Human 
Rights Commission. The Commission dis-
missed the complaint as being unsub-
stantiated pursuant to s. 36(3)(b) of 
the Act. The union applied to quash 
the Commission's decision under s. 28 
of the Federal Court Act. 
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the assessor of damages, does not 
present any exactly, or even nearly, 
similar situation". His analysis of the 
factual evidence was as follows (Appeal 
Book p. 42): 

"Counsel for the defendant pleaded in 
argument that there was at the 
relevant time no computer whereby the 
defendant's servants could immediate-
ly identify the '20 or so' prison 
inmates (transcript: pp. 73 & 74) out 
of a total inmate population of 
'13,000 people incarcerated in some 
seven provinces' (transcript: p. 89) 
who were in the same plight as the 
plaintiff's. As counsel rightly 
noted, there is no evidence before 
the Court about the necessity of 
effecting a manual search of inmate 
records, but even so, one may in law 
ask, 'so, what?'. Complex as the 
legislative provisions are, the judg-
ment in the McIntyre case did not 
further complicate computation of 
terms of imprisonment. The statutory 
provisions remain as complex as 
before. 
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apple, supra, and thus prevents multi-
ple convictions? 

Although the matter is not free 
from difficulty, I do not think that 
there is. The Kienapple principle ap-
plies when the act that underlies the 
offence is sought to be used again to 
constitute the factual basis of a con-
viction for another offence: see R. v. 
Krug, [1985] 2 S.C.R. 255; 62 N.R. 263; 
11 O.A.C. 187; 21 C.C.C.(3d) 193 at p. 
198 (C.C.C.). In the present cases, 
once the Crown had proved that the ac-
cused had failed to stop when signalled 
to do so and had wilfully continued to 
avoid police while a police officer 
gave pursuit, it was entitled to a con-
viction under s. 189a(2) and to the im-
position of the additional penalty un-
der s. 189a(3). For a conviction under 
s. 189a(2) and the imposition of the 
additional penalty under s. 189a(3), it 
was unnecessary for the Crown to prove 
that the accused had driven carelessly 
or dangerously. However, in order for 
the Crown to obtain a conviction for 
careless driving or dangerous driving, 
it had to prove that the accused had 
done something beyond what was required 
to establish the offence under s. 189a: 
see R. v. Krug, supra, at p. 199 
(C.C.C.), and R. v. Logeman (1978), 5 
C.R.(3d) 219. The rule in R. v. Kien-
apple, supra, has accordingly no rele-
vance for these cases. 

For these reasons and for the 
reasons given by Brooke, J.A., I would 
dispose of the appeals in the manner 
proposed by him. 

Order accordingly. 

Editor: Catherine M. Bowlen 
pdj 

NIELSEN et Al. v. KAUFMANN 

Ontario Court of Appeal 
MacKinnon, A.C.J.0., Lacourciere 

and Morden, JJ.A. 
February 7, 1986. 

Summary: 
The deceased died following a minor  

operation as a result of the negligence  
of the defendant, an anesthetist. The  
next of kin of the deceased appealed 
the quantum of damages awarded. 

The Ontario Court of Appeal varied the 
damage awards accordingly. 

Damage Awards - Topic 84 
Injury and death - Fatal accidents - 
Mother and wife - A 37 year old woman 
died following a minor operation be-
cause of the negligence of the anes-
thetist - The Ontario Court of Appeal 
assessed general damages for the 
surviving husband and two sons at 
$359,645.00 - See paragraph 57. 

Damage Awards - Topic 86 
Injury and death - Fatal accidents - 
Daughter - A 37 year old woman died 
following a minor operation because of 
the negligence of the anesthetist - 
The Ontario Court of Appeal upheld an 
award of $10,000.00 awarded to the 
deceased's mother under the Family 
Law Reform Act - See paragraph 31. 

Damage Awards - Topic 89 
Injury and death - Fatal accidents - 
Siblings - A 37 year old woman died 
following a minor operation because 
of the negligence of the anesthetist - 
The Ontario Court of Appeal upheld 
awards of $5000.00 and $11,000.00 to 
the deceased's brother and sister, 
respectively, under the Family Law 
Reform Act - See paragraph 31. 

Damage Awards - Topic 97 
Injury and death - Fatal accidents - 
Loss of guidance, care and companion-
ship - A 37 year old woman died fol-
lowing a minor operation because of 
the negligence of the anesthetist - 
The Ontario Court of Appeal increased 
the damage award to a 10 year old boy 
for loss of his mother's care, guid- 
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ance and companionship from $25,000.00 
to  $30,000.00 - See paragraph 33. 

poop Awards - Topic 98 
Injury and death - Fatal accidents - 
Loss of housekeeping services - A 37 
vear old woman died following a minor 
operation because of the negligence of 
the anesthetist - The Ontario Court of 
Appeal decreased the damage award to a 
husband for loss of his wife's house-
keeping services from $84,117.75 to 
$50,000.00  - See paragraphs 15 to 21. 

Nooses - Topic 2119.1 
Torts causing death - Method of as-
sessment of value of the dependancy - 
Loss of deceased's future income - A 
37 year old woman died following a 
minor operation because of the negli-
gence of the anesthetist - The Ontario 
Court of Appeal allotted the surviving 
spouse 60% of the deceased's future 
income and 4% to each of the surviving 
two children - See paragraphs 22 to 
28. 

Damages - Topic 2173 
Torts causing death - Considerations 
which increase awards - Income tax - 
General - A 37 year old woman died 
following a minor operation because 
of the negligence of the anesthetist 
- The Ontario Court of Appeal awarded 
a gross-up for income tax of 25% - The 
court held that the proper amount for 
gross-up will depend on the facts 
presented to the court - See para-
graphs 35 to 56. 

Mnmges - Topic 2377 
Torts causing death - Particular dam-
age claims - Loss of parent's guidance 
and support - A 37 year old woman died 
following a minor operation because of 
the negligence of the anesthetist - 
The Ontario Court of Appeal held that 
the costs of a boarding school for the 
son of the deceased did not amount to 
compensation for loss of his mother's 
guidance, care and companionship - See 
paragraphs 7 to 14. 

Damages - Topic 2378 
Torts causing death - Particular dam- 
age claims - Loss of guidance, care  
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and companionship - A 37 year old 
woman died following a minor operation 
because of the negligence of the 
anesthetist - The Ontario Court of 
Appeal increased the damage award to a 
10 year old boy for the loss of his 
mother's care, guidance and companion-
ship from $25,000.00 to $30,000.00 - 
See paragraph 33. 

Damages - Topic 2379 
Torts causing death - Particular dam-
age claims - Loss of housekeeping ser-
vices - A 37 year old woman died fol-
lowing a minor operation because of 
the negligence of the anesthetist - 
The Ontario Court of Appeal held that 
the loss of future housekeeping ser-
vices by a wife were compensable - See 
paragraphs 15 to 21. 
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Andrews v. Grand & Toy (Alberta) Ltd., 
[1978] 2 S.C.R. 229; 19 N.R. 50; 8 
A.R. 182; [1978] 1 W.W.R. 557; 83 
D.L.R.(3d) 452; 3 C.C.L.T. 235, dist. 
[para. 7]. 
Mason v. Peters (1982), 39 O.R.(2d) 
27, ref'd to. [para. 15]. 

Franco v. Woolfe (1976), 12 O.R.(2d) 
549, consd. [para. 16]. 

Lewis v. Todd et al., [1980] 2 S.C.R. 
694; 34 N.A. 1, consd. [para. 45]. 
Cusack v. Brown (1984), 56 N.B.R.(2d) 
221; 146 A.P.R. 221 (N.B.Q.B.), dist. 
[para. 511. 

Statutes Noticed: 
Family Law Reform Act, R.S.O. 1980, c. 
152, ss. 4(5) [para. 191; 60. 
Fatal Accidents Act, R.S.O. 1970, c. 
164 [para. 16]. 

Authors and Works Noticed: 
Waddams, Law of Damages (1983), PP- 
399-400 [para. 48]; 405 [para. 161. 

Counsel: 
D.W. Goudie, Q.C., and H. David, for 
the respondents; 

Colin Campbell, Q.C., and J.J. Colan-
gelo, for the appellant. 

This appeal was heard on September 18 
and 19, 1985, before MacKinnon, A.C. 
J.0., Lacourciere and Morden, JJ.A., of 
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the Ontario Court of Appeal. The deci-
sion of the court was delivered on Feb-
ruary 7, 1986. 

[1] By The Court: This appeal concerns 
the quantum of damages awarded to the 
next of kin of the late Dorothe Nielsen 
who died on December 24, 1979, a few 
days after a minor operation, as a re-
sult of the admitted negligence of the 
defendant anesthetist. (Nielsen V. 
Kaufmann (1984), 28 C.C.L.T. 54.) 

[continued in right column] 

OLE NIELSEN (Husband) 

Loss of support to age 65 $131,997.00 
Loss of support after age 65 6,123.00 
Loss of future housekeeping 
services 84,117.75 

Loss of past housekeeping 
services and past loss of 
support 54,344.00 

Out-of-pocket expenses 2,553.00 
Family Law Reform Act, s. 60(2)(d) 40,000.00 
Gross-up for tax less 25% 105,528.00 
Less advance payment - 10,000.00  
TOTAL $414,662.75  

JEFFERY NIELSEN (Son) 

Loss of future support $ 727.00 
Loss of past support 1,352.00 
Family Law Reform Act, s. 60(2)(d) 20,000.00  
TOTAL $ 22,079.00  

RICKY NIELSEN (Son) 

Loss of future support $ 2,938.00 
Loss of past support 1,352.00 
Family Law Reform Act, s. 60(2)(d) $ 90,856.00  
TOTAL $ 95,146.00  

ELLEN JONSSON (Mother) 

As executrix of the Estate 
of Harold Jonsson who died 
subsequent to his daughter, 
but prior to trial NIL 
Personally (Family Law Reform 
Act, s. 60(2)(d)) $ 10,000.00  

[table continued on next page] 

The deceased was survived by her 
husband, Ole Nielsen, 37 years old at 
the time, and two sons, Jeffery, age 12 
and Ricky, age 6. She was also survived 
by her parents, a sister, Annette, and 
a brother, Michael. The action was  
tried at the end of January and the  
beginning of February 1984. 

Claims were made for the pecuniary 
and non-pecuniary loss resulting from 
Mrs. Nielsen's death under the Family 
Law Reform Act, R.S.O. 1980, c. 152, S. 
60. The learned trial judge assessed 
the damages as follows: 
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MICHAEL JONSSON (Brother) 

Family Law Reform Act, s. 60(2)(d) 

ANNETTE JONSSON (Sister) 

Family Law Reform Act, s. 60(2)(d) 
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$ 5,000.00  

$ 11,000.00  

 

 

[4] Counsel for the appellant attacked 
the awards on a number of grounds. He 
submitted that: 

Dorothe Nielsen's life expectancy. 

General Facts of the Family  

(1) The trial 
an award based 
expenses for 
amounted to $65,856 of the 
awarded under s. 60(2)(d) 
Family Law Reform Act; 

judge erred in making 
on hypothetical school 
Ricky Nielsen. This 

$90,856 
of the 

The assessment of the value of 
loss of household services is not a 
pecuniary loss as provided for in the 
Family Law Reform Act. Further, the 
assessment was excessive and involved 
a misapprehension of the evidence as 
well as a failure to recognize the 
contingencies; 

The future loss of support as-
sessment made no allowance for con-
tingencies and the dependency factor 
of 70% chosen by the trial judge was 

4 arbitrary and not appropriate for a 
two-wage earner family; 

7  

The awards under s. 60(2)(d) of 
the Family Law Reform Act were exces-
sive and inconsistent with earlier 
awards. They were not fair, conven-
tional or reasonable. 

The trial judge erred in awarding 
the sum of $105,528 as the gross-up 
for tax on the loss of future income. 
The calculation ignored the realities 
that by appropriate investment and 
certain other factors the income tax 
could be eliminated; 

• 
[5] Counsel for the appellant advised 
the court in opening that he was not 
pursuing the attack in his factum on 
the trial judge's determination of 

[6] The trial judge thoroughly and sym-
pathetically summarized the relevant 
backgrounds of the Nielsen and Jonsson 
families as follows: 

"The late Dorothe Nielsen, formerly 
Jonsson, came to Canada in 1956 as a 
young girl with her family from Den-
mark. The family returned to Denmark 
briefly but settled again in Canada 
in 1965. Harold Jonsson, Mrs. Niel-
sen's father, was born in 1922. He 
worked as a plant manager until his 
retirement and died after the com-
mencement of this action in 1983. 
His widow Ellen Jonsson was born in 
1924 and lives in Mississauga. She is 
not in particularly good health. 
Dorothe's sister Annette, born in 
1952, is single and lives in Mississ-
auga. Her brother Michael, born in 
1954, is married and has two daugh-
ters. 

"Ole Nielsen came to Canada from Den-
mark with his family in 1957 when he 
was 15 years old. The Nielsen and 
Jonsson families, with their similar 
backgrounds, became close friends and 
Ole and Dorothe were married early in 
1967. 

"Dorothe suffered a serious illness 
in Denmark when she was about one and 
half years old. As a result she had 
right pulmonary artery obstruction, 
fibrous pericardial adhesions produc-
ing some degree of constrictive peri-
carditis, which in turn caused some 
enlargement of her liver with some 
fibrosis, and some atrial fibrilla- 
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tion. She appeared to have recovered 
well from her illness and showed 
few, if any, symptoms of heart dis-
ease. She participated in sports, in-
cluding cross country skiing, jogging 
and canoeing. Dorothe was described 
as an extremely mature and intelli-
gent person who was happy and outgo-
ing. 

"Dorothe and Ole saved their money 
and in 1975, Dorothe moved with her 
children to Campbellford where the 
family had bought a building lot. 
They wanted to live in the country 
since housing was cheaper there than 
in Toronto. They built a house on the 
lot with a great deal of her help. 
She moved in with the children before 
the installation of water and elec-
tricity. Some time later her husband 
gave up his job in Toronto and moved 
to Campbellford to be with the fami-
ly. Dorothe was the family organizer 
and looked after the family money. 

"Dorothe had the equivalent of Grade 
XII education and was an accomplished 
typist and book-keeper. She started 
to work in 1965 when she was still 
living at home with her parents and 
paid them rent. She stopped working 
shortly before Jeffery was born but 
went back to work about a year later 
and then took some time off again 
when Ricky was born. Shortly after 
she moved to Campbellford she started 
to work on a part-time/full-time 
basis for Carl Sherk, a chartered ac-
countant, as a typist and book-keep-
er. She worked full time and overtime 
in the peak business periods and only 
part-time when required at other pe-
riods, a little over 1,000 hours in 
her last year. Dorothe enjoyed her 
work and was a good worker. The in-
come that her work produced was very 
important to the family. 

"Ole Nielsen had the equivalent of 
about a Grade VIII education in Den-
mark. He has always been in good 
health and started to work as soon as 
he arrived in Canada. Sometime after 
he moved to Campbellford he commenced 
working for Canadian National Rail-
ways as a carpenter, work which often  

took him away from home during the 
week leaving Dorothe to look after 
the household, including many tasks 
usually performed by a husband. The 
family went often to the Nielsen fam-
ily cottage shared with a brother and 
sister but other than that could 
never afford to go away on a vaca-
tion. 

"After Dorothe died, Ole got help 
from his sister and then from Annette 
Jonsson. He then made an arrangement 
with a woman, who was separated from 
her husband and had two children of 
her own, to move into the house to 
look after the housework and the 
children. This arrangement did not 
work out and this woman and her chil-
dren left after about two years. Un-
fortunately Ole lost his job a little 
over a year ago in October of 1982 
and, in spite of persistent efforts, 
has been unable to find work since. 
He received unemployment insurance 
payments for about a year and cashed 
in his pension. He has not gone on 
welfare but is just about out of 
funds. Dorothe left no estate since 
all they had was in their joint 
names. I have been advised that fol-
lowing the conclusion of the evidence 
an advance payment of $10,000.00 was 
made to Mr. Nielsen on behalf of the 
defendant. 

"Jeffrey Nielsen is now 16 years old 
and in good health. He is in Grade XI 
in high school but is carrying sub-
jects from lower grades. He did not 
do well in the five year course but 
is now doing better in a four year 
course. It is unlikely that he will 
be able to obtain a secondary school 
graduation certificate from Grade 
XII. He would like to be an automo-
tive mechanic and will have the 
necessary academic requirements and 
aptitude for such a job. 

"Ricky is now 10 years old. He is a 
very bright young boy. He is also in 
good health but he is under-achieving 
at school and, in the opinion of Mrs. 
Nancy Elgie, a highly qualified child 
psychologist, his very deprived and 
restrictive exposure to life experi- 
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ences is robbing him of opportunities 
of learning mastery skills and self 
confidence." 

"It seems to me that young Ricky has 
been greatly deprived as a result of 
the death of his mother. I accept the 
opinion of Mrs. Elgie that a period 
in boarding school would help him 
and, to use the words of Mr. Justice 
Dickson, 'this would improve (his) 
mental health'. Spending his high 
school years in a boarding school 
will probably make all the difference 
to his future and it is a reasonable 
course to follow. Lakefield School is 
not far away and the costs would run 
about $12,000.00 a year for board, 
room, tuition, clothing and inciden-
tals." 

We turn now to the first issue raised 
by the appellant. 

I. Portion of the Family Law Reform Act 
Award for Ricky Nielsen  

[7] As part of his award, pursuant to 
s. 60(2)(d) of the Family Law Reform 
Act, the learned trial judge assessed 
Ricky's damages at $90,856. This in-
cluded a sum of $25,000, for loss of 
guidance, care and companionship, which 
will be considered later in this judg-
ment, and the sum of $65,856, which 
represented the present value of the 
cost of six years' schooling at a pri-
vate school at $12,000 a year. For the 
latter award, the learned trial judge 
relied upon a passage from Andrews v. 
Grand & Toy (Alberta) Ltd., [1978] 2 
S.C.R. 229; 19 N.R. 50; 8 A.R. 182; 
[1978] 1 W.W.R. 557; 83 D.L.R.(3d) 
452; 3 C.C.L.T. 235, at pp. 241-242 
(5.C.R.) in which the court dealt with 
the monetary award for the cost of fu-
ture care for a severely injured young 
man. Mr. Justice Dickson stated that: 

• 

"Obviously, a plaintiff who has been 
gravely and permanently impaired can 
never be put in the position he would 
have been in if the tort had not been 
committed. To this extent, restitutio 
in integrum is not possible. Money is 
a barren substitute for health and 
personal happiness, but to the extent 
within reason that money can be used 
to sustain or improve the mental or 
physical health of the injured person 
it may properly form part of a 
claim." 

In our opinion, it was an error to 
base an award of damages under s. 60 
(2)(d) of the Family Law Reform Act on 
the restitutio in integrum concept ap-
plicable to the calculation of compen-
sation for the pecuniary loss of an in-
jured person. The passage quoted above 
from Andrews should not be taken out of 
context; there the court was dealing 
with a pecuniary claim for the cost of 
future care. It is clear that Ricky 
could not reasonably have expected that 
his mother would ever send him to the 
Lakefield school; in that respect, he 
did not suffer a pecuniary loss from 
her death. This is not determinative of 
Ricky's subs. (2)(d) claim because the 
court is bound to compensate him for a 
non-pecuniary loss under that subsec-
tion. 

The trial judge then accepted the opin-
ion of Mrs. Elgie, the psychologist who 
was called on behalf of the plaintiffs, 
that Ricky should be sent to boarding 
school "... in order to get his person-
ality and self-concept more rounded and 
to have his academic achievement more 
in line with his intelligence." The 
learned trial judge added: 

Ricky, who was born August 6, 1973, 
was six at the time of his mother's 
death in December 1979, and half-way 
through grade one. He was ten at the 
time of the trial. There is no doubt 
that he misses his mother very much and 
that the deprivation of her guidance, 
care and companionship has had a great-
er effect on him than on his brother 
Jeffery, who was twelve at the time of 
his mother's death. 

Mrs. Elgie expressed the opinion 
that boarding school would help Ricky. 
In her report of January 16, 1984, she 
concluded: 
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"Ricky is under-achieving. He is a 
reasonably intelligent boy whose lack 
of language development is undermin-
ing performance in reading. More 
seriously, however, his very deprived 
and restricted exposure to life ex-
periences is robbing him of opportun-
ities for learning mastery skills and 
self confidence, as well as an under-
standing of others and of himself. 
His self focus is alarmingly low. He 
does not feel worthy of the good re-
gard or interest of others and I 
would have to suggest this is most 
likely evidence of my previous warn-
ings that this child would react to 
the loss of his mother more signifi-
cantly than Jeff. 

"If Ricky is not going to grow up to 
be totally devoid of coping skills 
and problem solving strategies he 
must have a better base of experience 
and stimulation. Also the fact that 
he has so little self regard could 
have implications both interpersonal-
ly, socially and vocationally. He 
will not be a competent, assertive 
person, he will be uncomfortable in 
interpersonal relationships and un-
certain of his own abilities. I would 
like to see him go to summer camp, as 
well as have him involved in commun-
ity activities such as cubs, scouts, 
sports etc., all of which have been 
unavailable to this child firstly be-
cause of his father's economic situa-
tion, originally after his mother's 
death because of father's arduous 
work hours, and more recently because 
of the family financial situation 
made worse when father was laid off. 
Ideally, I would like to see Ricky go  
away to school in an effort to get  
his personality and self concept more  
rounded and to have his academic  
achievement more in line with his  
quite good intelligence. However, 
even now his levels of academic 
achievement are lagging behind his 
grade placement and he might have 
genuine difficulty being accepted 
into a private school. Lakefield 
School is near Campbellford. They 
start at grade 5 and offer an excel-
lent curriculum for the education and 
overall rounding of an individual's  

PEAL CASES 13 0.A.C. 

character and personality. Costs of 
this would probably run about $11,_ 
000 per year for board, room and tui-
tion and another $1,000 for clothing 
and incidentals. 

"It might be argued that had Ricky's  
mother lived, he might not have been 
a highly achieving, well adjusted 
young man anyway, but I think many of 
the facts would contradict this. When 
I saw Rick in October 1980, he was 
still an outgoing, spontaneous child. 
Granted, he had some weakness in lan-
guage which probably is a result of 
the family's lack of English skills, 
but he was superior to almost 90% of 
his age mates in terms of non-verbal 
learning. Now we are seeing failure 
to develop self confidence and feel-
ings of adequacy and gradual but pre-
dicted deterioration in his academic 
performance. Even his brother Jeff 
has a well formulated and realistic 
vocational ambition which is within 
his possibilities to achieve. Ricky 
presents as a poor, lost soul, who 
needs to be salvaged before it is too 
late." (Emphasis added.) 

[11] At trial, Mrs. Elgie insisted that 
Ricky was deprived and described him as 
"presenting as a disadvantaged child." 
He had a restricted capacity to see 
"... various variables in a situation 
..." because of very little input in 
terms of life experiences, information 
and knowledge. According to her, this 
deprivation was caused in part by the 
loss of his mother, but also by his 
father's limited education and lack of 
understanding of human emotion, and 
the loss of an aunt and grandfather in 
the fall of 1984. Based on all these 
factors, some of which are clearly un-
related to the death of Ricky's mother, 
Mrs. Elgie testified that, to reverse 
the situation: 

e• 

... I think that he should be at 
boarding school. I think he needs to 
be in a situation where he is sur-
rounded by people who can give him 
the sort of input, the broad range 
that he needs, the experiences, the 
information, the knowledge so that 
we can salvage his good intelligence 
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and get some information into the 
computer before it is too late." 

[12] While it is not our function to 

weigh the evidence and assess its cred-
ibility, we note that the psychologi-

cal evidence called by the plaintiff is 
at variance with the psychological evi-
dence tendered by the defence that 
icky was functioning well psychologi- R  

Dr. Brooker, an Assistant Pro- 
fessor in the Department of Psychology 
at the University of Toronto, testified 
that Ricky is in the bright-normal 
range, has the capacity to achieve 
through the high school level, and that 
he is functioning well psychologically, 
although he misses his mother. There is 
no indication in the judgment that the 
learned trial judge gave any considera-
tion to Dr. Brooker's evidence. The 
psychological evidence called on the 
plaintiffs' behalf is also inconsistent 
with the comments an Ricky's excellent 
progress made by Ricky's teachers in 
the school records which were filed. 

court is at liberty to draw its own in-
ferences. But, even if it were bound by 
the trial court's adoption of Mrs. 
Elgie's opinion, it does not follow 
that the award providing for private 
schooling is appropriate to compensate 
Ricky for the loss of his mother's 
guidance, care and companionship. It 
is an undue and unwarranted extension 
of the principle that money can be used 
to improve the future mental health of 
an injured person. It is true that the 
Family Law Reform Act is a remedial 
statute which must be liberally con-
strued. It cannot be extended, however, 
to include ideal and optimum schooling 
for a child who has already been gen-
erously compensated by an award of gen-
eral damages for the loss of his moth-
er's guidance, care and companionship. 
In our view in this case the award is 
significantly disproportionate to the 
loss suffered. The award of $65,856 for 
schooling will be struck out, subject 
to readjustment, in a later part of 
this judgment, of the general award of 
$25,000 under the Family Law Reform 
Act. 

II. Damages for Loss of Household  
Services 

• 

[131 The portion of the award which re-
flected the present value of six years' 
schooling at a private school attempts 
to place Ricky in an ideal environment 
which the child could not have attained 
if his mother had lived. There is no 
evidence that Ricky was ever considered 
or that he would qualify for admission 
to the Lakefield school or to any other 
private school. Further, the award is 
really based on a speculative assump-
tion of Mrs. Elgie that private school-
ing was required for the child's de-
velopment, which she described as a 
guess in one portion of her evidence. 
The assumption is in turn based on per-
ceived deprivations or disadvantages, 
which were accepted by the trial judge, 
apparently without giving any consider-
ation or weight to the substantial body 
of independent evidence and opinion to 
the effect that Ricky was functioning 
well and invariably obtained positive 
report cards at school. The reasons for 
judgment contain no reference to it. 

The damages assessed for Ole Niel-
sen included the sum of $84,117.75 for 
the loss of future housekeeping ser-
vices added to the sum of $30,586 for 
the loss of past housekeeping services. 
This was based on the assumption that 
the late Dorothe Nielsen was an excel-
lent housewife who performed many tasks 
normally done by a husband because her 
husband was often away on business. A 
money value was placed on this loss of 
"care" on the basis of the market price 
of housekeeping services. The loss un-
der s. 60(2)(d) is not a pecuniary loss 
in the strict sense of the word: Mason 
v. Peters (1982), 39 0.R.(2d) 27. How-
ever, we recognize the pecuniary com-
ponent relating to damages for loss of 
housekeeping services under s. 60(1) of 
the Family Law Reform Act. 

[14] In the absence of stated reasons 
for rejecting this evidence and pre-
ferring the opinion of Mrs. Elgie, this 

In valuing the loss of care, the 
learned trial judge relied, in part, on 
the evidence of Dr. Havrylyshyn, a pro- 
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fessor of economics at George Washing-
ton University in Washington, D.C. This 
witness estimated the market wages re-
quired to replace household duties. 
This court, in Franco v. Woolfe (1976), 
12 O.R.(2d) 549, commented that similar 
evidence, given by the same witness, 
was irrelevant and unnecessary in as-
sessing compensation for the loss of 
household services performed by the 
wife in a claim made by the husband 
under the Fatal Accidents Act, R.S.O. 
1970, c. 164. We do not accept the dis-
tinction made by the learned trial 
judge that the use of the word "care" 
in s. 60(2)(d) of the Family Law Reform 
Act renders this evidence relevant or 
admissible. The value of lost house-
keeping services under s. 60(1) must be 
determined by the court having regard 
to the services of a particular spouse. 
However, the testimony of economists, 
accountants and actuaries, which may be 
indispensable in calculating a pecuni-
ary loss under s. 60(1), may also be 
helpful in determining the damages for 
loss of domestic services where the 
hiring of reasonable services on a com-
mercial basis is made necessary by a 
wrongful death. See Waddams, The Law of 
Damages, (1983) at p. 405: "It is uni-
versally accepted that the cost of hir-
ing reasonable services on a commercial 
basis to replace lost domestic services 
is an allowable claim." 

[17] The award was based on $170 for a 
40-hour week, including room and board 
or, $8,840 a year, subject to reduction 
by one-half once the youngest child 
reached 18 and a further reduction of 
25% for future contingencies, includ-
ing sickness, injury or remarriage. The 
appellant has submitted that, on the 
evidence, the weekly amount for a 
housekeeper should be as low as $132, 
less an allowance of $50 for room and 
board, for a net amount of $82 per week 
or, $4,264 per year. An examination of 
the evidence of the witness Walker ap-
pears to support this figure, but the 
end result should not be based on a 
slavish attachment to arithmetical cal-
culations. In our view, the attempt in 
this case to strictly quantify an award 
for loss of care by actuarially calcu-
lating the cost to replace housekeeping  

services is misconceived. 

We accept the appellant's submis_ 
sion that it is inappropriate to give  
an award for a complete loss of those  
services when the claimants are being  
compensated for loss of future support 
on the basis that the deceased would 
have accepted full-time employment from 
February 1981. There is surely an ele-
ment of double recovery in calculating 
the loss of full-time income and the 
cost of a housekeeper. It would have  
been difficult, if not impossible, for 
the deceased to look after her hus-
band's needs and the needs of her two 
boys while maintaining a full-time job. 
This court is bound to interfere with 
an award which is based in part on an 
error in principle. 

For reasons already stated, we 
think that it is inappropriate to at-
tempt a strict arithmetical calculation 
of a future cost which cannot be antic-
ipated with any reasonable accuracy and 
which may never be incurred. The diffi-
culty of assessing the loss does not 
relieve the court of its responsibility 
in that respect. In this assessment, 
the court is bound to take into consid-
eration the assumption underlying s. 
4(5) of the Family Law Reform Act that 
spouses have a joint responsibility for 
child care and household management. 
The responsibility of Ole Nielsen for 
this care and management survives the 
death of his wife. While he and the 
children have suffered the loss of the 
care which would have been provided by 
the deceased, Ole Nielsen's obligation 
to look after himself and his offspring 
continues and an award providing future 
housekeeping services should not com-
pletely relieve him of it. 

The calculation of an amount for a 
full-time housekeeper until the 
youngest child reaches the age of 18 
also appears to overlook the fact that, 
in another part of the trial judgment, 
Ricky is provided with room and board 
at a private school for a period of 
six years. However, having cancelled 
the award for a private school educa-
tion, we will not interfere with the 
assumption that the need for housekeep- 
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jog services will be greater until 
Ricky reaches the age of 18. 

In our view, having regard to the 
approach outlined above to calculating 
this loss, to the unpredictability of 
the need for and the cost of future 
housekeeping services, to the continu-
ing responsibility of the plaintiff Ole 
Nielsen to assume a share of the house-
hold duties, and to the many contingen-
cies which render this portion of the 
award incapable of mathematical or 
actuarial calculation, we think it is 
appropriate to award the sum of $50,000 
subject to gross-up) for future house-
keeping services. We assess the sum of 
510,000 for past housekeeping services. 
These sums will be added to the amount 
awarded for loss of care to Ole Niel-
sen pursuant to s. 60(2)(d) of the 
Family Law Reform Act. 

III.  Loss of Support Assessment and  
Dependency Factor  

Counsel for the appellant did not 
challenge the finding that the deceased 
would have worked full-time, but he 
submitted that the trial judge made no 
allowance for contingencies and that 
the dependency rate of 70% was based on 
a one-income family. 

It was argued that the trial judge 
should have reduced the damages for 
pecuniary loss by 25% for contingencies 
as he did the damages for housekeeping 
services. However, the trial judge 
pointed out in relation to the pecuni-
ary loss that he had already dealt with 
the contingencies of early death and 
that Dr. Palmer's statistics included 
the incidence of sickness, accident and 
loss of employment opportunity. He 
concluded, after reciting the various 
contingencies, that "the positive con-
tingencies balance the negative contin-
gencies" and, therefore, he would not 
reduce the award for pecuniary loss for 
contingencies. We cannot say his rea-
soning was wrong on this point in this 
particular case. 

The trial judge opened his discus-
sion of "dependency" by stating that  

conventional widsom is to take the net 
income and allot 70% to the surviving 
spouse and 4% to each child. He con-
cluded that the deceased was a thrifty, 
intelligent manager of the household 
finances and spent little on herself 
and he allotted 70% to her spouse. This 
amounted to a total for past pecuniary 
loss of $23,758 for Mr. Nielsen and a 
total of $1,352 for each child as cal-
culated by the trial judge. 

The fact that there are two 
"breadwinners" in the family skews the 
applicability of the "conventional" 
principle and figures somewhat. Those 
figures are based on a male breadwinner 
as the sole support of the family. The 
trial judge does not appear to have 
considered how the "conventional" fig-
ures might be affected when there is a 
two-wage earner family. It must be as-
sumed that in such families some por-
tion of the husband's income goes to 
the wife or vice versa. That portion 
remains with the survivor. The appel-
lant's expert, Dr. Segal, was of the 
view that in a two-wage earner family 
the deceased would consume 30% of the 
total family income of husband and 
wife. The deceased would be partially 
dependent on the income that the sur-
viving spouse is receiving and, there-
fore, there is an offset of that amount 
which the surviving spouse is no longer 
paying and for which "credit" should be 
given. Counsel for the appellant sub-
mits that in such families the appro-
priate dependency percentage should be 
50% rather than 70%. 

Accepting the trial judge's view 
that the deceased was an intelligent 
and thrifty wife and mother, who was 
prepared to sacrifice her interests to 
those of her husband and children, some 
offset must still be allowed for the 
fact that no portion of Mr. Nielsen's 
income will now be going to support his 
wife. This was a family where there was 
obviously a pooling of resources and 
where the death of one partner would 
have an impact with some offsetting 
"credit". Taking the recited factors 
into account, we would allot 60% to Mr. 
Nielsen and 4% to each child. 
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1980 60% of $4,236.00 
1981 60% of $8,446.00 
1982 60% of $9,909.00 
1983 60% of $10,438.00 
1984 1/12th of 60% 

of $10,931.00 

TOTAL: $20,365.00  

[28] The present values calculated as 
of February 1, 1984, on the basis of a 
net discount rate of 2% and assumption 

figures: 
of mortality produces the following 

Mr. Nielsen's loss of 
support of $6,559 per year 
during the period he and 
his wife could both have 
expected to live between 
February 1, 1984, and the 
date she would have 
attained 65: $113,143.00 

Mr. Nielsen's loss of 
support of $3,527 during 
the period he and his wife 
could both have expected 
to live after the date she 
would have attained 65: $ 5,248.00 

(IV) Family Law Reform Act Claims  
- s. 60(2)(d)  

Counsel for the appellant submit-
ted that there should be "predictabil-
ity" for awards for non-pecuniary loss 
under the Family Law Reform Act. In 
time there may be awards for the loss 
of care, guidance and companionship in 
the "average" family which will come to 
be recognized as "conventional". It is 
difficult now to see how such a family 
can be discovered or described. 

It is self-evidence, as has been 
said, that the amount of compensation 
in any given case "will depend on the 
facts and circumstance in evidence in 
the case": Mason v. Peters, supra, at 
p. 40. The existence of the relation-
ship covered by the section only gives 
the right to make the claim. Although  

essentially non-pecuniary in character, 
there must be an actual loss of care, 
companionship and guidance. A brother 
of a deceased, for example, who lives 
in Vancouver and who has not seen the 
deceased, who lives in Toronto, for 20 
years, although they exchange Christmas 
cards and a telephone call a year, 
would not, in our view, be entitled to 
any compensation. Undoubtedly, there 
would be grief and sorrow and a sense 
of loss but, under the circumstances  
recited, there would be no loss compen-
sable under the section. This is not to 
minimize the importance of the section 
but, as we have stated, the mere fact 
of the relationship does not, of it-
self, establish the right to some com-
pensation. Zuber, J.A., in Hutcheson et 
al. v. Harcourt et al. (June 30, 1983, 
unreported), pointed out that some par-
ents provide a great deal of care, 
guidance and companionship and others 
very little and accordingly losses will 
vary. 

Although the awards to the de-
ceased's mother, brother and sister in 
the instant case appear to be the maxi-
mum that the facts would warrant, we 
cannot say that they are so inordinate-
ly high as to call for our interfer-
ence. 

With regard to Jeffery, who was 16 
at the time of the trial, although he 
appears to be coping well, he has lost 
the care, companionship and guidance of 
an exemplary mother and the stronger 
parent in that regard. The $20,000 
awarded is not excessive. 

As we have noted, Ricky, who was 
10 at the time of trial, was awarded 
$25,000 and $65,856, which represented 
the present value of six years school-
ing at $12,000 a year. We have earlier 
determined that the award of $65,856 
for schooling is not supportable. Hav-
ing struck out that amount and having 
regard to Ricky's special needs and 
talents which would have greatly bene-
fited from his mother's care, guidance 
and companionship, we find it appropri-
ate to increase the assessment of the 
general award of his damages under the 
Family Law Reform Act from $25,000 to 
$30,000.  
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[27] Using 60% instead of 70% affects 
Mr. Nielsen's recovery for past and 
future pecuniary loss as follows: 

• 
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(34] As pointed out by the learned 

'trial judge in awarding an amount for 

ioss  of housekeeping services, Mr. 
Nielsen has already, to some extent, 

been c
ompensated for loss of care. How-

ever, as emphasized by the trial judge, 

he  had to consider the individuals in-
volved, in assessing the loss of care, 
guidance and companionship. Once again, 
6ving regard to his assessment of Mrs. 
ielsen and the relationship between N  
the parties, we cannot say he was wrong 

in  assessing Mr. Nielsen's loss at 
$40,000 and we do not interfere with 

that award. 

(V) The Gross-up for Income Tax  

[351 The trial judge included in the 
award to Ole Nielsen the amount of 
$105,528 as compensation for the income 
tax which he will be obliged to pay on 
the income from that part of the award 
representing his future pecuniary loss, 
which was $222,237.75. This portion of 
an award is now commonly called the tax 

gross-up. 

In arriving at the amount of 

$105,528  the trial judge took certain 
basic considerations into account. He 
assumed that Mr. Nielsen would probably 
invest the greatest part of the lump 
sum award in income-producing securi-
ties. These would be long-term Govern-
ment of Canada bonds. Further, he as-
sumed that the personal income of Mr. 
Nielsen, apart from the income he would 
receive from the amount awarded, would 
be $18,000 per annum. 

These basic considerations, to-
gether with others based on assumptions 
respecting annual income, life expec-
tancy, and the like, to which we shall 
refer, led to a calculation of an 
amount of $140,704 on future income of 
the fund of $222,237.75. The trial 
judge reduced this amount by 25% to ar-
rive at the $105,528 amount. In ex-
plaining the reduction, he noted that 
all of the capital would be invested 
"at the highest rate of tax" and then 
said: 

'... I arbitrarily apply a contin- 

gency reduction of 25% to represent 
the reduction in the tax that may be 
affected by the investment of at 
least part of the sum in tax shel-
tered securities and by the possibil-
ity that the Government of Canada in 
times of inflation in the future may 
protect or exempt from tax certain 
other classes of securities, such as 
municipal debentures, as has been 
done in other countries. Had this 
action been settled and had a major 
part of this settlement been in the 
form of a structured settlement, the 
gross-up for tax could have been, to 
a considerable extent, avoided." 

The calculation of a tax gross-up 
is a complex and difficult process. It 
involves not only assumptions with 
respect to the nature of the invest-
ments in the fund (e.g., bonds or cor-
porate shares) and the amount of the 
other income of the recipient of the 
income of the fund (both of these, as 
we have indicated, were set forth in 
the trial judge's reasons with respect 
to the present case) but also such mat-
ters as the present and future federal 
and provincial income tax rates, the 
range of taxable income to which the 
rates will apply, and the amount and 
applicability of exemptions and other 
deductions. 

In the present case the method 
followed by the trial judge was to make 
the two assumptions we have mentioned 
(i.e. the income would be from long-
term government bonds and the other 
income of the recipient would be $18,-
000 per annum) and then have the par-
ties, with the aid of their experts, 
calculate the amount required to cover 
the income tax on the income from the 
fund which was eventually determined to 
be $222,237.15. This calculation does 
not appear in the trial judge's reasons 
but we were furnished with the corres-
pondence relating to it. We set forth 
the steps taken. 

With respect to the income loss 
and housekeeping services, the follow-
ing facts were furnished by the trial 
judge by letter to counsel for the 
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plaintiffs and for the defendant: 

"INCOME LOSS:  

Dependency rate 70% for husband plus 
4% for each child until each child 
reaches the age of 18; 

[Although it does not appear in this 
letter it does appear from the ex-
pert's response that he was also in-
structed to assume that the deceased 
would have commenced earning $205.00 
a week ($10,660.00 per year) from 
full-time employment on February 20, 
1981. This amount is set forth in the 
trial judge's reasons.] 

life expectancy of the deceased re-
duced by 7.5 years; 

the deceased would have taken on full 
time employment in the Spring of 1981 
when the former full time employee 
left Mr. Sherk's employ (can you sup-
ply the exact date on which she 
left); 

gross-up to be based on investment in 
long term government bonds (I will 
apply contingency factor) with Mr. 
Nielsen's income fixed as of the 
present date at $18,000.00 a year; 

discount rate 2.5%. 

HOUSEKEEPING SERVICES: 

Present value of housekeeping ser-
vices is $8,840.00 a year to include 
room and board; 

value of these services from date of 
death to date to be calculated having 
regard to the contingency of death 
with the value of housekeeping ser-
vices fixed at $8,840.00 as of to-
day's date and reduced by C.P.I. over 
the period; 

i; present value of housekeeping ser-
vices at $8,840.00 a year as of today 
until youngest son is 18 and then 
half value for joint lives. (I will 
apply contingency factor.)" 

[41] The actual calculations were done 
by one of the defendant's expert wit-
nesses, Murray A. Segal, a practising  

PEAL CASES 13 0.A.C. 

actuary. Mr. Segal prepared a report  
which contained the following conclu-
sions based on the information submit_ 
ted to him: 

"Present value on February 
1, 1984, of  

Mr. Nielsen's loss of 
support of $7,652 per year 
[which is 70% of the cal-
culated net take home pay 
beginning in 1984] during 
period he and his wife 
could both have expected 
to live between February 1, 
1984, and date she would 
have attained age 65 $131,997 

Mr. Nielsen's loss of 
support of $4,115 per year 
[which is based on certain 
assumptions made by Mr. 
Segal respecting the 
deceased's post-retirement 
income in the form of Canada 
Pension Plan and Old Age 
Security payments] during 
period he and his wife 
could both have expected 
to live after date she would 
have attained age 65 6,123 

Mr. Nielsen's loss of house-
keeping services of $8,840 
per year during period he 
and his wife could both have 
expected to live between 
February 1, 1984, and date 
youngest child attains age 18 
(i.e. August 6, 1991) 

Mr. Nielsen's loss of house-
keeping services of $4,420 
per year during period he and 
his wife could both have 
expected to live after 
August 6, 1991 

Mr. Nielsen's total future 
loss before gross-up for 
income tax 

Gross-up for income tax on 
basis requested by His 
Lordship 

Mr. Nielsen's total future 
loss after gross-up for 
income tax 

58,671 

53,486 

250,277 

165,052 

$415,329" 
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The trial judge then applied a 
contingency factor of 25% to the loss 

,f housekeeping services ($58,671 plus 
s53,486 minus $28,039) with the result 

t  $84,118 was the final amount for ttta 
the  loss of housekeeping services. This 
amount added to the amount for loss of 
support ($131,997 and $6,123) led to 
the amount of $222,238. 

The trial judge also informed 
counsel that the amount of the gross-
up should be reduced by 25%. The rea-
sons for this deduction are set forth 
in his reasons which are quoted above. 
jp the basis of these factors Mr. Segal 
reported as follows: 

"Based on the approach to this matter 
decided upon by His Lordship, we es-
timate that the 'conventional' amount 
of the gross-up needed to offset the 
effects of income tax on the invest-
ment income that Mr. Nielsen will de-
rive from the above portion of the 
award would be $140,704 (i.e. about 
63% of the net amount of $222,238), 
which should be reduced by 25% down 
to a net gross-up amount of $105,-
528." 

Notwithstanding the potential com-
plexity of a determination of the prop-
er amount for gross-up, the particular 
issue presented to us by the appellant 
is a relatively narrow one. The appel-
lant submits that the trial judge erred 
in not reducing the gross-up by 50% 
rather than 25%. 

Before setting forth the appel-
lant's contentions, it may be of value 
to note that there are two matters 
which are not in issue. First, it is 
not in issue that the plaintiff Ole 
Nielsen is entitled to a gross-up 
award. We are satisfied that a total 
award of the type we are considering 
would fall short of its purpose if it 
did not include an amount to cover the 
income tax on the income from the fund. 
If authority is needed on this point, 
it is furnished by Lewis v. Todd et 
al., [1980] 2 S.C.R. 694; 34 N.R. 1 at 
712-14 (S.C.R.) where, because of the 
particular state of the evidence before  

the Supreme Court of Canada, the gross-
up element was recognized by disregard-
ing the tax impact on the dependency. 
Secondly, the accuracy of the calcula-
tions leading to the amount of $140,-
704, which would include assumptions as 
to future tax rates, is not chal-
lenged. As we have said, this amount 
was contained in a joint submission of 
the parties to the trial judge and, in 
fact, was calculated by the appellant's 
actuary. 

[46] What are raised as matters sup-
porting the submission that the reduc-
tion from $140,704 should be 50%, rath-
er than 25%, are the following: 

It was an error to assume that 
the whole fund would be invested in 
long-term bonds. This assumption ex-
poses the income, a part of which is 
not real but merely the effect of in-
flation, to the highest rates of tax. 
It should be contrasted with one in-
volving the more favourable treat-
ment accorded income from stocks, 
both dividend and in the form of cap-
ital gain, and further, with the even 
more favourable treatment accorded 
income that is "sheltered" in plans 
such as the recently repealed federal 
I.S.I.P. (Income Security Investment 
Plan). 

We put this in the words con-
tained in the appellant's written 
submission: 

"That a choice exists to treat the 
award to be grossed up as the first 
income of the plaintiff for the 
purpose of computing a rate of tax-
ation or, alternatively, as the 
last item of income and hence the 
highest marginal rate." 

The award in question does not 
require the degree of protection that 
an award for future care would. 

[47] We shall deal with the last two 
points first. 

[481 With respect to (b), it is our 
view that the trial judge was right to 
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include the amount of Mr. Nielsen's own 
income ($18,000) in the calculation. 
There is no justification for ignoring 
Mr. Nielsen's probable actual tax rate 
which, of course, would be based on his 
total income. See Waddams, The Law of 
Damages (1983) at pp. 399-400. 

With respect to (c), while it is 
undoubtedly important to ensure that 
the necessary income from a fund ear-
marked for the cost of future care is 
not reduced by tax, we do not think 
that any significant distinction should 
be made with regard to income from 
funds notionly established to cover 
loss of income and of housekeeping ser-
vices. The principle is the same in 
each case - to ensure, as reasonably as 
possible, that the award accomplishes 
its purpose. 

We think that there is more sub-
stance to the first point, (a), which 
is concerned with the investment compo-
sition of the proposed fund and other 
matters related to reducing the impact 
of taxation on the income from the 
fund. Several factors must be taken in-
to account in assessing the ultimate 
effect of this point. We do not think 
that the trial judge was wrong to start 
with the assumption that this plaintiff 
would invest the greatest part of the 
award in safe, income-producing, secur-
ities. He noted that the plaintiff did 
not have much formal education and had 
no experience in managing large sums of 
money. 

The appellant urged us to adopt 
the approach in Cusack v. Brown (1984), 
56 N.B.R.(2d) 221; 146 A.P.R. 221 (N.B. 
Q.B.), where the assumption was made 
that the fund would be divided equally 
between shares and bonds, but the facts 
of that case are not reasonably simi-
lar. The judge in Cusack observed that 
the plaintiff was "young and bright and 
engaged in self-advancement" and that 
"she would most probably opt for a 
mixed portfolio with some risk in com-
mon and quality preferred shares" (p. 
228). Nonetheless, the trial judge in 
the present case, and rightly so, by no 
means placed exclusive reliance on the 
plaintiff's possible investment short- 

comings. He did deduct 25% from the  
initial figure of $140,704 because of  
the possibility of investing in tax  
shelters and of future favourable leg-
islative treatment of certain kinds of 
income. We have quoted his reasons in  
this respect. 

There is no doubt that an assump-
tion based on total investment in long-
term bonds substantially increases the  
amount of the gross-up and, in effect, 
substantially imposes the relevant fu-
ture risks on the defendant. on the  
other hand, while an assumption based 
on an investment in stocks ameliorates  
the position of the defendant, at the 
same time it also imposes well-known 
investment risks on the plaintiff who, 
of course, is not the wrongdoer. A rea-
sonable balance has to be found on the 
facts of any given case. In the present 
case the appellant has failed to per-
suade us that the trial judge, in exer-
cising his judgment with respect to .the 
reduction of the initial gross-up, com-
mitted any error which would justify 
our interference. 

The foregoing indicates that what 
is a proper amount for gross-up will 
depend largely on the facts presented 
to the court. The results in individual 
cases can, accordingly, vary widely. If 
a substantial degree of uniformity of 
treatment is considered desirable in 
these cases, then it appears to us that 
this is a matter for legislative in-
tervention. The application of a pre-
cise statutory formula would, of 
course, be bound to involve certain ar-
bitrary features. This, however, would 
be a policy matter appropriate for the 
legislature. 

Applying the trial judge's ap-
proach to gross-up to the total of the 
amounts which we have assessed for loss 
of future support ($113,143 and $5,248) 
and for loss of future housekeeping 
services ($50,000), which is $168,391, 
results in an amount of $71,967 ($95,-
956 minus 25% of $95,956, which is 
$23,989). 

• 

The learned trial judge assessed 
the past pecuniary loss at $23,758 for 

Mr. NielSe 
and hOUSek 

for c 

pecuniarY 
365 and di 
imal amour 
Similarly 

to Of P' 
$30, 788 wh  
000. 

.... ..... 
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Mr. Nielsen and $1,357 for each child 

and housekeeping services at $30,788. 
We, for our part, assessed the past 
pecuniary loss of Mr. Nielsen at $20,-
365 and did not interfere with the min-

imal amounts fixed for the two boys. 
similarly the trial judge assessed the 

loss of past housekeeping services at 
00,788 which we have reduced to $10,- 

000. 

[continued in right column] 

The trial judge reduced these 
figures by the factor of .3% of 1% 
since the deceased was subject to 2.10 
times the average female population 
mortality rates. These calculations 
once again had a minimal effect on the 
final figures and we are of the view 
that we have taken these calculations 
into consideration in arriving at our 
final figures. 

In the result the damages as we 
have re-assessed them are: 

OLE NIELSEN  

Loss of support to age 65 $113,143 

Loss of support after age 65 5,248 

Loss of future housekeeping 
services 

50,000 

Loss of past housekeeping 
services and past loss of 
support 

Out-of-pocket expenses 
Family Law Reform Act, s. 60(2)(d) 
Gross-up for tax less 25% 
Less advance payment 

TOTAL  

JEFFERY NIELSEN (Son) 

Loss of future support 
Loss of past support 
Family Law Reform Act, s. 60(2)(d) 

TOTAL  

RICKY NIELSEN (Son) 

$ 727 
1,352 

20,000  
$ 22,079  

Loss of future support 
Loss of past support 
Family Law Reform Act, s. 60(2)(d) 

TOTAL  

ELLEN JONSSON (Mother) 

As executrix of the Estate 
of Harold Jonsson who died 
subsequent to his daughter, 
but prior to trial NIL 

Personally (Family Law Reform 
Act, s. 60(2)(d) $ 10,000  

[table continued on next page] 

30,365 
2,553 
40,000 
71,967 

- 10,000  
$303,276  

$ 2,938 
1,352 

30,000  
$ 34,290  
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MICHAEL JONSSON (Brother) 

Family Law Reform Act, s. 60(2)(d) 

ANNETTE JONSSON (Sister) 

Family Law Reform Act, s. 60(2)(d) 

 

13 0.A.C. 

 

$ 5,000 

$ 11,000  
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[58] The appeal is allowed with costs, 
if demanded, and the damages are var-
ied in accordance with this re-assess-
ment. 

Appeal allowed; 
Order accordingly. 

Editor: Catherine M. Bowlen 
Pdi 

PANTRY v. PANTRY 

Ontario Court of Appeal 
MacKinnon, A.C.J.0., Houlden 

and Cory, JJ.A. 
February 9, 1986. 

Summary: 
A wife petitioned for divorce and for 
an interim order under the Divorce Act 
for custody and maintenance of a child 
of the marriage. The wife was previous-
ly granted custody and maintenance 
under the Family Law Reform Act. A 
master of the court held that he had no 
jurisdiction to grant the interim order 
under the Divorce Act because of the 
existence of the order under the Family 
Law Reform Act. The wife appealed. 

The Ontario Court of Appeal allowed 
the appeal. The court held that the 
master had jurisdiction to order inter-
im custody and maintenance under the 
Divorce Act notwithstanding that cus-
tody and maintenance had been deter-
mined under the Family Law Reform Act. 

For a related case involving the same 
parties see 12 O.A.C. 196. 

Family Law - Topic 2052 
Custody and access to children - In-
terim custody - Jurisdiction - A woman 
petitioned for divorce and applied un-
der the Divorce Act for interim cus- 

tody and maintenance of a child of the 
marriage - A master refused to grant 
the order because the wife already had 
a custody and maintenance order under 
the Family Law Reform Act - The wife 
appealed - The Ontario Court of Appeal 
allowed the appeal - The court held 
that the master had jurisdiction to 
order custody and maintenance under 
the Divorce Act notwithstanding that 
there was a custody and maintenance 
order in existence under the Family 
Law Reform Act. 

Cases Noticed: 
Simpson v. Simpson (1984), 39 R.F.L. 
(2d) 99, ref'd to. [para. 4]. 
Richards v. Richards, [1972] 2 O.R. 
596, ref'd to. [para. 7]. 

Hughes v. Hughes, [1977] 1 W.W.R. 579, 
ref'd to. [para. 7]. 

Mudrinic v. Mudrinic (1978), 6 R.F.L. 
(2d) 326, affd 2 Fam.L.Rev. 128, 
ref'd to. [para. 7]. 

Statutes Noticed: 
Courts of Justice Act, S.O. 1984, c. 
11, s. 18(2) [para. 1]. 

Divorce Act, R.S.C. 1970, c. D-8, s. 
10 [para. 11. 

Family Law Reform Act, R.S.O. 1980, c. 
152, s. 20 [paras. 5, 6]. 

Counsel: 
Carl S. Zeliger, for the petitioner, 
appellant; 
C. Perkins, for the Attorney General 
for Ontario, intervenant; 
No one appearing for the respondent. 

This appeal was heard on January 31, 
1986, before MacKinnon, A.C.J.0., Houl-
den and Cory, JJ.A., of the Ontario 
Court of Appeal. On February 9, 1986, 
the following judgment of the court was 
delivered orally by Houlden, J.A.: 

[1] Houlden, J.A. [orally]: This is an 
appeal from an order of Master Cork 
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