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apple, supra, and thus prevents multi-
ple convictions?

[18] Although the matter is not free
from difficulty, I do not think that
there is. The Kienapple principle ap-
plies when the act that underlies the
offence is sought to be used again to
constitute the factual basis of a con-
viction for another offence: see R. v.
Krug, [1985] 2 S.C.R. 255; 62 N.R. 263;
11 0.A.C. 187; 21 C.C.C.(3d) 193 at p.
198 (C.C.C.). In the present cases,
once the Crown had proved that the ac-
cused had failed to stop when signalled
to do so and had wilfully continued to
avoid police while a police officer
gave pursuit, it was entitled to a con-
viction under s. 189a(2) and to the im—
position of the additional penalty un-
der s. 189a(3). For a conviction under
s. 189a(2) and the imposition of the
additional penalty under s. 189%a(3), it
was unnecessary for the Crown to prove
that the accused had driven carelessly
or dangerously. However, in order for
the Crown to obtain a conviction for
careless driving or dangerous driving,
it had to prove that the accused had
done something beyond what was required
to establish the offence under s. 189a:
see R. v. Krug, supra, at p. 199
(C.C.C.), and R. v. Logeman (1978), 5
C.R.(3d) 219. The rule in R. v. Kien-
apple, supra, has accordingly no rele-
vance for these cases.

[19] For these reasons and for the
reasons given by Brooke, J.A., I would
dispose of the appeals in the manner
proposed by him.

Order accordingly.

Editor: Catherine M. Bowlen
pdj
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Summary:

The deceased died following a ming,
operation as a result of the negligenc,
of the defendant, an anesthetist. The
next of kin of the deceased appealgq
the quantum of damages awarded.

The Ontario Court of Appeal varied the
damage awards accordingly.

Damage Awards - Topic 84

Injury and death - Fatal accidents -
Mother and wife - A 37 year old womap
died following a minor operation be-
cause of the negligence of the anes-
thetist - The Ontarioc Court of Appeal
assessed general damages for the
surviving husband and two sons at
$359,645.00 - See paragraph 57.

Damage Awards - Topic 86

Injury and death - Fatal accidents -
Daughter - A 37 year old woman died
following a minor operation because of
the negligence of the anesthetist -
The Ontario Court of Appeal upheld an
award of $§10,000.00 awarded to the
deceased's mother under the Family
Law Reform Act - See paragraph 31.

Damage Awards - Topic 89

Injury and death - Fatal accidents -
Siblings - A 37 year old woman died
following a minor operation because
of the negligence of the anesthetist -
The Ontario Court of Appeal upheld
awards of $5000.00 and $11,000.00 to
the deceased's brother and sister,
respectively, under the Family Law
Reform Act - See paragraph 31.

Damage Awards - Topic 97

Injury and death - Fatal accidents -
Loss of guidance, care and companion-
ship - A 37 year old woman died fol-
lowing a minor operation because of
the negligence of the anesthetist -
The Ontario Court of Appeal increased
the damage award to a 10 year old boy

for loss of his mother's care, guid-
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pamage Awards - Topic 98

--iury and death - Fatal accidents -
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pamages - Topic 2119.1

-orts causing death - Method of as-
:éssmeﬂt of value of the dependancy -
vss of deceased's future income - A
37 year old woman died following a
gzinor operation because of the negli-
dence of the anesthetist - The Ontario

g

~ourt of Appeal allotted the surviving
spouse H0% of the deceased's future
neome d 47 to each of the surviving

- See paragraphs 22 to

pamages — Topic 2173

Torts causing death - Considerations
ich increase awards - Income tax -
eral - A 37 vyear old woman died
lowing a minor operation because
»f the negligence of the anesthetist
- The Ontario Court of Appeal awarded
1 gross-up for income tax of 25% - The
court held that the proper amount for
gross-up will depend on the facts
presented to the court - See para-
graphs 35 to 56.

Damages - Topic 2377

forts causing death - Particular dam-

age claims - Loss of parent's guidance
support — A 37 year old woman died
lowing a minor operation because of

ne negligence of the anesthetist -
ne Untario Court of Appeal held that
ne costs of a boarding school for the
of the deceased did not amount to
compensation for loss of his mother's
guidance, care and companionship - See
paragraphs 7 to 14.

Damages - Topic 2378
Torts causing death - Particular dam-
age claims - Loss of guidance, care
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and companionship - A 37 vyear old
woman died following a minor operation
because of the negligence of the
anesthetist - The Ontario Court of
Appeal increased the damage award to a
10 year old boy for the loss of his
mother's care, guidance and companion-
ship from $25,000.00 to $30,000.00 -
See paragraph 33.

Damages - Topic 2379

Torts causing death - Particular dam-
age claims - Loss of housekeeping ser-
vices - A 37 year old woman died fol-
lowing a minor operation because of
the negligence of the anesthetist -
The Ontario Court of Appeal held that
the loss of future housekeeping ser-
vices by a wife were compensable - See
paragraphs 15 to 21.
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the Ontario Court of Appeal. The deci-
sion of the court was delivered on Feb-
ruary 7, 1986.

[1] By The Court: This appeal concerns
the quantum of damages awarded to the
next of kin of the late Dorothe Nielsen
who died on December 24, 1979, a few
days after a minor operation, as a re-

sult of the admitted negligence of the
defendant anesthetist. (Nielsen v.
Kaufmann (1984), 28 C.C.L.T. 54.)

[continued in right column]

OLE NIELSEN (Husband)

Loss of support to age 65

Loss of support after age 65

Loss of future housekeeping
services

Loss of past housekeeping
services and past loss of
support

Qut-of-pocket expenses

13 0.A.C.

[2] The deceased was survived by her
husband, 0Ole Nielsen, 37 years old at
the time, and two sons, Jeffery, age 12
and Ricky, age 6. She was also survived
by her parents, a sister, Annette, and
a brother, Michael. The action wag
tried at the end of January and the
beginning of February 1984.

[3] Claims were made for the pecuniary

and non-pecuniary loss resulting fronp
Mrs. Nielsen's death under the Family
Law Reform Act, R.5.0. 1980, c. 152, s.
60. The learned trial judge assessed

the damages as follows:

$131,997.00
6,123.00

84,117.75

54,344.00
2,553.00

Family Law Reform Act, s. 60(2)(d) 40,000.00

Gross-up for tax less 25% 105,528.00

Less advance payment - 10,000.00
TOTAL $414,662.7

JEFFERY NIELSEN (Son)

Loss of future support 5 727.00

Loss of past support 1,352.00

Family Law Reform Act, s. 60(2)(d) 20,000.00
TOTAL $ 22,079.00

RICKY NIELSEN (Son)

Loss of future support s 2,938.00

Loss of past support 1,352.00

Family Law Reform Act, s. 60(2)(d) $ 90,856.00
TOTAL § 95,146.00

ELLEN JONSSON (Mother)

As executrix of the Estate

of Harold Jonsson who died

subsequent to his daughter,

but prior to trial NIL

Personally (Family Law Reform

Act, s. 60(2)(d))

$ 10,000.00

[table continued on next page]
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MICHAEL JONSSON (Brother)

)

Family Law Reform Act, s. 60(2)(d) 5 5,000.00

.
: (d) $ 11,000.00
(4] Counsel for the appellant attacked Dorothe Nielsen's life expectancy.
the awards on a number of grounds. He
- submitted that: General Facts of the Family
| 1) The trial judge erred in making [6] The trial judge thoroughly and sym-
an award based on hypothetical school  pathetically summarized the relevant
expenses for Ricky Nielsen. This  backgrounds of the Nielsen and Jonsson
amounted to $65,856 of the $90,856 families as follows:
' awarded under s. 60(2)(d) of the
. Family Law Reform Act; "The late Dorothe Nielsen, formerly
Jonsson, came to Canada in 1956 as a
[1) The assessment of the value of young girl with her family from Den-
1oss of household services is not a mark. The family returned to Denmark
pecuniary loss as provided for in the briefly but settled again in Canada
Family Law Reform Act. Further, the in 1965. Harold Jomsson, Mrs. Niel-
} assessment was excessive and involved sen's father, was born in 1922. He
< a misapprehension of the evidence as worked as a plant manager until his
i well as a failure to recognize the retirement and died after the com—
contingencies; mencement of this action in 1983.
\ His widow Ellen Jonsson was borm in
(III) The future loss of support as- 1924 and lives in Mississauga. She is
| sessment made no allowance for con- not in particularly good health.
" tingencies and the dependency factor Dorothe's sister Annette, born in
' of 70% chosen by the trial judge was 1952, is single and lives in Mississ-
3 arbitrary and not appropriate for a auga. Her brother Michael, born in
two-wage earner family; 1954, is married and has two daugh-
ters.
(1V) The awards under s. 60(2)(d) of
the Family Law Reform Act were exces- "Ole Nielsen came to Canada from Den-
sive and inconsistent with earlier mark with his family in 1957 when he
awards. They were not fair, conven- was 15 years old. The Nielsen and
i tional or reasonable. Jonsson families, with their similar
backgrounds, became close friends and
(V) The trial judge erred in awarding 0le and Dorothe were married early in
the sum of 5105,528 as the gross-up 1967.
| for tax on the loss of future income.
The calculation ignored the realities "Dorothe suffered a serious illness
that by appropriate investment and in Denmark when she was about one and
certain other factors the income tax half years old. As a result she had
' could be eliminated; right pulmonary artery obstruction,
2 fibrous pericardial adhesions produc-
[5] Counsel for the appellant advised ing some degree of constrictive peri-
the court in opening that he was not carditis, which in turn caused some
pursuing the attack in his factum on enlargement of her liver with some

the rtrial judge's determination of fibrosis, and some atrial fibrilla-
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tion. She appeared to have recovered
well from her illness and showed
few, if any, symptoms of heart dis-
ease. She participated in sports, in-
cluding cross country skiing, jogging
and canoceing. Dorothe was described
as an extremely mature and intelli-
gent person who was happy and outgo-
ing.

"Dorothe and Ole saved their money
and in 1975, Dorothe moved with her
children to Campbellford where the
family had bought a building lot.
They wanted to live in the country
since housing was cheaper there than
in Toronto. They built a house on the
lot with a great deal of her help.
She moved in with the children before
the installation of water and elec-
tricity. Some time later her husband
gave up his job in Toronto and moved
to Campbellford to be with the fami-
ly. Dorothe was the family organizer
and looked after the family money.

"Dorothe had the equivalent of Grade
XII education and was an accomplished
typist and book-keeper. She started
to work in 1965 when she was still
living at home with her parents and
paid them rent. She stopped working
shortly before Jeffery was born but
went back to work about a year later
and then took some time off again
when Ricky was born. Shortly after
she moved to Campbellford she started
to work on a part-time/full-time
basis for Carl Sherk, a chartered ac-
countant, as a typist and book-keep-
er. She worked full time and overtime
in the peak business periods and only
part-time when required at other pe-
riods, a little over 1,000 hours in
her last vyear. Dorothe enjoyed her
work and was a good worker. The in-
come that her work produced was very
important to the family.

"0Ole Nielsen had the equivalent of
about a Grade VIII education in Den-
mark. He has always been in good
health and started to work as soon as
he arrived in Canada. Sometime after
he moved to Campbellford he commenced
working for Canadian National Rail-
ways as a carpenter, work which often

took him away from home during the
week leaving Dorothe to look after
the household, including many taskg
usually performed by a husband. The
family went often to the Nielsen fam-
ily cottage shared with a brother apg
sister but other than that could
never afford to go away on a vaca-
tion.

"After Dorothe died, Ole got help
from his sister and then from A:netté
Jonsson. He then made an arrangement
with a woman, who was separated frop
her husband and had two children of
her own, to move into the house tg
look after the housework and the
children. his arrangement did not
work out and this woman and her chil-
dren left after about two years. Un-
fortunately Ole lost his job a little
over a year ago in October of 1982
and, in spite of persistent efforts,
has been unable to find work since.
He rteceived unemployment insurance
payments for about a year and cashed
in his pension. He has not gone on
welfare but 1is just about out of
funds. Dorothe left no estate since
all they had was in their joint
names. [ have been advised that fol-
lowing the conclusion of the evidence
an advance payment of $10,000.00 was
made to Mr. Nielsen on behalf of the
defendant.

"Jeffrey Nielsen is now 16 years old
and in good health. He is in Grade XI
in high school but is carrying sub-
jects from lower grades. He did not
do well in the five year course but
is now doing better in a four vyear
course. It is unlikely that he will
be able to obtain a secondary school
graduation certificate from Grade
XII. He would like to be an automo-
tive mwmechanic and will have the
necessary academic requirements and
aptitude for such a job.

"Ricky is now 10 years old. He is a
very bright young boy. He is also in
good health but he is under-achieving
at school and, in the opinion of Mrs.
Nancy Elgie, a highly qualified child
psychologist, his very deprived and
restrictive exposure to life experi-
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the first issue raised

pursuant to
Law Reform
dge asses:eﬂ

learned trial

cluded a sum of §2
idance, care and ¢
+ill be considered
pent, and the sum of 5&3.856, which
represented the present value of the
cost of six vears' schooling at a pri-
vate school at §$12 a vyear.
latter award, the learned trial judge
relied upon a passage from Andrews v.
Grand & Toy (&lberta) Led., (1978] 2
R 9 N 5 8 A.R. 182;
83 D.L.R.(3d)
t pp. 241-242
. 5 court dealt with
the monetary award for the cost of fu-
rure care for a severely injured voung
zan. Mr. Justice Dickson stated that:

JL.

"?bviaus” a plaintiff who has been
gravely permanently impaired can
never be put in the position he would
have been in if the tort had not been
committed. To this extent, restitutio
in integrum is not possible. Money is
a barren substitute for health and
personal happiness, but to the extent
hin reason that money can be used
to sustain or improve the mental or
physical health of the injured person
it may properly form part of a
claim.

The trial judge then accepted the opin-
lon of Mrs. Elgie, the psychologist who
was called on behalf of the plaintiffs,
that Ricky should be sent to boarding
school "... in order to get his person-
vy and self-concept mere rounded and
to have his academic achievement more
in line with his intelligence.” The
learned trial judge added:

"It seems to me that young Ricky has
been greatly deprived as a result of
the death of his mother. accept the
opinion of Mrs. Elgie that a period
in boarding school would help him
and, to use the words of Mr. Justice
Dickson, 'this would improve (his)
mental health’ Spending his high
school years in a boarding school
probably make all the difference
to his future and it is a reasonable
course to follow. Lakefield School is
not far away and the costs would run
about $§12,000.00 a year for board,
room, tuition, clothing and inciden-
tals.”

[8] In our opinion, it was an error to
base an award of damages under s. 60

2)(d) of the Family Law Reform Act on
the restitutio in integrum concept ap-
plicable to the calculation of compen-
sation for the pecuniary loss of an in-
jured person. The passage quoted above
from Andrews should not be taken out of
context; there the court was dealing
with a pecuniary claim for the cost of
future care. It 1is clear that Ricky
could not reasonably have expected that
his mother would ever send him to the
Lakefield school; in that respect, he
did not suffer a pecuniary loss from
her death. This is not determinative of
Ricky's subs. (2)(d) claim because the
court is bound to compensate him for a
non-pecuniary loss under that subsec-—
tion.

[9] Ricky, who was born August 6, 1973,
was six at the time of his mother's
death in December 1979, and half-way
through grade one. He was ten at the
time of the trial. There is no doubt
that he misses his mother very much and
that the deprivation of her guidance,
care and companionship has had a great-
er effect on him than on his brother
Jeffery, who was twelve at the time of
his mother's death.

[10] Mrs. Elgie expressed the opinion
that boarding school would help Ricky.
In her report of January 16, 1984, she
concluded:
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"Ricky is under-achieving. He is a
reasonably intelligent boy whose lack
of language development is undermin-
ing performance in reading. More
seriously, however, his very deprived
and restricted exposure to life ex-
periences is robbing him of opportun-
ities for learning mastery skills and
self confidence, as well as an under-
standing of others and of himself.
His self focus is alarmingly low. He
does not feel worthy of the good re-
gard or interest of others and I
would have to suggest this is most
likely evidence of my previous warn-
ings that this child would react to
the loss of his mother more signifi-
cantly than Jeff.

"If Ricky is not going to grow up to
be totally devoid of coping skills
and problem solving strategies he
must have a better base of experience
and stimulation. Also the fact that
he has so little self regard could
have implications both interpersonal-
ly, socially and vocatiomally. He
will not be a competent, assertive
person, he will be uncomfortable in
interpersonal relationships and un-
certain of his own abilities. I would
like to see him go to summer camp, as
well as have him involved in commun-
ity activities such as cubs, scouts,
sports etc., all of which have been
unavailable to this child firstly be-
cause of his father's economic situa-
tion, originally after his mother's
death because of father's arduous
work hours, and more recently because
of the family financial situation
made worse when father was laid off.
Ideally, I would like to see Ricky go
away to school in an effort to get
his personality and self concept more
rounded and to have his academic
achievement more in line with his
quite good intelligence. However,
even now his levels of academic
achievement are lagging behind his
grade placement and he might have
genuine difficulty being accepted
into a private school. Lakefield
School 1is near Campbellford. They
start at grade 5 and offer an excel-
lent curriculum for the education and
overall rounding of an individual's

character and personality. Costg of
this would probably run about $11,-
000 per year for board, room and tyj-
tion and another 51,000 for ClOthing
and incidentals.

"It might be argued that had Ricky'g
mother lived, he might not have béeH
a highly achieving, well ad justeq
young man anyway, but I think many of
the facts would contradict this. Whep
I saw Rick in October 1980, he wag
still an outgoing, spontaneous chilg,
Granted, he had some weakness in lagp-
guage which probably is a result of
the family's lack of English skills,
but he was superior to almost 90% of
his age mates in terms of non-verba)
learning. Now we are seeing failure
to develop self confidence and feel-
ings of adequacy and gradual but pre-
dicted deterioration in his academic
performance. Even his brother Jeff
has a well formulated and realistic
vocational ambition which is withip
his possibilities to achieve. Ricky
presents as a poor, lost soul, who
needs to be salvaged before it is too
late." (Emphasis added.)

[11] At trial, Mrs. Elgie insisted that
Ricky was deprived and described him as
"presenting as a disadvantaged child."
He had a restricted capacity to see

various variables in a situation

because of very little input in
terms of life experiences, information
and knowledge. According to her, this
deprivation was caused in part by the
loss of his mother, but also by his
father's limited education and lack of
understanding of human emotion, and
the loss of an aunt and grandfather in
the fall of 1984. Based on all these
factors, some of which are clearly um-
related to the death of Ricky's mother,
Mrs. Elgie testified that, to reverse
the situation:

I think that he should be at
boarding school. I think he needs to
be in a situation where he is sur-
rounded by people who can give him
the sort of input, the broad range
that he needs, the experiences, the
information, the knowledge so that
we can salvage his good intelligence
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and get some information into the
computer before it is too late.”

[12] while it is not our function to
weigh the evidence and assess its cred-
ihility, we note that the psychologi-
"1 evidence called by the plaintiff is
;:‘gariance with the psychological evi-
jence tendered by the defence that
gicky was functioning well psychologi-
cally. Dr. Brooker, an Assistant Pro-
fessor in the Department of Psychology
at the University of Toronto, testified
chat Ricky 1is in the bright-normal
;ange~ has the capacity to achieve
chrough the high school level, and that
he is functioning well psychologically,
although he misses his mother. There is
q0 indication in the judgment that the
jearned trial judge gave any considera-
tion to Dr. Brooker's evidence. The
psychological evidence called on the
plaintiffs' behalf is also inconsistent
with the comments on Ricky's excellent
progress made by Ricky's teachers in
the school records which were filed.

(13] The portion of the award which re-
flected the present value of six years'
schooling at a private school attempts
to place Ricky in an ideal environment
which the child could not have attained
if his mother had lived. There is no
evidence that Ricky was ever considered
or that he would qualify for admission
to the Lakefield school or to any other
private school. Further, the award is
really based on a speculative assump-
tion of Mrs. Elgie that private school-
ing was required for the child's de-
velopment, which she described as a
guess in one portion of her evidence.
The assumption is in turm based on per-
ceived deprivations or disadvantages,
which were accepted by the trial judge,
apparently without giving any consider-
ation or weight to the substantial body
of independent evidence and opinion to
the effect that Ricky was functioning
well and invariably obtained positive
report cards at school. The reasons for
judgment contain no reference to it.

[14] In the absence of stated reasons
for rejecting this evidence and pre-
ferring the opinion of Mrs. Elgie, this

court is at liberty to draw its own in-
ferences. But, even if it were bound by
the trial court's adoption of Mrs.
Elgie's opinion, it does not follow
that the award providing for private
schooling is appropriate to compensate
Ricky for the loss of his mother's
guidance, care and companionship. It
is an undue and unwarranted extension
of the principle that monmey can be used
to improve the future mental health of
an injured person. It is true that the
Family Law Reform Act is a remedial
statute which must be liberally con-
strued. It cannot be extended, however,
to include ideal and optimum schooling
for a child who has already been gen-
erously compensated by an award of gen-—
eral damages for the loss of his moth-
er's guidance, care and companionship.
In our view in this case the award is
significantly disproportionate to the
loss suffered. The award of $65,856 for
schooling will be struck out, subject
to readjustment, in a later part of
this judgment, of the general award of
$25,000 under the Family Law Reform
Act.

I11. Damages for Loss of Household
Services

[15] The damages assessed for Ole Niel-
sen included the sum of $84,117.75 for
the loss of future housekeeping ser-
vices added to the sum of 530,586 for
the loss of past housekeeping services.
This was based on the assumption that
the late Dorothe Nielsen was an excel-
lent housewife who performed many tasks
normally done by a husband because her
husband was often away on business. A
money value was placed on this loss of
"care" on the basis of the market price
of housekeeping services. The loss un-
der s. 60(2)(d) is not a pecuniary loss
in the strict sense of the word: Masom
v. Peters (1982), 39 0.R.(2d) 27. How-
ever, we recognize the pecuniary com-
ponent relating to damages for loss of
housekeeping services under s. 60(1) of
the Family Law Reform Act.

[16] In wvaluing the loss of care, the
learned trial judge relied, in part, on
the evidence of Dr. Havrylyshyn, a pro-
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fessor of economics at George Washing-
ton University in Washington, D.C. This
witness estimated the market wages re-
quired to replace household duties.
This court, in Franco v. Woolfe (1976),
12 0.R.(2d) 549, commented that similar
evidence, given by the same witness,
was irrelevant and unnecessary in as-
sessing compensation for the loss of
household services performed by the
wife in a claim made by the husband
under the Fatal Accidents Act, R.S5.0.
1970, c. 164. We do not accept the dis-
tinction made by the learned trial
judge that the use of the word "care”
in 5. 60(2)(d) of the Family Law Reform
Act renders this evidence relevant or
admissible. The wvalue of lost house-
keeping services under s. 60(1) must be
determined by the court having regard
to the services of a particular spouse.
However, the testimony of economists,
accountants and actuaries, which may be
indispensable in calculating a pecuni-
ary loss under s. 60(1), may also be
helpful in determining the damages for
loss of domestic services where the
hiring of reasonable services on a com—
mercial basis is made necessary by a
wrongful death. See Waddams, The Law of
Damages, (1983) at p. 405: "It is uni-
versally accepted that the cost of hir-
ing reasonable services on a commercial
basis to replace lost domestic services
is an allowable claim.”

[17] The award was based on 5170 for a
40-hour week, including room and board
or, 58,840 a year, subject to reduction
by one-half once the youngest child
reached 18 and a further reduction of
25% for future contingencies, includ-
ing sickness, injury or remarriage. The
appellant has submitted that, on the
evidence, the weekly amount for a
housekeeper should be as low as 5132,
less an allowance of $50 for room and
board, for a net amount of $82 per week
or, $4,264 per year. An examination of
the evidence of the witness Walker ap-
pears to support this figure, but the
end result should not be based on a
slavish attachment to arithmetical cal-
culations. In our view, the attempt in
this case to strictly quantify an award
for loss of care by actuarially calcu-
lating the cost to replace housekeeping

13 0.A.c,
services is misconceived.

(18] We accept the appellant's submig-
sion that it is inappropriate to Rive
an award for a complete loss of thgge
services when the claimants are beip,
compensated for loss of future supporg
on the basis that the deceased woylg
have accepted full-time employment fropg
February 1981. There is surely an ele-
ment of double recovery in calculatip,
the loss of full-time income and the
cost of a housekeeper. It would have
been difficult, if not impossible, for
the deceased to look after her hys-
band's needs and the needs of her tyq
boys while maintaining a full-time job,
This court is bound to interfere with
an award which is based in part on ap
error in principle.

[19] For reasons already stated, we
think that it is inappropriate to at-
tempt a strict arithmetical calculatiop
of a future cost which cannot be antic-
ipated with any reasonable accuracy and
which may never be incurred. The diffi-
culty of assessing the loss does nor
relieve the court of its responsibiliry
in that respect. In this assessment,
the court is bound to take into consid-
eration the assumption underlying s.
4(5) of the Family Law Reform Act that
spouses have a joint responsibility for
child care and household management.
The responsibility of Ole Nielsen for
this care and management survives the
death of his wife. While he and the
children have suffered the loss of the
care which would have been provided by
the deceased, Ole Nielsen's obligation
to look after himself and his offspring
continues and an award providing future
housekeeping services should not com-
pletely relieve him of it.

[20] The calculation of an amount for a
full-time housekeeper until the
youngest child reaches the age of 18
also appears to overlook the fact that,
in another part of the trial judgment,
Ricky is provided with room and board
at a private school for a period of
six vyears. However, having cancelled
the award for a private school educa-
tion, we will not interfere with the
assumption that the need for housekeep-
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ing services will be greater until
- b i 4 - Y o

gicky reaches the age of 18.

[21| In our view, having regard to the

Epprcach outlined above to calculating
~his loss, to the unpredictability of
.he need for and the cost of future
rousekeeping services, to the continu-
ing responsibility of the plaintiff Ole
yielsen Lo assume a share of the house-
hold duties, and to the many contingen-
cies which render this portion of the
. incapable of mathematical or
scruarial calculation, we think it is
sppropriate to award the sum of $50,000
subject to gross-up) for future house-
xeeping services. We assess the sum of
;131000 for past housekeeping services.
These sums will be added to the amount
swarded for loss of care to 0Ole Niel-
sen pursuant to s. 60(2)(d) of the
Family Law Reform Act.

award

1II. Loss of Support Assessment and

pDependency Factor
Pepenanty Taotod

[22] Counsel for the appellant did not
challenge the finding that the deceased
WO have worked full-time, but he
submitted that the trial judge made no
allowance for contingencies and that
the dependency rate of 70% was based on
a one-income family.

[23] It was argued that the trial judge
should have reduced the damages for
pecuniary loss by 25% for contingencies
the damages for housekeeping
services. However, the trial judge
pointed out in relation to the pecuni-
ary loss that he had already dealt with
the contingencies of early death and
that Dr. Palmer's statistics included
the incidence of sickness, accident and
loss of employment opportunity. He
concluded, after reciting the various
contingencies, that "the positive con-
tingencies balance the negative contin-
gencies” and, therefore, he would not
reduce the award for pecuniary loss for
contingencies. We cannot say his rea-
soning was wrong on this point in this
particular case.

as he did

[24] The trial judge opened his discus-
sion of "dependency” by stating that

conventional widsom is to take the net
income and allot 70% to the surviving
spouse and 4% to each child. He con-
cluded that the deceased was a thrifty,
intelligent manager of the household
finances and spent little on herself
and he allotted 70% to her spouse. This

amounted to a total for past pecuniary
loss of $23,758 for Mr. Nielsen and a
total of 81,352 for each child as cal-

culated by the trial judge.

that there are two
the family skews the
applicability of the “conventional”
principle and figures somewhat. Those
figures are based on a male breadwinner
as the sole support of the family. The
trial judge does not appear to have
considered how the "conventionmal” fig-
ures might be affected when there is a
two-wage earner family. It must be as-
sumed that in such families some por-
tion of the husband's income goes to
the wife or vice versa. That portion
remains with the survivor. The appel-
lant's expert, Dr. Segal, was of the
view that in a two-wage earner family
the deceased would consume 30% of the
total family income of husband and
wife. The deceased would be partially
dependent on the income that the sur-
viving spouse is receiving and, there-
fore, there is an offset of that amount
which the surviving spouse is no longer
paying and for which "credit” should be
given. Counsel for the appellant sub-
mits that in such families the appro-
priate dependency percentage should be
50% rather than 70%.

[25] The fact
"breadwinners” in

[26] Accepting the trial judge's view
that the deceased was an intelligent
and thrifty wife and mother, who was
prepared to sacrifice her interests to
those of her husband and children, some
offset must still be allowed for the
fact that no portion of Mr. Nielsen's
income will now be going to support his
wife. This was a family where there was
obviously a pooling of resources and

where the death of one partner would
have an impact with some offsetting
"credit”. Taking the recited factors

into account, we would allot 60% to Mr.
Nielsen and 4% to each child.
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[27] Using 60% instead of 70% affects
Mr. Nielsen's recovery for past and
future pecuniary loss as follows:

980 60% of $4,236.00 § 2,542.00
981 60% of $8,446.00 5,068.00
2 % of §9,909.00 5,945.00
$10,438.00 6,263.00

of 60%
1.00 547.00

TOTAL: $20,365.00
[28] The present values calculated as
of February 1, 1984, on the basis of a
net discount rate of 24% and assumption
of mortality produces the following
figures:

Mr. Nielsen's loss of
support of $6,559 per year
during the period he and
his wife could both have
expected to live between
February 1, 1984, and the
date she would have
attained 65: $113,143.00
Mr. Nielsen's loss of
support of $3,527 during
the period he and his wife
could both have expected

to live after the date she
would have attained 65: $ 5,248.00
(IV) Pamily Law Reform Act Claims

- s. 60(2)(d)

[29] Counsel for the appellant submit-
ted that there should be "predictabil-
ity" for awards for non-pecuniary loss
under the Family Law Reform Act. In
time there may be awards for the loss
of care, guidance and companionship in
the "average" family which will come to
be recognized as "conventional”. It is
difficult now to see how such a family
can be discovered or described.

[30] It is self-evidence, as has been
said, that the amount of compensation
in any given case "will depend on the
facts and circumstance in evidence in
the case”: Mason v. Peters, supra, at
p. 40. The existence of the relation-
ship covered by the section only gives
the right to make the claim. Although

essentially non-pecuniary in characten
there must be an actual loss of care,
companionship and guidance. & brothey
of a deceased, for example, who liveg
in Vancouver and who has not seep the
deceased, who lives in Toronto, for 20
years, although they exchange Christmag
cards and a telephone call a year
would not, in our view, be entitled :;
any compensation. Undoubtedly, there
would be grief and sorrow and a sense
of loss but, under the circumstanceg
recited, there would be no loss compen-
sable under the section. This is not tg
minimize the importance of the sectiop
but, as we have stated, the mere fact
of the relationship does not, of it-
self, establish the right to some com-
pensation. Zuber, J.A., in Hutcheson et
al. v. Harcourt et al. (June 30, 1983,
unreported), pointed out that some par-
ents provide a great deal of care,
guidance and companionship and others
very little and accordingly losses wil]
vary.

[31] Although the awards to the de-
ceased's mother, brother and sister ip
the instant case appear to be the maxi-
mum that the facts would warrant, we
cannot say that they are so inordinate-

ly high as to call for our interfer-
ence.

[32] With regard to Jeffery, who was 16
at the time of the trial, although he
appears to be coping well, he has lost
the care, companionship and guidance of
an exemplary mother and the stronger
parent in that vregard. The $20,000
awarded is not excessive.

[33] As we have noted, Ricky, who was
10 at the time of trial, was awarded
$25,000 and $65,856, which represented
the present value of six years school-
ing at $12,000 a year. We have earlier
determined that the award of $65,856
for schooling is not supportable. Hav-
ing struck out that amount and having
regard to Ricky's special needs and
talents which would have greatly bene-
fited from his mother's care, guidance
and companionship, we find it appropri-
ate to increase the assessment of the
general award of his damages under the

Family Law Reform Act from $25,000 to
$30,000.
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NIELSEN et

4] As pointed out by the learned
l,:al judge in awarding an amount for
ﬂ;s of housekeeping services, Mr.
;ie;sen has alread to some extent,

Cgmpeﬂsa:ed for loss of care. How-

—)eE,C 5 : = 3 1 %

Lver. as emphasized by the trial judge,
¥ >3 5 1 N 3. . 3

} nad to consider the individuals in-

\ved, in assessing the loss of care,

;;ijance and companionship. Once again,
having regard to his assessment of Mrs.
wiolsen and the relationship between
che parties, we canmot say he was wrong
.. assessing Mr. Nielsen's loss at
b and we do not interfere with

ard

rhat award.
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) The Gross-up for Income Tax

included in the
amount of

(35] The Cf}a; judge

)le Nielsen the

;;x which he will be obliged to pay on
the income from that part of the award
;eprESEﬂCiﬂg his future pecuniary loss,
4hich was $222,237.75. This portion of
an award is now commonly called the tax

grDSS‘UP .

arriving at the amount of
105,528 the trial judge tock certain
pasic considerations into account. He
issumed that Mr. Nielsen would probably
invest the greatest part of the lump
sum award in income-producing securi-
These would be long-term Govern-

(36] In

ties.
gent of Canada bonds. Further, he as-
sumed that the personal income of Mr.

Nielsen, apart from the income he would
receive from the amount awarded, would
be 518,000 per annum.

[37] These basic consideratioms, to-
gether with others based on assumptions

respecting annual income, life expec-—
tancy, and the like, to which we shall
refer, led to a calculation of an

amount of $140,704 on future income of
the fund of $222,237.75. The trial
judge reduced this amount by 25% to ar-
rive at the 35105,528 amount. In ex-
plaining the reduction, he noted that
all of the capital would be invested
“at the highest rate of tax” and then

5d1d:

... 1 arbitrarily apply a contin-

al.
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gency reduction of 25% to represent
the reduction in the tax that may be
affected by the investment of at
least part of the sum in tax shel-
tered securities and by the possibil-
ity that the Government of Canada in

times of inflation in the future may
protect or exempt from tax certain
other classes of securities, such as

municipal debentures, as has been
done in other countries. Had this
action been settled and had a major

part of this settlement been in the
form of a structured settlement, the
gross-up for tax could have been, to
a considerable extent, avoided.”

[38] The calculation of a tax gross-up
is a complex and difficult process. It
involves not only assumptions with
respect to the nature of the invest-
ments in the fund (e.g., bonds or cor-
porate shares) and the amount of the
other income of the recipient of the
income of the fund (both of these, as
we have indicated, were set forth in
the trial judge's reasons with respect
to the present case) but also such mat-
ters as the present and future federal
and provincial income tax rates, the
range of taxable income to which the
rates will apply, and the amount and
applicability of exemptions and other
deductions.

[39] In the present case the method
followed by the trial judge was to make
the two assumptions we have mentioned
(i.e. the income would be from long-
term government bonds and the other
income of the recipient would be $18,-
000 per annum) and then have the par-
ties, with the aid of their experts,
calculate the amount required to cover
the income tax on the income from the
fund which was eventually determined to
be $222,237.15. This calculation does
not appear in the trial judge's reasons
but we were furnished with the corres-
pondence relating to it. We set forth
the steps taken.

[40] With respect to the income loss
and housekeeping services, the follow-
ing facts were furnished by the trial
judge by letter to counsel for the




plaintiffs and for the defendant:

"INCOME L0SS:
Dependency rate 70% for husband plus
4% for each child until each child
reaches the age of 18:

L 4
o

[Although it does not appear in this
letter it does appear from the ex-
pert's response that he was also in-
structed to assume that the deceased
would have commenced earning $205.00
a week (510,660.00 per year) from
full-time employment on February 20,
1981. This amount is set forth in the
trial judge's reasons. ]

life expectancy of the deceased re-
duced by 7.5 years;

the deceased would have taken on full
time employment in the Spring of 1981
when the former full time employee
left Mr. Sherk's employ (can you sup-
ply the exact date on which she
left);

gross-up to be based on investment in
long term government bonds (I will
apply contingency factor) with Mr.
Nielsen's income fixed as of the
present date at $18,000.00 a year;

discount rate 2.5%.

HOUSEKEEPING SERVICES:

Present value of housekeeping ser-
vices is $8,840.00 a year to include
room and board;

value of these services from date of
death to date to be calculated having
regard to the contingency of death
with the value of housekeeping ser-
vices fixed at $8,B40.00 as of to-
day's date and reduced by C.P.I. over
the period;

present value of housekeeping ser-
vices at $8,840.00 a year as of today
until youngest son is 18 and then
half value for joint lives. (I will
apply contingency factor.)"

[41] The actual calculations were done
by one of the defendant's expert wit-
nesses, Murray A. Segal, a practising

ONTARIO APPEAL CASES
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actuary. Mr. Segal prepared a Teport
which contained the following conely-
sions based on the information submit-
ted to him:

"Present value on February
1, 1984, of

Mr. Nielsen's loss of

support of $7,652 per year
[which is 70% of the cal-
culated net take home pay
beginning in 1984] during
period he and his wife

could both have expected

to live between February 1,
1984, and date she would

have attained age 65 $131

Mr. Nielsen's loss of
support of $4,115 per year
[which is based on certain
assumptions made by Mr.
Segal respecting the
deceased's post-retirement
income in the form of Canada
Pension Plan and 0ld Age
Security payments] during
period he and his wife

could both have expected

to live after date she would
have attained age 65 6,

ra
Lo

Mr. Nielsen's loss of house-
keeping services of $8,840
per year during period he

and his wife could both have
expected to live between
February 1, 1984, and date
youngest child attains age 18
(i.e. August 6, 1991)

wn
[#4]
a
e |

Mr. Nielsen's loss of house-
keeping services of 54,420

per year during period he and

his wife could both have

expected to live after

August 6, 1991 53,486

Mr. Nielsen's total future
loss before gross-up for

income tax 250,277

Gross—up for income tax on
basis requested by His

Lordship 165,052

Mr. Nielsen's total future
loss after gross-up for

income tax $415,329"
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i*Z] The trial judge then applied a
_apringency ctor of 25% to the loss
" housekeeping services (558,671 plus
1 486 minus 328,039) with the result
:_J£ 584,118 was the final amount for
.he loss of housekeeping services. This
;ﬁﬁmt added to the amount for loss of
13198 and 56,1 led to
§222,238.

4a
a

support Lol2d

+he amount of

[ﬁ3] The trial judge algo Iinformed
.ounsel that the amount of the gross-—
" should be reduced by 25%. The rea-
.ons for this deduction are set forth
.n his reasons which are quoted above.
= the basis of these factors Mr. Segal
~esorted as follows:

“gased on the approach to this matter
jecided upon by His Lordship, we es-
rimate that the 'conventional' amount
of the gross—up needed to offset the
gffects of income tax on the invest-
gent income that Mr. Nielsen will de-
rive from the above portion of the
award would be 5140,704 (i.e. about
63%2 of the net amount of $222,238),
which should be reduced by 25% down
to a net gross-up amount of $105,-

528.°

[44] Notwithstanding the potential com-
plexity of a determination of the prop-
er amount for gross-up, the particular
issue presented to us by the appellant
is a relatively narrow one. The appel-
lant submits that the trial judge erred
in not reducing the gross-up by 50%
rather than 25%.

[45] Before setting forth the appel-
lant’'s contentions, it may be of value
to note that there are two matters
ch are not in issue. First, it is
not in issue that the plaintiff Ole
Nielsen 1is entitled to a gross-up
award. We are satisfied that a total
award of the type we are considering
would fall short of its purpose if it
iid not include an amount to cover the
income tax on the income from the fund.
If authority is needed on this point,
it is furnished by Lewis v. Todd et
al., [1980] 2 S.C.R. 694; 34 N.R. 1 at
712-14 (S.C.R.) where, because of the
particular state of the evidence before

NIELSEN et al.
(By The Court)

v. KAUFMANN

the Supreme Court of Canada, the gross-—
up element was recognized by disregard-
ing the tax impact on the dependency.
Secondly, the accuracy of the calcula-
tions leading to the amount of 5140,-
704, which would include assumptions as
to future tax rates, is not chal-
lenged. As we have said, this amount
was contained in a joint submission of
the parties to the trial judge and, in
fact, was calculated by the appellant's
actuary.

[46] What are raised as matters sup-
porting the submission that the reduc-
tion from $140,704 should be 50%, rath-

X

er than 25%, are the following:

(a) It was an error to assume that
the whole fund would be invested in
long-term bonds. This assumption ex-
poses the income, a part of which is
not real but merely the effect of in-
flation, to the highest rates of tax.
It should be contrasted with one in-
volving the more favourable treat-
ment accorded income from stocks,
both dividend and in the form of cap-
ital gain, and further, with the even
more favourable treatment accorded
income that is "sheltered" in plans
such as the recently repealed federal
I1.5.I.P. (Income Security Investment
Plan).

(b) We put this in the words con-
tained in the appellant's written
submission:

“That a choice exists to treat the
award to be grossed up as the first
income of the plaintiff for the
purpose of computing a rate of tax-
ation or, alternmatively, as the
last item of income and hence the
highest marginal rate.”

(¢) The award in question does not
require the degree of protection that
an award for future care would.

[47] We shall deal with the last two
points first.

[48] With respect to (b), it is our
view that the trial judge was right to
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include the amount of Mr. Nielsen's own
income (518,000) in cthe calculationm.
There is no justification for ignoring
Mr. Nielsen's probable actual tax rate
which, of course, would be based on his
total income. See Waddams, The Law of
Damages (1983) at pp. 399-400.

[49] With respect to (c), while it is
undoubtedly important to ensure that
the necessary income from a fund ear-
marked for the cost of future care is
not reduced by tax, we do not think
that any significant distinction should
be made with regard to income from
funds notionly established to cover
loss of income and of housekeeping ser-
vices. The principle is the same in
each case to ensure, as reasonably as
possible, that the award accomplishes
its purpose.

[50]) We think that there is more sub-
stance to the first point, (a), which
is concerned with the investment compo—
sition of the proposed fund and other
matters related to reducing the impact
of taxation on the income from the
fund. Several factors must be taken in-
to account in assessing the ultimate
effect of this point. We do not think
that the trial judge was wrong to start
with the assumption that this plaintiff
would invest the greatest part of the
award in safe, income-producing, secur-
ities. He noted that the plaintiff did
not have much formal education and had
no experience in managing large sums of
money .

[51] The appellant urged us to adopt
the approach in Cusack v. Brown (1984),
56 N.B.R.(2d) 221; 146 A.P.R. 221 (N.B.
Q.B.), where the assumption was made
that the fund would be divided equally
between shares and bonds, but the facts
of that case are not reasonably simi-
lar. The judge in Cusack observed that
the plaintiff was "young and bright and
engaged in self-advancement” and that
“she would most probably opt for a
mixed portfolio with some risk in com—
mon and quality preferred shares” (p.
228). Nonetheless, the trial judge in
the present case, and rightly so, by no
means placed exclusive reliance on the
plaintiff's possible investment short-

13 0.4.c,

comings. He did deduct 25% frog .
-on | HE = the
initial figure of $140,704 because

N T : of
the possibility of investing ip tay
shelters and of future favourable leg-
islative treatment of certain kindg of

income. We have quoted his reasons in
this respect.

[52] There is no doubt that an assump-
tion based on total investment inp Long-
term bonds substantially increases the
amount of the gross-up and, in effect.
substantially imposes the relevant -
ture risks on the defendant. On the
other hand, while an assumption basQé
on an investment in stocks ameliorateg
the position of the defendant, at rthe
same time it also imposes well-knowp
investment risks on the plaintiff whe,
of course, is not the wrongdoer. A rez-
sonable balance has to be found on the
facts of any given case. In the present
case the appellant has failed to per-
suade us that the trial judge, in exer-
cising his judgment with respect to .the
reduction of the initial gross-up, com-
mitted any error which would justify
our interference.

[53] The foregoing indicates that what
is a proper amount for gross-up will
depend largely on the facts presented
to the court. The results in individual
cases can, accordingly, vary widely. If
a substantial degree of uniformity of
treatment is considered desirable in
these cases, then it appears to us that
this is a matter for legislative in-
tervention. The application of a pre-
cise statutory formula would, of
course, be bound to involve certain ar-
bitrary features. This, however, would
be a policy matter appropriate for the
legislature.

[54] Applying the trial judge's ap-
proach to gross-up to the total of the
amounts which we have assessed for loss
of future support ($113,143 and $5,248)
and for loss of future housekeeping
services (550,000), which is 5168,391,
results in an amount of §71,967 ($95,-
956 minus 25% of $95,956, which is
$23,989).

[55] The learned trial judge assessed
the past pecuniary loss at $23,758 for
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for the two boys.
judge assessed the

FMANN

Nielsen and §1,357 for each child [56] The trial judge reduced these
housekeeping services at 530,788. figures by the factor of .3% of 1%
our part, assessed the past since the deceased was subject to 2.10

] Mr. Nielsen at $20,- times the average female population

ere with the wmin- tality rates. These calculations

again had a minimal effect on the

igures and we are of the view

housekeeping services at at have taken these calculations
have reduced to S1lU,- into consideration arriving at our
final figures.
[57] In the result the damages as We
[continued in column] have re-assessed them are:

Loss of support to age 65

Loss of support after age 65

Loss of future housekeeping
services

Loss of past housekeeping
services and past loss of
support

OQut-of-pocket expenses

Family Law Reform Act, S. 60(2)(d)

Gross-up for tax less 25%

Less advance payment

JEFFERY NIELSEN (Son)

Loss of future support
Loss of past support
Family Law Reform Act, s. 60(2)(d)

TOTAL
RICKY NIELSEN (Son)

Loss of future support

Loss of past support

Family Law Reform Act,
TOTAL

60(2)(d)

w

ELLEN JONSSON (Mother)

As executrix of the Estate

of Harold Jonsson who died
subsequent to his daughter,
but prior to trial

Personally (Family Law Reform
Act, s. 60(2)(d)

Lo
o

=

< ]
L
O|— ~4 &

Uy
4

NIL

$ 10,000

[table continued on next page]
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MICHAEL JONSSON (Brother)
Family Law Reform Act, s.
ANNETTE JONSSON (Sister)

Family Law Reform Act, s.

[58] The appeal is allowed with costs,

if demanded, and the damages are wvar-

ied in accordance with this re-assess-
ment.

Appeal allowed;

Order accordingly.

Editor: Catherine M. Bowlen

pdj
PANTRY v. PANTRY
Ontario Court of Appeal
MacKinnon, A.C.J.0., Houlden
and Cory, JJ.A.
February 9, 1986.
Summary:

A wife petitioned for divorce and for
an interim order under the Divorce Act
for custody and maintenmance of a child
of the marriage. The wife was previous-
ly granted custody and maintenance
under the Family Law Reform Act. A
master of the court held that he had no
jurisdiction to grant the interim order
under the Divorce Act because of the
existence of the order under the Family
Law Reform Act. The wife appealed.

The Ontario Court of Appeal allowed
the appeal. The court held that the
master had jurisdiction to order inter-
im custody and maintenance under the
Divorce Act notwithstanding that cus-
tody and maintenance had been deter-
mined under the Family Law Reform Act.

For a related case involving the same
parties see 12 0.A.C. 196.

Family Law - Topic 2052

Custody and access to children - In-
terim custody - Jurisdiction - A woman
petitioned for divorce and applied un-
der the Divorce Act for interim cus-

60(2)(d) $ 3,000

60(2)(d) $ 11,000

tody and maintenance of a child of the
marriage - A master refused to grant
the order because the wife already hag
a custody and maintenance order under

the Family Law Reform Act - The wife
appealed - The Ontario Court of Appeal
allowed the appeal - The court held

that the master had jurisdiction tg
order custody and maintenance under
the Divorce Act notwithstanding that
there was a custody and maintenance
order in existence under the Family
Law Reform Act.

Cases Noticed:

Simpson v. Simpson (1984), 39 R.F.L.
(2d) 99, ref'd to. [para. 4}.

Richards v. Richards, [1972] 2 0.R.
596, ref'd to. [para. 7].

Hughes v. Hughes, [1977] 1 W.W.R. 579,
ref'd to. [para. 7].

Mudrinic v. Mudrinic (1978), & R.F.L.
(2d) 326, affd 2 Fam.L.Rev. 128,
ref'd to. [para. 7].

Statutes Noticed:

Courts of Justice Act, S.0. 1984, c.
11, s. 18(2) [para. 1].

Divorce Act, R.S.C. 1970, c. D-8, s.
10 [para. 1].

Family Law Reform Act, R.S.0. 1980,
152, s. 20 [paras. 5, 6].

(2]

Counsel:
Carl S. Zeliger, for the petitioner,
appellant;
C. Perkins, for the Attornmey General
for Ontario, intervenant;
No one appearing for the respondent.

This appeal was heard on January 31,
1986, before MacKinnon, A.C.J.0., Houl-
den and Cory, JJ.A., of the Ontario
Court of Appeal. On February 9, 1986,
the following judgment of the court was
delivered orally by Houlden, J.A.:

(1] Houlden, J.A. [orally]: This is an
appeal from an order of Master Cork

o
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g ~—p—

provi

order

tunat
mater
tion.
the

being
for t

(4]
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for 1
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