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KIBALE v. TRANSPORT CANADA

Ln

(Pratte, J.)

[ndeed, someone other than him

™ le.

Qbit have believed testimony that he
F}g.issed Unfortunately, that is not
dism justify our intervention be-
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L?rhout regard for the evidence.

with

11] The application will therefore be
dismissed'

Application dismissed.

gdiror: pebra F. MacCausland
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HER MAJESTY THE QUEEN (appellant/
defendant) V. CHARLES LAWRENCE LeBAR
irespondent!plaintiff)
(A-44-87)

INDEXED AS: LeBAR v. CANADA

Federal Court of Appeal
Urie, Mahoney, MacGuigan, JJ.
October 27, 1988.

Summary:

LeBar was serving sentences for rob-
bery and escaping lawful custody. Dur-
1ngf his incarceration the Federal
Court of Appeal issued a declaratory
decision in R. v. MacIntyre, 44 N.R.
361, wherein the court expressed a
method of calculating the term of im-
prisonment to be served by escapers be-
fore their release. LeBar alleged that
the R. v. MacIntyre decision applied
to him, making his release date August
10, 1982. The correctional authorities
held him wuntil September 22, 1982.
LeBar commenced an action for a decla-
ration that the R. v. Maclntyre deci-
sion applied to him and for damages
for unlawful imprisonment.

The Federal Court of Canada, Trial
Division, in a decision reported in 8
F.T.R. 250, allowed LeBar's action.
The court declared that LeBar was en-

effet, un autre que lui aurait pu
ajouter foi a des témoignages qu'il a
écartés. Cela, malheureusement, ne
suffit pas 4 justifier notre interven-
tion. Car, il est évident qu'on ne peut
lui reprocher d'avoir décidé de fagon
absurde, arbitraire ou sans tenir
compte de la preuve.

[11] La demande sera donc rejetée.

Requéte rejetée.

Arrétiste: Debra F. MacCausland
gas

titled to have his term of imprison-
ment calculated in accordance with the
Federal Court of Appeal's decision in
R. v. MacIntyre. The court awarded Le-
Bar $430 general damages and $10,000
exemplary damages. The Crown appealed
the award of exemplary damages. LeBar
appealed both damage awards.

The Federal Court of Appeal dismissed
both appeals.

Constitutional Law - Topic 114
Definitions - Rule of law - The Feder-
al Court of Appeal stated that the
necessity for the government and its
officials to obey the law is the fun-
damental aspect of the principle of
the rule of law - The rule of law
must in all events mean "the law is
supreme” and that officials of the
government have no option to disobey
it - See paragraph 1.

Courts - Topic 8
Precedents - Court of Appeal - Weight
- Declaratory judgments - The Crown
obtained a declaratory judgment in
the Federal Court of Appeal respect-
ing a prisoner's release date - The
Federal Court of Appeal held that the
declaratory judgment become a binding
precedent and was binding on the
Crown in a similar case involving a
different prisoner - See paragraph 9.
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Criminal Law - Topic 5662.2

Punishments (sentence) - Imprisonment
- Term of - Effect of declaratory
judgments re other prisoners in simi-
lar circumstances - LeBar was serving
time for robbery and escaping custody
- The Federal Court of Appeal issued
a declaratory judgment (R. wv. MacIn-
tyre), which set out how to calculate
the term of imprisomment for escapers
- LeBar argued that the decision ap-
plied to him, making his release date
August 10, 1982 - The correctional au-
thorities held him until September
22, 1982 - He sued for damages - The
Crown argued that R. v. MacIntyre, be-
ing a declaratory judgment, did not
apply to LeBar - The Federal Court of
Appeal affirmed that the Crown was
bound by R. v. MacIntyre.

Damage Awards - Topic 630
Torts affecting the person - False or
unlawful imprisonment - Correctional
authorities improperly detained a pri-
soner (LeBar) for 43 days after his
release date - LeBar sued for damages
for unlawful imprisonment - The Fed-
eral Court of Appeal affirmed an
award of 510 per day general damages
(5430) to LeBar for his wrongful im-
prisonment - The court also affirmed
an award of $10,000 exemplary damages
for the correctional authorities'’
legally unjustifiable conduct - See
paragraphs 17 to 27.

Damages - Topic 1297

Exemplary or punitive damages - Condi-
tions precedent - The Federal Court
of Appeal held that malice or bad
faith was not a requirement for the
awarding of exemplary damages against
the Crown - The only requirement was
oppressive, arbitrary or unconstitu-
tional action by the servants of the
government - See paragraphs 17 to 19.

Damages - Topic 1303

Exemplary or punitive damages - False
or unlawful imprisonment - LeBar was
serving time for robbery and escaping
custody = The Federal Court of Appeal
issued a decision setting out how to
calculate the term of imprisonment to
be served by escapers (R, v. MaclIn-
tyre) - LeBar argued that R. v. Mac-

90 N.R,

Intyre applied to him and that his re-
lease date should be August 10, 1982
- The correctional authorities dig-
agreed and held him until September
22, 1982 - LeBar sued for damages for
unlawful imprisonment - The Federa]
Court of Appeal affirmed that the R,
v. MacIntyre decision applied to Le-
Bar and awarded him $10,000 exemplary
damages (plus general damages), for
the legally unjustifiable conduct of
the correctional authorities in hold-
ing him 43 days past his proper re-
lease date.

Damages - Topic 2441

Torts affecting the person - False or
unlawful imprisonment - General -
[See Damage Awards - Topic 630 above].

Estoppel - Topic 386

Estoppel by record - Res judicata as a
bar to subsequent proceedings - Is-
sues decided in prior proceedings -
The Crown obtained a declaratory judg-
ment in the Federal Court of Appeal
respecting a prisoner's release date
- The Federal Court of Appeal affirm-
ed that the issue determined by the
declaration became res judicata be-
tween the parties and a binding prece-
dent - Accordingly, the court af-
firmed that the judgment was binding
on the Crown in a similar case in-
volving a different prisoner - See
paragraphs 6 to 9.

Practice - Topic 5656

Judgments and orders - Declaratory
judgments - Scope and content - Whe-
ther binding - [See Courts - Topic 8
above].

Practice - Topic 5656

Judgments and orders - Declaratory
judgments - Scope and content - Whe-
ther binding - [See Criminal Law -

Topic 5662.2 above].

Cases Noticed:

R. v. MacIntyre, [1983] 1 F.C. 603;
44 N.R. 361, appld. [para. 4].

Letter Carrier's Union of Canada v.
Canada Post Corporation (1986), 8§
F.T.R. 93, refd to. [para. 7].

Emms v. Minister of Indian Affairs
and Northern Development and Public
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- ryice Commission, [1979] 2 $.C.R
??FS' 79 N.R. 136, refd to. [para
8] v. Minister of Indian Affairs
Epms Ve

nd Northern Development and Public

Commission, [1978] 2 F.C.

servics T R. 14, refd to. [para. 8].
iget v. Canada, [1979] 1 F.C. 55;
¥ N.R. 247, refd to. IpaFa.'B]i
qJQGn v. Attorney General, [1911] 1

Y 410 (C.A.), refd to. [para. 9].
K.D

uaqiéoba Language Rig?ts Reference,
'Czqajj 1 §.C.R. 721; 59 ?.R. 32?5 35
Man. R-ilil 83, refd to. [para. I1].

grirish  Columbia  Government  Em-
oloyees' Union v. British Columbia
{attorney Ceneral) (1988), 87 N.R.

241, refd to. [para. 11].
~ould v. Attorney General of Canada
Goulc

ot al., [1984] 1 F.C. 1119 (F.C.
+.p.): [1984] 1 F.C. 1133; 54 N.R.
232 (F.C.A.), affd. (1984), 53 N.R.
394; 13 D.L.R.(4th) 491 (S.C.C.),

refd to. fpara 12].

R. v. Sowa (1979), 1 Sask. R. 162; 50
c.c.Cc.(2d) 513, refd to. [para. 153].
Rookes v. Barmard, [1964] 1 All E.R.

367, refd to. [para. 18].
Broom V. Cassell & Co [1972] A.C.

1027, refd to. [para. ]
Andrews et al. v. urand & Toy (Alber-
ta) Led., [1978] 2 S.C.R. 229; 19
N.R. 50; 8 A.R. 182; [1978) 1 W.W.R.

557; 3 C.C.laT. 22 83 D.L.R.(3d)

452, refd to. [para. 2&].

Teno et al. v. Arnold et al., [1978]
2 8.C.Ri. 2873 19 N.Rw 13 3 CJC.L.T:
372; 83 D.L.R.(3d) 609, refd to.
[para. 24]

Thornton et al. v. Board of School
Trustees of School District No. 57
(Prince George) et al., [1978] 2
$.C.R. 267; 19 N.R. 552; [1978] 1
W.W.B. 607:; 3 C.C.L.T. 257; 83 D.L.
R.(3d) 480, refd to. [para. 24].

Lindal v. Lindal, [1981] 2 S C.R.

W.R.

629; 39 N.R. 361; [1982] 1
433; 129 D.L.R.(3d) 263, refd to.
[para. 24].

Statutes Noticed:

Criminal Code, R.S.C. 1970, c. C-34,
s. 137 [para. 5].

Canadian Charter of Rights and Free-
doms, 1982, preamble [para. 11].

Authors and Works Noticed:

Wade, H.W.R., Administrative Law (5th
Ed.), p. 523 [para. 6].

de Smith, Judicial Review of Admini-
strative Action (4th Ed. 1980), by
J.M. Evans, p. 475 [para. 9].

Dicey, AV., Introduction to the
Study of the Law of the Constitution
(10th Ed. 1959), by E.C.S. Wade, pp.
193, 202-203 [para. 11].

Counsel:
Donald J. Rennie, for the appellant;
Fergus O'Connor, for the respondent.

Solicitors of Record:

Donald J. Rennie, Ottawa, Ontario,
for the appellant;

Fergus O0'Connor, Kingston, Ontario,
for the respondent.

These appeals were heard before Urie,
Mahoney and MacGuigan, JJ., of the
Federal Court of Appeal, at Ottawa,
Ontario, on October 12, 1988. The deci-
sion of the Court of Appeal was de-
livered by MacGuigan, J., on October
27, 1988.

[1] MacGuigan, J.: This is an appeal
and cross-appeal from the judgment of
Muldoon, J., rendered on January 12,
1987, wherein he declared that the
respondent was entitled to have been
released from prison on August 10,
1982, and not September 21, 1982, when
he was in fact released.

[2] Muldoon, J., awarded general dam-
ages in the amount of $430 and exem—
plary damages in the amount of $§10,000.
In this court, the appellant contested
neither the finding of 1liability nor
the award of general damages, and
appealed only with respect to the award
of exemplary damages. In his cross-
appeal, the respondent contested both
the award of general damages and that
of exemplary damages.

[3] During the summer of 1982, the
respondent was completing a term of
imprisomment with an expected release
date of October 22, 1982. The salient
events were tabulated as follows by the
trial judge (Appeal Book, pp. 17-18):
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“July 19 - Federal Court of Appeal
released its unanimous decision in

MacIntyre v. The Queen, (1983] 1 F.c.
603;

August 10 - Plaintiff's correct date
for release according to the
interpretation which was
and decided in MacIntyre;

law's
expressed

August 13 - The Correctional Service
of Canada, through notification of
the sentence administrator at Collins
Bay Penitentiary (all servants of the
defendant) were notified that the
MacIntyre decision affected the
plaintiff's duration of his term and
that his solicitor opined that the

plaintiff ought to be released forth-
with;

September 14 - Statement of claim and
notice of motion for interim injunc-

tion filed, the latter returnable on
September 23;

September 22 - The plaintiff was
released from incarceration:

- Defendant's solicitor confirms
consent to the plaintiff's withdrawal
of the above-mentioned motion, with-
out costs.”

[4] On these facts, the trial judge
held as follows (Appeal Book, p. 31):

"The Court's record reveals that the
MacIntyre judgment was in fact signed
on July 19, 1982. The defendant's
Servants were notified of its effect
in regard to the plaintiff by his
solicitor on August 13, 1982. He was
not released until September 22,
1982. The defendant's solicitor knows
the law. The clear inference of that
unexplained prodigious delay is neg-
ligence and wilful or wanton disre-
gard of the plaintiff's right to
liberty. This court so finds. Ponder-
ing the possibility of seeking leave
to appeal further to the Supreme
Court of Canada does not excuse the
unlawful imprisonment. Accordingly,
this Court finds that the plaintiff
was, and remains, entitled to have
the term of his imprisonment calcu-
lated in accordance with the judgment

90 N.R.

in MacIntyre v. The Queen, signed and
released by the Federal Court of
Appeal on July 19, 1982, and now
feported in [1983] 1 F.c. 603. The
Crown's servants were obliged to
apply it to the plaintiff, They
refused or neglected to do so,
Accordingly, the defendant is liable
to the plaintiff ip damages for
having kept him involuntarily and
unnecessarily imprisoned inp Collins
Bay penitentiary during the 43 days
from and including August 11, 1982,
through September 22, 1982,"

[5] As a result of this wunlawful
imprisonment, the learned trial judge
awarded exemplary damages of $10,000,
which he justified as follows (Appeal
Book pp. 43-44):

"To ignore the Court's decision
rendered the previous July 19 until
September 22, 1982, was to evade the
duty which it lawfully imposed for a
period of 65 days. To ignore the
solicitor's notification of the ef-
fect of the Court's decision from
August 13 to September 22 was to
Purport to repudiate both the deci-
sion and the duty it imposed for 2z
period of 40 days. That ig high-
handed and arbitrary detention of the
plaintiff. The Court's interpretation
of the pertinent law, as already
noted, became operative and authori-

tative upon its judgment having been
rendered.

"Exemplary damages are those which
are also called 'punitive', 'ag-
gravated', 'retributory' and accord-
ing to Linden [Canadian Tort Law, 3rd
Ed. 1982, p. 51] even "vindictive'
and 'penal'. Such a varied, but
single-minded and strong nomenclature
certainly conveys the judicial inten-

tion to denounce the defendant's
misconduct. Although keeping the
plaintiff unlawfully for 43 days

after his 20 years of imprisonment,
excepting periods of his being unlaw-
fully at large, could hardly inflict
any additional humiliation or loss of
reputation upon him, it did consti-
tute oppressive, arbitrary and funda-
mentally unconmstitutional conduct by
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servants of the defendant. In this
sountry where liberty is a constitu-
tionally, albeit conditiomally, pro-
t;cced ijndividual right and societal
value, it is not _I:’?Leratfl‘e tc treat
even this plaintiff's self-cheapened
liberty, Of anyone else's precilous
liberty, with insouciant disregard.

“1a all the circumstances here,
however, there 1is one pejorative
quality of the defendant's servants'
pisconduct which was not proved on
the part of anyone in particular and
which cannot be inferred, and that is
palice. Their negligence and their
oppressive and wilful or wanton
gisregard of the plaintiff's right to
be released were amply abusive to
gupport the award of exemplary dam-
ages. Despite reasonably timely noti-
fication, they persisted in deliber-
ately detaining him in prison until
the day before his motion for a
mandatory injunction was returmable
in this Court in September, 1982.
Unjustified by any explanation, their
misconduct is legally unjustifiable.

"Here in the matter of exemplary
damages, the taxpayers again will
have to pay but now a more substan-
tial assessment for the misconduct of
the defendant's servants. This task
of assessment is not an exact
science. The assessment of exemplary
damages must be an adequate disap—
proval of those servants' reprehensi-
ble misconduct in ignoring the law
whose authoritative interpretation
was clearly signalled to them, and in
oppressively, abusively and deliber-
ately disregarding the plaintiff's
right to regain his conditional
liberty amd liberation from unlawful
imprisonment. In light of the juris-
prudence, which, unfortunately for
the assessor of damages, does not
present any exactly, or even nearly,
similar situation, the Court awards
the plaintiff the sum of $10,000
exemplary damages.”

The effect of the MacIntyre decision,
supra, was to vary the interpretation
accorded s. 137 of the Criminal Code as

to the calculation of sentences in
situations where a prisoner has commit-
ted an offence while unlawfully at
large.

[6] The appellant's fundamental conten-—
tion, in oral argument, was that
exemplary damages could not be awarded
since the MacIntyre decision was merely
declaratory and that a declaration does
not render a matter res judicata where
there is not an exact mutuality of
parties. In support of this argument,
the appellant cited H.W.R Wade, Ad-

ministrative Law (5th Ed.), p. 523, to
the following effect:
"A declaratory judgment by itself
merely states some existing legal

situation. It requires no one to do
anything and to disregard it will not
be contempt of court. By enabling a
party to discover what his legal
position is, it opens the way to the
use of other remedies for giving
effect to it, if that should be
necessary.”

[7] The appellant also relied on the
words of Addy, J., in Letter Carrier's
Union of Canada v. Canada Post Corpora-
tion, (1986) 8 F.T.R. 93, at p. 94,
who, in citing the above passage from
Wade, commented that no declaratory
judgment or order “"is capable of
sustaining, without more, any execution
process nor a fortiori any contempt of
court remedy’ .

[8] The appellant also drew the court's
attention to Emms v. The Queen et al.,
[1979] 2 S.C.R. 1148; 29 N.R. 156. In
Emms, this court had held, at [1978] 2
F.C. 174; 17 N.R. l4, that the appel-
lant government employee was properly
released from ewmployment during an
extension of the mnormal probation

period, but subsequently in Ouimet wv.
The Queen, [1979] 1| F.C. 55; 21 N.R.
247, this court had held that the

regulation allowing management to ex-
tend the normal probationary period was
ultra vires. Ouimet was not appealed
but Emms was. Pigeon, J., for the
concurring minority on the Supreme
Court, ralsed the same issue as in the




case at bar without deciding it, at pp.
1160-1162:

"I know of no case in which the
doctrine of res judicata has yet been
applied to a judicial determination
of the validity of an administrative
regulation. But the principles
governing res judicata are not statu-
tory, they are 'judge-made law' 1like
the rule of evidence dealt with in
Ares v. Vemmer [[1970] S.C.R. 608]
and are to be developed by the courts
in accordance with the needs of the
time.

"The judgment at trial in Ouimet
indicates how serious it would be to
treat a declaration of invalidity as
binding only towards the plaintiff in
the case in which it was issued.

"Thus it will be seen that if a
formal declaration of invalidity of
an administrative regulation is not
considered effective towards all
those who are subject thereto, it may
mean that all other persons concerned
with the application of the regula-
tion, including subordinate adminis-
trative agencies, have to keep on
giving effect to what has been
declared a nullity. It is obviously
for the purpose of avoiding this
undesirable consequence that, in
municipal 1law, the quashing of a
by-law is held to be effective 'in
rem'.

"Should it be possible for an ad-
ministrative agency to allow a dec-
laration of invalidity to stand in a
given case while ignoring it towards
other parties, on the chance that in
another case it might succeed in
having 1t overruled by a higher
court, if not by a different judge?
Should the situation be viewed in the
same way as in the case of declara-
tions of invalidity of statutes which
seem to have always been considered
only as precedents?

"After anxious consideration, I find
it unnecessary to express an opinion
on this difficult question because,
assuming the respondent is entitled

10 NATIONAL REPORTER
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to ask that the judgment in Ouimet be
overruled, I find no reason to do so,
No argument was submitted to support
the validity of s. 30(2) of the
Public Service Employment Regulationg
which had not been considered and
dealt with by the trial judge and the
Federal Court of Appeal and no error
was shown in the decisions rendered
thereupon.”

Martland, J., for the majority decided
the case without reference to the
issue. In the result, this case is not
an authority either way.

[9] Declaratory relief, as we now know
it, first appeared in the case law only
in Dyson v. Attorney General, [1911]
K.B. 410 (Eng. C.A.). A declaration
differs from other judicial orders in
that it declares what the law is
without pronouncing any sanction
against the defendant, but the issue
which is determined by a declaration
clearly becomes res judicata between
the parties and the judgment a binding
precedent. The rationale for declara-
tury awards is expressed as follows by
de Smith, Judicial Review of Adminis-
trative Action (4th Ed.), by J.M,
Evans, 1980, at p. 475:

“"[I]t is sometimes neither necessary
nor desirable for a legal dispute to
be settled by the threat of coercion.
If one has a dispute with a friend
and a ruling by a court of law on the
relevant legal issues is required, it
is incongruous for one to be obliged
to ask the court to award sanctions
against him. And no matter what may
be the personal relationship of the
parties, litigation in which sanc-
tions are sought is apt to generate
an acerbity which is contrary to the
interests of the parties and of the
community. Again, it is often unseem-
ly to proceed on the implied assump-
tion that the defendant will fail to
observe the law as declared by the
court wunless contingent sanctions
exist. Especially is this true where
the defendant is a body invested with
public responsibilities. Moreover,

there may be serious practical diffi-
culties in the way of
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orders made by the European Court
(the Court of the Communities)
against member-States § are almost
exclusively declaratory.

[10] The force of this analysis, it
seems to me, is that a declaration is a
peculiarly apt instrument in dealing
with bodies ‘“invested with public
r(-_‘spcnsibilities" because it can be
assumed that they will, without coer-
cion, comply with the law as stated by
the courts. Hence the inability of a
declaration to sustain, without more,
an execution process should not be seen
as an inadequacy of declaratory pro-
ceedings vis-a-vis the Government. Any
power to enforce such a judgment
-against the Government would be a
superfluity.

[11] In my opinion, the necessity for
the Govermment and its officials to
obey the law is the fundamental aspect
of the principle of the rule of law,
which is now enshrined im our Constitu-
tion by the preamble to the Canadian
Charter of Rights and Freedoms. This
aspect was noted by A.V. Dicey, Intro—
duction to the Study of the Law of the
Constitution (10 Ed.), E.C.S. Wade,
1959, pp. 193, 202-203, and was au-
thoritatively established by the Su-
preme Court in its per curiam decision
in Re Manitoba Language Rights, [1985]
! 8.C.R. 721, at p. 748; 59 N.R. 321;
35 Man. R.(2d) 83:

“The rule of law, a fundamental

principle of our Constitution, must
mean at least two things. First, that
the law is supreme over officials of
the government as well as private
individuals, and thereby preclusive
of the influence of arbitrary power."

In its recent decision in British
Columbia Government Employees’ Uniom v.
The Attorney General for the Province
of British Columbia et al., decided
October 20, 1988, at p. 12, Dickson,
C.J.C., writing for the majority de-
clared that "rule of law is the very
foundation of the Charter.” ([See
(1988), B7 N.R. 241].

Elusive as it is as a concept, the rule
of law must in all events mean "the law
is supreme” and that officials of the
Government have no option to disobey
it. It would be unthinkable, under the
rule of law, to assume that a process
of enforcement is required to ensure
that the Government and its officials
will faithfully discharge their obliga-
tions under the law. That the Govern-
ment must and will obey the law is a
first principle of our Comstitution.

[12] The consequence of this principle
for declaratory proceedings has, it
seems to me, already been implicitly
established by this court in the Gould
case: Gould v. Attorney General of
Canada et al., [1984] 1 F.C. 1119
(F.C.T.C., Reed, J.); Attormey General
of Canada et al. v. Gould, [1984] 1
F.C. 1133; 54 N.R. 232, affd. (1984),
53 N.R. 394; 13 D.L.R.(4th) 491
(8CE G5

[13] That case involved a motion for an
interlocutory injunction (in an action
for declaratory relief) requiring the
Chief Electoral Officer and the Solici-
tor General to enable the applicant
penitentiary inmate to exercise his
right to wvote in the 1984 federal
election, despite s. 14(4)(e) of the
Canada Elections Act. In assessing the
balance of convenience with respect to
an interlocutory injunction, the trial
judge said (at p. 1127):

"It seems clear that the balance of
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convenience is all in the applicant's
favour in this case. His claim
relates only to his right to vote. He
is not claiming on behalf of all
inmates.

"I recogmize that had the claim been
on behalf of a great many inmates the
balance of convenience might have
tipped in the other direction because
it would simply be impossible to set
up the machinery before September &
for providing all inmates (or a large
number) with the right to vote.”

Mahoney, J., for the majority in this
court wrote as follows (pp. 1139-1140):

"To treat the action as affecting
only the rights of the respondent is
to ignore reality. If paragraph
14(4)(e) is found to be invalid in
whole or part, it will, to that
extent, be invalid as to every
incarcerated prisoner in Canada.”

The Chief Justice of Canada, in dis-
missing the appeal to the Supreme
Court, commented that “"we generally

share the views expressed by Mr.
Justice Mahoney”.

[14] It seems to me that we must
similarly say that to treat the MacIn—
tyre case as affecting only the rights
of the inmate in that case is to ignore
reality - and indeed the wording of the
court's holding in that case, which
answered in a universal proposition a
general question as to the meaning of
S. 24.2 of the Penitentiary Act. The
question was put this way (at p. 609):

"7. The question for adjudication
proposed by and concurred in by both
parties is as follows:

Does the term in Section 24.2 of
the Penitentiary Act, namely 'The
sentence he was then serving', mean
a 'Sentence consisting of a term of
imprisonment commencing on the
earliest day on which any of those
sentences of imprisonment (to which
he was subject) commenced and
ending on the expiration of the
last to expire of such term of

imprisonment', pursuant to Section
14(1) of the Parole Act?

“8. If the Court shall be of opinion
in the positive, a declaratory order
is to be made that the Applicant is
entitled to earned remission up to
one-third of the aggregate calculated
on that basis.

"9. If the Court shall be of opinion
in a negative, then the Applicant is
not entitled to earn any earned
remission after December Ist, 1979,
and his release date is to be
calculated accordingly.”

To that question, the court's stated
answer was as follows (at p. 624):

"I am accordingly of the opinion that
the appeal should be allowed, the
order appealed from should be set
aside and the question posed in
paragraph 7 of the special case
should be answered in the positive.
There should also be a declaration,
in accordance with paragraph 8 of the
special case, that the appellant is
entitled to statutory and earned
remission up to one-third of the
aggregate calculated on the basis
that 'the sentence he is then serv-
ing' in section 24.2 of the Peniten—
tiary Act means, in the case of the
appellant, a 'sentence consisting of
a term of imprisomnment commencing on
the earliest day on which any of the
sentences of imprisomnment to which
the appellant was subject commenced,
i.e. July 6, 1971, and ending on the
expiration of the last to expire of
such terms of imprisonment, pursuant
to subsection 14(1) of the Parole
Aegr

Government officials could not have
been in any doubt as to the generality
of the court's pronouncement.

[15] The appellant argued before this
court that Government officials must
nevertheless have been in a quandary
because of the apparent conflict of the
MacIntyre decision with that of the
Saskatchewan Court of Appeal in Re Sowa
and the Queen (1979), 1 Sask. R. 162;
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~ 2d) Thurlow, C.J.,
:ﬂcurri‘-"-g in MacIntyre, expressly
ictinguished Sowa (at p. 605). The
lSt;;-.dent argued that the majority
E;;fi:itl}f did so as well.

{16] But accepting, argl.L_t‘:l:_ndo, that the

cases were in conflict and that
Cft:-iciaf_s were caught in a genuine
Silemma as to what to do with respect
:;-l-.";mates in the Prince Albert Peni-
centiary in Saskatchewan, the proper
t-wurse of action for the appellant, as
;.:_e trial judge pointed out, would have
been tO seek to have the judgment in
Maclntyre postdated pursuant to rule
338(2) or to seek leave to appeal to
che Supreme Court along with a stay of
the MacIntyre judgment. Even if in the
:;inds of its officials it has good
reason to pause and consider, it is not
enough for the Government to remain
outwardly mute and disobedient in the
face of a declaratory judgment, because
such an apparent failure to obey the
law is a ready occasion of scandal for
the public. The Government must be seen
to be obedient to the law. If it has
some reason for uncertainty, it owes it
to the principle of the rule of law to
reveal its position publicly, through a
legal challenge to its apparent duty as
declared by the courts. In my view, the
rule of law can mean no less. I
therefore reject the appellant's con-
tention that she had no obligation to
follow the declaratory judgment in
MacIntyre.

c.c.c.(2d) 513.

(SN BN Y

The other issue on the appeal is that
of the exemplary damages in themselves.

[17] The appellant argued that, since
the purpose of an award of exemplary
damages 1is deterrence rather than
compensation, such damages are awarded
only to punish a tortfeaser for high-
handed, malicious or arbitrary conduct,
conduct that is sufficiently outrageous
4s to warrant the condemnation of the
ctourt, and never where the defendant
acted in good faith. The trial judge
made no finding of malice. It was, he
said, "not proved on the part of anyone
in particular and cannot be {in-
ferred”.

[18] The leading authority, Rookes v.
Barnard, [1964] 1 All E.R. 367, dealt
with the question of exemplary damages
for the tort of intimidation on the
part of a trade union. Lord Devlin
stated the issue thus (at p. 407):

"Exemplary damages are essentially
different from ordinary damages. The
object of damages in the usual sense
of the term is to compensate. The
object of exemplary damages 1is to
punish and deter. It may well be
thought that this confuses the civil
and criminal functions of the law;
and indeed, so far as I know, the
idea of exemplary damages is peculiar
to English law. There 1is not any
decision of this House approving an
award of exemplary damages and your
lordships therefore have to consider
whether it is open to the House to
remove an anomaly from the law of
England.”

After reviewing the authorities, he
concluded (at pp. 410-411):

"These authorities convince me of two
things. First, that your lordships
could not without a complete disre-
gard of precedent, and indeed of
statute, now arrive at a determina-
tion that refused altogether to
recognise the exemplary principle.
Secondly, that there are certain
categories of cases in which an award
of exemplary damages can serve a
useful purpose in vindicating the
strength of the law, and thus afford-
ing a practical justification for
admitting into the «civil law a
principle which ought 1logically to
belong to the criminal. I propose to
state what these two categories
dare.

“The first category is oppressive,
arbitrary or - unconstitutional ac-
tion by the servants of the govern-

ment. I should not extend this
category, - I say this with particu-
lar reference to the facts of this
case, - to oppressive action by

private corporations or individuals.
Where one man is more powerful than
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another, it 1is inevitable that he
will try to use his power to gain his
ends; and if his power is much
greater than the other's, he might
perhaps be said to be using it
oppressively. If he uses his power
illegally, he must of course pay for
his illegality in the ordinary way;
but he is not to be punished simply
because he is the more powerful. In
the case of the government it is
different, for the servants of the
government are also the servants of
the people and the use of their power
must always be subordinate to their
duty of service.

“Cases in the second category are
those in which the defendant's con-
duct has been calculated by him to
make a profit for himself which may
well exceed the compensation payable
to the plaintiff In a case in
which exemplary damages are appro-
priate, a jury should be directed
that if, but only if, the sum which
they have in mind to award as
compensation (which may of course be
4 sum aggravated by the way in which
the defendant has behaved to the
plaintiff) 1is inadequate to punish
him for his outrageous conduct, to
mark their disapproval of such con-
duct and to deter him from repeating
it, then they can award some larger
sum."”

(19] Lord Devlin here recognized that
"outrageous” or "oppressive" conduct on
the part of the Government is quite
different from similar conduct by
powerful corporations or individuals,
and that it is much more serious, "for
the servants of the government are also
the servants of the people and the use
of their power must always be subordi-
nate to their duty of service". In a
subsequent case, Broom v. Cassell &
Co., [1972] A.C. 1027, Lord Diplock
alone doubted that it is still neces-
sary to retain this category relating
to government action. There is no
mention that the conduct must be
malicious or in bad faith. Lord Dev-
lin's category is "oppressive, arbi-
trary or unconstitutional action by the
servants of the government”. This was

NATIONAL REPORTER
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the very standard applied by the
learned trial judge in the case at bar,
He referred to the "oppressive and
wilful or wanton disregard of the
plaintiff's right to be released”, apy
to the persistence "in deliberately
detaining him in prison until the day
before his motion for 4 mandator§

injunction was returnable to thig
court”.

[20] The appellant argued that the
trial judge drew a wrong inference from
the failure to act, given the conflict-
ing Saskatchewan decision and the fact
that the date on which the respondent
was released was still well within the
time prescribed by law within which
leave to appeal could have been sought
against the MacIntyre decision.

[21] But in my view, this argument
could succeed only if malice were
required to found exemplary damages,
If, as seems clear to me, malice is not
necessary for the existence of "oppres-
sive, arbitrary or unconstitutional
action by the servants of the govern-
ment”, the appellant's argument serves
only to strengthen the trial judge's
finding that the conduct of the Govern-
ment was wilful and deliberate. As I
have already said in dealing with an
earlier argument, apparently persistent
failure by the Government to obey a
clear judicial decision is not conso-

nant with the principle of the rule of
law.

[22] I would therefore dismiss the
appeal with costs.

[23] In his cross-appeal, the respon-
dent sought an increase in general
damages from $10 a day to $500 a day

and in exemplary damages from $10,000
to $50,000.

[24] The learned trial judge reviewed
the law, including all of the authori-
ties cited before this court by the
respondent, and also the respondent's
long life of criminal activity, begin-
ning with a first incarceration in 1942
and culminating in a conviction for
breaking and entering in March 1983,
after the events herein, to which the
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judge attributed the delay in the

triafq of this trial until the fall of
nearing general damages, he concluded
':_JBU‘ W

Appeal Book, PP- L0=41):

wrhe above recitation indicates why
.. damages awarded in the cases
e 4 for the plaintiff are greater
Cfte he can expect to recover here.
E“iz becoming sul juris, if one does
:Et exercise that restraint which
;ourishes personal liberty but con-
Linuall? victimizes o;hers by means
of criminal depredations, one is
responsible for the devaluation of
one's own liberty. Such a person
cannot reasonably require the p?Qple
and government of Canada to pay him a
princely price for the liberty which
he himself has constantly under-
valued and squandered. The plaintiff
is a virtually life-long tax consumer
who seeks to impose the price of his
43 days of loss of his cheap liberty
on the taxpayers of Canada. Indeed,
if all monetary values were counter-
poised as sums, it is almost certain
that the plaintiff would owe the
people of Canada, whom he cheated and
robbed, more for food and lodging,
social burden and criminal misconduct
than he could ever pay. In that
regard, it may be wondered why the
defendant did not assert a set-off
herein.

"How, then, is the plaintiff to be
compensated for his self-devalued,
squandered liberty? His behavioural
record and his subsequent misconduct
indicate the probability that, left
at large to his own devices on August
10, 1982, the plaintiff could well
have incurred negative gain during
the following 43 days. Yet, he would
(but for how long?) have been able to
draw the sweet air of liberty and,
arguably, might have been able to
find legitimate employment. That
counts for something, but in the
plaintiff's particular case, not
much. In 1982 he was being paid a
wage of $35 per week in Collins Bay.
If that were his measure of fixed
compensation - $5 per day - his
damages would be assessed at $215 for

the 43 days. But even to the Norman
LeBars of this world loss of liberty
is worth more than that. Doubling
that sum to $10, and realizing that
if he had been so paid over the last
20 years, 1962 to 1982, when he was
incarcerated (generously overlooking
his periods of being unlawfully at
large, when self-help was his neces-
sity), it is evident that he could
have emerged from prison in 1982 with
(810 x 365 days x 20) $73,000, plus
interest if he had frugally saved it
all. The taxpayers of Canada cannot
reasonably be expected to pay more
than $10 per day in general damages
for the 1liberty which Mr. LeBar
himself has so apparently despised
both before and after August 10,
1982. The Court therefore awards the
plaintiff $430 in general damages for
his unlawful imprisonment between
midnight of August 10, 1982, and
whatever time he was released on
September 22, 1982."

In my opinion, the respondent has not
succeeded in establishing any review-
able error in this award. Indeed, the
Supreme Court of Canada adopted a
functional approach for general damages
in its trilogy of judgments of January
19, 1978: Andrews et al. v. Grand & Toy
(Alberta) Ltd., [1978] 2 S.C.R. 229: 19
N.R. 50; 8 A.,R. 182; [1978] | W.W.R.
557; 3. C.€«L,T. 2255 83 D.L.R:.(3d) 452;
Arnold et al. v. Teno et al., [1978] 2
S.C.R. 287; 19 N.R. l; 3 C.C.L.T. 372;
83 D.L.R.(3d) 609; Thorntom et al. v.
Board of School Trustees of School
District No. 57 (Prince George) et al.,
[1978] 2 sS.C.R. 267; 19 N.R. 552;
(1978] 1 W.W.R. 607; 3 C.C.L.T. 257; 83
D.L.R.(3d) 480. Subsequently, in Lindal
v. Lindal, [1981] 2 S.C.R. 629, at p.
637; 39 N.R. 361; [1982] 1 W.W.R. 433;
129 D.L.R.(3d) 263, at p. 270, the
court emphasized that "an appreciation
of the individual's loss is the key”
(per Dickson, J.). This was the ap-
proach of the trial judge.

[25] In awarding the respondent the sum
of $10,000 for exemplary damages, the
learned trial judge noted that “the
jurisprudence, unfortunately for

TR g T )~ KHESos PR S S R
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the assessor of damages, does not
present any exactly, or even nearly,
similar situation”. His analysis of the

factual evidence was as follows (Appeal
Book p. 42):

"Counsel for the defendant pleaded in
argument that there was at the
relevant time no computer whereby the
defendant's servants could immediate-
ly identify the '20 or so' prison
inmates (transcript: pp. 73 & 74) out
of a total inmate population of
'13,000 people incarcerated in some
seven provinces' (transcript: p. 89)
who were in the same plight as the
plaintiff's. As  counsel rightly
noted, there is no evidence before
the Court about the necessity of
effecting a manual search of inmate
records, but even so, one may in law
ask, 'so, what?'. Complex as the
legislative provisions are, the judg-
ment in the MacIntyre case did not
further complicate computation of
terms of imprisonment. The statutory

provisions remain as complex as
before.

"It must be remembered that, through
his solicitor and counsel the plain-
tiff attempted appropriately to miti-
gate damages by reasonably timely
notification of the defendant's pro-
Per servants, and even the minister,
to the effect that he ought to be
released on the basis of a proper
method of calculation declared by the
Federal Court of Appeal. If the
prison authorities had set a sentence
administrator immediately to the task
of computimg and verifying the plain-
tiff's release date, and if he had
thereupon been released, the Court
would not now be considering exem—
plary damages. No one would begrudge
the defendant's officials taking
several hours, even a day, after
notification, to calculate the plain-
tiff's correct date of release."

Again, the respondent has failed to

demonstrate any error. The sum of
510,000 is far from negligible and I
believe large enough to qualify as a

deterrent against future conduct of
this kind,

especially gince the

NATIONAL REPORTER
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financial consequences will {in al]
likelihood be visited upon the budge,

of the particular Government agency at
fault.

[26] I would therefore dismiss the
cross-appeal. Since the respondent wag
successful on the appeal, and since ;
minimum of the parties' effort wag
directed to the Cross-appeal, I woulq
not award costs on the cross—appeal,

Appeal dismissed,

Editor: Debra F. MacCausland
gas

SYNDICAT DES EMPLOYES DE PRODUCTION
DU QUEBEC ET DE L'ACADIE (applicant)
v. COMMISSION CANADIENNE DES DROITS
DE LA PERSONNE (tribunal-respondent)
and LA SOCIETE RADIO-CANADA
(mis-en-cause)
(A-634-85)

INDEXED AS: SYNDICAT DES EMPLOYES DE
PRODUCTION DU QUEBEC ET DE L'ACADIE
v. COMMISSION CANADIENNE DES
DROITS DE LA PERSONNE et al.

Federal Court of Appeal
Marceau, Hugessen and Lacombe, JJ.
November 7, 1986.

Summary :

A union filed a complaint against the
C.B.C. alleging discrimination within
the meaning of ss. 4 and 1] of the
Canadian Human Rights Act in that the
C.B.C. maintained different wages be-
tween men and women performing work of
equal value. An investigator was ap-
pointed wunder the Canadian Human
Rights Act, who rejected the com-
plaint. The union was allowed to file
submissions with the Canadian Human
Rights Commission. The Commission dis-
missed the complaint ag being unsub-
Stantiated pursuant to s. 36(3)(b) of
the Act. The union applied to quash
the Commission's decision under 8. 28

of the Federal Court Act.
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