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SEPTEMBER 12, 1988 - 9:30 

MR. MacDONALD  

Good morning, My Lords. When we broke or adjourned the 

hearings in June we had contemplated the requirement to issue a 

subpoena or attempt to have a subpoena issued out of 

Newfoundland to secure the attendance of Mr. Harris. As a result 

of the cooperation now between counsel and on Mr. Harris's behalf 

he is appearing voluntarily this morning to give evidence. 

The agreement reached between counsel and the 

understanding on which Mr. Harris appeared voluntarily conforms 

with your Lordships' decision which was given on May 31st, when 

you indicated that there was one area in which you would like to 

hear evidence from Mr. Harris, and that is whether or not John 

MacIntyre had deliberately attempted to conceal some documents, 

and in particular a Patricia Harriss statement from Staff Sergeant 

Wheaton. We have undertaken to counsel and to Mr. Harris that 

we would question on that area only and also that if anyone else 

attempted to question on another area that we would be objecting, 

subject of course to your Lordships' ruling. 

MR. CHAIRMAN  

Fair enough, call Mr. Harris. 

MR. MacDONALD  

Good morning, My Lords. When we broke or adjourned the 

hearings in June we had contemplated the requirement to issue a 
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subpoena or attempt to have a subpoena issued out of 

Newfoundland to secure the attendance of Mr. Harris. As a result 

of the cooperation now between counsel and on Mr. Harris's behalf 

he is appearing voluntarily this morning to give evidence. 

The agreement reached between counsel and the 

understanding on which Mr. Harris appeared voluntarily conforms 

with your Lordships' decision which was given on May 31st, when 

you indicated that there was one area in which you would like to 

hear evidence from Mr. Harris, and that is whether or not John 

MacIntyre had deliberately attempted to conceal some documents, 

and in particular a Patricia Harriss statement from Staff Sergeant 

Wheaton. We have undertaken to counsel and to Mr. Harris that 

we would question on that area only and also that if anyone else 

attempted to question on another area that we would be objecting, 

subject of course to your Lordships' ruling. 

MR. CHAIRMAN 

Fair enough, call Mr. Harris. 

MICHAEL HARRIS, duly called and sworn, testified as follows: 

JEXAMINATION BY MR, MACDONALD 

Q. Your name, sir, is Michael Harris? 

A. That's correct. 

Q. And you're the author of the book, Justice Denied? 

A. Correct. 
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MR. HARRIS, EXAM. BY MR. MACDONALD 

Q. Would you tell the Commissioners, please, in the course of 

doing your research for that book and in writing the book, on 

how many occasions you would have met with and 

interviewed Staff Sergeant Harry Wheaton? 

A. Probably three to four times during that period. 

Q. Are you able to tell us over what period of time those 

interviews would have taken place? 

A. It was approximately between, in the year between March 

29th, '82 and May 10th, '83. 

Q. During each interview, would you be covering specific topics 

or dealing generally with Staff Wheaton's involvement? 

A. Well, there are two types of talks that we had. We had taping 

sessions in which we got down to brass tacks on particulars of 

the investigation and other factual matters that I was 

interested in. And there were general talks... If you're talking 

about meetings that took place prior to formal tapings, that 

might happen after a court session. And these were the 

occasions when I was basically saying to him, "I need to talk 

to you. I'd like to talk to you." And I was haring back from 

him what his response and openness was to that request. 

Q. But there were occasions when you met with him and taped 

the interview, is that correct? 

A. Yes, for the book all sessions were taped. 

Q. All sessions were taped? 

A. Correct? 
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MR. HARRIS, EXAM. BY MR. MACDONALD  

Q. And are those tapes still in your possession? 

A. Yes, I have those tapes. 

Q. How long would the interviews take when you were taping 

Staff Wheaton? 

A. It's tough to be explicit. I would say I have two to three 

hours worth of tapes, but subject to check. 

Q. Okay. When is the last time you reviewed the tapes? 

A. Four years ago. 

Q. Would it just be you and Staff Wheaton present, or would 

other people be there? 

A. Just myself and Staff Wheaton. 

Q. Now I believe you know, Mr. Harris, the topic of interest to 

the Commission, I would like if you would for you to tell the 

Commission whether Staff Wheaton at any time mentioned to 

you an incident where Sergeant MacIntyre allegedly threw 

some papers deliberately on the floor? 

A. Yes, he did mention that to me, actually on more than one 

occasion. 

Q. Would you tell the Commissioners what it is Staff Wheaton 

said to you? 

A. To the best of my recollection, Staff Wheaton made the point 

that, in his opinion, Chief MacIntyre had concealed some 

information that Staff Wheaton and his partner had needed to 

complete the documentary side of their investigation into the, 

the reinvestigation into the Marshall case. 
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MR. HARRIS, EXAM. BY MR. MACDONALD  

Q. Did he identify what information? 

A. Yeah, he said that, I believe it was one of Patricia Harriss's 

statements, I think the first statement. But, again, subject to 

checking it. It was dropped on the floor and kicked under a 

desk. 

Q. Was this at a time... I'm sorry. Did the incident allegedly 

occur at a time when Staff Wheaton had been seeking 

information from the Chief? 

A. Yes, I think the problem was, or the allegation was that Staff 

Wheaton had asked for all the files with respect to the case 

and was finding difficulty it getting all those files. And this 

was an example of lack of cooperation, I suppose, for want of 

a better word. 

Q. You were aware in the course of your research that an order 

had been issued from the Attorney General's office directing 

the Chief of Police to turn over all information to Staff 

Wheaton. 

A. Yeah, I believe that was Attorney General How. 

Q. Was there any reference to you by Sergeant MacIntyre... I'm 

sorry, by Staff Wheaton that the incident occurred at a time 

when Wheaton was picking up the materials in response to 

that order from the Attorney General? 

A. I believe so. 

Q. Would these references to that incident by Staff Wheaton 

have occurred during your taping sessions? 
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14484 MR. HARRIS, EXAM. BY MR. MACDONALD 

A. Yes. 

2 Q. And do I understand then that you would have in your 

3 possession today tape, tapes of those interviews? 

4 A. I would expect so. I won't be categorical because during the 

taping sessions, we would occasionally stop and discuss points 

6 off of tape. But it was certainly during those taping sessions 

7 that the issue was raised. 

8 Q. Are the tapes that you have identified by person? 

9 A. I beg your pardon? 

10 Q. Are the tapes that you have in your possession identified so 

11 that you could easily get to the tapes of your interviews with 

12 Staff Wheaton? 

13 A. I'm sorry, I don't follow your question. 

14 Q. The tape recordings that you've done of the interview with 

15 Wheaton, is it something that you could pick up easily, or 

16 would you have to listen to hours and hours of tape? 

17 A. I'd have to review the tapes. 

18 Q. You don't have particular tapes that are marked "Interview 

19 with Wheaton," interview with somebody else. 

20 A. Oh, of course, I see what you mean. Yeah, of course, they're 

21 marked as to name, but I'd have to review the tapes 

22 themselves in order to find the pertinent parts. 

23 Q. And you think there's a couple of hours of those tapes? 

24 A. Yes. 

25 Q. You haven't obviously made an attempt to do that. 
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14485 MR. HARRIS, EXAM. BY MR. MACDONALD 

1 A. To do which? 

2 Q. To review the tapes, to refresh your memory in preparation 

3 for giving this evidence today. 

4 A. No, I haven't reviewed the tapes because I have a very good 

5 recollection of the one issue that was of interest to the 

6 Commission. 

7 Q. Okay, so you do have very good recollection of that. 

8 A. Yes. 

9 Q. Who was present or was anyone present with Wheaton and 

10 MacIntyre at the time of this incident? Did Wheaton tell you 

11 anyone was present? 

12 A. I believe the other officer was Herb Davies. 

13 Q. And you believe that Wheaton told you that? 

14 A. Yes. 

15 Q. Did you ever interview Davies? 

16 A. No, I didn't. 

17 Q. Did you ask to interview Davies? 

18 A. No, I didn't. 

19 Q. You said your recollection is that Staff Wheaton told you this 

20 on more than one occasion, told you about the incident? 

21 A. Yes. I'm not sure if those were always formal interview 

22 situations, but certainly in conversation subsequent to the 

23 first time, it was raised again. 

24 Q. Did you interview anyone other than Wheaton with respect to 

25 those allegations? 
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MR. HARRIS, EXAM. BY MR. MACDONALD  

A. No, the only other person who was able to be interviewed 

wouldn't grant an interview. 

Q. That was? 

A. Staff Sergeant... Sergeant MacIntyre, or Chief MacIntyre. 

Q. Well, Davies would be somebody who obviously would have 

some... 

A. Yeah, that's true. That's true as well. But I guess to anticipate 

the question, maybe I ought to tell you that the purpose of 

the book was certainly not to establish other matters which 

could be construed as criminal and in seeking advice, both 

from Osier Hoskins who vetted the entire book for MacMillan 

and an Ontario judge, who is a friend of mine, with respect to 

the fairness issue, everyone felt that this was interpretive 

matter. That is, whether a person is hiding or merely 

dropping a piece of paper is a very tough thing to resolve. 

And since the main story of the book had to do with the 

course of justice in 1971, the theme of Donald Marshall in the 

system, that this was an area that I didn't want to get into for 

those reasons and for the additional reason that I did not 

have the power to subpoena people and talk to everyone that 

needed to be talked to and did not want to lose the main 

thread in an interpretive matter like the St. Phillips[sic] paper 

shuffle. 

Q. The what shuffle? 

A. The paper shuffle. 
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MR. HARRIS, EXAM. BY MR. MACDONALD  

Q. You called it the St. Peters? 

A. Phillips... St. Peters, sorry. 

Q. I put a word in your mouth there. You said "St. Phillips." 

A. No, I know the place. 

Q. St. Peter. 

A. Just the wrong... 

Q. Why are you referring to or why has someone referred to it 

as the "St. Peters paper shuffle"? 

A. I don't know. 

Q. You're not aware of any connection between St... You know 

where St. Peters is? It's about 35, 40 miles from Sydney. 

There's no connection that you're aware between St. Peters 

and this incident? 

A. No. 

COMMISSIONER EVANS  

Or between St. Peter and... 

MR. HARRIS  

A. No, that too. 

Q. That's perhaps more appropriate with given where we are, 

My Lord. 

A. I might add one more point. There were a number of things 

that came up in the course of doing the book that were 

similar to this issue. For example, the tapings with John 

Pratico brought up the issue of whether or not he had been 

moved with respect to where he viewed the incident from in 
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MR. HARRIS, EXAM. BY MR. MACDONALD  

the park that night and the evidence that was in his mind, 

brought to his attention by the police was a beer bottle, 

allegedly with his fingerprints on it. And for the exact same 

reasons, that is, the allegation against the police would then 

be obstruction of justice or tampering with the witness, 

whatever, based on one person's interpretation of event. That 

event did not appear in the book, even though I knew about 

it and had a record of it from the Pratico tape. 

Q. What about the allegation or at least the suggestion that John 

MacIntyre coerced young people to lie. 

A. That's different. 

Q. Why? 

A. Because there are several people corroborating the same 

story and doing so in a formal way with affidavits. 

Q. But you haven't interviewed MacIntyre about it. 

A. MacIntyre would not be interviewed. 

Q. Do I understand, and I'm not asking for the advice you 

received, Mr. Harris, but you did seek legal advice with 

respect to this particular incident, the St. Peters shuffle, 

whether it's something you should or should not include in 

the book? 

A. That's correct 

Q. And did receive advice. 

A. From several different sources. 

Q. You used the phrase one time this morning that there was a 
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MR. HARRIS, EXAM. BY MR. MacDONALD  

lack of cooperation here. It may have been a lack of 

cooperation as opposed to obstruction by John MacIntyre. 

A. Sure. 

Q. Is that your phrase or is that Staff Wheaton's phrase? 

A. I couldn't really honestly tell you. 

Q. And do you know or can you help us out as to when 

Wheaton said chronologically when the incident is said to 

have taken place? 

A. Not with the kind of precision you would need to be helpful. 

MR. MacDONALD  

Thank you, Mr. Harris. 

EXAMINATION BY MR. PUGSLEY  

Q. Mr. Harris, I'm Ron Pugsley and I act for John MacIntyre. 

We know each other, I think. 

A. Urn. 

Q. Mr. Harris, I was trying to take down your words as you 

gave your evidence. You said in response to a question from 

Mr. MacDonald it was "An interpretive manner" or you used 

the word "interpretive," that is to say, the information that 

Staff Sergeant Wheaton gave to you with respect to the 

paper could be interpreted in one of two ways, either that it 

was accidentally dropped on the floor or that it was 

attempted to be concealed. 

A. Correct. 

Q. And as a consequence of the information that you gave...that 
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14490 MR. HARRIS, EXAM. BY MR. PUGSLEY 

he gave you, you were not in the position to determine 

which was the accurate characterization of this particular 

incident. 

A. Particularly because, as I recall how the story was related, 

only one of the RCMP officers saw this happening, and I 

think it was reported to the other one after the two men left 

the room. 

Q. Yes. 

A. Therefore it was one person. 

Q. Yes. 

A. And so I thought that if two people had come to the same 

conclusion, a little more grounds for perhaps examining it 

very closely, but the critical thing for the book was to try 

very hard, not always succeeding, but the effort always 

being made to say what people had done that you could 

verify in a reasonable way, rather than to surmise what 

people might have done. 

Q. Quite so. And on the basis of the information that Staff 

Sergeant Wheaton gave to you, it was left to you, or indeed 

to anyone else, to surmise what, in fact, had happened. 

A. And that is why it wasn't used. 

Q. Quite so. And indeed, it was not sufficiently strong, the 

information given to you by Wheaton was not sufficiently 

strong to warrant you to talk to Sergeant Herb Davies. 

A. That's correct. 

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS 
DARTMOUTH, NOVA SCOTIA 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 



1 4 4 9 1 MR. HARRIS, EXAM. BY MR. PUGSLEY  

Q. Yes. How many people, as a matter of interest, did you talk 

to with respect to writing this book? Roughly. 

A. Over a hundred. 

MR. PUGSLEY  

Thank you. That's all the questions I have. 

MR. CHAIRMAN  

Mr. Orsborn. 

MR. ORSBORN 

No questions, My Lord. 

MR. CHAIRMAN  

Mr. Ross. 

*9:52 a.m. 

EXAMINATION BY MR. ROSS  

There are one or two questions I would like to ask with 

respect to the investigation and the reporting on Sandy Seale, if it 

will be permitted by this Commission. 

MR. CHAIRMAN  

The only questions that will be permitted are pursuant to 

the order that we, this Commission, made on May 31st, and the 

order was very specific, that Mr. Harris was to be questioned only 

with respect to the allegations made, particularly by Staff 

Sergeant Wheaton with respect to one of the statements of 

Patricia Harriss. 

MR. ROSS  

Well, yes, My Lord, and I don't propose to be argumentative. 

MARGARET E GRAHAM DISCOVERY SERVICE, COURT REPORTERS 
DARTMOUTH, NOVA SCOTIA 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 



MR. HARRIS, EXAM. BY MR. ROSS  

I would just like to point out that this witness apparently had an 

opportunity to speak to one of the police officers involved at the 

time, which is Constable Mroz. The evidence of other police 

officers was that this man took extensive notes, and my questions 

were going to be directed just to that because Mroz is dead. The 

only reason, that's the only area. 

MR. CHAIRMAN 

Now the ruling of the Commission is very specific, Mr. Ross, 

to the line of questioning. 

MR. ROSS  

Then I've got no questions then. 

MR. CHAIRMAN 

Mr. Wildsmith. 

MR. WILDS MITH  

No questions, My Lord. 

MR. CHAIRMAN  

Mr. Murrant. 

MR. MURRANT  

Nothing, My Lord. 

MR. CHAIRMAN  

That's all. Thank you very much, Mr. Harris, for coming 

over. We'll rise for a short while. 

BREAK  
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14493 10:23 a.m.* 

MR. CHAIRMAN  

Now, Mr. MacDonald, are you ready? 

MR. MACDONALD  

Yes, My Lord. My Lords, at this stage, with three possible 

exceptions, all relevant evidence concerning the handling of the 

Donald Marshall, Jr. case has been presented. Depending on the 

decision of our courts, additional evidence may be required and, if 

so, will be presented to Your Lordships from Cabinet Ministers 

and the members of the Appeal Division of the Supreme Court of 

Nova Scotia. In addition, we have been advised by Mr. Ross that 

he may wish to make an application or he may... He has asked 

Commission Counsel to consider calling some additional evidence 

on a fairly restricted area and we will confer with Mr. Ross this 

week, and if Commission Counsel is not prepared to agree to his 

request, then he may be making an application to you. Subject to 

those three areas, all of the evidence has now been presented. 

We now move to the final phase of evidence to be presented 

in this Inquiry. Your Lordships have indicated on several 

occasions your interest in learning how the administration of 

justice in this province operates generally and expressed your 

concern in making recommendations for change based on the 

evidence which occurred in one case. Extensive evidence has 

already been presented concerning the normal or the expected 

way the system will operate. There has been suggestion, 
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14494 
however, that the system operates differently when dealing with 

prominent persons. To enable Your Lordships to test this thesis, 

we intend to present evidence of the manner in which the 

Attorney General's Department and the Royal Canadian Mounted 

Police have dealt with two cases involving prominent persons and 

institutions. We emphasize that it is not our desire to ask you to 

make a finding whether such persons or institutions actually 

committed any illegal acts. Indeed, that would be totally outside 

the terms of your mandate to suggest that you could make such a 

finding. Rather, we are concerned only with the manner in which 

cases involving these persons were treated and handled by the 

appropriate officials within the administration of justice system. 

We will present evidence dealing with the actions of the 

Attorney General's Department and the R.C.M.P. leading to the 

ultimate decision not to lay an information charging Roland 

Thornhill and four chartered banks with a breach of certain 

sections of the Criminal Code. We will also present evidence of the 

manner in which the Attorney General's Department and the 

R.C.M.P. handled the investigation charging and subsequent 

sentencing of Billy Joe MacLean, arising out of his claims for 

expenses incurred in performance of his duties as a Member of 

the Legislature. We will deal with these cases consecutively and 

that necessarily will require the recalling of certain witnesses. We 

do consider, however, that that will be less confusing in the long 

run for Your Lordships. 

We will proceed with the Roland Thornhill matter first. In 
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14495 
recognition of our concerns that Mr. Thornhill and the banks not 

be prosecuted now before this Commission when it was decided 

eight years ago that no charges were warranted, we wished to 

limit the disclosure of confidential information wherever we 

considered the disclosure would not be of assistance to Your Lord-

ships in your deliberations. 

The Attorney General's Department and the R.C.M.P. have 

cooperated fully with Commission Counsel and have disclosed to 

us all of the information and documents in their possession and 

have permitted us to interview any representative of their 

departments who we ask to interview. Following our review of 

those documents, Commission Counsel prepared a statement of 

facts which we considered were supported by the documents and 

which would eliminate the necessity of filing publicly a large 

volume of documents. We have obtained the agreement from 

Counsel for the Attorney General and the R.C.M.P. that the 

documents do support the facts which are contained in the 

statement. 

The statement of facts, which has now been introduced as 

EXHIBIT 164 in this Inquiry, is a summary of the relevant 

events which occurred to August 29, 1980, when an R.C.M.P. 

report was received by the Attorney General's Department. If you 

just look at that statement for a moment, My Lords, Exhibit 164, 

which has been placed in front of you, we have, as I've indicated, 

prepared this statement based on the documents which were 

made available to us. You will note that the statement sets a 
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14496 
general background and then deals with phases which occurred. 

There was a preinvestigative stage occurring in January through 

March, 1980 an investigation by the R.C.M.P. which commenced in 

April and concluded on April the 29th. From our point of view... 

August 29, I'm sorry. 1980 is a jumping off point, if you will. At 

that time, as disclosed in the final paragraph in the Statement of 

Facts, a final report was delivered by the R.C.M.P. to the Attorney 

General's Department. In that report, it was concluded by the 

Investigating Officer that the prima facie case was available or 

had been established against Mr. Thornhill and he asked that a 

prosecutor be appointed. He also went on to say that there was 

sufficient evidence to justify considering whether to lay charges 

against chartered banks and, again, he asked for the appointment 

of a Crown Prosecutor who he could confer with in order to make 

a final determination. 

Now we consider at this stage you have reached a point 

where you are into the system. An investigation has been carried 

out. The investigating officer has reached certain conclusions and 

asked to go or to have a prosecuting officer appointed for his 

benefit. That's our jumping off point and we want to know what 

took place from that point forward. We do not want to investigate 

and we will avoid, if we can in all events the facts that led this 

officer to that conclusion. The fact is that he considered there 

were sufficient facts to justify in his mind the laying of charges. 

Whether or not there were is really not of our concern. 

Now we have also prepared, My Lords, a booklet of 
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14497 
documents, which has now been filed as EXHIBIT 165. Some of 

the documents which are in this booklet are referred to in the 

Statement of Facts. But in the main, these documents deal with 

events which occurred after the filing of the August 29, 1980 

report. Evidence from various witness will be presented and all of 

these documents in this booklet will be referred to by some or all 

of the witnesses. The following witnesses will be called in the 

Thornhill matter. 

The first witness will be Hugh Feagan, who was the 

Commanding Officer of "H" Division for the R.C.M.P. Following 

him, will be Deputy Commissioner Quintal, former Deputy Minister 

Quintal. Now it is our wish that he will follow Mr. Feagan. 

Because of travel arrangements, it may be necessary to change the 

order a little bit. But assuming he is here at the appropriate time, 

Mr. Ken Towle will be second. We will then follow with David 

Thomas, who is Chief Prosecutor for Halifax. We will then follow 

Martin Herschorn. Your Lordships heard evidence from Mr. 

Herschorn already, and then Gordon Coles, Judge Harry How, who 

was the Attorney General at the time of these incidents, 

Superintendent Simmonds of the R.C.M.P., and finally, Gordon Gale. 

The only other point, My Lord, I would mention at this stage 

is, for the record, Mr. Thornhill did apply for and was granted 

standing by Your Lordships to be represented at this phase of the 

hearings and that he is represented here today by John Merrick as 

his counsel. 

The first witness then, My Lords, will be Mr. Feagan. 
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