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CURRICULUM VITAR

BRUCE P. ARCHIBALD

Office Address: Home Address:

Dalhousie Law School 2140 Brunswick Street
Halifax, Nova Scotia Halifax, Nova Scctia
Canada B3H 4H9 Canada B3K 2Y8

Telephone: (902)424-3554 Telephone: (902)425-8107

PERSONAL DATA:

Date of Birth: January 15 1948

Place of Birth: Halifax, Nova Scotia Canada
Citizenship: Canadian

Marital Status: Married

Spouse: Martha M. Pratt

Children: Michael J. P. Archibald

(October 16, 1979)
Elizabeth J. P. Archibald
(August 5, 1981)

Language Proficiency: Mother Tongue-English; Second
Language—French

EDUCATION;
Senior Matriculation, 1966, Sidney Stephen High School.

B.A., 1970 University of Kings College, Halifax, N. S.
(Honours - Political Science/Sociology),

M.A., 1971, Dalhousie University, Halifax, N. S.
(Sociology - Thesis: Economic Underdevelopment in the Atlantic
Provinces)

LL.B., 1974, Dalhousie University, Halifax, N. S.
LL.M., 1975, Columbia University, New York, N. Y.

Postgraduate Study 1975-76, Universite de Paris I (Pantheon-Sorbonne),
Paris, France

Sabbatical Leave, 1985-86, Max Planck Institute for Foreign and
International Criminal Law, Freiburg, Federal Republic Germany and
independent research in Strasbourg, France
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3. SCHOLASTIC AWARDS:

New Living Endowment Scholarship, King’'s College, 1366;
President's Scholarship, King's College, 1967, 1968, 1969;
Governor General’s Medal, King's College, 1970;

Graduate Assistantship, Dalhousie University 1970;

Sir James Dunn Scholarship in Law, Dalhousie Law School, 1971;

Jervey Fellowship in Comparative Law, Columbia Law School, 1975-76.

4, PROFESSIONAL EXPERIENCE:

Government

Dominion Bureau of Statistics, Government of Canada, Ottawa, Ontario,
1969-1970 Summer Researcher

Legal Profession

Dalhousie Legal Aid Service, Halifax, Nova Scotia 1972 - Summer
Researcher

Burchill, Jost, MacAdam, Hayman and Merrick, 1973-75
Articled Clerk

Office of Crown Prosecutor, Halifax, Nova Scotia 1978
Articled Clerk

Bar Admission, Nova Scotia Barrister’s Society, 1977

Law Teaching

Dalhousie Law School, 1976~
Assistant Professor, 1976-79
Associate Professor, 1979-
Tenure, 1981

Courses Taught:

Criminal Law and Procedure Legal Process
Criminal Procedure Legal Development
Selected Criminal Law Problems Family Law
Comparative Criminal Law Quebec Law/

Evidence Comparative Civil Law

Graduate Seminar on Legal Scholarship
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Bar Admission Course, Ncva Scotia 1977-78, Legal Ethics

Civil Law/Common Law Exchange Programme, 1978-81
Matrimonial Property Law,
Comparative Matrimonial Property Law,
Comparative Law Methodology

Consulting Work

Consultant, Law Reform Commission of Canada, 1982 - Criminal Code
Review

Consultant, Department of Justice, Government of Canada, Civil
Law/Common Law Exchange Programme - 1987

Consultant, Royal Commission re: The Donald Marshall Jr. Prosecutor,
Province of Nova Scotia - 1987

Labour Arbitration

Sole Arbitrator and Arbitration Board Chair in Private and Public
Sector Grievance Disputes, 1984-

Administrative Experience

Dalhousie Law School Committees (Member or Chair):

Library Committee, Academic Committee
Student Liaison Committee, Ad Hoc Committee on
External Committee, Merits Awards,
Graduate Studies Committee, Admissions Committee,
Law School-Bar Society Dean’s Selection
Committee Committees

Dalhousie University Senate

Ad Hoc Committee on the Ombudsman,
Senate Library Committee

Dalhousie Faculty of Graduate Studies, Council Member

Civil Law/Common Law Exchange Programme
Director, 1978-80

University of King's College, Board of Governors,
Member of Board, 1984-87,
Presidential Selection Committee Member, 1986-87



Bruce P. Archibald 4

Canadian Association of Law Teachers
Executive Member, 1978-79
Secretary-Treasurer, 1980-81
First Vice-President, 1981-82
President, 1982-83
Past President, 1983-84

Dalhousie Legal Aid Service, Board of Trustees
Member, 1976-81
Chairperson, 1979-80
Finance Committee Chairperson, 1980

Dalhousie Lew School Alumni Association
Secretary-Treasurer, 1980-81

University of King's College Alumni Association
President, 1982-85

Social Sciences and Humanities Research Council of Canada
International Travel Grant Awards Committee,
Member, 1979-1983
Special Advisory Committee on Scholarly Relations the Peoples

Republic of China, Member 1980
Committee on Research Grants to Scholarly Publication, 1987

Symposium on Leadership and Legal Development in China

by Dalhousie Law School, St. Mary'’s University and the University
of King's College, October 14, 1978-Organizer

PUBLICATIONS:

Non-legal

"Atlantic Regional Underdevelopment and Socialism", in Lapierre, And
Taylor (eds), Essays on the Left, Mclelland and Stewart, Toronto,
1971

Community Development Corporation: American Experience and Nova Scotia
Prospects, Dalhousie Legal and Air Services, Halifax, 1973 (with Bruce
Holton).
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Teaching Materials

"An Introduction to Matrimonial Property Law in Common Law
Jurisdictions", (Dalhousie Law School, Halifax, 1978 Civil
Law/Common Law Exchange Programme)

Criminal t&w and Procedure: Cases and Materials, (Dalhousie Law
School, 1976

Selected Criminal Law Problems, Dalhousie Law School, 1980-1981,

Articles

"The Law of Arrest", in Vincent Del Buono, (ed), Criminal Procedure in
Canada, Butterworths, Toronto, 1982

"Homicide Law in Canada: An Outline", Legal-ease, P.L.E Society,
Halifax, 1984

"The Bill Joe MacLean Case: A Question of Rights", The Chronicle
Herald/Mail-Star, Halifax, November 29, 1986, (with John Godfrey)

"Compelling Appearance of an Accused: Appearance Notice, Summons,

Arrest, Bail nd Pretrial Detention", in J. E. Pink and D. Perrier
(eds)., Criminal Law for Layman, Carswells, Toronto, forthcoming

Book Reviews

On Criminal Procedure, Principles de droit penal general, Traite de
droit penal general, (1984) 8 Dal. L.J. 248

Perspectives in Criminal Law: Essays in Honour of John LL.J. Edwards,
(1986) Can. Bar Rev.

Essays on the Civil Codes of Quebec and St. Lucie (1986), Can. Bar Rev.

Principle of Criminal Law, Can. Bar Rev. (forthcoming)

Case Comments

Hayes v. Thompson : Annotation, (1985) 44 C.R. (3d) 317
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Law Reform Working Papers and Reports

Law Reform Commission of Canada, Working Paper #41, Arrest, Ministry of
Supply and Services, Ottawa, 1985 ("principal consultant,"
ie."author")

Law Reform Commission of Canada, Report #29, Arrest, Ministry of Supply
and Services, Ottawa, 1986, ("principal consultant")

Law Reform Cosmission of Canada, Working Paper, Compelling Appearance,
Interim Release and Pretrial Detention, forthcoming, fall, 1987

("principal consultant")

Publications in Progress

The Structure of the General Part in Canadian Criminal Law and its
Importance for the Criminal Code Review — monograph.

Teaching Materials for Criminal Justice: The Individual and the
State.

"The Constitutionalization of the Geperal Part in Criminal Law", paper
for a Conference entitled "Reform of the Criminal Law", London,
England, July, 1987

PAPERS PRESENTED

"The Law of Contract in the People’s Republic of China", comments to
Symposium on Law and Leadership in the PRC, 1978

"Mistake as a Defence to Federal and Provincial Offenses", Educational
Seminar of the Provincial Court Judges’ Association, Halifax, Nova
Scotia, February 20, 1981.

"Are there any defences left?", Conference on Criminal Justice of the
Canadian Institute for the Administration of Justice, Halifax,
Nova Scotia, October 30, 1981.

"Criminal Responsibility for Exceeding Justifiable Force: A Partial
Excuse for the Misguided" Conference 2000 Bducational Series,
Nova Scotia Barristers'’ Society, April 26, 1982.

"The Abnormal Offender: A Challenge to Crime Reduction", Symposium of
the Atlantic Institute of Criminology; November 6, 1986
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7. GRADUATE THESES SUPERVISED

R. Paul Nadin-Davis, Erasing the Mark of Cain: The Stigma of the
Criminal Sanction, Dalhousie University, 1979

Madeline Maillard, L’Element moral de 1’infraction en droit francais et
droit canadien, Dalhousie University, 1986

8. OTHER ACTIVITIES

Childcare, Housework, Sailing, Banjo Playing, Scouting, Choral Music,
Amateur Theology
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IN THE SUPREMNME COURT OF

o

s.C.C. No.

NOVA SCOTIA,

APPEAL DIVISION

IN THE MATTER OF A
617 OF THE CRIMINAL

CHRETIEN, MINISTER OF JUSTICE,
DIVISION OF THE SUPREME COURT
AN APPLICATION FOR THE MERCY OF THE CROWN ON
BEHALF OF DONALD MARSHALL, JR.

00580

REFERENCE PURSUANT TO SECTION
CODE BY THE HONOURABLE JEAN
70O THE APPEAL

OF NOVA SCOTIA UPON

I, Keith Beaver,
Baddeck, in the County ©

gcotia, make oath an

1. That on Friday night, May
dance at St. Joseph's Hall in Sydney a
at approximately 12:00 midnight in the

Dixon and Karen Macbonald.

2. That upon leavin
company of Alexander (Sandy
talked to the said Sandy
to walk to Wentworth Park,

3 That when we arrived at the sai
sandy Seale left our company and I don

not he actually entered the said Wentworth Park.

4. That from the
Hall until we parted com
joined our company nor did Sandy Seale

with any person;, other

Macbhonald.

AFFIDAVIT

than myself,

e
__E;;_:

d say as follows:

in Sydney.

i

a Constable in the

time we left the dance at S
pany from sandy Seale,
engage in

Alanna Dixon 2

2 —_

c}{;:?. : i
w

i ST

L Sy

f Victoria and Province of Nova

company of Alanna

l {J' Si“ it

[fEms

LN .

g the said dance W€ were in the
) Seale,
and the four of us p

who was alone, and we

28, 1971, I attended a
nd left the csaid dance

roceeded

d Wentworth Park,
ot recall whether or

t. Joseph's
no other person
a conversation

nd Karen



PeT— Ww,.m

5 That on March 2, 1982, I gave a free and voluntary
written statement to the R.C.M.P., a copy of which is
produced herewith and marked Exhibit "A", concerning my
knowledge of the events leading to the death ofthlexander
(sandy) Seale, and that to the best of my knowledge and

pelief the facts contained therein are true.

SWORN TO at  wol™Y wwHﬁo&

in the County of {rPoVERN i

Province of Nova Scotia, this
\Lt% day of . A.D. 1982,

befor ' IBLA . “
KEITH BEAVER
_chg) A\ K\\\
A Barris@o/fr the Supreme Court a

)
)
)
)
)
)
)
)
)

R. C. JOHNSON
A Commissioner of the
Bupreme Court of Nova Scotla




November 26, 1971

Daniel B, Morrison, Esq.,
Prothonotary,

The Law Courts,

Halifax’ N.S.

Ret Queen vs Marshall

Dear Mr. Morrison:

At the request of Mr. Gordon Gale we are forwarding
herewith the re in the e : eal, con-
sisting of (1). II rmat} ndictment,
(4). List of and §(

A« Do Muggah,
Prothonotary

ADM/db
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NOTES TAKEN FROM THE NOTEBOOK OF
CPL. S.G. CLARKE WHILE STATIONED IN BADDFCK, N.S.

4-6-71 - 7:50 P.M.

Det. MacIntyre & Urquhart arrived Baddeck and requested a member
to go with them to Whycocomagh, Inv. Co., N.S. to locate Donald
Jr. Marshall. The Marshall family is staying at John Googoo's
house, a grandfather who died a few weeks ago. Gave a few
details how Marshall had given them a statement of how they were
walking through the park and two men came up to them and stabbed
the other fellow in the stomach. Both men were big and one with
white hair. We then proceed via TC #105 to Whycocomagh. Asked a
couple of fellows on a house step where Googoo had lived and they
pointed to the house across the road. Went to house. Women and
children in yard and MacIntyre asked if Donald was home, said yes
and he cam=2 out the door. I got out and MacIntyre got out. He
asked if Donald had a jacket and ? to get it. Donald went back
into the house and I opened the back door of the P.C. for him.
Urquhart sitting in rear seat behind drivers side. MacIntyre
then talked to father and got back in car. We drove to the edge
of the Hwy. 105 and Det. MacIntyre gave the police caution and
read the warrant to Marshall. There was no reply but Urquhart
then handcuffed Marshall and we drove to Baddeck about half way
there Marshall had been sobbing and had put his handcuffed hands
over his head. Det. MacIntyre told him to sit up and at this
time he said, "I did not do it". Those were the only words he
spoke during the time I was with them. We arrived back at the
office & before Marshall got into the Sydney City Police veh. I
gave him a search. Nothing was found. Before we left
Whycocomagh and just after he got in the car Det. Urquhart helped
him bandage his arm where it was cut. Det. Maclntyre took my
name and regqg. number, got into their car and drove off. Left
Baddeck 8:50 p.m. Cst. Lund called ......
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b’ﬁr( G SYDNEY POLICE DEPARTMENT
April 26, 1982 5)2 d{/ 7
pri , . ) /A ’JQ_
\\\5 ?z(:n ) -
E{J. AT

(/ > FL~DY~ 1'7

Notes and handwriting taken by Sergeant Urquhart and Sergeant MacIntyre in ;

1971 - Nineteen loose leaf pages of names during the investigation of thg‘//fy/yﬁ
Marshall case and possible evidence.

Statement of Facts - Marshall case - reference bearing Ser‘geani MacKin]ey'sﬁ'{‘//‘ﬁ

name on it.
y 2L

City of Sydney Hospital - Dept. of Pathology to Sergeant Maclntyre re
7 47‘57

Working papers of the late D.C. MacNeil, 0.C., Prosecuting Counsel, given to

Sergt. MacIntyre November, 1971 to be put in my file. Also copy of Warrant for

the arrest of Donald Marshall, Jr. Copy from Sydney Ident. Section, J.Ryan,/;éj%g%;i
re photoaraphs.

Haematology Report.

Previous record of Donald John Marshall, Jr.

Tvpewritten copies of Statements:

r X/
Statement of Maynard Vincent Chant - May 29th; May 30th; June 4.]9?1./77:”’ ’X/’/

Statement of John Lewis Pratico - May 30th; June 4th,1971. , WJ/({*
Statement of Mrs. Merle Davis - July 8/71 //"?&"

Statements of Terrance Patrick Gushue - June 17, 1971. ﬁ'{/

Statement of Lawrence Gerard Paul - June 2/71. " /'/ﬂ'

Statements of Patricia ‘Ann Harris - June 18,1971, %’4“//"{/4’-’(

Statement of Arthur James Paul - June 2, 1971. ’%ﬂ
ft;f/

Statement of Brian Doucet - June 14, 1971

Statement of Allana Dickson - May 30, 1971
Statement of Gary Vincent Tobin - June 3, 1971 ?:
Statement of Francis Joseph French - June 2, 1971 W/AJ{

Statement of Donald Marshall - May 30, 1971 M
Statement of Barbara Ellen Vigneau - June 23, 1971 /; /J
Statements of Marvel Dwight Mattson - June 8, 1971 /J ,6
Statement of Robert Scott MacKay - June 2, 1971 M

Statement of Roy A. Gould - June 7,1971.

Statements of Constables Walsh; Mroz; Howard Dean; Ambrose MacDonald, Sydney Police
Department - May 29th and the ear‘]y morning of-May 30th,1971. The officers were on

Duty at the time. %/{%ﬁ

continued.....page 2




SYDNEY POLICE DEPARTMFNT

Page 2 continued

Information after interview with Donald Noseworthy and Gaye Dickson

May 30, 1971
£ A

Keith Beaver - May 31, 1971
Copies of Seventeen Summons served in Donald Marshall, Jr. case.%ﬂy-l}*

James Cote - June 1, 1971
Four maps - scene of the murder by Engineering Department.

. . _ Y
Copies of Statements of James William MacNeil - Nov. 15,1971 %ﬁ(#
7

Gregory Allan Ebsary - Nov. 15,1971 EEE -
David Wm. MacNeil - Nov. 15,1971 -

John Joseph MacNeil - Nov. 15,1971 ,%/
Roy Ebsary - Nov. 15, 1971 ’// :
Mrs. Mary Patricia Ebsary - Hov. 15, 1971%4’

Original Statements taken November 15, 1971, as follows:

Gregory Allan Ebsary %ff/zj(/fﬁ?/

Mrs. Mary Patricia Ebsary #ﬂ /?é
S 4

Roy Ebsary Y

£ i : %/
David William MacNeil /)J
John Joseph MacNeil % //‘fﬂ,

John William MacNeil J#

Roderick Alexander MacNeil %/A/M )

Six Police reports of May 29, 1971, pertaining to the Seale 1nc1dentﬂ/‘§&'

Letter dated June 1,1971 from the Black United Front, Mr. P. A. Hinn%z%
Supervisor. -

. -
04,4.«/ Statements of Mary Patricia 0'Reilly - June 18, 1971 /ﬁ"’/ﬁ
.8

Catherine Ann 0'Reilly - June 18, '197’]5:5E -
Raymond Rudolph Poirier - July 2, 1971 Z7%

Statements of George Wallace MacNeil 32 o/

Report from the late Chief of Police G.K.MaclLeod to National Parole %ﬂ'
Service September 12, 1972. /ﬁ

continued.....page 3




SYDNEY POLICE DEPARTMENT

Page 3 continued

A letter addressed to Detective Seraeant John Mullowney, which he received /
on Jan. 4,1981 to Mr. Roy Ebsary from Donald Marshall, Jr., which is self= Y

explanatory.

Also a letter received by me, Chief John F. MacIntyre, on Feb. 1, 1982 from%/f
Mr. Stephen J. Aronson re Donald Marshall Jr. and my reply, which is self=
explanatory.

As a result of this letter on Feb. 2, 1982, because of the contents of Mr.
Aronson's letter, Mr. Eugene C. Smith of Commercial Investigations and ”V/
Consultants Ltd., Rothesav, N.B., was contacted by myself by phone as to

what he knew of the Ebsary investigation in 1971, as this particular investigation
was handed over to the R.C.M.P. and an investigation took place on the 23rd day

of November, 1971 when a Polygraph examination was conducted by him and his letter

is self-explanatory.

April 26,1982,

Inspector William Urquhart produced a document, dated August 26,1981, which //?Z/
was qiven to him on that date by Mr. Dan Paul in regard to one Roy Ebsary.
Inspector Urauhart informed Mr. Paul at that time that his information was

not sufficient and to try and get the name of the party who made the statement

and get back to him. Inspector Urquhart also informed the Assistant Crown
Prosecutor, Mr. Brian Williston of 'this document and to date, no further informatio
came forth. This document is enclosed for your perusal.

April 1982.
Sydney Police Department




JRIAINAL STATEMENTS %/
May 29th - Statement of Chant missing???? M“‘/'/%'quﬂw
Pratico 0.K. %//

Davis 0.K. 7%
Gushue 0.K. //0'//
L. Paul ox. #
P.A. Harris One Statement given to S/S Wheaton a]ready/}/%/
A, J. Paul 0.K. %”’/
B. Doucet 0.K. %"/
A. Dickson 0.K. il
G.V.Tobin o.x. .
7

F. J. French 0.K.
Marshall 77227
B. E. Vianeau 0.k 74
Mattson 7727
MacKay 0.K. 7
Gould 0.K. //'
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SYDNEY POLICE DEPARTMENT

| §2 -2 7’
April 26, 1982. T, 1 B %

,'\ CENTEY
: ¥ x~0 4"17
Notes and handwriting taken by Sergeant Urquhart and Sergeant MacIntyre in

1971 - Nineteen loose leaf paqges of names during the investigation of thegﬁ%;g%/%kk
Marshall case and possible evidence. /

Statement of Facts - Marshall case - reference bearing Sergeant MacKin]ey';&%ﬁg%/}f

name on it,

" oy {’
City of Sydney Hospital - Dept. of Pathology to Sergeant Maclntyre re /Cféizg/i%//

Haematology Report,
par 5T

Working papers of the late D.C. MacNeil, 0.C., Prosecuting Counsel, given to

Sergt. MacIntyre November, 1971 to be put in my file. Also copy of Warrant for

the arrest of Donald Marshall, Jr. Copy from Sydney Ident. Section, J.Ryan, ,44371//
re photoaraphs,

Previous record of Donald John Marshall, Jr.

Tvpewritten copies of Statements:

Statement of Maynard Vincent Chant - May 29th; May 30th; June 4,]97].)¢y;%3/’ //i%
Statement of John Lewis Pratico - May 30th; June 4th,1971. _ﬁﬁz’/mﬁﬂﬁs'
Statement of Mrs. Merle Davis - July 8/71 )2?377?’ 15’/
Statements of Terrance Patrick Gushue - June 17, 1971. A//<iﬂdﬂ

iy )

Statement of Lawrence Gerard Paul - June 2/71.

Statements of Patricia Ann Harris - June 18,1971. "“/fé/
Statement of Arthur James Paul - June 2, 197]1. AQAL
Statement of Brian Doucet - June 14, 1971 ;jéﬁ?
Statement of Allana Dickson - May 30, 1971

A
Statement of Gary Vincent Tobin - June 3, 197] /37;%2// /{ﬁ§+~

Statement of Francis Joseph French - June 2, 1971 ,z‘/fzﬁl“éaf
Statement of Donald Marshall - May 30, 1971 <$#¢ﬂ
Statement of Barbara Ellen Vigneau - June 23, 1971 pzééﬂl//af
Statements of Marvel Dwight Mattson - June 8, 19?1 A ;ﬁ;#’
Statement of Robert Scott MacKay - June 2, 1971 {’254&

Statement of Rov A. Gould - June 7,1971. ’Z%?/

Statements of Constables Walsh; Mroz; Howard Dean; Ambrose MacDonald, Sydney Police
Department - May 29th and the early morning of-May 30th,1971. The officers were on

Duty at the time. — 2%22/ /{;égﬁfﬂ

continued.....page 2




SYDHEY POLICE DEPARTMENT

Page 2 continued

Information after interview with Donald Noseworthy and Gaye Dickson
May 30, 1971
Keith Beaver - May 31, 1971 _;7ﬁ(
James Cote - June 1, 1971 "
7%
Copies of Seventeen Summons served in Donald Marshall, Jr. case./i?ﬁ%f{/gjf
Four maps - scene of the murder by Engineering Department.

/f{'/ﬁégj
Copies of Statements of James William MacNeil - Nov. 15,1971
Gregory Allan Ebsary - Nov. 15,1971 ,Z?ﬁ
- Nov. 15,1971

David Wm. MacNeil ’3/1 C/ﬁ
John Joseph MacNei) - Nov. 15,1971 -ﬁé; 4
Roy Ebsary - Nov. 15, 1971 //"’ s

Mrs. Mary Patricia Ebsary - Hov. 15, 197P// -

Original Statements taken November 15, 1971, as follows:

&) 47
Gregory Allan Ebsary ;Zé%;%éyi;;éj;{
Mrs. Mary Patricia Ebsary ;2%5“/

Roy Ebsary
David William MacNeil 7% /zg
John Joseph MacNeil I;abf
John Hilliam MacNeil ;%zﬁy’ ’{//
Statements of George Wallace MacNeil ;} 2 o~/

2%

Six Police reports of May 29, 1971, pertainrng to the Seale 1nc1dont,ﬁ<7ﬁfj‘
Letter dated June 1,1971 from the Black United Front, Mr. P. A, N1nn//€;£;//

Supervisor.
June 18, 1971/71'/‘2/

June 18, 19?1%’7?‘

)
July 2, 1971 22 /

Roderick Alexander MacNeil

Oregirad Statements of Mary Patricia 0'Reilly
Catherine Ann 0'Reilly

Raymond Rudolph Poirier

Report from the late Chief of Police G.K.MaclLeod to National Parole 22
i . 72
Service September 12, 1972.

continued..... page 3



SYDNEY POLICE DEPARIMENT

Page 3 continued

A letter addressed to Detective Sergeant John Mullowney, which he received
¥
on Jan. 4,1981 to Mr. Roy Ebsary from Donald Marshall, Jr., which is self= ;5%%b/

explanatory.

Also a letter received by me, Chief John F. Maclntyre, on Feb. 1, 1982 from)é%%?ﬁ
Mr. Stephen J. Aronson re Donald Marshall Jr. and my reply, which is self=

explanatory.

As a result of this letter on Feb. 2, 1982, because of the contents of Mr.
Aronson's letter, Mr. Eugene C. Smith of Conmercial Investigations and VV/
Consultants Ltd., Rothesay, N.B., was contacted by myself by phone as to

what he knew of the Ebsary investigation in 1971, as this particular investigation
was handed over to the R.C.M.P. and an investigation took place on the 23rd day

of November, 1971 when a Polygraph examination was conducted by him and his letter

is self-explanatory.

Aoril 26,1982.

Inspector William Urauhart produced a document, dated August 26,1981, which //ZZ’
was aiven to him on that date by Mr. Dan Paul in regard to one Roy Ebsary.
Inspector Urauhart informed Mr. Paul at that time that his informaticn was

not sufficient and to try and get the name of the party who made the statement

and get back to him. Inspector Urquhart also informed the Assistant Crown
Prosecutor, Mr. Brian Williston of this document and to date, no further informatir

came forth. This document is enclosed for your perusal.

April 1982.
Sydney Police Department
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L. Paul 7 “
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1984 S.S5.N. No. 03724

IN THE SUPREME COURT OF NOVA SCOTIA

TRIAL DIVISION

BETWEEN:

JOHN F. MacINTYRE

PLAINTIFF

- and -

CANADIAN BRODCASTING CORPORATION, a
body corporate

DEFENDANT

AFFIDAVIT

I, JOHN F. MacINTYRE, bf Sydney, in the County of
Cape Breton, Province of Nova Scotia make oath and say as
follows:
: THAT I am the Plaintiff herein and I have a personal
knowledge of the matters and facts hereinafter related.
2 THAT annexed to this my Affidavit and marked Exhibit
"A" is a written transcript of the radio program which I allege
to be libelous referred to in the Statement of Claim herein.

3. THAT I verily believe that Parker Donham spoke

those remarks contained in the last five lines of page 1, the !

first five lines of page 2, the eight lines contained in

approximately the middle of page 4, the last five lines of page S,F

the first twenty lines of page 6. |




4.

w9 w

THAT I have listened to the tape of the said

broadcast and I verily believe that the remarks of Mr. Donham

were delivered with a great deal of emotion.

5l
made which

to me such

6.

THAT I am very upset about the allegations he has

are directly attributable or inferentially attributable

as:

"When he showed up as a suspect, I think the
polices' problems were over (page 1l)...two of

those actually testified that they watched

him do the crime, and those three witnesses

now all say they were bullied or coerced by

the police into changing their story. (page

l, page 2)...it wasn't the police who bullied
three witnesses into lying on the stand - it
wasn't the police and the Attorney General and

the R.C.M.P. and the Crown Prosecutor who

covered up contrary evidence of eyewitness
evidence that someone else committed the murder.
(page 6)..he wasn't the author of his misfortune -
rascism was the author of this misfortune - '
police coverups were the author of his misfortune -
police coercing witnesses into lying on the stand

‘'was the author of his misfortune -...".

THAT I was present at the examination on discovery

of Parker Donham held on July 19th and 20th, 1984. That ¢

annexed to
of the twp
7.

this my affidavit and marked Exhibit "B" are cépies
volumes of evidence taken by the reporter.
THAT I refer to the following questions and answers:

"125 Q. You are not prepared to make an apology to,
Chief MacIntyre for what you have said on

that morning?
A. No ...

A. In..to the best of my recollection, in
January or February, of 1982, I received
a tip that the Marshall has been reopened,
that the R.C.M.P. were investigating it
and it looked very much though Marshall
were innocent.

129 Q. Did you know anything about the Marshall
case prior to that time?




130

131

132

133

134

156

157

> o0 0 O r»r O r O 9>

w B =

Yes. I recalled hearing about it and reading
about it when the crime took place. I don't
believe I was here when the trial took place,
I believe that was during the period, during
part of the time when I was back in the United
States, I am not exactly sure of the date.

I generally recall that a youngster had been
knifed to death in Wentworth Park and that an
Indian had been charged with the crime and
that the case --I recalled the case creating

a considerable sensation at the time in Sydney.

Was that about the limit of your knowledge
prior to January of 1982?

Yes.

You did not attend the trial?

No.

You had not read the evidence of the trial?
Prior to January...
Prior to January, 'Sé?
That is correct. _

You had not interviewed any of the participants?

That is correct.

You read the articles for the summary for the
transcript of the court's decision?

It is not an article or a summary, it is a
transcript of that portion of the court's
decision.

From page 34 onwards. In the Cape Breton Post
on or about the 1l4th of May, 1983 how many
times did you read it prior to the interview
with Heather Matheson?

I would be guessing at this point. .My guess
would be three times....




167 Q.

169 Q.

170 Q.

171 Q.

Alright, so you read page 34 to the end of the
decision of the Appeal Division, what else did
you do?

Well the other two things that I did in addition
to what I have alrady described is that I fre-
quently discussed the Marshall case with re-
porters who were covering it. ...I also had de-
tailed discussions with two reporters who had

more than any other covered the case in detail.
Those would be Michael Harris, reporter for the
Globe and Mail, who is also quoted in the broad-
cast that is at issue here and Michael Harris

is, I think you could describe him as a
Marshallogist. He has devotes (sic) an extra-
ordinary amount of time and energy into re-
searching the Marshall case and the other jour-
nalist is Allan Story. Mr. Story was residing

in Sydney at the time the case broke and began
writing stores, I believe for the Globe and Mail.
He researched a piece for MacLean's magazine which
was written by someone else, and I think it was
the cover story, I could be wrong about that and
subsequent to that time, he began, he moved to
Halifax and began stringing for the Toronto Star.
He has since become the Chief of the Toronto’
Star's--Bureau Chief in Atlantic Canada and _
throughout that period has continued to devote a
great deal of time and energy to researching the
Marshall case ‘and on more than one occasion I F
discussed the case in great detail with both of

’

them.

Yes, and what else did you do?
That was it.

That was it?

Yes.

That is all you did before the broadcast with
Heather Matheson in November of 19837

Well I'm going to again quivel (sic) with your
wording, that's all I did imply is that I
didn't do much, and I think I did a great deal.
I don't specifically, I don't specifically re-
call having done anything else, but I may be
overlooking something.




171 Q.

173 Q.

174 Q.

175 Q.

176 Q.

177 A.

Well let's just think about all the things you
didn't do. You didn't talk to anyone who gave
evidence, is that correct?

Prior to the broadcast, no.

What I say is correct, you talked to no-one who
gave evidence at the trial.

Yes, that is correct, nor would it be typical
for an editorial writer. In fact it would be
extremely unusual for an editorial writer
opposed to render an editorial judgment to do
so.

May I sugfest to you that it may be untypical
but grossly unfair?

Well, you can suggest it but I as an experienced
journalist who devotes a considerable amount of
time and attention to these issues completely
disagree with you. I don't think it is unfair
at all, I think knowledgeable, qualified jour-
nalists acquainted themselves very thoroughly
and did a diligent careful job of reporting the
case. I have since had occasion to read the
Affidavits that were submitted in the re-hearing
and many of the Affidavits that were submitted
in the original and subsequent polic investiga-
tions and I find that...

Excuse me, I take it that you have read none of
those prior to the interview with Heather
Matheson? :

I had not read those prior to the interview with
Heather Matheson, I had personal knowledge of
the reporters on whose judgment, on whose con-
fidence to report the facts I was relying. I
consider them both to be extremely professional
talented, diligent journalists and ind&ery re-
spect tnat position has been confirmed by the ’
court documents that I have since had the oppor-
tunity to review. They did a superb job of re-
porting the fase and the tacts .on .whicn my

opinions were based had been confirmed in every

respect .

You did not attend the hearing in Halifax of the

Appeal Division?

That is correct.




195

196

197

220

221

222

At this point in time, when you interviewed...
Heather Matheson interviewed you, had you read
the transcript of the trial of evidence?

No.

Had you Judge's decision, I am sorry, have you
read the Appeal Court's decision?

Absolutely, yes.
No, I mean the Appeal Court decision in 19717

Oh, I am sorry, no.

Would you return to those and just comment
again on the differences between fact and
opinion as you see it?

Well, I think that two places where I - I think
essentially this is a paragraph to fact, relating
fact in substantiation of - the only two places
where I really see comment are the lines 'I -
think the polices problems are over" and as I

say the factual substantiation of that is in

my what were originally previous remarks in the
conversation with Heather Matheson. And then I
think that in using colorful language, "bullied"
and '"coerced" to summarize the testimony of the
three witnesses described to our Harris, Chant
and Pratico, I - in that choice of words although
essentially the statement is factual, that is
what they said, the words are colorful words

and that amounts to - and that is one of the ways
we make comments, isn't it, in our choice of
words you know you could choose very bland words
or you could choose strong words. I chose

strong words because it was a strong situation.

Would it not be a question sir not the words
that you chose but the words that they chose?

Not at all.

Well, you are purporting the quote? :

No I am absolutely not purporting to quote them.
The word '"said" does not imply direct quote.

Are you familiar with the difference between a
quote and a direct quote.




223 Q.
A.
224 Q.
A.
225 Q.
A.

Well, tell me the difference?

Well in a direct quote you use directly the words
that a person, you know the precise words that a
person used. In print journalist or indeed in
any printed medium you do that with the use of
quotation marks or by separating off the quoted
material in a single space, separate paragraph
generally indented from the main body of the
text. In radio you do that generally either by
saying the words ''quote" or by using a - what

is known in the trade as an actuality, a tape

of the person's actual words or indeed, by
having a reader read the person's actual words
in a different voice from the person who is
delivering the commentary around those words and
those devices make the distinction quite clear.

Do you mean to say that you think it is perfectly
legitimate for you to say on the radio "those
three witnesses now all say that they were bullied
or coerced by the police'" if in fact those wit-
nesses had not used those words, considered it

to be a perfectly legitimate tool of editorial
journalism for you to say what you did when in
fact these three people did not say that the
police bullied or coerced them?

Well I don't accept that the policé did not say
that, when you originally - I was about to ask
her affirmatively in your question when you

said, when you did - when they did not use those
precise words yes I believe indirect quotes are
as long as they are faithful to the original
remarks, are a perfectly acceptable tool and in-
deed, journalism would be a hopeless task without
that tool, I mean it would be impossible to
imagine having to cover everything by means of
verbatim transcripts. It is a perfectly accept-
able tool and in this case, it is a tool that

is used accurately and fairly. That description,
"bullied" or ''coerced" fairly reflects what

took place. Let's look at what took place.

I have a 14 year old boy, do you have any
children Mr. Pugsley?

You are here to answer my questions.:

Okay. I have a 14 year old boy. If he were
taken to police headquarters after having given
a truthful statement about his witnessing a
crime. If he were taken to a police head-
quarters at 8:15 in the evening and I were not
allowed in to see him, and he were kept in that
room with two burly police officers who pounded
their fists on the table and kept him there




232

234

233

236

237

238

298

o » O 9 »

insisting him that he changed his story until
1:15 in the morning, it is hard for me to
imagine how I would respond to that. It is an
incredible situation...

Have you personally talked to any of the people -
you've never talked to John MacIntyre before you
went on the air had you? ;

Well I recall meeting Mr. MacIntyre in 1974 or
'75 and I have been anticipating that you might
ask that question, have combed my memory trying
to recall the circumstances and I just can't. ...
I had not spoken to him about the Marshall case.

So you did not know what comment or what comment
he would have to make with respect to the investi-
gation with respect to his meeting with Patricia
Harris. :

Well, I have seen his affidavit.

Have you seen that prior to this radio broadcast?

No.

Was anyone else present at the police station
when Patricia Harris' statement was taken?

Well I think that Sargent Erkhard was present
at the time.

Did you talke with Sargent Erkhard about taking
the statement from Patricia Harris prior to the
announcement ?

No, I did not.

So you did not talk to Patricia Harris, you had
not talked to John MacIntyre, you had not talked
with Sargent Erkhard?

That is right.

Well that's fine. There were witnesses in the
Cape Breton area that were close at home that

you could have seen but you did not see. I take
it that you have never seen Donald Marshall prior
to this interview?

That is correct.




368 Q.

398 Q.

419 Q.

Yes you mentioned that you spoke to Mr. Edwards,
the Crown Prosecutor, and Mr. Aronson, Mr.
Marshall's defence counsel, you mentioned that

on one occasion both of them were reluctant to
discuss things with you because of the fact

that the matter was ongoing. Did you -ever go
back and talk to them prior to the Sunday morning
show of 19837

Well I never talked to Aronson agaiﬁ prior to
that, I did have a couple of chats with Edwards,
but they were similarly unhallucinating.

And you are satisfied with the remarks, your
remarks that were put on the air were a faithful
representation of all the remarks that you made?

They were.

Well I want to be the second, you tell Mr.
Murrant first. Picking it up on page 7 about
ten lines from the bottom, '"the Judges have the
incredible, yeh, the incredible hardestness (sic)
to say the system with which we are pillars
should not be called to account for this. It

is really this young punk that caused it all.

It wasn't the police who bullied three wit-
nesses into lying on the stand, '"it wasn't the
police and the Attorney General and the R.C.M.P.
and the Crown Prosecutor who covered up contrary
evidence of eyewitness evidence that someone
else had committed the murder". Now I take it
that it was used in an ironical sense, what you
were saying was, and you correct me if I am
wrong, "it was the police who bullied three
witnesses into lying on the stand, it was the
police and the Attorney General and the R.C.M.P.
and the Crown Prosecutor who covered up contrary
evidence, of eyewitness evidence of someone else
who committed the murder'. That is really what
you meant, is that a fair statement to make?

Well I may be splitting hairs, essentially that
is a fair - my problem is with the word "ironic".
I wasn't trying to be ironic, I was trying to
describe and perhaps it is ironic, yeh, I was
trying to describe what the drift of the Supreme
Court decision, that it wasn't the system, it

was this kid, and in fact you are correct when
you say I believe it was the police who bullied
three witnesses into lving on the stand and that
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420 Q.

453 Q.

993

= 10 -

I believe it was the police and the Attorney |
General and the R.C.M.P. and the Crown Prosecutor
who covered up contrary evidence of eyewitness
evidence.

And that's what you emant by the statement I
take 1t?

Yes.

You have come to the conclusion so withstanding
the fact that you've never seen the man, you've
never seen him give evidence at trial, you've
never seen him give evidence before the Appeal
Division, you've never read his affidavits, but
you presume to have a better knowledge to make

a judgment about this man's veracity than five
Supreme Court Judges that are trained in this,
does that strike you as being a bit presumptuous
Mr. Dunham?

No it doesn't strike me as being a bit presumptuous.
I don't know_what you mean by Supreme Court
Judges being, I mean I've never heard of Judging'
School, I don't mean to be vacuous but I think
Judges, I mean we may be fortunate enough in"”
Nova Scotia to see the day that you become a -
Judge at which point, you know, you will pre-
sumably still you know, I don't think a bolt from
the blue will hit you, you'll still be a powerful
person, you'll still put your pants on one leg

at a time.

Would you agree that there would be virtually
nothing you could have said about John MacIntyre
that would have been more damaging to his position
as Police Chief of this city than what you did

say in this program?

I would say that there would nothing that can

be more damaging to John MacIntyre's position’
as Police Chief of Sydney than the manner in which
he conducted this investigation ..There is no¢
aoubt: that what 1 said was strong in view of the
outrageousness of what took place and the tre--

mendous*suffering'that*DonéldfMafshaIIIaoa;h;Sﬁ:

Eamiry'endured”as'a'téSbl@;bfﬁlt;”the'éomhénts"

are fully justified."-




""ll"r

8. THAT in_ my opinion Mr. D0phqm reached conclusions

about me that were COmpletely,qung'and have seriously defamed

me. o
9. THAf.his'investigation of the Marshall affair was
superficial as appears from the transcript of evidence referred
to above.

10. THAT it was apparent during the course of his
examination on discovery that he has a significant animosity
towards me.

11. THAT 1 do not wish him to be present while I am
examined on discovery. I would find his presence upsetting and
to some extent, intimidating.

12. THAT it would be difficult for me to concentrate on

the questions that will be asked of me if he is present in the

room in which I am being examined.

SWORN TO at Sydney, Nova Scotia,
this, .7 day of August, A.D.,
1984.

Lt 5> -

A Barrister of the Suprenle
Court of Nowva Scotia

.G (WHAce 5y
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)
)
//Lé /[ﬁ/,é( 3 /,.3 JOHN F. MacINTYRE =
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Extract of Notes from S/Sgt. Wheaton's Notebook 1982 -
Re: Donald MARSHALL Case

1. Mary EBSARY - Mechanic St. across ftrom Taxi Stand
Phone 539-4399

2. Jimmie MCNEIL - 222 Mt. Pleasant St.
Father - Spring Garden Villa

3. To Dorchester 18Feb82 - Interview MARSHALL 11:34 a.m.

4., John L. PRACTICO - Andy ARSENAULT
Phone 562-3202

5. Interviewed Mrs. M. PRACTICO mother of John L., 10:00 a.m. -
15Feb82.

6. 22Feb82

EBSARY came into office at 10:17 a.m. Jim CARROLL and
myself. Religious talk, war experiences.

11:15 a.m. left room and returned 11:31 a.m.

Read MCNEIL'S statement 12:27
1:41 p.m. finished interview - 3 hrs. 25 mins.

82Feb22

Received call from EBSARY at 4:30 p.m.

E - All our talking today was not in vain.
W - What do you mean by that?

E - Well, you know I am a British Officer and a
gentleman.

W - Yes.

E - Yéu called me a homosexual

W - Yes.

E - All our talking was not in vain.
W - Why is that?

E.- Well I did it,

W - Are you admitting stabbing SEALE?



10.

B

12.

134

14.

15

16

L7,
18.
19,
20.
21.

22.,

23.

E = Yes,

W - Would you like to speak to me?

E - No, the other fellow.

W - Okay, I'll send Jim down.

Ian MCPHERSON, Social Services

3March87 - Ten knives seized from Greg EBSARY.

Forwarded to Lab - 4Mar82, Reg. Mail #2185;
Attention: Richard MCALPHIN

Knives returned via Registered Mail, No. 242 on
7April82.

9March82 - Interview MARSHALL Dorchester -
Warned Statement taken 12:03 p.m. to 12:30 p.m.

25March82 - Fruit basket found in basement of
EBSARY home.

26March82 - Basket turned over to Guy ARSENAULT to be taken
to Lab.

A.D. GUNN - Confirms meeting with Patricia HARRIS and
mother on 28June71 at 4:30 p.m.

25March82 - Cst. Gary GREEN contacted - recalls Dave
D telling him re Donna EBSARY'S father's knife -
Reports to Billy URQUHART - cool reception.

Debbie MACDONALD - Couture Bisco - 564-8228,
Home - 539-1790, 18 Milton.

1April82, Interview with Dr. DONOVAN

31March82 - Mary corroborates coat seized Jim MCNEIL.
30March82 EBSARY remanded to Nova Scotia Hospital.
2April82 - Interview with Donna EBSARY by phone.

Brian KAZOO - 469-7500, Local 715
539-7121

Catherine - 23 Cross St., Sydney
Mary O'RILEY - SEAL'S girlfriend
PALLETS - tell going - Margaret O'RILEY'S sister.

Rudie POIRIER saw JUNIOR at steps.



24. Interviewed once EBSARYS.

25. Patricia HARRIS - 1-455-8070
3536 Connaught Avenue, Apartment #3.

26. 16April82

Interview 3:45 Chief MCINTYRE, Cpl. DAVIES, myself. Chief
produced brown accordion file folder containing approximately
four manila file folders as well as a number of envelopes.
Chief was asked four or five times for any other statements from
Patricia HARRIS. Last statement given - hand written statement
of Bill URQUHART. On HARRIS showed numerous, only one read.
Cpl. DAVIES saw it placed on floor, asked numerous times why,
PRACTICO no explanation. No comment on line up. No comment on
PRACTICO re witness.

Definitely did not interview EBSARY'S wife or son after
murder on 15th. Total correspondence 31 pieces.
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\PPENDIX II-10-5
ECTION 7

ODE 341

. CIB READERS

a.

M

Location — All operational divisions

Service - Minimum of 10 years general in-
vestigation experience in Criminal Code,
federal and provincial statutes.

Education - Force minimum

Special Requirements

1. A working knowledge of Criminal Code,
federal and applicable provincial sta-

tutes.

2. Bilingualism for "A", "C" and "J" Di-
visions.

3. Senior Investigators'
fective Writing Course.

Course and Ef-

Functions

1. Reviewing and analyzing reports to en-—
sure procedures are consistent with
Force policy.

2. Ensuring the requirements of the vari-
ous statutes are met with respect to
investigations.

3. Checking that 1investigational reports
are thorough and that they contain in-
formation needed to base a charge on
or support a decislion relevant to the
charge.

4, Preparing written replies, making spe-
cific recommendations where required
and giving direction.

5. Making recommendations on and prepar-

ing operational policy.

6. Undertaking research projects relative
to legal and investigative problems,

38,

MAN. D'ADM,
ANNEXE II-10-5
SECTION 7
CODE 341

REDACTEURS S.D.E.C.

a.

Endroit -
nelles

Toutes les divisions opération-

Service = Au moins dix ans d'expérience de
1'enquéte générale relative au Code criminel
et aux lois fédérales et provinclales.

Instruction - Le minimum exigé par la G.R.C.
Exigences spéclales

1. Avolr une connailssance pratique du Code
criminel, des lois fédérales et des lois
provinciales pertinentes.

2, ftre bilingue si on est affecté aux di
visions "A", “C" ou "J".

3. Avoir suivi le Cours supérieur destiné
aux enquiteurs et le Cours sur l'art de
la rédaction.

Fonctions

1. Réviser et analyser les rapports afin de
g'assurer que les méthodes utilisées
sont conformes 3 la politique de la Gen-
darmerie. K

satisfait aux exi-
lois en ce qul a

2, S'assurer que l'on
gences des diverses
tralt aux enquétes.

3. S'assurer que les rapports d'enquéte
sont complets et qu'lls contfennent les
renseignements nécessaires permcttant de
porter une accusation ou d'appuyer une
décision ayant rapport d l'accusation.

4, Répondre par écrit, faire des recomman—
dations précises, s'il y a lieu, et di-
riger les travaux.

5, Falre des recommandations sur les poli-
tiques opérationnelles et &laborer ces
politiques.

6. Entreprendre des projets de recherche

sur les problémes juridiques et d'en-
quéte.
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1 La. 7 02
§.C.C. No. 00580

IN THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION 617

OF THE CRIMINAL CODE 3Y THE HONOURABLE JEAN CRETIEN,
MINISTER OF JUSTICE, TO THE APPEAL DIVISION OF THE
SUPREME COURT OF NOVA SCOTIA UPON AN APPLICATION FOR
THE MERCY OF THE CROWN ON BEHALF OF DONALD MARSHALL, JR.

b

, /
g:;‘lftv’
’

AFFIDAVIT

I, Harry F. Wheaton, R.C.M. Police Sergeant//
of Halifax, in the County of Halifax and Province of Nova
Scotia, make oath and say as follows:

> That at all material times hereto, I was
posted in Sydney with the R.C.M. Police as co-ordinator of
the General Investigation Section of the Sydney Detachment
and have been a member of the R.C.M. Police for over 20
years.

2 That as a result of information submitted

on behalf of Donald Marshall, Jr. in January, 1982, I was
given the responsibility of conducting an impartial
investigation into the circumstances connected with the
conviction of Donald Marshall, Jr. for the murder of Sandford
William (Sandy) Seale.

3. That during the course of the investigation
many witnesses were interviewed, written statements taken,
and a great deal of documents concerning the 1971 conviction
were reviewed.

4. That I have read the Affidavits of Maynard V.
Chant, John L. Pratico, James William MacNeil, Patricia Harris,
Terrance P. Gushue, Donna E. Ebsary, Mary P. Ebsary, Gregory

A. Ebsary, Keith Beaver, Barbara M. Floyd, Sandra V. Cotie,

Dr. M. A. Mian, A. J. Evers and George W. MacNeil concerning
this matter and, in substance, the said Affidavits contain

a fair and accurate summary of the results of our investigation.



5

about March 4,
Gregory A.

Ebsary,

That during the investigation and on or
1982, I received from Mary P. Ebsary and

10 knives and 1 cardboard basket, and

to the best of my knowledge and belief the said knives
are those depicted in a photograph marked Exhibit 'A' and
referred to in the Affidavit of Adolphus James Evers dated

July 30,

6.

?I

dengf

Vi

That on or about February 22, 1982, having
interviewed Roy Newman Ebsary in person on that day, I
returned a phone call from the said Roy Newman Ebsary at
about 4:30 P.M., the relevant portion of our conversation
being as follows:

EBSARY:

WHEATON :

EBSARY:

WHEATON:
EBSARY:
WHEATON :

EBSARY:

WHEATON :
EBSARY:
WHEATON:
EBSARY:
WHEATON :
EBSARY:

WHEATON:

All our talking today was not
in vain.

What do you mean by that

Well you know I am a British Officer
and a gentleman

Yes
You called me a homosexual.
Yes.

All our talking was not in vain you
know.

Why is that.

Well I did it.

Are you admitting to stabbing SEALE.
Yes.

Would you like to speak to me.

No, the other fellow.

Okay, I'll send Jim down.

That as a result of the conversation referred to
in Paragraph 7, Cpl. James E. Carroll of the Sydney R.C.M.P.
Detachment attended at the home of the said Roy Newman Ebsary,
but=no written statement was taken from Ebsary.



SWORN TO at Halifax, in the
County of Halifax and
Province of Nova Scotia,
this day of September,
A.D. 1982, before me

- g ‘:.'._-/ - / ’/(
S PR *_',:__d/:u_/é

b

N Fa
A Barrister of the Supreme
Court of Nova Scotia

(N

HARRY F. WHEATON
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New River.
Oklava -

FORNAZZ0, Sicily (AP) — A

wuntainside,
Prof. Alfredo Rittmann sald

¢ eruptlons fr:T the two day.
d crater seemed o spell more

inger for towns such as this -

~oexroads village on Eina. Res.
lents - stood by for pusyble
‘acuation in face of ad.
.ncing lava, o
Ore stream that menaced the
own already had gone past, but
notber scalding river of Mack
va threatened from the<forth.
Farther down
d tenslon spread to two more
s, Clarra muu;eccnla de
.. They cou hit by

M - .

|

13 been present
“eams of lava
JPES FADE
he eruplions, alreedy In
Ir 83rd day, have becoms

re worrisome, just as vulcan-
glsts had hoped “the threat
s diminlshing, . -

1 recorded history. Mount

n has erupted about 0
es,~including 10 times be-
en 1900 and the present, The
rent eruption already has be-
me the second biggest of the
t century In amount of lava

might surpass the record of

1.81

slopes, fear )

‘ i

-

.

"~ will be required to prove

_Rally  Monday

2-/p3 *

y I ~ e

~Hey 7,
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+
¥
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- DISPUTE CONTIN

The long-'si.mmari'lg dispute over union

ar fishermen In the“€anso Strait area moved into another. :
with the announcement that the Canadian Food And Allied Wgrlt'er_s -

it represents @ majority of ‘the
meeting that the board had told| Acadla

The announcement came (rom
Homer Stevens, president of the
rival Ualted Fishermen ang Al
lied Workers, after he met with
five members of the Provinclal
Labor Relations Board here, Mr
Stevens sald after the two-hour

him the FAW will
to produce the 57
received cerlilication tn rep

this year.

resent the trawlermen earlier challenged the contract, claim-

UEs.

. Union Must Produce
|57 Membersip Crds

representation for trawl-|
stage Friday.

men.

CFAW March § that
-|Relations’ ‘Board. The UFAW

ing that the CFAW did not (re-

PARK INCIDENT. -

Clty Pofice, Iod‘b.y _D-ahé!ivo Sergeant Michael

R. MacDonald, are seeking a knife-wielding assallant
who attacked two men In Wentworth Park sarly today, |

'wo Men|

peat not) represent , majorily

|tract was upheld by the board
} - Eartier this month, the UFAW
Itor certification to challenge the
CFAW's pact with Aradia. Fri.
day's announcement that the
CFAW would be required to
{show membership ‘cards is the
'first step in that process,

conlerence Acadla will be ssked
o provide a list of the men em-
ployed when (ke contract with
jthe CFAW was’signed.

Labor Relelion Board mem:
bers and CFAW officials were

Fisheries Ltd. of Can.|.
be required | signed » voluntary agreement
membership | with the
cards it claimed It had when it |was latar ralifled by the Labor

of the men. However, the “con-

received permission to re apply | .

Mr. Stevens also told a news|.

not immediately available for
comment on the decision to re-

One of the men, Sandy Seale, of Westmount, un-
derwent cmergency surgery in City Hospital for a
wound In the abdomen  _ :

" The sécond ‘man, Donald Marshall, Jr., was re-
leasad from hospital after. treatment for a gash In the
loft arm. i :

~The men were taken 1o hospital shortly after 12:18
._m. r T . *

iquire the CFAW to prcduce Lhe
membership cards-

In Canso, an official of Acadia
said he did not think the com.
pany would object to providing
the employment lists.

unions have c'aimed to
represent & majority of the

‘United Appeal

The Cape Breton County United.' Appeal
holds a campaign organization rally Monday
evening in the Wandlyn Motel, it will be the
final gatheting until September when, the an.
‘nual comBaianiclannched Tha mantin~ Lot

trawlermen. The UFAW claims
81 men were fired by Acadia
when they refused to Join the
CFAW after the contract was
Si&ﬂt‘d

Mr. Stevens said there “can't
be any Industrial peace” In the

nso area unlil fishermen are
represented by the union of thelr
choice- He said the Labor Rela-
tions Board did not place-a time
- on when the CFAW will
have lo provide the member
ship cards. g

He also said that trawlermen
who_refused to joln the CFAW
are having a difficult time re-
celving unemployment and wel.

farn hanadite

RCM

With the advent of

mer tourist season br
it anticipated increase
vehicle tgaffic and ti
increased potentlal fo
accidents, the R.C.M.
Nova Scolia are pre
intensify their efforts
forcement of the provi
tie laws with & view t
accidents.— Effective

R.CM. Police Highw:
will officlally adopt t
“VASCAR" as a pa
total traffic enforcer
gram. .

VASCAR (Visdal
Snead Cameiotas

hwmd
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LAIMS LIFE OF ST

n | CDETECIVES SEEK ASSNUNT. -

st

Sandy Seale Dies After

| Two Emergency Operstions ..

-3
. City datectives remained on 24-hour doty today in an effort.
to apprehend a knife-wielding ass ailant who snuffed out the life of q
{|17-year-old high school student in o brief but bloody fracas near Want- :
g |Worth Park early §aiurdoy morning. ‘ oo ]
1 . The city's first teen-age slaying triggered an intensive manhunt _
i|that extended into many parts of the Island Sundoy. Seven persons
‘|were*questioned during the day but cll were releosed.
.| Sandy Seale, a son of Mr. and] ¢:e o ] |of restaurantowner Jim Setg.® < :
Mrs. Oscar Seale. Westmount, i i) Jaircnost [f):eve years Jas:ﬂ stk :
j : ; ; e <A1 City tectives John Macln-
d;;d 1; City Hospital Saturday| g . ||1.'r‘!‘1'.‘. M. J. MacDonald. M R.
aller- he underwent Fwo emer- & {MacDonald and William Urqu.
gency surgery operations. S "« (hart are working 4round the ,-
The lragedy occurred near the CEFc ; :!clock in an effort lo apprchend
. |park, now a gathering spot for | SRR T [ i the “54‘]3“_Iv_ —
hundreds of teen-agers. The vie | : Sanford William (Sandy) Seale
- |tm had lert 2 dance at a pear. || ny |Was a son of Mr. and Mrs. Os-
i by hall and went to the park; . o, jcar Seale, 985 Westmount Road
where he was joined by 17-year- ;¥ 'and was a grade ninc student
old Donald Marshall’ Jr. of 7 'al MacLennan Junior High. "
Membertou, | “ | He was a star hockey player .
__Marshall is_belicved 1o have | -3nd played-on defence with St, e ———
- 1 inety ., |told police that a "wh:le-ha:md") I'I‘hcresa s Midgel team. He re.
P L SR 15 NSO Ty man approached them  and cently made a trip to Hamilton,
1y i U RS TUTI Wiask i i0nt., as a member of Murray
the o 8 Medical Company (foreground), [4skcd it g ol ‘Maclntosh's Kinsmen Midgets.
of the Sydney District Service Battalion, the assailant plhnged & knife Besides his parents, he is sur- :
nspecting officer, is accompanied by Lt finto his abidomion. i vived by Lhree brothers, John, -
"hey are followed by Col. John Terry, C.0. :

nander. (Abbass Photo)

IONY.
Diplomas

d College

of decades ago.
¢, it scems vir-
that commercial
Increase signifi-
oars ahead, Mr.
and if Canads
tve its tradition-

over -the  vast
lands and Island
the Arctic, "we
n & marilime
hese areas.”

1DS HIGH —

rhv for Cadel Marcel Darveau,
which was accepled by Cadet
WordeN in the absence of Lhe
winner. The trophy is for the
best all-round first year cadet,

Cadet Darveau also won the
Pumev Trophy for tops in gea.
manship in first year. The tro-
phy is offered in memory of
Cadet Pumey, former . student
drowned at sea.

Cadet Pierre Michaud. who
gave the graduating valadictae,

i
Marshail wzs then attacked
and reccived an am woundl
that required 10 stitches. The|
d=sailant then disappearcd into’
the dai<ness

Seale’s stomach wound sev-
cred three main areries.
Seven men were placed in a
police. line up

SANDY SEALE

It was the first slaying in
at headquarters:city since the unsnlied

&
Sunday alternonn but Marks!!
could nol idenlify any of 1k

c

Hnu]rd and Raymond. and one
sister, Elizabeth, all at home.

The body s resting at the T,
W. Curry Downtown Chapel, 390
George Street. The funeral will
5¢ held Wednesday with ser.
vices in Trinity Unitd Church
at 2:30 pm

Interment will be in Forest
Haven Memorial Garder

—_—




€55

‘ounty United Appeal
«nization rally, the last
Albert Dillon, deputy
an. chairrpan. federal
puty chairman. lous
{Abbass Phota)

CAPE BRETPN POST, TUESDAY, JUNE 1, 197],-3

Probe Into

“Several” Released
After Questioning

No new developments were reporfed Monday as city deteclives
continued their ‘investigation into the slaying of a 17-year-old junior
high school student,

Detective Sergeant John Macintyre, who is leading the investiga-
tion, said last night that "'several persons' were questioned Monday but
were later released.

Sandy Seale, <on of Mr. and Mrs. Oscar Seale, 985 Westmount
Road, died in City Hospital Safurday Tess ThaX 24 hours offer ha suffered|
a knife wound inthe cbdomen in a brief but bloody fraces near Went-
worth Park,

Donald Marshall, Jr., 17, of Membertou
was olso attacked and received an arm wound
that required 10 stitches.

Detective Sergeant Macintyre said the
secrch for the knife-wielding assailant is being
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= Canadian Forces Base. Hali-
fax, and commander Téchn.
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Loulsbourg was presented and|last year's rate, |adr1rd lo all taxes nol paid be.

approved. Monday nlght at a| Citizens may « advantage|fore Seplember 30
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he Montreal Board of Trad
e Isle Royale Hotel. Shown
tour/chairman, Peter Ma

- FTUUU\gIVI

The president and chieT executive officer of
the Sydney Steel Corporation says the corpora-
tion is determined to maintain its reputation as
one of the best producers of rails in the world.

D. W. R. Hoysom said in Sydney Wednes.

e visiled Sydney yesterday
here are, left to right—Dr.
cCarthy, presidenl of the

* Montreal and Larry Maclsaac, CNR. (Abbass Photo)

v right—Bill Massie, Mon
Brennan, North Sydney, a

“|representatives of the Montreal Board-of-Trade.

day night That rails represent one-third of the
plant's total production.

“We sell our rails to almost every part of
the world and we consider our product to be
the best made in the world,” he told some 35

The representatives were in Sydney for a
brief visit and were guests at a reception and
dinner at the Isle Royale Hotel last night spon-
sored by the Cope Breton Development Corp-

oration. WEI'“wOﬂh

C

|

Mr. Haysom lold the visiling
busincssmen that the Svdney.
plant is usdergoind a Todern-1—

ition and dinner for 35 representatives of the Mont-

treal, Tom Kent, Deputy
nd D.W.R. Haysom, presi-
(Abbass Photo)

+|1zation program and it s our |
lask lo replace as much old, ar our_s__ ;
1

“|the exceplion of rails.

~{it the rails are still in use,” he | (0" oo ndy Seale. 17, of West-

machincry as we can.”
Modernization, he said, is nec-
essory if the plant s tn compele !
with other stecl mills not only' Are pOSled
in qualily bul in price

SEMI-FINISHED The Swvdney Recrcation and
The fulure of Lhe plant, he said . Parks Commitsion  announcéd
lies n the produclion of sem1v|\\r'cdnt‘sd8)‘ that  Wentwnrth
finished goods which can be Park in the ciy's south end
shipped to arcas where they lmiwnuld be closed nighly from 11
requiréd. Tt ipm lo T am
The Sydney plant now 1s pro-| “The park was never Intend.
ducing semi-imished goods with

|
!cd tn be an all night park.”
{Recreation Director Jim Fot
Mr. Haysom said the Sydncy|said “The park i& for the en.
plant has becn producing rl‘|‘|1n5mcnl nf our ciuzens and i
i dCl 1o ba usad nol ab -
icame [rom [ndia Mr Fos said peopor sign
There were goubls al thal UME  no are being made and will
whether a plant in Sydney eould po inaialled snon =
produce ’%u"‘t!" rails, he said He said the deciunn (o close
“The plant did product Lh€| o naek (ram 11 pm. taTam.
rails and il wouldn'l surprise me | o T i belore the knule slay-

said. iy

Mr. Haysom recalled the is-|
tory of lie plant and told thej,
visitors that the provinclal gov-
ernment assumed coglrol oan Jan
1. 1968, alter Dosco announced
it would be closed lor ecanomic

nunl.

The youth dicd ~in hospital
last Satlurday from a knile
wnund sulfered 10 fracas
| near the park

] “What we are aiming for Is
[rrgular park hours.” Mr. Fox

on Of

aper published in April oul-
ined am area of  cxpansion
iorthward, whuch ad becn coa-
videred by the department.

But, lollowing meetings wilh
srovincial officials in Halifax,
_hey were not considercd Lo be
i high priorily in the immedi-
te [iture.

Questioned __by _ representa:
ives of lhe Land-Owners Pro-
cclive Assoclation. Mr. Gordon
tated that during the present
cderal admunistraion  lhere
vould be no expansion whalever
vithout the concurrence of the
seople of the ares.

Northern expansion however
remains a possibility that could
be revived at somelime in the
uture at either level of govern

Park

Honored At
Ceremony —

The Sydney Council of the
Kn.ghts of Columhus will honor
# members of the Council at
ceremonies Friday evening in
the K.0.C. Rooms on George
Street. They are being honored
for long and meritorious scrvice.

Three members, David Mac-
Donald, John A. Chisholm and

nent, Mr. Gordon said.

?I':I]llﬂm Maclnnis, will receive

46 Will Be—

reasons. o
1t was nolhing short of hard|said. "There is plenty of lime

work. delermination and skill/lo enjoy the park ™

plant back on ils feet.” he said ]’hree.Mon'h :
Jail Term—— o

d Jrbl’s aiwu:

“Thal was three and a half

Given Youh

hall century agn [or those of us
Bruce Wayne Evans, 17, of 11

invalved in the plant ™
_ Mr. Haysom_alse had_words]
Ritchie Sireej. was sentenced
fo three months in County Jail

ol praise for R.B. Cameren, the
New (ilasgow born industralist
Wednesday for breaking and en.
téring the Ideal Sausage Co., on

wha resigned recently as chiel
cxcculive officer of lhe corpor:
Johnstone Streel.
He was genlenced by Provin-

alion.
Earlier Wednesday the Mon-
.|cial Judge Charles O'Connell,
QC. who lold kim he was not

treal_ wisilors toured the plant
and«1h& Kaiser plant al Toint

only ruining his repulalion wilh
a criminal record, but damag-

Edward.
ing his health by dabbling in

Kinsmen Club
Names Officers -

Jim Nixon was elected pres-
Evans had a previous record

jdent of the Sydnev Kimsmen
ler. v . ....land was on probation at the _ _ ..

Club replacing Joe Braunmil-




e e dii Between The Lines Ontario Wants More Rot

s and liraell freeps
o stiH battle Friday

e seuthagn Jardan Page 5 Page 14

Murder Charge Laic

verrills breadcast said. ' —

o Donald Marshall, Jr., 17, of Memberteu he salid was Inflicted by ene of the assailant
Reseryation, Friday night was charged with Seale, 2 son of Mr. and Mrs. Oscar Saal
non-capltal murder In connection with the Westmount, died In City Hespital less than

— |- knite-slaying of 17.yeareld Sandy Sesls en _hours after receiving a stab wound In H

e the fringes of Wentworth Park early last Sat- emach.
urday memning, Both Seale and Marshall attended a den

=== City defectives arrested Marshall at @ nadr the park [ust prier fg the tragedy.

2= secret hiding place where the Marshall fam. Detectives spant meost of the week chasls

L ily had been taken Thursdsy because of » down several leads, one of which Invelved h
serles of threats againet the family. men running frem the scene and departing

—_} _ Ths yeuth sppeared before Judge Jeshn F._ 2 imall car with an out.of pravince licen
MacDonald ot 10 p. m. last night and was re- plate, -
manded to the County Jail. Police would net alaborate en the bre.

The arrest climaxed a six-day Investigation in the case that came suddenly early. Frid,
that kept police werking around the clock. tvaning.
Marshall had been questioned earller In The Marshall famlly had recelved threate

af the case. MHe claimed that he was with Seale Ing phone calls and ethar annoyances duri
In the park and beth ware accosted by twe the week. Police took them to a hideout f
antallants ene of which he described s 2 thalr ewn safety en Thurniday, .

Y-FIRST YEAR, NO. 132. 30 PAGES 15 CENTS “white-halred man.” Marshall Is. scheduled te appear befe
fDNEY, NOVA SCOTIA, SATURDAY, JUNE 5, 1971, Marshall suffered & gash In the arm which Judge MacDenald again on Monday.
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ew Trial -

B . .././ — - B
s Ordered——= |
4 B She ol r e sl S = L e A R e o= t
LY A s e ®, - Sa
CALGARY (CP) = A'ﬂpe-‘i 2 g " .-‘ .l'-nc
h d man Alberta Appeal Courl or- -3 P .. N eatie. g= L
)s 0 dered a new trial Friday on re- - NITED L o M We o % g

duced charges of manslaughler g s

i
. for 11 of 13 men convicted ol B P ") R T .

ndlln!l non-capital murder last year. g . '-Zl_ &

i ————in-a—Fpagejudgment—the ——— . :

v CARL MOLLINS court acquilted Basry Pyne, 24,

WA (CP) — Audilor-  of Red Deer and upheld a life & _sf Squaeng¥ ) R

| Maxwell Henderson.  jmorisonmen( sentence against

.:Hh ﬁ:h?iiolezm?:’ ;[ Nonald Lambert Emkeit, 247 of

deal srdiministration last Calgary. -

-esenled Parliament Fri- The men, all bul one mem-
h a bulky new calalogue  bers of the Grim Reapers’ mo-
g slipshod government 1, cyele club, were sentenced o

P::d:r':;: 'm" office “lite imprisonment In the death

s over the way the gove  ©f Ronald George Harlley, 33, of
it conducts Its business, Calgay.

SITTING ON THE RUNWAY—A United Air Lines hijacked jelliner sits on the r
way at Dulles International Airport Friday night after a gunman forced the plane
governmenl depariments land while demanding a long-range jet to take him lo Israel. Members of the cr
‘enc'es for alleged mis- 0:!::15’1?" president of the:rival overpowered the man, identified as Glen _Briggs of Charleston, W. Va, and 1

otorcycle_club, wa ; ing ael AP-Wi
% e Hasch 1 ?oi‘_-_-_—iv_c;_ud-.n—a«enm_—_____t_?fi:m_j_nokmg%—m.,.. — AP-Wireph

1. 1970 on a country road vulside the
- i cily. The men were senlenced in
rticular, free handed led- September.

i L te
:;‘;L;Hmaa p::.‘t::k The judgmenl was wrillen by
43 page anpual report. _ _ - 1ely, LT —

Alberta Appeal Court, and” —_ waASHINGTON - (AP) — A ardesses unharmed. But he held . tol. Va. and Charleston, ¥
mds fsifed because the  concurted by Justices James M. ypited Al Lincs fight crew  the Night crew hostage and de-  beford sTriing Ihe final
ny Involved had loaned ~ Caims. G. H. Allen, H. G. Johu-  igiked a- plstol-packing hijacker  manded a longrange Jet to Lake  yi5 llanned Migfl to Newar
nney to its [oreign parent, m,’";:dc&‘:tm;:d ?’;“‘::Le ls out of a lrip to Isrp::: FI':;IY him to Tell Aviv.o  ° But the gunman divert
PO A night at Dulles airport, where Three Bours afler the plana |
" of the 308 separate com- '™ months ago over & fivedsy e middle-aged gunman had  fanded FBI agents Lok cugt::dy short range piane and i

Ll | e = farand Thair  ahart han 16l Lo T eea TR Ty R at Dulles at &0 pm T




i ﬂ/ ;1 itheir hest spring hinery lor the ser, Mrs. G, Sheppard, . J.
"//, v/ ocer Johnston and M. Milburn
H ! o speaker, the Hon. Al The Valediclory was n
{lan  ..ilivan, was unable fo hv DBetsy Chisholm whe .ad
attend because he had left for thal the graduates must hold
R British Columbia lo assist Pre- fast to their dreams. “Our pro-
e mier Megan al the provincial blems, that are man made, can
a _|confcrence on the constitution, bo solved by man," was the
Mr. Suollivan had senl his dep- message §he fFatve - Lame——
. sub- | a $200 Westside Legion schular- [uly minister, Dr, Fred Mac. Guests included members of
-ation, | ship; Jean Johnston got high- |Kinnon in his slead. the school board: Donald J,
vith a | est marks in science and home | Dr. MacKinnon=first read a|Maclssac, Ernest H. Bishop,
holar- | economics in the general pro- [message from the Minlster of ‘Malcolm Munroe, Mrs. Margar-
Chalet | gram, a $50 bursary from the |Mines and Welfare who expres- et Duplain, N. Malcolm Mac-
ighest | Ukrainian Catholic Women and |sed his regret at being unable | Donald, John MacMillan, War.
high- | $50 from SydneyLandscaping: |to altend in person. He l]mn!dcn Ed Kyte, and secrelary
lurray | Linda Patlerson was highest wen{ on lo inspire the students|Mr. S. J. Cameron.
chem- [ in French and English in fnot to give up their studies. He' The Chorale under the di-
ics in | college prep.,  she won a $200 |sald the world Into which they rection of Miss Rose MacKinnon =~ —
ourse, | Woolco scholarship. are graduating is changing sang “The Impossible Dream".
ip ard much more rapidly than it ever =

(Abbass Photo)

+

has in the past.

MINORITY | M

“Those who cop oul and -

arshall

lstand aside are in the minority. '

+Most “young- peopte 1 know are—

Remanded -

s presented last night at the gradu-
ft to right, Fred Gallop, winner of
year period and the Student Award
chool: Betsy Chisholm, the valedic-

Digest Award and scholarships,

e MacLean Award for Academic we are :'atchin_g l!rm end qf an | B5 T MacNeil told court that
(Abbass Photo) |era. and many of you YOURR|e,pipits will be sent to the -
people have recognized hiS | oiice 1ab this week and that it Q

t-Awards

5 Donna Slanley and David Phillip Ma
en Dono-j{Cormack

excited about the future and!
they want to play an impor-
tant parl in planning for it,"
he “said. 5

He stressed lwo main points
concerning the drastic changes
that the world is experiencing
and the most important change
relales lo values. ) )

Dr. MacKinnon sald that the
youth of todav do not seek the
material wealth and possession
which was the prime mover of
generations ago. “Making a lot
of money has been the chiel
end of Twentieth Century man,”
fie said, explaining that not

|
|

Until July 5

Donald Marshall, Jr., 17. ol
Membertou Reservation, Mon-q

day was remanded until July $ N3y

when he sppeared .in eourt on— B

z charge of non-capital murder,
He was remanded to the
County Jail without plea after
Crown Prosecutor lljonlld C.
MacNeil, Q.C., said the crown
was nol prepared to go abead
with its case.
Provincial " Judge John F.
MacDonald rejected a request
for bail for the youth who is

)
Q

®
o
3

only parents, but institutions
have emphasized lhe money
making occupalions as opposed
to those that relate to human
service.
He said that in the past the
materialistic approach of the
whrld has brought affluence,
prosperity, and technical ad-
vances equal lo or greater than
any other country in the world
. “we have gadgets unlimil-
ed for everything under
sun."”

_ END OF ERA
“But I tell you we have now
rcached the saturation. poinl:

and have told 1t to us in a doz-
en different ways,'' This, he
said, is whal the youth revolu-
ition is all aboul.

“The new era places much
less emphasis on material things

e-

| bail
the |

charged in connection with the
knife-slaying of Sandy Seale, g\
17, of Westmount May 28,

The request came from C.M,
Rosenblum. Q.C.. who along
with  Simon Khattar, Q.C.
appeared in courl yesterday on
behall of the accused.

“It's not the faull of the
accused that the hearing is not
taking place,” Mr. Rosenblum
said. “Legally he's entitled lo

\k)
o
b
\1\

Judge MacDonald rejected the
request and  suggested that
defence counsel could appeal to 3
a higher court for bail.

e said he eouldn’l grant ball
“especially while the iavesti-
gation is not vet completed.”

q
o
L

would be two weeks before the
crown was in a position lo go
ahead =

Mr. ‘Khaltar said the defence
was prepared lo agree to a
longer adjournment than eight

R/

SCHOLARSHIP AWARDS . S | days,
prizes:| Judy MacNeil, $100 Sydney and possessions. It has much e
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English.'$50 Ann Martin Auxiliary, Syd- their happiness, where they are
v, David nev City Hospital. going. and whelher or not there cc‘ e" S

‘oung: in  Sludent Couneil awards

of;is any hope for their survival

N E
T

aune and $150 wenl to Allyson Stanley, on this planet.”

orn world Dave MacPherson, Glen Me- :

¢+ in his. Dougall. Nelson Poushay, Deb. He said we are enlering 2
new age of human relationships

~he+ ‘-r bie Skinner and Joan Thorne.
logy Hel. Helen Peck, winner of w opposed to the old age of

MacPhei- Xavier Scholarship of $750 also materialism.
mics, Su-lwon a $200 scholarship donated He made a strong plea thal
'by the Chicken Chalel. each individual holds on to the
leaders’ W:ﬂndr Dbegmn L?clu(::hrsh:pii[m”.l in their own ability to
eon whoiwenl 1o, anny acCormac . ¥
3 100 berl | 5 shaoe the m_w!d_and to make a
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ire. math (£100), Linda Slevens won a 2 candle in the da-kness” be-

horthand. $50 award from the Kinettes. came. his closing theme.

snd husi. Margarel Bragg received a2, The speaker was introduced
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thelr raother Lily Ahbass.”
Lee Murchison, '§100) IODE

Are Probed
By Police

Citv. Police are invesligating
two hit-and.run accidents which
occurred in the space of one
hour Monday night.

Gordon  Alexander Sullivan,
of North Sydney, told police his
automobile was struck by =
car that falled to stop.

He told police he was travel-
ling along King's Road near the
Cove at the time of the sceident.

Mrs Ravlene C Beouseard,

in tyning,

highest In { In general and

$10 each to Ken.

School, hlﬁhn
el

yin academ
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162.

163.

164.

165.

166.

167.

168.

A.

Q.
A.

Q.

Q.
A.
Q.

A.

A.
Q.

AI

Heather Matheson 25

Who was not at that time the Chief but was the investigating
officer.

And the person responsible for the investigation.

That's correct.

Are these conclusions you have come to, and I don't want to
banter with you as far as words are concerned, you said it
raises questions about improprieties and techniques used.
Did you come to the conclusion that John MacIntyre used
improper techniques in the investigation?

I simply read the RCMP document that I had and I trusted the
RCMP.

Why?

Why did I trust the RCMP?

Yesl

It's my job to decide who to trust, 1 guess, and who not to
trust, and I think that if you can't trust the RCMP, if
they're doing an investigation that an investigation of one
police force on another police force would be fairly worth
listening to.

Certainly no question about worth listening to but did you
interview personally any of the RCMP officers prior to
November 27th, 19837

I spoke to one person, Yye€sS.

And who was that?

1 spoke to one person who I told I would not reveal his



168 .

169.

170.

171.

A.

Q.

MR.

Heather Matheson 26.

(cont'd) identity, I did not use any of his information in
my broadcast.

I guess I'm asking you to tell me who that is, and as I
understand the law, you'll have to rely on your own
solicitor, but as I understand the law you are obliged to
answer my questions and there's no privilege that you can

claim, as I understand it, to enable you to refuse to reveal

sources to me.

MURRANT: We would, of course, object.

MR.

PUGSLEY: Really.

MR.

MURRANT: Yes.

MR.

PUGSLEY: Okay, then that's something we'll have to take to

court because, as I understand the law, there's no privilege

whatsoever.

(cont'd) What is the name of the RCMP police source that you

Q.
discussed this topic with prior to November 27th, '83?
MR. MURRANT: I'm instructing her not to answer.
MR. PUGSLEY: Really, all right, are you available this week in
chambers?
MR. MURRANT: Possibly.
Q. (cont'd) Okay, Yyou spoke to an RCMP police person.
A. Yes, I did.
Q. And when did you do that?
A. I did that Wednesday before leaving for Sydney.

Q.

Wednesday in Halifax.



171.
172.

173.

174.

175.

176.

177.

178.

179.

180.

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Q.

Qc

A.

Q.

Qo

A.

Q.

A.

Heather Matheson 27,
o
i
Yes.

Aand where did you speak to that person?

1 spoke to him at the RCMP office.

X PR s b anan

Where?

I don't recall the name of the street.

ey

In Halifax?

e ¢ L
e B ke s Eg Ay T A

Yes.

>

Is it near this building?

PEEFEEN

No, it's in a house somewhere.
And for what period of time did you speak to that person?

Approximately 40 minutes.

How did you happen - did you know this person prior to that

morning?

No, I did not.

what did you do, phone the RCM Police and ask to speak to a
person who was involved in the Marshall investigation?

No, in my reading and discussions I'd been given his name and
decided that I should speak with him.

In your reading and discussions in the province of Ontario

before you came down you mean.
No, after I arrived in Halifax.
perhaps I should go back a little. Did you do anything else
in Toronto before you left and came to Halifax apart from

reading the material in your library?

I made a few phone calls to Halifax.
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OPERATIORAL PREVERTION I.1

AL

F. PUBLIC EDUCATION

F. 1. RELEASE OF INFORMATION TO MEDIA
b

F. 1. a. GEHNERAL

1. See Operational Manual I.l.J.3. and 4;
Administration Manual III.2.E.l. and 2.

2. Where there is a need for a public statement
via the media, confine comments to who,
what, where, when and why.

3. Events, which fall within the framework of
Administration Manual III.2.E.2.a.5.1l. and
2., will only be released by the CIBO or his
delegate.

4. Information, which is minor in nature, may
be released by:
1. the Unit Commander;
2. a shift supervisor; or
3. any member, so designated by the Unit

Commander; i.e., Unit CP/PCR
Co-ordinator.

H-1127
“B7-03-03
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o, ttie — ntie du chep. chap. no.
n% du chap.

PREVERTION I.1

F.

PUBLIC EDUCATION (CONT'D)

Unit CP/PCR Co~ordinators may release
information related to that particular field
of endeavour; e.g., Block Parent Program,
Neighbourhood Watch, False Alarm Program.

The CIB Supervising NCO will, upon request,
inform the news media of human deaths.

1. Before releasing information concerning
a death, it is absolutely essential
that:

1. next-of-kin have been informed; and

2. the originator does not object.

The identity of a driver is not to be
divulged when releasing information about
fatal motor vehicle accidents, but it will
be in order to identify the occupants of the
vehicle.

The Division Traffic Supervisor will only
release information related to traffic
programs.

Release only the information allowed by
Section 88(7) Motor Vehicle Act, when being
gueried about !1.V. Accidents. See div.
supp. I.1.K.1l.a.13.
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OPERATIONAL

F.

PUBLIC EDUCATION (CONT'D)

11.

12.

13.

14.

News releases are not to include
photographing of exhibits.

It is your job to provide clear and factual
information when dealing with the media,
and the use of the cliche "no comment" is
to be avoided.

Remarks, such as "off the record", do not
provide immunity when dealing with the
media; therefore, do not discuss topics
with media personnel that you don't want
aired to the general public.

When a charge is being considered, or has
been laid, against a person under the age
of 18 years, do not release the name of
that young person to the media. Otherwise
release information on young persons to the
media, as per adults; e.g., victims of
accidental deaths, when next-of-kin have
been notified.

Do MOT release any information to the media
relating to the contents of a search
warrant unless a charge has been laid. See
Sec. 443.2 CC.
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CORRESPONDENCE AND MESSAGES
CORRESPONDANCE ET MESSAGES

mianual  manuet

ADMINISTRATION
D'ADMINISTRATILON

RELEASE PROCEDURES (cont'd)

L., B 3,

2. the place, date, and time of

the {ncldent;

3. 1f it 1is the result of a motor
vehicle accident, the make,
model, and Llicense number of
vehicle, and the member's op-—
erators license number.

If additional information i3 re-
quested, ask your Regional Office,
Department of Justice, for gui-
dance.

2, Information to the News Mecdia

T A

1‘

General

The efficlency of a police force
depends largely on the confidence
and support of the public. Ac—
cordingly, 1t 1s dimportant to
malntain good relations with the
news media.

Ensure, in so far as 1is possible,
that any {nformation released to
the news media will not:

1. interfere with an
tion or arrest;

investiga-

2. result 1in embarrassment, in-

jury or injustice to an inno-
cent person or an accused per-
son;

which
course of a

3. result 1in publicity
could affect the
trial;

4. deal with the internal admini-

stration of the Force.

Do not release informatfon in re-
vard to civil penalties imposed in
relation to seizures uander  the
Customs Act. In areas where thoere
fs a high inctdent rate involving
a certain commodity, Units may re-
lease gencral  information, 1.e.
type of commodity, number of sei-
zures, country of origin.

f.. DIFFUSION (suite)

E. L. B, 1s

E. 2.
E. 2. a.

1.

2. le lien, la
l'"tncldent;

date et 1'heure de

3., dans le cas d'un acecident de
véhicule d moteur, la marque,
le modéle ot le numéro d'imma-
triculatton du véhicule et 1no
numéro du permis de conduire du

membre.

Pour tout rensefignement supplémen-
taire, demander 1l'avis du burean
régional du ministére de la Jus-—
tice.

Renseignements 3 fournir 3 la presse

Génbralités -

L'efficacité d'un corps de police
dépend en grande partie du soutien
et de la conficnce que lul mani-
feste le public., 11 importe donc
d'entretenir de bonnes relatfons
avec la presse.

Veiller, dans la mesure du
ble, A ce que les renselgnements

transmis 4 la presse:

possli-

1. ne en-
quéte ou

cours;

compromettent pas unc
une arrestation en

2., ne causent pas d'embarras, de
préjudice ou d'injustice 3 un
innocent nu A un prévenu;

3. ne provoquent pas une publictitf
de nature d 1influer sur le dé&-
roulement d'un procés;

4

11
.

tion

ornent pas 1'adminlstra-
interne de la Gendavmerie,
Ne pas diftuser de renselpnoncenta
concernant  les peines clvilo: fn-
fligées cn rapport avec des salales
en vertu de la Lol sur les douanes.
Dans les endrofts od le taux d'in-
cidonts touchant un certain prodoft

est élevd, les secvices peunveat
diffuser des renselgunements giné
raux, par ex., le type de prodnir,

le nombre de salstes et le

d'origine,

pays

2905

RN
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ADMINISTRATION
D'ADMINISTRATION

CORRESPONDENCE AND MESSAGES
CORRESPONDANCE ET MESSACES

chap. titlo —ture du chop.

chap, no.
n? du chap.

II1.2

E.

RELEASE FROCEDURES (cont'd)

details of any major {investi-
gation involving the Force and
likely to arouse the interest
of the national news media;

2. details of any incident likely
to bring favourable or unfa-
vourable publicity to a member
of the Force, or 1likely to
give rise to questions in the
House of Commons. (State 1if
there has already been publi-
city, and {f local release is
planned.)

fnclude a
member(s)

3. When appropriate,
photograph of the
with a press release.

6. Ueadquarters. Inform the Public
Relations Officer of any major po-
licy changes, and of any briefing
or meeting on any matter that is
likely to be of f{interest to the
news media, so that he may be able
to deal promptly and Intellipently
with queries.

7. Divislon. Establish a press clip-
ping policy to monitor press co-
verage within your division. For-
ward press clippings to Public Re-
lations Officer, Headqnarters,
ONLY in those matters referred to
in E.2.a.4., 1. and 2., or as spe-
cifically requested.

Release by Divislon Peadquarters. In
contract provinces, the commanding of-
ficer will establish with the attorney
peneral the policy to be followed for
the release of information on provin-
cial statute or Criminal Code matters.
When consistent wlith this policy, the
commanding officer may authorize re-
lease of information as follows:

E.

DIFFUSION (sulte)

a.

5. 1. le détall de toute enqulte im-
portante & laquelle la Gendar-
merie est m@lée et susceptible
d'intéresser la

ale;

presse natfon-

2. le détall de tout Incident sus-—
ceptible de susciter une publi-
cité favorable ou défavorable &
un  membre, ou qui pourrait
faire 1'objet de questiens i la
Chambre des communes. (Prici-
ser s'il y a déji eu de la po-
blicité i ce sujet et si
prévoit la diffusifon d'un com-
munique B 1"intention de 1a
presse localae.)

1'0n

3., s'i1l y a lieu, remettre la pho

tographle du  menbre (on  des
membres) avec le communiqu?,
6. Direction géntrale. llettre V' ffi-

cler relationntst~ 0 courant de
tout changement impertaut Je ligne
de conduite et Ao rtoute
d'information ou autre sur un suolf:t
susceptible d'intfreseer la prosse,
afin qu'il solt en mesure de répon-
dre aux questions sans délaf ot en
connalssance de cause.

rovntion

7. Division. DEécouper
et conserver les articles de jour-
naux afin de pouvoir contrdler lecs
reportages dans le territolre de 1a
divistion. Transmettre 2 1'officleor
relationniste 4 la "DG" EBDLEMEDND
les coupures concernant les
mentionnés en E.2.a.4.1. et 2 ou
celles qui seront expressifment de-
mandtes.

répul {Grement

sujora

les quartiers pénCrom:
divisionnaires. Dans les provinces
contractantes, le commandant diviston—
naire ftablira en accord avec le procu-
reur pénéral la régle 4 appliquer a4 1n
diffusion de renselignements sur les af-
faires relevant de la loil provinciale
on du Code criminel. Dans 1Ia
compatible abec cette rople, le comman=
dant divisionnaire peut autoriser la
diffusion des renseignements sulvants:

Diffusion par

msure

1685
A1-04-29



g, Nk,

au chap.

111.2

chap. title — titre du chap.

CORPRESFONDENCE AND MESSAGES

CORRESPONDANCE ET MESSAGES

manual — manuel

ADMINISTRATION
D'ADMINISTRATION

RELEASE PROCEDURES (cont'd)

Fatal Acclidenta, Sudden Deaths, or
ltissing FPersons

1. After the next-of-kin have
heen notified: the name, age,
and address of the person(s)

{nvolved, and the peneral clr-—
cumstances. (Do not express an
opinion about responsibillty.)

Prosecuticns

1. After arrest: the particulars
of the charge(s) laid.

Of fences

1. Details of the offence or
series of offences, when re-
lease will not interfere with
the investigation and
serve to arouse the vigilance
of the public or encourapge the
giving of information.

may

Joint Investipations. When an in-
vestigation {involves another
lice department or enforcement
apency:

po-

1. If 1t is not 1in conflict with
their policy: the names of
the other enforcement offlcers
involved, and the nature of
their assistance.

Assistance Cases. When an inquiry
is made on behalf of another pgo-
vernment or police department:

1. 1If that government ov pollce
department has the responsibi-
ity for releasing {informa-
tion, refer the news media to
te.

Other. In any other
commanding officer will decide.
1f there Is doubt about what or
bow mich information should be re-
leased to the news media, or {f an
offictal press release from Head-
quarters is desired, submit full
detalls te the Commissfoner, At-=
tentfon: Public Relations Officer.

siteation, the

DIFFUSION (suite)

wn

Accldents mortels, morts subltes,
personnes disparues
l. Une fois la famille prévenuc:

le nom, L'dge, 1'adresse des
personnes impliquées et les
clrconstances générales. (1=

pas émettre d'opinion au sujet
des responsabilités.)

Poursuites

1. Aprds l'arrestatlon: divulgucr
les accusatiouns portées.

Délfies
l. Les circonstances du délic ou
des délits, si 1l'enqute ne

risque pas d'@tre compromise et
s'il peut en résulter une plun
grande vigilance de la part du
public ou une {incitation i
fournir des renseipgnements.

Les enquites conjolntes. Lorsqu'un
autre service de police ou de ri-

pression est engagé dans une en-

quiéte:

l. Le nom des apgents et le pgenre
d'aide qu'ils fournissent,
pourva que ce solt en accerd
avee leurs principes en la ma-
tifre.

Aide i d'autres organismes. Lors-
qu'une ecnquite est falte pour le

compte d'un autre service de po-
lice:
l. Si cette organisme ou service

de police est responsable de 1a

diffusfon des renseignements,
demander 4 la  presse de
s'adresser 4 lul.

Autres. Dons tout autre cas, c'est
le commandant divisionnaire qui d&-
cide de la marche d suivre. S'il y
a doute sur la nature ou le nombre
des renselgnements @ diffuser, on
sl encore on préfére que la Diree-
tion ginférale fasse un communinns
officiel, faire part de toutes les
circonstances au Commissalre, an
soin de 1'agent relationniste.

1685
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ADMINISTRATLON
D'ADMINISTRATION

CORRESPOHDENCE AND MESSAGES
CORRESPONDANCE ET MESSAGES

v hag,
el ol

I, 2

E.

RELEASE PROCEDURES (cont'd)

Keep a record of information piven
to the news media, to protect
against misquotation, exaggera-
tion, or sensationalism.

Submit the following {information,
by the quickest means consistent
with the possible {mpact of the
investigation or incident, to the
Commissioner, ATTN: Public Rela-
tions Officer, phone 613-993-1085,
CPIC ON10093:

E. DIFFUSION (suilte)

contrdle des romsmelpne—
ments fournis 8 la presse comm: m> -
sure de protection contre les clta-
tions 1anexactes, l'exagération on

la recherche du sensatfonnel.

Garder un

Transmettre, aussitdt que possible,
selon la nature de 1'impacr que
1'enquéte ou 1l'incident pourraient
avolr, les reanselynements sulvants

au Commissaire, A 1l'att, de 1'of-
ficler relationniste a (613)
Y93-1085, C.I.,P.C. ON10093:

2304

fAy.on.00
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ADMINISTRAT ION
D'ADMINISTRATION

chap, ttle --ifre du chap

CORRESFONDANCE ET MESSAGES

chap, no.
at du chap.
CORRESIONDENCE AND MESSAGES 111.2

E. RFLEASE FROCEPUPES (cont'd) E. DIFFUSION (suite)

E. 2. b. 6. 1. Use the officinal rows release E: 2 h. 6. 1. Utiliser la formule offici-'le
form, form 1344 (for Commis- pour leg cormeniqufa de proneo
gioner's usc) or form 9271. (formwule 1344 d& 1l'usage du Coun-
See App. ITI-2-7, and ITI-2-8, ulssaire) ou la formule 77!
and Mat. Mgt. Man. 1-]. Consulter les Ann. III-2-/

2 III-2-8 et 1'Ann. 1l-1 du lan.
de la gest. du mat.

E. 3. PReports E. 3. Rapports

E. 3. a. If a report contailns administrative or E. 3. a. Si la communication d'un rapport coute

investigational information which nant des renseignements d'ordre ol

should not go beyond the reciplent, nistratif ou relatifs A une enquiite ne

stamp the report as follows before re- doit pas dépasser le niveau du dentinn

leasge: taire, 11 faut apposer sur le rapport,
avant de le communiquer, la mention
sulvante: ;

l. This drcument is the property of l. Le présent document est Iz jpro-
the Government of Canada. 1t is priété du gouvernement du Conodn.
loan~d to your Agency only and it Il est prété d votre organisre orn
fa not to he reclassified or fur- lement; 11 ne dofit €tre ni rrelace
thor disceminated without the con- sifi8 ni transmis d d'autrea oipn-
sont of the originater. nismes sans l'autoriaation do 10w

péditeur.

EXCEPTIONS: Do not gtarp a report EXCEPTION: Ne poa apposer cotte

that ia sant to: mention sur un rapport expfdié:

1. the Solicitor General, l. au solliciteur génfral,

2. a departrent involved in en- 2. A4 un ministére s'occupnt
forcement e.g., Hational Reve- répression, p. ex., colat dn
nue, Revenu natlonal,

3. a department responaible  for 3. 34 un ministére charg® do 19
the administration of Justice, justice, p. ex., le minlerdre
e.g., Justice Department, at- de 1a Justice ou celul du pro-
torney general's department. cureur général,

4, any other department specifi- 4., A tout autre ministére expres-
cally exempted by the Commis- sément exempté par le Commic—
sioner or the commanding offi- saire ou le commandant divi-
cer, sionnaire.

E 3. b. Privilege of Information Contained In . 3. b. Carnctére priviléglé deon remaselpne~contn

Police Filen

l. As a rule, police reports are con-—
fidential and are protected from
production by law and by the rules
vf evidence. See R.V.
(1978), 42 ccC (2b) 166, 5 WWR 315
(Alta) SC App. Div.

contenus dans les rapports de police

1. Régle générale, les rapports dno
police sont confidentiels et, =
par la loi et les réglea do In

Cherpak preuve, ne sont visfs pat oneurs
exigence de présentation. Volr

R.V. Cherpak (1978), 42 C.C.C. (7h)
166, 5 WWR 315 (Alb.) C.S5., Div,
des appels.

2202
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DYAL CANADIAN MOUNTED POLICE

GENDARMERIE ROYALE DU CANADA

YOUR NO.
VOTRE N@

QUR NO.
‘ i i = gl
"H"™ Divisdion NOTRE N

¢ Sydney, N.S.
§0-01-08§

Chief A. Christmas,
Membertou Indian Reserve,
Sydney, N.S.

Dear Chief Christmas:

T would Like at this time fo exphress my
appreciation for the excellent assistance
renderned by Cst. Dan PAUL of younr Resenve,
in connection with the necent Murden
investigation involving Frasen Joseph
MacLEAN and Percy Roland MURRIN, who

have been charged at count.

The successful conclusion of ounr
Ainvestigation was clearly as a result
o4 a team efgont by all personnel
involved. The assistance rendered by
Cst. PAUL was an integral part of that
team effont. PLease convey my Aincere
appreciation to Cst. PAUL and Zo othen
membens of your Councif who were most
cooperative during this investigation.

Youns truly,

DAB. " ScoXt, Insp.
Commanding Sydney Sub/Division




BORN:

SCHOOLING:

EMPLOYMENT :

WILLIAM ALEXANDER URQUHART

HNT

February 23, 1919

Grade 10:; West Bay School (1938)

Canadian Armed Forces (Army) (September 5,
1939). Overseas - England, France, Belgium,
Holland, Germany.

Cape Breton Highlanders: Private, Lance-
Corporal, Corporal (1939-1944). Royal
Regiment of Canada - Sergeant (June 1944-
October 25, 1945). Taught at Officers'
Training Centre in Brockville, Ontario for
eleven months (1943). Wounded twice overseas.
Honourable discharge: October 25, 1945.

Farming: 1945-1949

Canadian National Railways: Spare Board
Brakeman (1948-1949)

Sydney City Police: Hired February 14, 1949 as
a Constable. Walking and car patrol until
approximately 1960. Between 1960 and 1965 -
By-law enforcement. 1965-1983 Detective
Department (Sergeant of Detectives, 1973;
Inspector of Criminal Investigation, 1980).
Retired June 30, 1983.

COMMUNITY INVOLVEMENT :

N2061275

Atlantic Police College Board of Directors
(1972-1978).

Board of Directors of Howard House
(1978-1986).

Board of United Appeal (1979-1984).

Board of Directors Sydney Credit Union
(1977-1982). President and Chairman of the
Board (1980-1981).
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*t

0152
RE: 0152

@ CR LANG:E LVL: 2

REM: HFX

*ROYAL CANADIAN MOUNTZE

*RESTRICTED - INFORMATI
*ENFORCEMENT AGENCIES -

FPS: 422521A

PATTERSON. ROBERT BRUCE BENJAMIN

*CRIMINAL CONVICTIONS AND RELATED INFORMATION

1970-08-12
SYDNEY NS

1971-02-08
SYDNEY NS

1971-03-18
SYDNEY NS

1971-09-08
SYDNEY NS

1973-08-01
TORONTO ONT

1973-08-15
TORONTO ONT

1974-02-04
TORONTO ONT

1974-04-09
TORONTOD ONT

1975-01-21
TORONTO ONT

BE & THEFT SEC 292(1) (B) CC
(6 CHGS)

THEFT OVER $50 SEC 280(A) CC
BE & THEFT SEC 292(1) (BY CC

DAMAGE TG PROFPERTY SEC 383(1)
cc

(1) POSS OF STOLEN AUTOD
(2) THEFT UNDER $200
(3) FRAUD

(1) BE & THEFT (4 CHGS)

(2) THEFT OF AUTOD

(3) THEFT UNDER $200

(4) POSS DOF STOLEN PROPERTY
UNDER $200

(3) FAIL TO APFEAR

FAIL TO OBEY PROBATION ORDER
POSS OF A CONTROLLED DRUG FOR
THE PURPOSE OF TRAFFICKING

POSS OF CONTROLLED DRUG FOR
THE PURPOSE OF TRAFFICKING

ON SUPPORTED BY FINGERPRI
DISTRIBUTION TO AUTHORIZ

ﬂ}sr of /7 Tan

D POLICE - IDENTIFICATION SERVICES

NTS SUBMITTED BY LAW
ED AGENCIES ONLY.

2 YRS SUSP SENT ON EACH CHG
CONC

1 MO

3 MOS

4 MOS

(1-3) SUSP SENT & PROBATION
FOR 1 YR

(1) 12 MOS ON EACH CHG CONC

(2-4) 3 MDS ON EACH CHG CONSI
& CONSEC TO #1

(5) 1 MO CONSEC

1 DAY CONSEC TO SENT DATED
1973-88-15

6 MOS CONC WITH SENT DATED
1973-88-15

1 YR



- me——

1975-02-11
TORONTO ONT

1975-02-13
TORONTO ONT

1975-11-10
KINGSTON ONT

1975-12-16
KINGSTON ONT

1977-85-25

1977-10-13

19768-02-07

1978-03-82

1978-03-09
TORONTO ONT

1978-23-21
TORONTO ONT

1978-04-27
1978-B86-22
BRAMPTON ONT
1978-B6-22

1980-05-07
TORONTO ONT

1988-D6-25
TORONTO ONT

1981-05-28

_M:'

(1) THEFT OVER $200

(2) POSS OF STOLEN PROFERTY

OVER $200 (2 CHGS)
(3) THEFT UNDER $£200

THEFT UNDER $200

(1) FRAUD
(2) THEFT DOVER %200

ESCAFPE LAWFUL CUSTODY SEC 133

(1) (A) CC

MANDATORY SUPERVISION VIDLATOR

MANDATORY SUFPERVISION VIOLATOR

POSS OF STOLEN PROPERTY OVER

$200

THEFT UNDER $200

USE STOLEN CREDIT CARD
SEC 301.1(1)(C) (I) CC

MANDATORY SUPERVISION VIOLATOR

LRIVE WITH MORE THAN 80 MGS OF

ALCOHOL IN BLOOD

CONSPIRE TO COMMIT FRAUD

#END OF CONVICTIONS

(1-3) 2 YRS LESS 1| DAY ON
CHG CONC

2 YRS CONC WITH SENT NOW
SERVING

(1) &6 MOS CONSEC TO SENT
SERVING

(2} & MCS CONSEC TO SENT
SERVING BUT CONC

3 MOS

RELEASED ON MANDATORY

SUPERVISIDN

RECOMMITTED

RELEASED ON MANDATORY
SUPERVISION

RECOMMITTED

3 MOS

2 MOS CONSEC TO SENT NOW
SERVING

RELEASED ON MANDATORY
SUPERVISION

2 YRS

RECOMMITTED

$158 I-D 1@ DAYS

18 NOS

RELEASED ON MANDATORY
SUPERVISION
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POLICE COURT
CITY OF SYDNEY

19, ?.!.,,_

12
0l MZ R
et LA eiin

/ 2/ o
Residence £3 4 J’&/d(_au-t_ Zq 2- ¢ s
Place of Birth %f /h'-//{ ’ Q_ Celer Z)

Occupation..—. /... 5

salenee

Married or Single._.%¢ (... Time when committed ,?0

(

tate of education / /¢ ;
sﬂdigic::d R ‘-Q- PR . Cw s;}'ﬁ W
o 1 gor-

No. of Prior Convictions.

Use of Liquor.....

Convicted of offence charged and
adjudged to pay a fine of...... $

and costs. $
to be paid forthwith. B

8 (o17 ISR UOPPS PP . AP -ty

In default of payment : days in the

Common Jail at Sydney.

Warrant Tssued

Defendant
Stipendiary M -;pstn'l.e in and for
the City of Sydney
RECEIVED PAYMENT v 19 s

] City Collector
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artoTek

LY L

i ¥

= G oawan NAMES, ALIARED, MICKNAMED, MAIDEN MAME, ETC,

SAENOENT ADDREND

13 Olebe Ave, S

[ Wawt anD ADORENS OF NER

Geraldine Patterson(Mother) “ame Adress

ney Cape Breton N.S, T

F RN

-

& T TCONTRIBUTOR'S =0, RN Y

e 4225214

MAw - | "
ROP:II‘:S Pattersionlq_u;t-u_ _,I |

~ i

THIS SPACE POR IDEMTIPICATION BRANCH UIE OmL Y

' THUMS INDEX MI0DLE | A1ng | wpTLe
e RT a . .| -
ke |9 83y |

-XTO =23

e L

THAME AMD ADDAREEE OF CONTRIBUTS®

Sydnay City Police Dept.

“¢anadian

TR e 15 B A ey

SRA lrllgglln

ci.cat&lﬁ;;‘li EuFLOTER

A _
OAP1€| T ABE

1% Vay 1954

|"antdgdnisn Kov

a 8Scotia

IF FOLEIGN DORM, ARAIVAL DATE

Ilg‘? 5.

["*'Yie

|"Bignt

|Urey

|"8lona

[Fa>

sPECULIARLTIES, MARRS, BCARS, TATYOOS, DEF

oMMTIES, ETE,

1Y %ig"

B TE

055 |Deuntboy | FitHoy Police Court

1Y Cag 70 |12 Kig 90 | LAty Court House

Bydney SyMBY°Civy Police

serrancEis) AnD onrosiTiON i)
Five(5) seperate charges of break & enter
Recived two(2) Years Probation

Jucge John F, MacDonald

i
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POLICE COURT
CITY OF SYDNEY

Q‘ L AT 7/
M de 7/ 07 hrees Bidziz . ov

...Z.?..éd . /ﬁg’uu‘ﬁrﬂ/ wtladdr: Defendant

CHARGE:
v Ly 1L UTE T ,L-( :
Residenice. /"’ ? }-.L" & "'(Iﬁ.“ﬂ f-,(- <

7

meofninu_(,,.‘_?ﬂ.. b!—...' /’/// //,Cl- 4 / e t’_J

Occupation. . 4_ ] 4 ,\/u.. et

Married or Single.... 2552 "'fj‘ét/ Time whea committed

State of educauon ylgl 9{1 e B / =
Religion /TC‘ )J S/g-e
No. of Prior Oonnc*.'f:ﬂt ({ I-Lj /
Use of Liquor. ('; ade - N "L,"' L
o heate oy & B L c® @«& 'Ll } ' L
and costs....... > ) Lv-' .*!r.f_; '
to be paid forthwith, M"'
Total s ) ] s
N:

In default of payment days in the
Common Jail at Sydney. D 'I P

Warrant Issued ()"L' Dl :“

Defendant. HZ”}:’

Stipendiary Magistrate in and for
the City of Sydney.

RECEIVED PAYMENT 19

City Collector
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1T TCenTAISUTOR'D HO. NCCAETS

| L. X | s u/
| _"Pal.l. -nSJa no=nl onuv ¥

) 3 “.5-“'

FoawaA mawgl, ALIA

RIYE wavl)

SALMOENT A0ORES

LN, MICRMAMES, WMAIDEM MAWE, ETC,

J

)30 George St.,oydney, N.S.

ﬂlu' ANMD ADORELES OF MERT OF KiM

Leralaine ratterson,moth

er,ssme l%'s: |
MOOLE

:"M At
"'P"‘ -

(IF ANY PINGERPRINT IS NOT RECORDED, GIVE REASON FOR OKISSION

PATE @F PIRTH

= |F AMPUTATED, GIVE DATE)

.H‘Il nuu -IBBI‘.I oOF COMTRIBJTOR

S;d.n'a: Police Dept.

jM—L
T 1Y SMATIAL ©N Ilil .M‘U’l DO“ ‘“’ L]
c;a:‘a.h [Faoee [ R

TERm APPARENT

weieny
L

PI..lCI. 0? BIATH

PATE ARRENTRD

Scar on/htt hand

GF FOREIGM BOAM, AMRIYAL DATE
:Aunou
wElanTY m.m.n nu Inam COMPLERIO™
11 a14ight Biue
SPECULIARITIZS, m‘ enu. YAT100s, DEFOmMTils, ETE,

Fed "‘i'{"ﬂ i

m’lnt'“ AND DIBPOMTION

|mul. REMAMDED

ve Fab,8th

lDunL ]E]cu"onvl ‘P

alice

l . nugya

oLED l!
nay

Sac, BbO A Cnv. - theft. over ‘50.“)

nﬂl wacc !OI lblull!ltaﬂon BRaANMCH UL onu






[« P

POLICE COURT
CITY OF SYDNEY

: 222070k tF 19 UL
’l g‘r;/ﬁ“_‘dﬁf’g‘-j/"r“" / Defendant

'i ) CHARGE:
| Aee L2030 Jee 292-1-8 cc

Ruidcnce,ﬁf.gf:..,(%ﬁ%i.mfé(#

Place of Birth..Ctnds, Sy A
! Omupatiou,._-(.{!,‘.-.(:k‘. Z“ St P
' Married or Single_,.c.:ﬁ_xf}’t....é:.‘__'__._ Time when committed /‘)71{:‘4(: / f/r‘
Srate ol eaueations. i
Religion Y\yc :
No. of Prior Conviction. - .. s LlandS 0.( az b
Use of ILiquor ......

Convicted of offence charged and
adjudged to pay a fine ol

and costs..... , 3
b to be paid forthwith. _ ) b L
{. Total g L LV
1
: S
i In default of payment davs in the
i Common Jail at Sydney. _ ?
H R [ /rr
i Warrant Issued Jdres) /-E i rasb
' A .
1) 1

i Defendant. e

Stipendiary Mogistrate iu and for

the City of Sydney.

RECEIVED PAYMENT.. 19

B

"""City Collector
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PATTIHSON  <OBZMT BUWUCE BENJAMIN > |/ .
Ay LY RN MAMES DV
uﬂﬁa"“i:ﬁ.f TTTAIET, NICANAGRLE, MAIDEN NAME, €TC, J;,’ i / V Y/
TALSIDENT ADORENS \"-‘;‘ ,/ ___' / n Vv '
138 Ceorge St.,Sydney, N.S. Jé‘/,
WAGE AND ADDAEAE OF MERT oFr mim A
Mrs.Ceraldine Patterson, motherjsame add.
ot INDEX mnont LITTLE
e Y
Rt 2Ot
N
. --‘1’

.......

v

. s
ECORDED, GIVE REASON FOR OMISSION - IF AMPUTATED, GIVE DATE)

a§%

..‘ i -- -‘\‘;l,: m;

Foud Fingers TatuT.-ptl-u 114 t(jf
DATE # AME AND ADOREIR OF COMTRIBUTEBR

Pew Flm o
s or dR¥iciaL numu I LS

-

18-3-71 Sydney Police Depte

TUAL OF PERSOH igﬂllﬁfllﬂflo IPVLL MAME AND AppRESS!

x X }'ﬁ ﬁ..,(m ¢ ¢ Loz St
"“C thﬂ‘an Trrl. oRmIBIN u-nemp -o;:. ul l’bnu:ur ) T Y

DATE OF aIRTH PLACE OF .m- \F FOREIGN BORM, ARRIVYAL DATE W
I tioonish, N.S. Caniok

“5’{%“"“132 I-uu.a 11 EYED Green Immblo Icou-unu-

SpECULIARITIES, MARNS, SCARD, TATTOOW, pELFORMTIES, ETE,

Two scars on left hand - long hair
10 AR T ATE RUMAN cuRt
'm ; t, 1971 l Harch 18 ID-nL ‘E}cwtour ‘Policg Court

.S'rénﬂuuc |uu=|rlcnl'l !0 ]ﬂ. 43 dney'__ﬂ,s ‘cu;a;;en;'lo [ 3 S

Torrant mCEis] AND DISPO osiTionisl

Ce = B.& E. and theft - "

Sec, 292 N
&% ! C.N.R. Box Car =

.’ IJ1‘ l .
1o 1 ThPee Mnths County Jafl L

' ,.l'-‘-

I RS ; )
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POLICE COURT
CITY OF SYDNEY

“..fﬁ.tdfg}f{’..(m@!‘f% gimf;;) - w..Defendant

CHARGE:
Ar_c.,??..?%.? '/724/;5«3 ........... ,4,’:’&_,,

Occupation......:tc..ﬁmf.. ’ ...................... ; L€ ﬁ,{o. 00
I{arried or Siﬂg(a....(.‘,"‘?"““"'_. Ik Time when committed

State of educaAtion......ZoXK e mmmsmserssminns /’*21:)6x Y/ 7/
cx  fa?
Rehmon........]..ﬁ

No. of Prior Convictions Wﬁ%‘} 3-%

Use of Liquor

Convicted of offence charged and
adjudged to pay a fine of
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!
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This subsection is not a curative provision and does not relieve against the
mandatory provisions of ss. 487 and 468 which require a record to be made
of the evidence at trial: R. v. TROTCHIE (1982), 66 C.C.C. (2d) 396, [1982]
3 W.W.R. 751 (Sask. C.A.).

Subsec. (3). Where there is no disEule between the parties as to the accuracy

PART XVIII -SECTIONS 609-610

of the transcript of his charge the death of the trial Judge preventing his
certification will not affect the hearing of the appeal: R. v. JOHNSTON
(1975), 28 C.C.C. (2d) 222,35 C.R.N.S. 164 (N.B.S.C. App. Div.).

POWERS OF COURT OF APPEAL—Parties entitled to adduce evidence and be

heard—Other powers—Execution of process—Power to order suspension—
Revocation of suspension order.

610. (1) For the purposes of an appeal under this Part the court of
appeal may, where it considers it in the interests of justice,

(a) order the production of any writing, exhibit, or other thing con-
nected with the proceedings;

(b) order any witness who would have been a compellable witness at
the trial, whether or not he was called at the trial,

(i) to attend and be examined before the court of appeal, or
(ii) to be examined in the manner provided by rules of court
before a judge of the court of appeal, or before any officer of
the court of appeal or justice of the peace or other person
appointed by the court of appeal for the purpose;
(¢) admit, as evidence, an examination that is taken under subpara-
graph (b)(ii);
(d) receive the evidence, if tendered, of any witness, including the
appellant, who is a competent but not compellable witness;
(e) order thal any question arising on the appeal that
(i) involves prolonged examination of writings or accounts, or
scientific or local investigation, and
(ii) cannot in the opinion of the court of appeal conveniently be
inquired into before the court of appeal,
be referred for inquiry and report, in the manner provided by
rules of court, to a special commissioner appointed by the court
of appeal;

(f) act upon the report of a commissioner who is appointed under
paragraph (e) in so far as the court of appeal thinks fit to do so,
and

(g) amend the indictment, unless it is of the opinion that the accused
has been misled or prejudiced in his defence or appeal. 1985,
c. 19,8, 142(1).

(2) In proceedings under this section the parties or their counsel are
entitled to examine or cross-examine witnesses and, in an inquiry under
paragraph (l)(e), are entitled 1o be present during the inquiry and to
adduce evidence and to be heard.

(3) A court of appeal may exercise in relation to proceedings in the
court any powers nol mentioned in subsection (1) that may be exercised
by the court on appeals in civil matters, and may issue any process that is
necessary to enforce the orders or sentences of the court but no costs
shall be allowed to the appellant or respondent on the hearing and deter-
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mination of an appeal or on any proceedings preliminary or incidental
thereto,

(4) Any process that is issued by the court of appeal under this section
may he executed anywhere in Canada. 1953-54, ¢. 51, 5. 589.

(5) Where an appeal or an application for leave to appeal has been
filed in the court of appeal, that court may, where it considers it to be in
the interests of justice, order that any obligation to pay a fine or any order
of forfeiture or disposition of forfeited property be suspended until the
appeal has been determined.

(6) The court of appeal may revoke any order it makes under subsec-
tion (5) where it considers such revocation to be in the interests of justice.
1985, c. 19,s. 142(2).

Subsec. (1)(a). Where the trial Judge incorrectly refused to admit a docu-
ment into evidence, it was accepted upon appeal by the appellate Court and
considered in allowing the appeal and entering a verdict of acquittal: R. v.
PARTRIDGE (1973), 15 C.C.C. (2d) 434, 5 Nfild. & P.E.1.R.420 (P.E.1.S.C.).

Subsec. (1)(h). Approval was given to an appellate Court receiving viva voce
evidence of analysts whose certificates had been admitted as evidence at
trial: KISSICK et al. v. THE KING (1952), 102 C.C.C.129, 14 C.R.1 (S.C.C))
(4:1).

Where the appellant’s co-accused deposed by affidavit to an improper
communication between a Crown witness and the jury foreman the appel-
late Court conducted a viva voce examination of six persons: R. v. MAYHEW
(1975), 29 C.R.N.S. 242 (Ont.C.A.).

Subsec. (1)(d). Where the trial Judge refused to allow a deceased preliminary
inquiry witness' evidence to be read in because the Crown had overlooked
first proving that the accused had been present there, an appellate Court
allowed this technical defect to be cured before it: R. v. HULUSZKIW
(1962), 133 C.C.C.244, 37 C.R.386 (Ont.C.A.).

If the fresh evidence is considered to be of sufficient strength that it
might reasonably affect the verdict of the jury it should not be excluded on
the grounds of an earlier failure to exercise reasonable diligence to present
it at trial: McMARTIN v. THE QUEEN, [1965] 1 C.C.C.142, 43 C.R. 403
(§.C.C.)(9:0).

Fresh affidavit evidence was received where the appellant satished the
appellate Court that the failure to call the deponent at trial was not due to a
lack of diligence: R. v. MILLER, [1966] 1 C.C.C.60 (N.B.S.C.App.Div.).

In HORSBURGH v. THE QUEEN, [1968] 2 C.C.C.288, 2 C.R.N .S, 228
(S.C.C.), it was held (4:3) that the fact that two witnesses had testified and
been cross-examined at trial is not a valid ground for refusal by the Appeal
Court to admit their affidavits retracting and contradicting their own evi-
dence.

Before receiving the proposed new evidence, the appellate Court must
first be satisfied that it is of sufficient cogency to warrant the granting of a
new trial: R v YOUNG and three others, [1970] 5 C.C.C.142, 11 C.R.N.S. 104
(N.S.S.C. App.Div.).

The power of an a llate Court to admit new evidence is broad and
where this evidence, L%ul\ relevant to the issue of guilt, was known to the
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appeal is referred under this section, the court of appeal may, if it consid-
ers that the appeal is frivolous or vexatious and can be determined with-

out being adjourned for a full hearing, dismiss the appeal summarily,
without calling on any person to attend the hearing or to appear for the
respondent on the hearing. 1968-69, c. 38,s. 59.

Powers of the Court of Appeal

POWERS—Order to be made—Substituting verdict—Appeal from acquittal—
New trial under Part XVYI—Where appeal against verdict of insanity allowed—

Appeal court may set aside verdict of insanity and direct acquittal—Additional
powers.

613. (1) On the hearing of an appeal against a conviction or against a

verdict that the appellant is unfit, on account of insanity, to stand his trial,
or against a special verdict of not guilty on account of insanity, the court
of appeal

(a) may allow the appeal where it is of the opinion that

(i) the verdict should be set aside on the ground that it is unrea-
sonable or cannot be supported by the evidence,

(ii) the judgment of the trial court should be set aside on the
ground of a wrong decision on a question of law, or

(iii) on any ground there was a miscarriage of justice;
(b) may dismiss the appeal where

(i) the court is of the opinion that the appellant, although he was
not properly convicted on a count or part of the indictment,
was properly convicted on another count or part of the indict-
ment,

(ii) the appeal is not decided in favour of the appellant on any
ground mentioned in paragraph (a),

(iii) notwithstanding that the court is of the opinion that on any
ground mentioned in subparagraph (a)(ii) the appeal might be
decided in favour of the appellant, it is of the opinion that no
substantial wrong or miscarriage of justice has occurred, or

(iv) notwithstanding any procedural irregularity at trial, the trial
court had jurisdiction over the class of offence of which the
appellant was convicted and the court of appeal is of the opin-
ion that the appellant suffered no prejudice thereby; 1985,
c. 19,8 143(1).

(¢) may refuse to allow the appeal where it is of the opinion that the
trial court arrived at the wrong conclusion as to the effect of a
apecial verdict, and may order the conclusion to be recorded that
appears to the court to he required by the verdict, and may pass a
sentence that ia warranted in law in substitution for the sentence
passed by the trial court;

(d) may set aside a conviction and find the appellant not guilty on
account of insanity and order the appellant to be kept in safe cus-
tody to await the pleasure of the litutenant governor where it is of
the opinion that, although the "ﬁpﬁﬁam committed the aet or

made the omission charged against him, he was insane at the time
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the act was committed or the omission was made, so that he was

not criminally responsible for his conduct; or

(e) may set aside the conviction and find the appellant unfit, on
account of insanity, to stand his trial and order the appellant to be
kept in safe custody to await the pleasure of the lieutenant gover-
nor.

(2) Where a court of appenl allows an appeal under paragraph (1)(a),
it shall quash the conviction and

(a) direct a judgment or verdict of acquittal to be entered, or
{b) order a new trial.

(3) Where a court of appeal dismisses an appeal under subparagraph
(1)(b)(i), it may substitute the verdict that in its opinion should have been
found and

(a) affirm the sentence passed by the trial court; or

(b) impose a sentence that is warranted in law or remit the matter to
the trial court and direct the trial court to impose a sentence that

is warranted in law. 1985, ¢. 19,s. 143(2).
(4) Where an appeal is from an acquittal the court of appeal may
(a) diamiss the appeal; or
(b) allow the appeal, set aside the verdict and

(i) order a new trial, or

(ii)) except where the verdict is that of a court composed of a judge
and jury, enter a verdict of guilty with respect to the offence of
which, in its opinion, the accused should have been found
guilty but for the error in law, and pass a sentence that is war-
ranted in law, or remit the matter to the trial court and direct
the trial court to impose a sentence that is warranted in law.

1985, c. 19,8, 143(3).

(5) Where an appeal is taken in respect of proceedings under Part XVI
and the court of appenl orders a new trial under this Part, the following
provisions apply, namely,

(a) if the accused, in his notice of appeal or notice of application for
leave to appeal, requested that the new trial, if ordered, should be
held before a court composed of a judge and jury, the new trial
shall be held accordingly;

(b) if the accured, in his notice of appeal or notice of application for
leave to appeal, did not request that the new trial, if ordered,
ghould be held before a court composed of a judge and jury, the
new trial shall, without further election by the accused, be held
before a judge or provincial court judge, as the case may be, act-
ing under Part XVI, other than a judge or provincial court judge
who tried the accused in the first instance, unless the court of
appenl directs that the new trial be held before the judge or pro-
vincial court judge who tried the accused in the first instance;

{c) if the court of appeal orders that the new trial shall be held before
a court composed of a judge and jury, the new trial shall be com-
menced by an indictment in writing setting forth the offence in
respect of which the new trial was ordered; and
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In R. v. TRECROCE (1980), 55 C.C.C. (2d) 202 (Ont. C.A.) the accused
who was present during his appeal pursuant to this section sought to dis-
charge his counsel. The Court being possessed of certain psychiatric evi-
dence raised the question of the accused’s competency to discharge his
counscl and appoint other counsel. The Court thereupon directed that the
accused be examined by psychiatrists who then gave evidence as to the
accused's fitness to instruct counsel, The Court held that the accused was
competent to instruct counsel based on the evidence that he understood the
nature of the proceedings and the function of the persons involved and
knew the issues and the possible outcomes notwithstanding he might misin-
terpret some of the evidence and might not only disagree with his counsei
but might not act with good judgment.
Subsec. (4). The term “appellant” is to be construed as equivalent to the
accused even though he 1s the respondent on the appeal: R v KRAWETZ
(1974), 20 C.C.C. (2d) 173, [1975] 2 W.W.R.676 (Man. C.AL).

RESTITUTION OF PROPERTY —Annulling or varying order.

616. (1) Where an order for compensation or for the restitution of
property is made by the trial court under section 653, 651 or 655, the
operation of the order is suspended

(a) until the expiration of the period prescribed by rules of court for
the giving of notice of appeal or of notice of application for leave
to appeal, unless the accused waives an appeal, and

(b) until the appeal or application for leave to appeal has been deter-
mined, where an appeal is taken or application for leave to appeal
is made.

(2) The court of appeal may by order annul or vary an order made by
the trial court with respect to compensation or the restitution of property
within the limits prescribed by the provision under which the order was
made by the trial court, whether or not the conviction is quashed. 1953-

54,¢.51,8. 595.

Powers of Minister of Justice

POWERS OF MINISTER OF JUSTICE.

617. The Minister of Justice may, upon an application for the mercy of
the Crown by or on behalf of a person who has been convicted in proceed-
ings by indictment or who has been sentenced to preventive detention
under Part XXI,

(a) direct, by order in writing, a new trial or, in the case of a person
under sentence of preventive detention, a new hearing, before
any court that he thinks proper, if after inquiry he is satisfied that
in the circumstances a new trial or hearing, as the case may be,
should be directed;

(b) refer the matter at any time to the court of appeal for hearing and

determination by that court as if it were an appeal by the con-

victed person or the person under sentence of preventive deten-
tion, as the case may be; or
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(¢) vefer to the conrt of appeal at any time, for its opinion, any ques-
tion upon which he desices the assistance of that court, und the
courl shall furnish its opinion accordingly. 1968-69, c. 38, 5. 62.

The rules as o the admissibility of fresh evidence on appeal should be
borne i mind on a reference under para. (b). The appellate Court will
determine coch such sitnation on its merits and where the circumstances are
unusual the appellate Court should not refuse to hear fresh evidence where
thic titcresis ol justice require that it be heard: REFERENCE Re REGINA v.
GORECKI(No. 2) (1976), 32 C.C.C. (2d) 135, 14 O.R. (2d) 218 (C.A.).

It would scem that in light of the Canadian Charter of Rights and Free-
doms the refusal of the Minister to exercise his power under this section is
reviewable by the courts: WILSON v. MINISTER OF JUSTICE (1985), 20
C.C.C. (3d) 206, 46 C.R. (3d) 91 (Fed. C.A.), leave to appeal to S.C.C.
refused 62 N.R, 394n.

Appeals to the Supreme Court of Canada

APPEAL FROM CONVICTION—Appesl where acquittal set aside.

618. (1) A person who is convicted of an indictable offence and whose
conviction is affirmed by the court of appeal may appeal to the Supreme
Courl of Canada

(a) on any question of law on which a judge of the court of appeal dis-
senls, or
(b) on any question of law, if leave to appeal is granted by the
Supreme Court of Canada within twenty-one days afier the judg-
ment appealed from is pronounced or within such extended time
as the Supreme Court of Canada or a judge thereof may, for spe-
cial reasons, allow.
(2) A person
(a) who is acquitted of an indictable offence other than by reason of
the special verdict of not guilty on account of insanity and whose
acquitial is set aside by the court of appeal, or
(b) who is tried jointly with a person referred to in paragraph (a) and
is convicted and whose conviction is sustained by the court of
appeal,
may appeal to the Supreme Court of Canada on a question of law. 1953-
54, ¢. 51, 8. 5973 1956, c. 18, s. 19; 1960-61, c. 43, s. 27; 1968-69,
¢.38,8.63; 1974.75-706, ¢. 105, . 18.

Subsec. (1)(a). A dissent in a provincial appellate Court on the sufficiency of
evidence for conviction is a question of }act and not law: PEARSON v. THE
QUEEN (1959), 123 C.C.C. 271, 30 C.R. 14 (§.C.C.) (5:0).

Where one appellate court Judge finds a passage in a charge material and
fatally misleading and another Judge holds that it was irrelevant, they are in
disagreement on a point of law: R. v. BROWN (1962), 132 C.C.C. 59, 37
C.R. 101 (S.C.C.) (3:2).

To proceed under this Varagraph there must be a strict question of law,
not one of mixed fact and law, which is invélved in the ratio decidendi and
upon which there was a disagreement in the provincial appellate Court:

DEMENOFFv. THE QUEEN, [1964] 2 C.C.C.305, 41 C.R.407 (S5.C.C.) (5:0).




668 MARTIN’S CRIMINAL CODE, 1986-87

Section 674—Continued
without the approval of the National Parole Board and no day parole may
be granted under the Parole Act.

675 10 681. [Repealed, see note preceding s. 669 above.]
Disabilities

PUBLIC OFFICE VACATED ON CONVICTION—When disability ceases—
Disability to contract—Application for restoration of privileges—Order of
restoration—Removal of disability.

682. (1) Where a person is convicted of an indictable offence for
which he is sentenced to imprisonment for a term exceeding five years
and holds, at the time he is convicted, an office under the Crown or other
public employment, the office or employment forthwith becomes vacant.
1974-75-76, c. 105, 8. 22.

(2) A person to whom subsection (1) applies is, until he undergoes the
punishment imposed upon him or the punishment substituted therefor by
competent authority or receives a free pardon from Her Majesty, incapa-
ble of holding any office under the Crown or other public employment, or
of being elected or sitting or voting as a member of the Parliament of Can-
ada or of a legislature or of exercising any right of suffrage.

(3) No person who is convicted of an offence under section 110,113
or 376 has, after that conviction, capacity to conlract with Her Majesty
or to receive any benefit under a contract between Her Majesty and any
other person or to hold office under Her Majesty.

(3.1) A person to whom subsection (3) applies may, at any time before
a pardon is granted to him under section 4 of the Criminal Records Act,
apply to the Governor in Council for the restoration of one or more of the
capacities lost by him by virtue of that subsection.

(3.2) Where an application is made under subsection (3.1), the Gover-
nor in Council may order that the capacities lost by the applicant by vir-
tue of subsection (3) be restored to him in whole or in part and subject to
such conditions as he considers desiruble in the public interest. 1974-75-
76,c.93,s. 83,

(4) Where a conviction is set aside by competent authority any disabil-
ity imposed by this section is removed. 1953-54, ¢. 51, 8. 654,

Pardon

TO WHOM PARDON MAY BE GRANTED—Free or conditional pardon—Effect
of free pardon—Punishment for subsequent offence not affected.

683. (1) Her Majesty may extend the royal mercy to a person who is
sentenced to imprisonment under the authority of an Act of the Parlia-
ment of Canada, even if the person is imprisoned for failure to pay money
to another person.

(2) The Governor in Council may grant a free pardon or a conditional
pardon to any person who has been convicted of an offence.

(3) Where the Governor in Council grants a free pardon to a person,
that person shall be deemed thereafter never to have committed the
offence in respect of which the pardon is granted.

PART X
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May 10, 1983.
The Honourable Mark R. McGulgan, /1(0
Minister of Justice, 4( ‘ #
Ottawa, Ontarlo. i

Dear Mr. Minlister:

Re: In the Matter of 8 Reference Pursusat to Section 617 of the
Criminal Code by the Horourable Jean Chretlien, Minister of
Justice, fo the Appesl Division of the Supreme Court of
Mova Scotla upon an Applicetion for the Mercy of the Crown
on Bshalf of Donald Marshall, Jr.

| have the honour fo report that this Court has completed the hearing
and determination of the conviction of Donald Marshall, Jr., for the murder
of Sandford Willlsm (Sandy) Seale as directed In the abovenoted Reference
1o thls Court by the Honourable Jeon Chretien, Minister of Justice, dated
June 16, 1982. We have recelved certaln new evidence as suggested by the
Minister and have considered 1he entire record of the trial of Donald
Mershall, Jr., In Movember, 1971, end the new evidence received by us,
treating the metter, as required by s.617(b) of the Criminal Code, as If It
wvere an appeal by the comvicted person from thet frial.

| transmit to yow bereviih @ copy of the Court's ressoas for Judgeent
and of Its formal order [ssued 194:7.

~ The Court concluded that the verdict finding Donald Mershall, Jr.,
gul ity of murdering Sandford ¥illlem (Sandy) Seale |s not now supported by
the evidence and |s wnressonsble and must be quashed. W¥e held that ordinar-
11y In such cases a new trial would be ordered but that here no purpose
would be served In so doing since the evidence now a =iisble covid not sup-
port a conviction. We also expressed an opinion on the meny factors which
led to this mlscarriage of Justice within the Judiclal system.

The Court ordered that the appes! be allowed, the conviction quashed
and a verdict of scquittal be entered.

On behalf of the Court, | respectful ly submit this report respecting
the Referencs,

Yours igl hfully,

" ’(/(iiﬁ'oé:mn

= " Chief Justics of Nova Scotla

IM/RC
cc: Mr. John M. Bentley, Q.C., Dept. of Justice, Hellfax



Duff Evers /544 #/027

Mr. Evers, an R.C.M.P. hair and fibres analyst, has given
expert testimony in six provinces, the Yukon, and Labrador.
Evers had examined Seale’s brown wool, and Marshall’s yellow
synthetic, jackets back in 1971, and still had uncontaminated
slides containing samples of the material in his possession.

I should note as well that he had examined Marshall’s
jacket, and found a jagged series of cuts and tears. The reader
will recall Marshall’s statement that Ebsary’s knife got caught
up in his jacket. Evers’ observation is consistent with this.

Evers examined the ten knives secured recently from the
Ebsarys, as well as fibres in the envelope that knives had been
transported to him in, and fibres in the basket which had
contained the knives at the Ebsarys’ residence.

Approximately 46 fibres other than cotton were removed from
the knives. Twenty-six of these were consistent with the
material in Seale’s and Marshall’s coats.

Knife number 8 had been picked out by Mrs. Ebsary as the one
normally carried by her husband during May, 1971. Evers found on

that knife:

"one brown wool fibre consistent with the outer shell
of Seale’s coat;

eight synthetic fibres all consistent with the inner
lining of Seale’s coat;

and three synthetic fibres consistent with the
material in Marshall’s jacket."

The fibres in the inner lining of Seale’s coat are "junk
fibres" of a variety of types. Polyester, viscose, modacrylic,
wool, and acetate, were all present in both the questioned and

known samples.

By "consistent", Evers means that the fibres have the same
pigmentation, diameter, and consist of the same specific kind of

material.

Evers told me:

"[I feel this is] fairly strong...evidence...it
would be a very remarkable coincidence to find all
these fibres from the three sources."

The fibres removed from some of the other knives were also
consistent with the inner lining of Seale’s jacket. There was
undoubtedly some cross-contamination.when’the knives were
transported to the lab in a single envelope.



CONVERSATION WITH GORDON GALE,
NOVA SCOTIA ATTORNEY GENERAL’S DEPARTMENT
(PROBABLY ON OR ABOUT APRIL 23, 1982)

A.G. has taken case from Sydney police and given it to
R.C.M.P.

Sydney police playing games.

Mrs. E. and daughter say they saw this stuff and recall it
with great clarity.

E. not yet sentenced - still under observation by
psychiatrists.

- is he fit to stand trial???
Harris - new statement from her.
- she describes E. to a t
- old man with flowing white hair and cape.
Aronson referred by A.G. to Legal Aid.
compensation not decided
- but may be given because of Sydney police
perjury - it may not be...
toss up between new appeal or pardon

(I made an editorial note here saying "have distinct
impression that he feels E., not Marshall did the stabbing")

I asked him to write me to advise if they feel a remedy is
warranted, and if so, which they would recommend.

He said he hoped to have a letter for me the week after
next.

Hirshorn.



CONVERSATION WITH GALE MADE 20/82

letter on the way
not making a decision
considerations:

- pardon perhaps not expedient
- [because there would be] no public airing of matter

E. found unfit and in all probability won’t recover

will lay charge against Ebsary.
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September 19, 1985

Mr. Roger Tassé

Deputy Minister of Justice
NDepartment of Justice

3rd Floor

Justice Building

239 Wellington Street
Ottawa, K1A OHS8

Dear Mr. Tassé:

At their meeting of November 22-23, 1984, the Federal-
Provincial Ministers Responsible for Criminal Justice agreed
to establish a Task Force to examine the question of
compensation for persons who are wrongfully convicted and
imprisoned. At a subsequent Federal-Provincial Deputy
Ministers meeting concerning this matter, the Task Force was
directed to exzmine foreign legislation and its frequency of
use in compensating wrongfully convicted persons, to examine
existing Canadian compensatory regimes to determine their
applicability in the area of compensation for wrongfully
convicted persons and finally to explore possible
legislative options directed towards the creation of a

system to compensate persons who are wrong fully convicted
and imprisoned.

I have the pleasure of attaching the Report of that Task
Force.

In preparing the Report, we met on several occasions to
discuss the material available and to exchange views,
knowledge and experience on this matter. As you know,
Canada lacks a proper legislative mechanism for compensating
the innocent person who is unjustly convicted and
imprisoned. We hope that our Report will bring Canada
closer to a resolution of this problem.

In submitting the Report, I wish to express my siucere
appreciation to the members of the Task Force who, ‘under
severe time constraints, have worked hard and with
dedication on this project. I would also like to thank the
jurisdictions they represented for allowing and supporting
their participation.

Yours sincerely,

P i

Paul Saint-Denis

Coordinator
Federal-Provincial Task Force

on Compensation of Wrongfully
Convicted and Imprisoned Persons
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INTRODUCTION

Despite the procedural safeguards found in our criminal
justice system, and through no fault of their own, persons
are sometimes convicted and imprisoned for a crime they did
not commit. While such occurrences are rare, they do in
fact happen. Innocent persons who have thus been convicted
and imprisoned should have available an avenue of redress
which, to the extent possible, compensates them for the
damages they have suffered.

Although legislation recognizing the right to compensation
for someone who is unjustly convicted is widespread in
Europe and in other parts of the world, Canada, like most
Commonwealth countries, does not possess a statutory scheme
providing for the compensation of persons who have been
wrongfully convicted and imprisoned. In Canada, the only
method whereby an individual who has been wrongfully
convicted and imprisoned can be compensated is through ex
gratia payments by the Crown.

As a result of three unusual cases, the Marshall, Fox and
Truscott cases, public attention has recently been focussed
on this lacuna in Canadian law. This issue was discussed at
the Federal-Provincial Conference of Ministers Responsible
for Criminal Justice and Juvenile Justice, held in St.
John's, Newfoundland, in November 1984. The Minister of
Justice and Attorney General of Canada made the following
statement at the Conference:

"Ministers recognize the injustice committed to those
who are wrongfully convicted and imprisoned. I believe
the federal government has a responsibility in this
area, a view welcomed by my provincial colleagues.
Ministers agreed to set up a Federal-Provincial Task
Force of officials to review the matter and develop
options for ministerial consideration.”

At a Federal-Provincial Deputy Ministers meeting concerning
persons who have been wrongfully convicted and imprisoned,
held in January 1985, the terms of reference for the Task
Force were finalized and approved. These were:

1. To examine U.S. and European legislation aimed at
compensating wrongfully convicted persons.

2. To examine the frequency of use of such
legislation and to determine its effectiveness and
shortcomings in providing a proper compensatory
scheme.



3. To examine existing Canadian compensatory schemes
(such as the Criminal Injuries Compensation Board)
to determine if such models could be applied in
the area of compensation for wrongfully convicted
persons.

4. To explore appropriate legislative options and the
components thereof, cost implications, federal and
provincial responsibilities, participation and
cooperation, and other related issues which may be
considered important to the development of a
system to compensate the wrongfully convicted
person. '

It should be noted that Canada is a party to the United
Nations International Covenant on Civil and Political
Rights. Article 14(6) of the Covenant establishes the
following right:

When a person has by a final decision been convicted of
a criminal offence and when subsequently his conviction
has been reversed or he has been pardoned on the ground
that a new or newly discovered fact shows conclusively
that there has been a miscarriage of justice, the
person who has suffered punishment as a result of such
conviction shall be compensated according to law,
unless it is proved that the non-disclosure of the
unknown fact in time is wholly or partly attributable
to him. ’

The expression "...shall be compensated according to law.so"
would appear to lead to the conclusion that entitlement to
compensation should be based on a statute. This view is
re-enforced by the general thrust of article 2 of the
Covenant which states that:

»...each State Party to the present Covenant: undertakes
to take the necessary steps...to adopt such legisglative
or other measures as may be necessary to give effect to
the rights recognized in the present Covenant.”

canada acceded to the International Covenant on Héy 19,
1976. The International Covenant came into force on August
19, 1976.

At the direction of the Ministers and the Deputy Ministers,
tae Task Force has focussed its attention on the particular
problem of persons who have been wrongfully convicted and
imprisoned. The broader guestion of compensating wrongfully
convicted persons who, as the International Covenant states;,
have "suffered punishment” (other than imprisonment) was not
examined. It should be noted, therefore, that a




compensation scheme which limits claims to those who have

been wrongfully imprisoned may not meet entirely Canada's
obligations under the International Covenant.

The Federal-Provincial Task Force consisted of officials
from the federal Department of Justice and the provinces of
British Columbia, Alberta, Manitoba, Ontario, Quebec, Nova
Scotia and Newfoundland.

The Task Force would like to acknowledge the important work
that had already been accomplished in this area by Québec.
The documents they provided us with were extremely useful in
generating ideas for discussions on this subject.

The following is the Report of the Federal-Provincial Task
Force.



CHAPTER I

BACKGROUND

1. Risk of Wrongful Conviction

The number of cases in which persons are convicted for

of fences they did not commit cannot be estimated with any
degree of reliability. However, as indicated in the
introduction of this report, three cases have recently

focussed public attention on the issue of persons who were
wrongfully convicted and imprisoned.

The first case is that of Donald Marshall Jr. who, in 1971,
was convicted by a jury of non-capital murder and sentenced
to life imprisonment. " In late 1981, the Royal Canadian
Mounted Police was asked to look into the matter, when naw
concerns over the conviction were raised by Marshall's
counsel. The R.C.M.P. produced substantial evidence casting
doubt upon Marshall's guilt and as a result, the Minister of
Justice exercised his special prerogative under section 617
of the Criminal Code and referred the case back to the

Nova Scotia Court of Appeal for a special hearing. Fresh
evidence was called and Marshall was acquitted. The court
found, however, that Donald Marshall's "untruthfulness
through this whole affair contributed in large measure to
his own conviction". Marshall launched a suit against the
police responsible for the original investigation and whose
conduct of the matter was alleged to have left much to be
Jdesired. The suit was not ultimately pursued. Marshall
addressed instead, a general claim for compensation to the
federal and provincial governments. The provincial
government, which had prosecuted Marshall, appointed a judge
from Prince Edward Island to inquire into and report to the
Governor in Council respecting ex gratia payments of
compensation, including legal costs. The claim was resolved
when the Attorney General and Marshall agreed on a fiqure
and Marshall was paid a sum of two hundred and seventy
thousand dollars to which the provincial and federal
governments contributed equally. :

The second case is that of Kenneth Norman Warwick (Warwick
had his name legally changed to Fox). Mr. Fox wau
convicted in Vancouver, in 1976 of rape, causing bodily harm
with intent to wound, maim or disfigure and buggery. He was
sentenced to ten years imprisonment and his parole on a
previous rape conviction was revoked. His appeal to the



British Columbia Court of Appeal and to the Supreme Court of

canada were unsuccessful. Subsequently, newly disclosed
evidence suggested that he had been mistakenly identified as
the assailant and that another man had committed the
offences. He was granted a free pardon October 11, 1984, by
the Governor in Council pursuant to section 683(2) of the

e

Criminal Code. The Attorney General of British Columbia e A%;“JP

announced the appointment of a Commissioner of Inquiry to
look into the matter of compensation for Mr. Fox.

The third case is that of Wilfred Truscott. In February,
1984, in Leduc, Alberta, Mr. Truscott was convicted of
assault, and mischief by causing damage to private property.
Ais girlfriend testified that he had entered her dwelling
house, punched her, and smashed some furniture. Truscott's
alibi, that he was in Winnipeg, was neither given in advance
to the police or Crown nor substantiated at the trial by any
witnesses. Truscott was sentenced to 18 months
incarceration. Subsequently, at the request of the Crown,
the Winnipeq City Police interviewed certain witnesses
referred to the Crown by Truscott's Counsel. When his alibi
appeared to be supported, the R.C.M.P. called in the
complainant, questioned her and suggested that she take a
poligraph test, whereupon she confessed to the fabrication

of her complaint. Truscott's conviction has since been 2 “;bg'?

quashed and the province is considering the matter of his
compensation.

The fallibility of the judicial process has been amply
demonstrated particularly in respect of convictions based on
mistaken identifications. On February 8, 1984, Senator
Metzenbaum of Ohio, read into the Congressional Record
references to forty-eight American cases in which the
accused was convicted of murder and later found innocent.
In Britain, the cases of Adolf Beck, twice convicted of
fraud on the basis of erroneous identification and, Oscar
Slater who spent twenty years in a Scottish jail for a
murder he did not commit, are text book examples of such
errors. In 1966, Queen Elizabeth awarded a posthumous free
pardon to Timothy Evans, hanged in 1950 for a killing to
which the notorious mass-murderer Christie ultimately
confessed.

It is difficult to ascertain the number of persons who may
have been wrongfully convicted and cases of wrongful
conviction may never come to light. 1In 1932, Professor
Edwin Bouchard, in his pioneering book Convicting the
Innocent, presented an account of sixty-five cases ot
wrongful convictions. In each instance the innocence of the
person convicted was later conclusively established, but
often only after that person had spent considerable time in

prison. In about half the cases, mistaken jdentification




was the cause of the conviction. WUnjust convictions were
also attributahle to perjured testimony, some of which was
presented with the knowledne of the prosecutor, mistaken
inferences from cirvrcumstuntial evidence, over-zealous
prosecutions, orior convictions and unsavory records,
unreliability of expert oninion and frame-ups.

2. -FExistina Legal Remedies for Wronaful Convictions

i) Apoeals

A right of aopeal anainst conviction for an indictable
offence is provided by section 603 of the Criminal Code by
right on any ground of aoneal that involves a question of
lav alone or, with leave of the court of appeal or a judqe
thereof, on any ground of appeal that involves a question of
fact or of mixed law and fact. Section 613 of the Criminal
Code provides that on hearing an appeal anainst a
Zonviction, the court of appeal may allow the aoneal where
the evidence cannot suopport the verdict, where there was a
wronq Adecision on a question of law or where there was a
miscarriaqe of justice. Convictions affirmed by a court of
apoeal may be appealed to the Supreme Court of Canada under
Section 618 of the Code on any question of law on which a
judge of the court of appeal dissented or on any auestion of
law for which leave to appeal is qranted by the Supreme
Court.

ii) Prerogative of Mercy

o~

nder (Section 617 6f the Code, the Minister of Justice may
exercise the prerogative of mercy and direct a new trial
before any court in any case of a person convicted of an
indictable offence or sentenced to preventive Aetention as a
danqerous offender, if, after inquiry, he is satisfied that
such is warranted in the circumstances. The Minister may
alternatively refer any cuestion to the court of appeal for
its oninion on the matter or ref~r the case for a bearinq as
if it wvere an appeal by the convicted person. The rehearina

by the MNov otia Court of Appeal of the evidence in the
onald Marsha case is an example of the use of this

The prerogative of mercy is also expressed in statutory fornm
in section 683 of the Code which provides for the qrant of
remission of sentence, free pardons and conditional

pardons. WWhere a free pardon is granted, the nerson is
Aeemed never to have committed the offence in respect of
which the pardon is qiven.

iii) Criminal Records Act

A form of nardon may also be aranted under suhsection 4(5)
~f the Criminal Records Act. This is the normal route useAd

T - T -t i-nnm ~F marcane wha havye aserved their




sentences and have redeemed themselves over time following
conviction. This pardon seals the record but does not
eliminate the fact of the conviction. Applications for
pardon under this provision and under section 683 of the
Code are administered by the Clemency and Criminal Records
Section of the National Parole Board.

iv) Civil Remedies

Tort law, of course, may provide a remedy for someone who
was wrongfully convicted and/or imprisoned by way of an
action in malicious prosecution and/or false imprisonment.

While successful actions based on false or wrongful
imprisonment are not uncommon, actions in malicious

prosecutions seldom succeed because:

a. it has been and continues to be the policy of the
courts that it is essential to the criminal
justice system, and in the public interest, that
prosecutors, especially the Crown, should not be
impeded by the fear of external influences, such
as the possibility of a civil action, vhen
properly invoking judicial process; and

b. the onus on the plaintiff in such an action
creates a very heavy burden on him (he must

establish that the proceedings complained of were
instituted without reasonable and probable cause

and for an improper purpose).

Indeed, success in such civil actions against Attorneys
General and their agents is unheard of because the courts
recognize the principle of general immunity of Crown
officials (most recently affirmed in the Ontario case of

Nelles).



CHAPTER 11

INTERNATIONAL COMPENSATORY SCHEMES

Recognition that there is a need for legislation to deal
specifically with the claims of persons who has been
unjustly convicted is not a recent development. The need to
provide such legislation has been recognized from the time
of Voltaire. Enactment of legislation did not generally
occur, however, until the late nineteenth century, a delay
which was attributable to a dispute among legal philosophers
who could not agree as to whether compensation was a duty of
the sovereign or only a moral obligation. Legislation L
recognizing the government's obligation to compensate those

who have been unjustly convicted is now wjdespread in Europe
d in cther parts of the w d.

The Scandinavian Countries

The Scandinavian countries, Sweden, Norway and Denmark,
first enacted, in 1886, 1887 and 1888 respectively,
extensive and elaborate laws on the subject of compensation
for errors of criminal justice. 1In considerable detail they
worked out the conditions under which the right to
compensation would be exercised, its various limitations and
the procedure for giving it effect as a remedy to the
injured individual. :

In Norway, sections 469-471 of the Criminal Procedures Act
provides for compensation from the state in cases of errors
of criminal justice (similar provisions are found in

Sweden's 1974 Act on Compensation in Case of Deprivation of
Liberty - section 2 and Denmark's Administration of Justice
Act - section 1918 {d).

Section 469 of the Hg;ggqiaqﬁlggiglggign provides for
compensation in three situations. The first provides for
compensation where the accused has suffered a "material
loss" through the prosecution per se, that is, if the
accused was wrongfully charged with a crime. The second
covers compensation for damages suffered by the accused
through being subjected to detention during the police
investigation of the case. The third situation concerns
compensation for financial losses sustained by a convicted
person because he has suffered a punishment which is later
found to have been wrongfully imposed. In this case, to be
able to lay a claim for compensation, the wrongfully
convicted person must be acquitted of the crime for which
the penalty was imposed.
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The Criminal Procedure Act imposes two conditions which must
be met before the person who was wrongfully convicted can
claim compensation. Section 470 bars an award of
compensation if in some way - for example, by a false
confession or as a result of perjury - the accused himself
has brought about the conviction. The second condition
precedent to compensation is that the individual must file a
timely claim. Section 471 provides that, in cases of a
wrongfully convicted person, the claim must be filed within
one month of the acquittal. If the accused overlooked this
time limitation he loses the right to compensation.

Compensation may be awarded only for financial loss: damages
of a non-financial nature are not compensative. The
provisions for the assessment of compensation vary according
to the reasons for the claim. When compensation is awarded
in the case of the wrongfully convicted, the award may be
made only in respect of the pecuniary loss suffered from the
time the sentence is served. In spite of the wording of the
legislation which indicates that awards are to be made for
damages that "have been suffered", it would appear that
compensation is also given for losses which the person is
likely to suffer by reason of his conviction.

Under Swedish legislatien, compensation may be paid for
expenses, loss of earnings from employment, interference
with business or the suffering caused. Compensation
payments will cover losses caused by loss of liberty which

can be verified by the person concerned. Relative ma
sums are ggidnﬁnn_nompanﬂaiiou for suffering.

Amount of Compensation

The payments awarded to the wrongfully convicted under
section 469 of Norway's Criminal Procedure Act would appear
to be very infrequent. From 1953 to 1958, the only period
for wvhich figures are available, compensation was paid out
to a wrongfully convicted person on only two occasions: one
award of approximately $11,000 and another of about. $35,000.

A comparison with Denmark which has a population roughly
equivalent to that of Norway's, reveals that, for the same
five-year period, about $12,000 was disbursed by way of
compensation for wrongful prosecution for detention, as well
as for wrongful conviction.



Holland

Compensation can be granted to persons detained in custody
who are ultimately acquitted, and for persons whoge sentence
is annulled after it has been fully or partly served.

Compensation is available for both pecuniary and
non-pecuniary loss and there is no limit to the améunt of
compensation that can be awarded. An application for
compensation must be made within three months of the close
of the case. The applicant has a right to be heard and to
have legal representation. So far as possible, the court
dealing with the claim for compensation will have the same
composition as the trial court. There is a full right of
appeal against all decisions on compensation.

Compensation is awarded where the court is of the opinion
+hat, taking all the circumstances into account, it is fair
and reasonable to make an award. The applicant is not
required to prove his innocence, but he will not
automatically get compensation in every case covered by the
criteria set out above.

A claim for compensation may be made by the dependants of
the person innocently detained as an alternative to a claim
by the person directly concerned. If the claimant dies
after having submitted an application or lodged an appeal,
compensation is paid to his heirs.

France

In 1895, France passed a law creating a procedure for the
review of judgments and providing for compensation for
victims of wrongful convictions. Now included in sections
622 to 626 of the French Criminal Procedure Code, this
procedure for review and consequent claim to compensation is
limited to the field of criminal law.

The application for review is further limited to four
specific instances:

- evidence establishing the continuing existence of the
alleged victim after a conviction for homicide:

- contradictory judgments, where two decisions are
irreconcilable because each has convicted a different
person for the same crime;



- perjury against the accused:

- and finally, a new circumstance of factual or legal
significance cisclosed after the conviction, and which
makes probable the innocence of the accused.

In the first three instances, the persons empowered to
initiate proceedings of review are the Minister of Justice
or the accused, or if the latter is incompetent or deceased,
his duly appointed representative or estate. JOnly the
Minister of Justice may apply for review on the basis of a
new fact)

An application for review does not necessarily result in
compensation. There must exist a conviction and it must be
set aside as a result of the review. Only the victim, his
spouse or his ascendents or descendents are entitled to
compensation and it must be applied for rather than being
granted of the court's own motion. And lastly, compensation
is not granted where the victim himself was the cause of the
mistake.

1f compensation is granted it is not limited to financial
loss but covers all non-pecuniary loss suffered by the
victim. There is no limit on the amount of compensation
which can be awarded. The award is payable by the State
which may thereafter claim over against the person in fact
responsible for the mistake. If the applicant so requests,
the court decision setting aside his conviction is posted in
the city when the conviction occurred, in the place where
the offence was committed and in the town where the
applicant lived.

The American Experience

In contrast to Europe, legislatures in the United States
have shown a general apathy to the predicament of those who
have been unjustly convicted. Only a few jurisdictions,
including the federal government, have enacted legislation
providing some measure of redress.

The earliest instance of an attempt to enact such
legislation in the United States occurred in 1912 when a
bill was introduced in the Senate for the relief of persons
unjustly convicted of crimes against the State. California
was the first State to enact legislation when a bill similar
to the one introduced in the Senate became law in 1913.



The existing compensation legislation in the U.S. can be
separated into two distinct categories. One consists of
those which provide that the claim of one who alleges to be
unjustly convicted is to be heard in an administrative
agency. The other consists of statutes that create a cause
of acticen in the courts for one who claims to have been
unjustly convicted. Within these categories there are
considerable differences.

The California, Tennessee, and Wisconsin statutes place the
claims in an administrative agency. With respect to one who
may file a claim, California and Wisconsin provide that the
claimant may be any person who, having been imprisoned,
claims to be innocent. Additionally, California provides
that the claimant may be one who is granted a pardon on the
ground of innocence. In both states, there is no
requirement that the original conviction must have been
reversed or set aside. Tennessee, on the other hand,
provides that a claim may be filed only by one who is
granted a pardon on the ground of innocence. 1In California
and Wisconsin the burden of proof is placed upon the
claimant to establish innocence. Only in Wisconsin is the
standard of persuasion set forth, "clear and convincing
evidence." So far as the amount of compensation that can be
awarded, California places a maximum of $10,000. Wisconsin
imposes a limit of $25,000, but not over $5,000 per year of
imprisonment. Hcwever, in Wisconsin the administrative
board may recommend a larger amount to the legislature.
Tennessee does not restrict the amount recoverable. Unlike
the other states, California limits the damages to pecuniary
harm. In all three states, the State is the party which is
liable for any damages recoverable.

The legislation of the federal government, District of
Columbia, Illinois, New York, and Texas statutes create a
cause of action. 1Illinois, New York and Texas require as a
prerequisite to a suit that a person seeking relief has been
granted a pardon. The federal government and District of
Columbia statutes, on the other hand, require some form of
official acknowledgement - not limited to a pardon - that an
error has occurred as a prerequisite to a suit. Three
methods of meeting this requirement are specified. They are
proof that: (1) the criminal conviction has been reversed or
set aside on the ground that the person convicted was not
guilty of the offence; (2) the person seeking relief was
found not guilty of the offence at a new trial or rehearing:
(3) a pardon has been granted on the ground of innocence.
The federal government and District of Columbia statutes
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further require proof that the person seeking relief did not
commit any of the acts charged. The District of Columbia
requires that this proof be made by "clear and convincing
evidence."” The federal statute restricts the proof that mey
be admitted; proof of the required facts can only be made by
a certificate of the trial court or pardon. The federal
statute places a maximum of $5,000 on the level of
compensation. Illinois imposes a 1imit based on the amount
of years in prison, the maximum being $35,000 for
imprisonment over 14 years; it will award up to $15,000 for
up to five years in prison and $30,000 for five to fourteen
years. Texas provides for a maximum of $25,020 for
"physical and mental pain and suffering" and $25,000 for any
medical expenses incurred. The District of Columbia and New
York do not restrict the amount recoverable. In each
instance, the sovereign government is the party who is
liable for any damage recoverable.

In New York, the Law Revision Commission, in 2 recesnt report
to the Governor of the State of New York on the issue of
redress for persons unjustly convicted and imprisoned;
expressed the view that the most appropriate way to provide
a meaningful form of relief to one who was unjustly
convicted is to create legislatiyvely a new claim, and to
have it asserted against the State. The Commission
indicated that in view of the inherent nature of the
Governor's power to pardon and the stringent requirement
limiting the granting of a pardon on the ground of
innocence, the existing mechanism for redress could not be
considered a realistic remedy.

Amount of Compensation

In the U.S., there have been few claims made under the
compensatory statutes. The information available on this
question indicates that in California, there have been
thirty claims in the past ten years. five of which were
sustained; in the District of Columbia, there have been two
claims filed in the past three years, one of which was
successful and settled for a small dollar amount; and in
Wisconsin, there have been eighteen claims filed in the past
twenty years, three of which were sustained. New York
recently awarded one million dollars to a person who had
served more than 20 years in prison after being wrongfully
convicted in 1938 of murdering a New York City policeman.
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The rules governing compensation of parsons wrongfully
convicted and punished or wrongfully detained are found in
the Criminal Compensation Act. Further, if a person's
conviction was caused by a public official's intentional
misconduct or negligence, the victim has a right to claim
for damages in accordance with the State Redress Act.

After the normal appeal procedure has been exhausted, a
conviction may be reviewed if the documentary evidence or
the testimony upon which the conviction was based is found
to be false or if new evidence comes to light which would
have resulted in the accused's acquittal or in a lighter
sentence imposed on the accused by the court. An
application for review may be requested by a public
prosecutor, the convicted person or his legal
representative, or his spouse or family if the convicted
individual has died.

If a conviction review results in an acquittal, the victim,
or his successor if he has died, may make a claim for
compensation against the government. The amount to be
awarded, however, is determined by the court. Compensation
for time spent in prison is calculated at the rate of not
less than $3 a day and not more than $7 a day. In
determining the amount to be awarded, the court must take
into consideration the type of physical restraint i.e.
simple detention or forced labour, the duration of the
imprisonment, damages to the property of the victim, loss of
benefits which were to be obtained by him, mental suffering
and physical injuries suffered while in prison and the
possible fact of intentional misconduct or negligence by the
police, prosecutor or judicial authorities.

With respect to the compensation in the case of an accused
who has been executed, the court may award up to
aporoximately $16,000.

A person receiving a compensatory award based on the
Criminal Compensation Act is not precluded from claiming
damages in accordance to the State Redress Act if the
conviction resulted from intentional misconduct or
negligence of a public official.

CONCLUSION

Proof of innocence is a necessary element in many of the
compensatory schemes examined in this section. The burden
of proving innocence in the compensation proceeding is
olaced upon the claimant. The presumption of innocence
afforded to the accused in a criminal proceeding is not



applicable in the subsequent statutory compensation
proceeding. The time elapsed between the original trial and
the time when the wrongfully convicted person is released
may impede his attempt to prove his innocence. It could be
argued that errors in past proceedings and evidentiary
difficulties should not fall upon the shoulders of the
claimant in his action for compensation, especially in view
of the greater fact-finding resources of the government and
the difficulty a claimant faces in proving a negative: that
he did not commit a certain act. If proof of innocence is
to constitute a key element in establishing a claim for
compensation, the standard of proof to be met could be a
less demanding standard of proof than the criminal law
standard of proof beyond a reasonable doubt.

In a number of jurisdictions compensation is limited solely
to pecuniary losses. In many cases it is precisely the
mental anguish and loss of reputation which have most
affected the wrongfully convicted person and it would appear
reasonable to make amends for these injuries by way of
financial recompense. The ability to award for
non-financial damages could prove especially desirable where
the person has suffered no financial loss whatever through
the imprisonment. In such cases it is only through the
award of compensation for non-financial damacges that a
wrongfully convicted person can receive the necessary
redress resulting from a wrongful conviction.

Several jurisdictions have imposed a statutory ceiling on
the amount of damages recoverable. Some of these limits are
extremely low and, measured against any standard of decency,
would fail to provide for any kind of adequate

compensation. It has been argued that the wrongful
conviction and imprisonment of an innocent person is such a
serious invasion of civil liberties that the state should
fully compensate such persons and consequently that no 1imit
on compensation should exist. Opposing this view is the
argument that failing to impose some limit on compensation
would result in too great a drain on the public purse. It
should be noted, however, that in the jurisdictions where
there is no limit on compensation, this absence of a limit
does not appear to have caused serious problems. This may
be explained by the fact that generally there are very few
claims for compensation, and where claims have been made,
awards have been very conservative. The effect of limiting
compensation would be that some people would be fully
compensated and others would not. The more the claimant was
damaged the less adequately, in proportionate terms, would
he be compensated.



Lastly, certain jurisdictions impose unrealistically short
time limits for filing compensation claims against the
state. It is recognized that a time limitation should exist
for filing a claim after which a claimant would be barred
from filing. The time limitation, however, should be such
as to appropriately balance the state's interest in avoiding
stale claims and the wrongfully convicted and imprisoned
person's interest in a fair opportunity to assert his

claim.
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CHAPTER III

ISSUES ARISING FROM ESTABLISHING A

COMPENSATORY SCHEME FOR WRONGFULLY CONVICTED
AND IMPRISONED PERSONS

A number of important policy questions must be addressed
when contemplating the implementation of a compensatory
system for individuals who have been wrongfully convicted
and imprisoned. Who should be entitled to lay a claim? The
imprisoned person;, certainly, but should his family be
entitled or should third parties who are able to show
damages be entitled to present an independent claim? What
prerequisites should be met by the claimant before he is
awarded compensation? How should awards be calculated and
should there be limits to the amounts which can be awarded?
Who should determine the amounts? Who should pay the
compensation? These questions and other related matters
will be discussed in this section.

At this point, certain preliminary observations can be made
with respect to this entire matter. First, our criminal
justice system is not perfect and, in spite of many
safequards, errors will occur. Second, although these
errors may occur at any given step of the criminal justice
process, the most regrettable, the most unfortunate, and
certainly the error which is most deserving of redress is
the error resulting in an innocent person being convicted
and imprisoned. Imperfect as our criminal justice system
may be, it tends to progressively filter out those who have
been erroneously involved in it such that the number of
wrongful arrests will be greater than the number of wrongful
prosecutions and so on. Our third observation, therefore,
is that in trying to provide options for a system of redress
for persons wrongfully convicted and imprisoned we are
mindful that we are trying to provide a system which deals
with freak occurrences. The rarity of such cases leads us
to our last observation which is that whatever the
compensatory scheme chosen, it should be simple and
responsive to the injured person's claim for compensation.:

Mindful that Canada is a party to the United Nations
International Covenant on Civil and Political Rights and
that article 14(6) of the Covenant provides for the
compensation of unjustly convicted persons who have suffered
punishment, the Task Force was of the view that the wording
of article 14(6) would provide a useful framework within
which this issue could be discussed. What follows is an

examination of the wording of article 14(6) within the
canadian context. We wish to stress that article 14(6) of
the Covenant provides that an unjustly convicted person who
has suffered punishment shall be compensated. At the
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request of Ministers and Deputy Ministers, our examination
of the punishment suffered will focus on the narrower
question of imprisonment.

The following underlined words and expressions of Article
14(6) of the Covenant will be examined:

When a person has by a final decision been convicted of
a criminal offence and when subsequently his conviction
t3s been reversed or he has been pardoned on the ground
that a new or newly discovered fact shows conclusively
that there has been a miscarriage of justice the person
who has suffered punishment as a result of such
conviction shall be compensated according to law unless
it is proved that the non-disclosure of the unknown
fact in time is wholly or partly attributable to him.

PERSON

Wwho should be compensated? Under the Covenant, the actual
person who has directly suffered punishment unjustly appears
to be the only one entitled to compensation. In developing
a compensatory scheme, however, it can legitimately be asked
if relief should be provided to any person capable of
demonstrating a loss or injury as a result of another's
wrongful conviction. Not only the unjustly punished person
serving his term in prison suffers from the wrongful
imprisonment:; his spouse, his children or other persons who
are dependent on him may suffer financial and other

damages. In some instances, damages may also be suffered by
his employer or persons who are in a business relationship
with him. If all these people have suffered damages as a
result of the wrongful conviction and imprisonment, it is
arguable that they should have a claim in damages. A number
of foreign jurisdictions allow for such a broadly based
compensation scheme.

Another dimension to the gquestion of who should be
compensated is whether tue right to claim compensation
should survive the death of the unjustly punished person.
Should this person's claim for compensation survive so that
it can be pursued by his dependents or representative? It
would seem appropriate that at least his dependents be able
to claim; but should his estate?

In our view, the purpose of a state compensatory scheme of
the kind being examined is to provide redr2s8s to the person
who, as a result of a wrong inflicted on him by the state,
is imprisoned and deprived of his liberty. The right to lay
a claim should therefore be l1imited to the person who was
directly wronged by the state. If the injured party dies
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while imprisoned, or after imprisonment and before redress
{s obtained, it would seem fair that the right to claim
should be available to those surviving members of his
immediate family who were wholly or partly dependent upon
the deceased for support. But the compensation which the
dependents may claim should be limited exclusively to the
damages suffered by the deceased.

FINAL DECISION

At what point in the criminal justice process should the
decision to convict and imprison be considered an error for
which compensation should be awarded? Article 14(6) of the
Covenant suggests that it is when "...a person has by a
final decision been convicted of a criminal offence...".

The expression "final decision" could be interpreted as
meaning one of two things: because a sentence is
enforceable from the moment it is imposed, it could mean the
decision reached at trial:; or it could be interpreted as
that decision which remains after a person has exhausted all
ordinary methods of judicial review and appeal or all
waiting periods have expired.

An examination of article 14(6) when read as a whole
suggests that the Covenant proposes to cover both types of
final decision. 1Indeed, the Covenant would seem to impose
an obligation to compensate when a wrongful conviction is
corrected by reversal or pardon due to some newly discovered
fact. Thus a conviction reversed at any level of appeal
could, when based on a newly discovered fact, result in
compensation being awarded if the person has suffered
punishment. Compensation could also be awarded if, as a
result of a new fact, the wrongfully convicted individual is
pardoned.

In our view, however, a wrongful conviction which ic
raversed in the normal course of appeal is an indication
that the criminal justice procedure has worked and that
ultimately no error was committed. Compensation should only
be awarded when a clear failure of the criminal justice
system has resulted in a person being wrongfully

imprisoned. In our estimation, compensation should be
awarded only where the zggrieved party has exhausted all
ordinary methods of judicial review and appeals. An
exception may have to be made in the case of somevne who has
not exhausted his rights to appeal but where the time limits
for an appeal have expired. In our view, this person should
be compensated if he were wrongfully convicted and :
imprisoned despite his failure to appeal.
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CONVICTED OF A CRIMINAL OFFENCE

In Canada the above expression is usually taken to mean
convictions resulting from the ~commission of offences
provided by federal legislation and enacted pursuant to
federal criminal law powers under section 91(27) of the
Constitution Act, 1867. This interpretation would
necessarily exclude all wrongful convictions resulting from
penal or quasi-criminal offences provided by provincial and
federal legislation. Compensation limited to redressing
wrongful conviction and imprisonment resulting from criminal
legislation may meet the obligation set out in article 14(6)
of the Covenant. In our view, however, redress restricted
only to wrongful convictions resulting from federal criminal
of fences would appear too narrow an approach and would
inadequately reflect the spirit of the International
Covenant. ;

Canada's federal system of government, with legislative
powers divided between the federal parliament and provincial
legislature, has resulted in a distinction being made
between federal criminal laws and provincial statutes to
which penal measures including the possibility of
imprisonment are attached. In unitary states this
distinction between criminal and penal offences does not
exist. In these countries, therefore, the Covenant would
apply to all offences which can result in a wrongful
conviction. It may be argued, therefore, that the intent of
the Covenant is to provide compensatory relief for wrongful
convictions arising out of criminal and penal offences.
Moreover, the French version of article 14(6) uses the
expression "condamnation pénale" which suggests that
compensation should not be limited to wrongful criminal
convictions.

For these reasons we believe that compensation should be
made available to persons who have been wrongfully convicted
and imprisoned pursuant to either federal (indictable and
summary offences) or provincial penal legislation.
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CONVICTION HAS BEEN REVERSED OR HE HAS BEEN PARDONED

Article 14(6) of the International Covenant provides that
someone who is convicted of a criminal offence and
subsequently has his conviction reversed or is granted a
pardon shall be compensated. The Criminal Code already
provides the means whereby a final decision resulting in a
conviction may be reversed or where a wrongfully convicted
person may be pardoned. Under section 617 of the Code, the
Minister of Justice may, upon an application for the mercy
of the Crown by or on behalf of someone who has been
convicted of an indictable offence, direct a new trial. He
may also refer the matter to the court of appeal for hearing
or obtain an opinion from the court of appeal on any
question upon which he desires assistance. Under section
683, the Governor in Council may grant a free pardon to any
person who has been convicted of an offence. A person who
is granted a free pardon is deemed never to have committed
the offence in respect of which the pardon is. granted.

The Interpretation Act provides that all the provisions of
the Criminal Code relating to indictable offences and
summary conviction offences apply also to all federal
non-Criminal Code offences. Section 617, therefore, would
be available as a mechanism to reverse wrongful convictions
at the federal level generally. Insofar as we believe that
any compensation scheme should be available for both

summary conviction and indictable offences, section 617 of
the Criminal Code, which presently applies only to
indictable offences, would have to be amended to include
summary conviction offences. A reading of section 683 of
the Code suggests that the Governor in Council may grant a
pardon in respect of any conviction resulting from federal
legislation. If deemed necessary, provisions corresponding
to sections 617 and 683 of the Criminal Code could be
enacted by the provinces to address wrongful convictions and
imprisonmenc resulting from provincial legislation. It
should be noted that Quebec already possesses legislation -
the Executive Power Act, permitting the granting of a pardon
in respect of a conviction under its legislation. '

A reading of article 14(6) of the Covenant indicates that
the right being created is a right to compensation after a
reversal or a pardon. It is not a right to have a hearing
in respect of a final decision for the purpose of obtaining
a reversal or pardon. In our view the discretionary element
attached to the Minister of Justice's power to refer a case
back for a new hearing or in the Governor in Council's
ability to grant a pardon does not offend the intent nor the
spirit of article 14(6).
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NE'Y HOR NMEYLY DISCOVERED FACT SHOWS COMCLYUSIVELY THAT THERE
4yAS REc A MISCARRIAGF OF JUSTICE

In our view the ahove expression is the cornerstone of the
right to compensation created by the Covenant. There are
two basic elements contained in the exnression: the
3iscovery of a new fact and conclusive proof showing a
miscarriaqe of justice.

i) vJew on Newly NDiscovered Fact

The element Adealing with the Aiscovery of a new fact is
strainqhtforward. The new fact or evidence must not have
heen availahle to the accused before or Aurina the reqular
criminal proceedings (this is more fully Adiscussed below).
The Adiscovery of the new evidence must occur after the
conviction has been reached by way of a final decisien. The
new fact can be any new evidence showinn conclusivelv that
the oerson was wrongfully convicted. It could he by way of
evidence of oerjured testimony leaiina t: the gl 8 on oF
the Aiscovery of a new witness or new evidence sho<ing that
the offence was either not committed, or if committed, was
not committed by the person who was convicted, [~ shhot,
the new fact can be anythinag which conl lead to a nardon or
a reversal of the conviction and which conclusively
Jemonstrates that there has been a miscarriage of justice.

ii) "iscarriace of Justice - Innocence

The element concerning miscarriaqe of justice is
considerably more complex. This issue was the source of
considerable concern and Aiscussion amonq the members of the
Task Force. We recognize that the concept of miscarriaqge of
justice is very bhroad and can include a areat number of
types of injustices. We concluded that the conceot of
miscarriaqe of justice, within the context of a compensatory
scheme for persons wronqfully convicted and imorisoned,
should mean one of two thinqgs:

i) the injured party was unijustlv convicted
regardless of the objective fact that he diAd
or did not commit the offence for which he
was convicted; or

ii) the aaqrieved person was unjustly convicted
because he Aid not commit the offeace in
question; that he was, in “act, innocent.

The first interpretation wonld allow comoensation in
gsituations where a conviction was reversed because of a
mistake in law or an error resulting from a mixture of fact
and law. The guestion of innocence unier this
interpretation would not be in issue and would not be
Airactlv resolved. In this situation, it would be possible
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for someone who committed the offence, but whose conviction
was reversed because of a defect in the procedure, for
example, through the admission of illegally obtained
evidence, to claim compensation. In this situation the
guestion of innocence could be indirectly examined by the
hearing forum determining the amount of compensation

when blameworthy conduct could be assessed. With the second
interpretation, compensation would be available only on the
presentation of evidence demonstrating that the aggrieved
party did not commit the offence.

We recognize that proving innocence is foreian to our system
of criminal justice. Nonetheless, we tend to believe that
the creation of a new right allowing a claim against the
state by way of compensation for a wrongful conviction and
imprisonment should only be available to the claimant who is
innocent.

It should be pointed out that proof of innocence is a key
element in a number of jurisdictions where comgensation for
wrongful conviction is available. Some of these
jurisdictions include several States of the United States
where the criminal justice system is similar to Canada's.

Innocence may be established by a number of methed=: by
roving that the claimant 4id not commit tha acts for which
e was convicted; by proving that the acts which were

committed did not constitute an offence; or by proving that

the acts charged were not committed. Since the claimant is
seeking compensation from the state, it would appear
appropriate that he carry the burden of proving his
innocence. At first glance this burden may apoear
unreasonable, especially when one considers that the
claimant must prove a negative - that he did not commit the
offence. It should be remembered, however, that this

process of compensation is predicated on the discovery of a

new fact. If the claimant is indeed in possession of new

evidence showing that he was unjustly convicted, the burden
of having to prove his innocence will have been -at least
partially established. Moreover, the standard of proof
should be on a preponderance of evidence (the civil law

standard); the criminal law standard of proof beyond a

reasonable doubt would appear to be too harsh given the

issue which must be determined. It would seem to us,
therefore, that the burden of proving innocence may
appropriately rest upon the claimant.

ijii) Forum

The final question which needs to be addressed with respect

to miscarriage of justice is the deciding forum. How should
the question of innnocence be settled? Although there are a
number of possibilities, the likeliest methods are through



the use of the criminal anmeal court, A Governor in
Council pardon, or hy a tribunal, hoacrd or desiqnateqd
person.

as mentinned earlier, the Aetermination of innocence is a
concent foreian to our criminal justice system., However, w.
Ao not believe this to be an insurmountable obstacle,
Indeed, subsection 517(c) of the Criminal Code which allows
the Minister of 7Justice to ohtain an oninion from the court
of aoneal on any anestion upon which he desires azsistance
conld he internreted as being broad enocuah for that court to
Adetermine the matter of innocence. Failinag this, the
subsection could he amended to allow the conrt to make such
a determination. Section Al113 which sats out certain nowers
of the court of appeal may also open the door for that court
to rule on the issue of innocence. This section could be
used where a wrongfully convicted and imprisoned ocerson has
not exhausted his riqhts to apmeal hut where the time limits
for an apoeal have expired and the court of appeal has
aranted an extension of the time within which an aoneal may
te heard. T'Inder section 613 the court of apoeal mav allow
an aopeal on the qround that there was a miscarriane of
justice. This section of the Code could be amended to allow
a court of aooeal to determine the issue of innocence when
it oronoses to reverse a conviction on the basis of a
miscarriaqe of justice.

Subsection A83(2) of the Criminal Code orovides that the
Governor in Council may arant a free pardon to anyone
convicted of an offence. This subsection would obviously
apoly to someone who was wronqgfully convicted.
Historicallv, however, this subsection has not been used
exclusively to pardon persons who were wronqfullv
convicted. Tt has heen used to terminate parole and, in
cases of hardship, been used where the Criminal Records Act
normally apnlied. When an application for a pardon on the
basis of innocence is considered we were informed by
officials of the Department of Justice that an intensive and
exhaustive examination is carried out before the pardon is
granted. %e were also informed that the pardon may specify,
on the document itself, that it was obtained because the
person was innocent. A person who is granted a free pardon
from the Governor in Council under 683(2) on the basis that
he was innocent of the offence for which he was convicte
would then be eligible for comoensation.
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Another possibility and perhaps the least desirable, is to
have the matter of innocence resolved by an administrative
tribunal, a board or a designated person such as a justice
of a superior court of criminal jurisdiction. The selected
forum would determine whether the person had in fact
committed the act for which he was convicted. Using such an
approach to decide the question of innocence in this manner
would result in the curious situation of a tribunal
reviewing in essence decisions made by the courts,

Moreover, as between a court and a tribunal or
administrative body, it is arguable that a court is the more
appropriate body to decide the question of innocence.

SUFFERED PUNISHMENT

The expression is self explanatory and within the context of
the International Covenant would include any type of
punishment imposed on an individual following conviction.
Although the International Covenant speaks of punishment in
relation to a conviction, it is our view that punishment
should include conditions prescribed in a probation order
where the court chose not to convict the accused and direct
that he be discharged conditionally. As indicated earlier,
Ministers and Deputy Ministers Responsible for Criminal
Justice have directed the Task Force to examine the problem
of wrongfully convicted persons who have been imprisoned.

In our view any compensatory scheme which requires
imprisonment as a prerequisite for compensation would likely
fail to satisfy Canada's obligation under the International
Covenant.

The decision to limit compensation to cases of wrongful
conviction and imprisonment, however, is not totally
indefensible. In particular, the deprivation of liberty and
civil rights, the separation from family and friends and the
sufferance of the hardship of prison life are indeed the
most serious consequences of a wrongful conviction. It is
also the most serious failure of the administration of
justice as a whole. For those reasons it is reasonable to
single out imprisonment from other forms of punishment for
the purpose of compensation.

Shoulé compensation be limited to cases of imprisonment, we
believe that imprisonment for default of fines should not be’
distinguished from regular imprisonment.

COMPENSATED ACCORDING TO LAW

a) According to Law

As mentioned earlier in this Report, in Canada, compensation
for someone who has suffered punishment as a result of a
wrongful conviction may only be obtained from the state via
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an ex gratia payment. By its nature, ex gratia payments are
made at the complete discretion of the Crown and involve no
liability to the Crown.

The International Covenant, however, appears to suggest that
entitlement to compensation should be based on a statute,.
This interpretation is strengthened by article 2 of the
Covenant which states that:"...each State Party to the
present Covenant undertakes to take the necessary steps...to
adopt such legislative or other measures as may be necessary
to give effect to the rights recognized in the present
Covenant."” :

Consequently, we believe that once a person has established
that he has been wrongfully convicted and imprisoned, he
should be entitled by legislation to make a claim for
redress against the state, as of right.

b) Compensation

Two general questions need to be addressed in respect of the
compensation itself: who decides on the quantum of the
award and how is the quantum calculated.

(i) Deciding Forum

With respect to the first gquestion, a number of avenues are
available. The most likely among them are the civil courts,
tribunals, boards or designated persons or the court of
appeal.

If a civil court is contemplated, a cause of action could be
created giving the person whose conviction was reversed or
who was granted a pardon a right to claim compensation
against the Crown in right of Canada or a province. The
benefit of this approach is that it uses an existing court
system which is experienced in determining and calculating
damages. Another advantage is that there would be virtually
no costs involved in implementing this approach because it
would make use of existing court and judicial officials.

The second possibility is to permit the matter to be
referred to a tribunal, a board or a designated person which
would determine the quantum to be paid. The advantage of
this approach is that it would use mechanisms with which all
jurisdictions in Canada are familiar. The provincial and
federal governments have long and frequently used tribunals,
boards or designated persons to examine and settle certain
jssues. The disadvantage is that this avenue would create
yet another recourse to an administrative or

quasi-judicial forum when most governments are attempting to
reduce their use.
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The last possibility is to have the matter of the quantum
determined by the court of appeal which has determined that
there has been a wrongful conviction. 1In this case, the
powers of the court of appeal under section 613 of the
Criminal Code could be expanded such that when the court
reversed a wrongful conviction, it could determine, upon
request by the individual, the quantum to be awarded. The
advantage of this approach is that it would employ the
existing framework in the Criminal Code and would permit the
{ssues of wrongful conviction and compensation to be
resolved at the same time by the same court. Although there
does not appear to be a constitutional bar preventing the
use of this approach, the propriety of such an approach may
be questioned. Appeal court judges hearing a criminal case
may object to the exercise of such an original jurisdiction
and of having to order the Crown in right of Canada or a
province to compensate someone who was wrongfully convicted
and imprisoned. A clear disadvantage of this approach is
that the court of appeal would not be able to consider those
cases where an individual was granted a pardon.

(ii) Calculating Quantum

The second general gquestion deals with how the gquantum is
calculated. Generally, the cost of the compensation itself
is difficult to determine because it involves estimating
actual awards. Normally, however, determining compensatory
damages includes evaluating blameworthy conduct and
assessing non-pecuniary and pecuniary losses.

Blameworthy Conduct

The inquiring forum would determine the degree to which, if
any, the claimant's conduct contributed or brought about his
conviction, and any award otherwise made would be adjusted
accordingly. Awards would take into account contributory
acts by the applicant which might involve his own perjury ov
failure to disclose an alibi or facts or other evidence in
his own defence that contributed at least in part to his
conviction. His refusal to retain counsel in serious
circumstances might also have been a factor leading to the
conviction which should be addressed in the context of
contributory conduct by the applicant.

Non-pecuniary Losses

In the quadriplegic injury case Andrews v.. Grand and Toy
Alberta Ltd. found at (1978), 2 S.C.R. 229, the Supreme
Court of Canada held that for non-pecuniary losses a rough
upper limit of $100,000 should be adopted as the appropriate
award for all non-pecuniary damages, including such factors
as pain and suffering, loss of amenities and loss of
expectation of life. "Save in exceptional circumstances,
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this should be regarded as an upper limit of non-pecuniary
loss in cases of this nature". However even if $179,000
were to be similarly applicable as the maximum limit for
non-pecuniary damage including loss of liberty, and all
mental and physical stress - and it is somewhat unclear as
to whether the Andrews case would apply to lengthy
imprisonments - the loss of reputation and attendant
non-pecuniary damages would vary greatly:; an upper limit of
$100,000, or some other amount could be set or alternatively
this could remain unstated, with the award in the Andrews
case left as a possible precedent for such a limit. The
headings for non-pecuniary damages include:

- 1loss of liberty and the physical and mental
harshness and indignities of incarceration (including
mental anguish):

- 1loss of reputation:

- family breakup (including mental anguish) etc.

Pecuniary Losses

Certainly the pecuniary loss aspect of the compensation
would vary immensely depending, for example, upon whether
the person imprisoned was untrained and unemployable or a
highly trained professional person. These . factors could
increase or decrease the total compensation by large
amounts. Therefore it is anticipated that in the very few
cases for such compensation as would arise, the awards for
compensation would vary greatly from case to case. The
headings for pecuniary damages include:

- 1loss of livelihood including loss of earnings, less
certain deductions:

- 1loss of future earning ability:

- loss of property resulting from incarceration -
possibly involving foreclosure on a mortgage, or other
consequential financial losses, etc.

In addition to the compensation for damages, consideration
would have to be given to compensating the applicant with
respect to the legal costs incurred for counsel to assist
him in gaining compensation. Consideration would have to %e
given as to whether all solicitor/client costs would be paid
or whether some limit for legal costs would be imposed at
some reasonable per diem rate for a solicitor to reflect his
time spent with respect to preparing and representing his
client before the inquiring tribunal or court.. Legislation
could provide for a limit with respect to the legal costs
and consideration could also be given as to whether there
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should be some dollar 1limit upon contigency fee arrangements
which would be paid by the applicant to the solicitor out of
the compensation award.

Legislation for the compensation program could also consider
whether compensation should be by lump sum or in monthly
payments or a combination of both; or to provide for the
expenses of retraining programs and other similar
assistance. At the present time there may be a divergence
of views among the jurisedictions involved as to whether
large monetary lump sum awards should be avoided in favour
of monthly assistance toward re-training coupled with some
form of lump sum payment or pension scheme payments.

Generally, pecuniary and non-pecuniary compensation would be
awarded to the period that runs from the commencement of
imprisonment rather than from any period of interim

custody. In those cases where a judge specifically counts
the interim custody as punishment served towards sentence
imposed, this arguably could be considered for inclusion
within the period of punishment imprisonment for which
compensation is being awarded.



NON-DISCLOSURE OF THE UNKNOWN FACT IN TIME IS WHOLLY OR
PARTLY ATTRIBUTABLE TO HIM

This expression is discussed briefly in the previous
section. We understand it to mean blameworthy conduct of
the person in relation to his wrongful conviction. Assuming
that the person did not commit the act for which he was
convicted, it would seem reasonable that the more an
individual's behavior was responsible for his conviction -
either through his perjury during trial or his failure to
disclose information which cculd have resulted in his
acquittal, the less he should receive. The International
Covenant adopts a very hard line in respect to blameworthy
conduct: it states that the person who is partly‘or wholly
responsible for the non-disclosure of the new fact showing
that there was a miscarriage of justice should not be
compensated.

The Task Force recognizes the rationale behind this
approach. However, we are mindful that an accused who faces
and endures the hardship of a trial may find himself

in an extremely stressful situation. We accept that under
such circumstances an accused may be very nervous and tense
and as a result may not act as one might otherwise expect or
in his best interest. We believe, therefore, that not all
blameworthy conduct should automatically bar the wrongfully
convicted and imprisoned person from obtaining redress.
Rather, blameworthy behavior should be determined and
evaluated and compensation, if any, awarded accordingly.

OTHER ISSUES

The wording of the International Covenant was useful in
providing a framework within which a number of issues
concerning compensation for persons wrongfully convicted and
imprisoned could be discussed. There still remain, however,
a number of areas which need to be examined in order to give
this subject a proper airing. :

1. Parties at Compensation Hearings

Regardless of whether a court or tribunal is chosen to hear
the compensation claim, the process chosen may be either
adversarial or upon hearing evidence produced only by the
applicant. Since public funds are involved, the provincial
Attorney General (or federal Attorney General in federal
compensation matters) could be given party status to pr~duce
evidence and make legal submissions relating to compensation
quantum and the blameworthy behaviour of the applicant, if

any.



2. Costs

It should be noted at the outset that precise e~moirical dJata
is lacking with resnect to the number of wronaful
convictions; there is simply no way of knowing how many
innocent nersons have been convicteA. Based on nast
experience, however, the chances of numerous successful
claims would seem sliaht. Costs related to the
administration of this type of compensatory reaime would not
be extensive especially if the courts decide the claims.

The cost of the actuval awards themselves would be higher.

a) Administration costs

If such a ccmpensation proqram is to he dealt with throuqh
applications to the courts, which would hear and determine
the amount of compensation, it would anpear that no
additional expense would be involved in view of the very few
apolications for such compensation anticiocated in any year
in any one jurisdiction. Court services could he utilized
either through the courts of each province or the Federal
Court deoending unon which government was resoonsible to
answer to the claim. The administrative cost of processina
the anplication (either through some qovernment department
or court services) and for having it heard by a juidge could
likely be born as part of the existing overhead anA
salaries. This would not necessitate any additional
nersonnel or judges or additional salaries.

I£, on the other hand, a tribunal is chosen to receive the
aoolication, to hear the matter and tribunal members are
nersons appointed for the task, it conld bhe anticipated that
for a tribunal of three comprising a chairman, vice-chairman
and third member, costs would be apprcximately $1,000 to
$1,200 per day. A hearing of aonroximately one halft day
wonld entail preliminary review and preparation hy the
tribunal members. Costs of a one half day hearina also
taking into account preparation time would cost
aporoximately $2,1790 in per diem payments inclusive of
Aisbursements to the tribunal. 1If the tribunal is an
existing body performing other functions, then it would have
in place support staff that would be in position to provide
organizational and typoaraphical services as part of the
existina overhead. Since very few apnlications would be
anticipated in any one qiven year, there woul”d be no
additional staffina requirements.



I1f however the tribunal is an ad hoc tribunal and no support
staff is in place one would anticipate similar per diem
costs for the tribunal members and possibly temporary staff
expenses unless permanent government staff services can be
provided for those few occasions when claims are presented.
If outside stenographic services are required the rate per
hour ranges from $9.00 to $11.00 which results in daily
rates ranging from approximately $69.00 to $80.00. A single
tribunal member sitting alone would likely require a per
diem rate ranging from $350 to $500 per day. There may of
course be travel and meal disbursements for the tribunal
members, room rentals and the like.

b) Responsibility for Payment of Administration Costs and
Awards

The provincial governments alone for the province in which
the conviction was entered could fund the total cost of
administering and compensating persons wrongfully convicted
and imorisoned under a provincial law.

The federal government could solely fund the total cost of
administering and compensating persons wronafully convicted .
and imprisoned under a federal law and involving a fedoral
prosecution.

For convictions under the Criminal Code there are at
least three options:

i) The provincial governments could each fund the total
cost of administration and compensation.

ii) The federal government alone could fund the total cost
of administration and compensation.

iii) The federal government and the provinces could
cost-share the compensation, leaving the administratlon
costs to the provinces.

c) Cost Sharing

For wrongful convictions under the Criminal Code leading to
compensation, a federal/provincial cost sharing program
could be based upon a simple pevcentage split reSpect1ng




total cost of compensation payments made by a province in a
fiscal year; the percentage could be split at 50% or some
other suitable percentage as between the respective province
and the federal government. Alternatively, a more complex
cost sharing formula could be considered. Under the
Criminal Injuries Compensation programs, for example, the
initial cost sharing formula for provinces was that the
federal government would pay the lesser of 5 cents per
capita of the provincial population or 90% of the
compensation awarded. Effective April 1, 1977, a new
formula was implemented by which the federal government
contributes the larger of 10 cents per capita or $50,000 but
not in excess of 50% of the compensation paid. Provinces
may, however, claim according to the old formula if it
should be to their advantage to do so.

For the Territories the arrangement has been for the federal
government to compensate them for 75% of the compensation
awarded subject to certain maximum amounts for individual
awards. The Northwest Territories has a new cost sharing
formula under which the federal government pays 90% on the
first $15,000, 75% on the next $15,000, 50% on the next
$50,000 and 40% on all amounts in excess of $80,000.

There are a number of other agreements concerning
federal-provincial cost sharing, such as legal aid and
criminal legal aid agreements, which could be used as
examples. ;

3. Ceiling on Awards

In an earlier section we noted that the Supreme Court of
Canada held that the amount of $100,000 should be adopted as
the appropriate upper limit for non-pecuniary losses. It is
unclear, however, if this maximum would apply in instances
of lengthy imprisonments. Many jurisdictions, especially in
the United States have imposed maximum amounts which can be
awarded. Conversely a number of jurisdictions have chosen
not to set a ceiling.

In deciding whether a ceiling should apply, a number of
elements should be considered:

- the wrongful conviction and imprisonment of an
innocent person is such a serious error that the state,
according to some views, should fully compensate the
injured party:



- the number of potential claims would apcear to be
small so that there is no justifiable fear of a drain
on the public purse;

- the fact of imposing a ceiling on the arount of the
award would appear to be contrary to the general
ohilosophy of wanting to provide redress fcr an injured
party:

- the state very rarely imposes a limit on the awards
available resulting from damage to property. Limiting
compensation in the case of unjust convictions could
appear as if the state valued property richts to a
greater extent than the freedom of its citizens.

4. Statutory Limitation for Filing Claim

Most compensatory schemes prescribe a limitaticn period for
the making of a claim. Such limitation periods are imposed
for reliability purposes or simply to prevent stale claims.
Should a limitation period be incorporated into the scheme

under consideration, two issues will have to be determined.

h When should the limitation period cor-ence to run,
e.g. on discovery of the new fact, on the granting
of a pardon or finding of innocence, cn release
from imprisonment?

2% The duration of such limitation pericd?

An alternative to a limitation period would be to
incorporate a due diligence test as a prerequisite to the
granting of an award. Such a test would provide greater
flexibility than a limitation period yet, at the same time,
would protect the Crown against stale claims which might be
difficult to rebut due to the passage of time.

'On balance, we favour the less restrictive limitation of a
due diligence test because of the extraordinary nature of
the remedy.

5. AEEeal

Awards might be final or not.  We favour the view that an
appeal or judicial review, depending on the nature of the
forum in which the award is made, be available to both the
claimant and the state. If compensation is to be determined
by the courts, appeals should be available in the ordinary
way to the parties involved. 1If a tribunal is to decide on
the matter of compensation, a review mechanism should be
provided.




As concerns the decision to recommend to the Governor in
Council that a free pardon be granted, the decision to grant
a pardon and the Minister of Justice's decision to refer a
case back to the courts for review pursuant to section 617
of the Criminal Code, these decisions are exercised under
the prerogative of mercy and cannot be appealled. We
recommend that this not be changed.

6. Subrogation

To the extent that subrogation is an issue in this matter
and to the extent that the state believes it necessary to be
substituted to the claimant to seek redress against a third
party who was responsible for the miscarriage of justice,
subrogation rights should be clearly laid out in the
compensatory scheme.

7. Retr-oactivity

Should the compensatory scheme apply only to those persons
wrongfully convicted after its implementation or should it
apply to those convicted before? Fairness would suggest
that anyone who was wrongfully convicted should be able to
obtain redress, regardless of when convicted.




- 36 -

CHAPTER TV

PROVINCIAL COMPEMSATNRY SCHFMES

A3 per its terms of reference, the Task Force considered
provincial comnensatory schemes to determine whether any of
these could bhe used to administer the scheme to comnensate
wronqfnlly convicted and imorisoned nercons. After an
initial examination, the Task Force concluded that
provincial commensation models were aenerally nnsuitable as
vehicles for nroviding redress for persons who were
wronafnlly convicted. Thev were either too comnlex or too
narrow in their anplication to be adaptable to nther tasks
or Aid not exist in enouah provinces to be of aeneral use,
with the exception of the Criminal Injuries Comoensation
schemes,

Criminal Injuries Compensation leqislation axists in most
jurisdictions (it does not exist in Prince FRdward Island or
at the federal level). The proqgrams are funded thronah a
federal-orovincial cost-sharing arranaement. They -eal with
matters related to the criminal law and allow for the
evaluation of blameworthy conduct. The schemes are not
overly complex and show the nossibilitv of flexibhility in
apporoach with a common goal.

In examininag the provincial criminal injuries compensation
leaislation, we became aware of a Stat istics Canada
nuhlication entitled Criminal Injuries Compensation 1993,

tle have made qenerous use of the publication's text in order
to describe the framework, mechanisms and workinas of the
crovincial laws on this matter.

Criminal Injuries Compensation

There is in each province, excent Prince Edwvard Island, and
territory a program to comnensate innocent nersons for
injurv or death as a result of (a) some snecified or Adefined
crime committed hy another person, (b) an effort to orevent
crime and (c) an effort to arrest an offender or a suspect.

The crimes for which compensation can be paid are, as a
rule, listed in the legislation establishing the nroaram,
and thev are for the most opart violent in nature.

The aim is to commensate innocent victims of violent crime,
and a distinction is drawn between those who participated in
committina the crime, and those who contrihuted to their own



misfortune as victims. Those who committed crimes are, of
course, not compensated; the actions of those who
contributed to their misfortune are taken into account, and

depending on the degree of culpability, compensation may be
on a reduced scale or refused entirely.

Criminal injuries compensation legislation has been in
effect in some provinces (Newfoundland, Ontario,
Saskatchewan and Alberta) from the late 1960's.

funds for the payment of awards and for the administration
of the program come from the consolidated revenue fund in
each jurisdiction. All programs are cost shared with the
federal government, and all cost sharing agreements contain
special provisions on qualification, disqualification,
publicizing of the program, etc.

Administration of the leaislation is, depending on the
jurisdiction, either in the hands of the Minister of
Justice, the Workers Compensation Board, the courts or
administrative tribunals.

Grounds for Compensation

There are three grounds for making an award: (a) a person
was injured while making an arrest or assisting a peace
officer in doing so; (b) a person was injured while
preventing an offence or assisting a peace officer in doing
so and (c) a person was injured as an innocent victim of

crime other than under circumstances described in (a) or
(b).

Application for Compensation Eligibility

Application may be made by or on behalf of crime victims
within the scope of the provincial or territorial
legislation. 1If the victim has been killea, application may
be made by or on behalf of surviving dependents. There are
others who may apply with respect to pecuniary loss and
expenses arising from the victim's death; but this varies
depending on the jurisdiction.

Time Limit for Aoplication

In all jurisdictions applications must be brought within one
year, except in Manitoba, which allows two years for a claim
to be brought.

Co-operation With the Police

It is expected that persons who apply for compensation
report the crime to the police within a reasonable time.



Proof of Criminal Injury

A claim is established on the balance of probabilities as
opposed to a reasonable doubt. Thus, the legislation of
most jurisdictions authorizes the acceptance as evidence of
statements, documents, information or matter that may assist
in dealing effectually with applications, whether or not
they would be admissible as evidence in a court of law. A
conviction is not a necessary condition for the granting of
an award, for a conviction may not take place at all. The
of fender may not be found, or the charge may have been
dismissed on account. of the higher standard of proof applied
by the courts.

RNuantum

In Quebec and Manitoba, victims are compensated as if they
had been injured in a work situation. 1In British Columbia,
the basis for decisions is similar to that used in civil
courts for personal injury arising from negligence. 1In New
Brunswick, awards are made as if damages were being assessed
in a civil action, although to a maximum of $5,000.

In all other jurisdictions, there is no prescribed guiding
principle for determining the quantum of compensation other
than that compensation be awarded for factors such as
expenses incurred as a result of injury or death, pecuniary
loss, pain and suffering, and maintenance of a child born as
a result of rape. 1In addition, financial need is specified
in Saskatchewan as a further factor of consideration.

Minimum and Maximum

In all jurisdictions, other than Quebec and Ontario, there
is a minimum of about $100 below which no compensation is
paid. All jurisdictions, except Saskatchewan and Alberta,
have a maximum whether payments are made monthly or in a
lump sum.

There is in some programs a limit on compensation payable
for any one occurrence regardless of the number of victims.

When injury or death occurs in the process of attempting to
enforce the law, the maximum payable to any one victim is
raised to $10,000 in New Brunswick. It is waived completely
in Nova Scotia, Ontario and British Columbia.

Alberta imposes a limit of $10,000 for general damages for
compensating persons who were attempting to arrest a person,
preserve the peace or assist a peace officer in carrying out
his duties.



neductible Amounts

All jurisdictions have provisions for the deduction of
monies which the victim recovered from various other
sources.

Manner of Award

Awards may be in the form of lump sum awards, periodic
awards or a combination of both.

Seeking a Civil Remedy

In all jurisdictions victims may proceed, simultaneously, to
seek another civil remedy. Those who launch a civil action
and recover are required to reimburse the authority
concerned for any award under the procram. If they do nct
launch a civil remedy, the authority concerned, up:n the
conferring of an award, is subrogated to the rights of the
persons to whom payments were made.

Appeal and Review

In some jurisdictions there is a limited right to appeal on
a question of law or law and jurisdiction.

The Quebec, Manitoba and British Columbia laws provide fecr
an administrative review of decisions taken.

Conclusion

Criminal Injuries Compensation exists in most juridictions
and it may provide the basic framework and mechanisms for
the administration and adjudication of claims based on
wrongful convictions and imprisonment. The cost-sharing
agreements are flexible enough to allow ecch jurisdiction to
deal with compensation as it sees fit (e.g. determinatior of
quantum by judges, worker's compensation boards. or
specialized tribunals). 1In our view this type of
legislation could, with amendments as needed, provide the
necessary mechanism for determining guantum in cases of
wrongful conviction and imprisonment. But, as indicated
earlier, this is only one of several alternatives.
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CHAPTER V

OPTIONS ON COMPENSATION FOR PEKSONS
WRONGFULLY CONVICTED AND IMPRISONED

Several options are possible in order to compensate persons
who have been wrongfully convicted and imprisoned. 1In our
view, the following pre-requisites must be met before a
wrongfully convicted person can be compensated:

1.

a conviction resulting in imprisonment (pursuant
to federal or provincial legislation) all or part
of which must be served:

a newly discovered fact showing that a wrongful
convictionr occurred;

the reversal of a conviction as a result of the
case being referred back to the courts by the
Minister of Justice pursuant to section 617 of
the Criminal Code or after the court of appeal has
extended the time within which an appeal may be
heard (or similar provincial legislation in. the
case of a conviction for a provincial offence) or
the granting of a pardon to a convicted person
pursuant to section 683 of the Criminal Code (or
similar provincial legislation for a conviction
for a provincial offence).

If it is decided that a reversal of the conviction or a
pardon is sufficient for the injured party to obtain
compensation and that the matter of innocence need not be
addressed, the quastion of determining quantum and
blameworthy conduct may be resolved by:

1.

The Courts

a) The quantum could be determined by the court
of appeal which reversed the original
conviction after a reference by the Minister
of Justice pursuant to section 617 of the
Criminal Coce or after it extended the time
within which an appeal may be heard. This
option would require amendments to sections
613 and 617 of the Code (and to corresponding
provincial legislation) allowing the person
whose conviction was reversed to claim
compensation and permitting the court of
appeal to hear the claim and to determine the
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quantum to be awarded based on the evidence
presented before it. This approach, however,
would fail to provide a forum for persons who
are granted a pardon.

b) A civil court could determine the quantum.
Legislation would be required to create a
cause of action allowing the person whose
conviction was reversed or who had been
granted a pardon to claim compensation. The
court would determine the compensation to be
awarded based upon evidence and the qeneral
principles of damages in tort law.

2. A Tribunal, Board or Designated Perscn

Existing tribunals or boarde (or newly
established ones) could be used as the forum
for determining the quantum. Alternatively,
the claim could be referred to a designated
person, such as a justice of a superior court
of criminal jurisdiction, appointed on a
permanent or ad hoc basis.

A right of appeal or review would be available in all
cases. The final decision on compensation would be binding
on the Crown who had initiated the prosecution.

1f, on the other hand, it is considered necessary to settle
the matter of innocence before a claim can be made, then an
initial hearing must be held to resolve that issue. Once
the matter of innocence is resolved, the issue of
compensation, could be addressed as outlined above.

The issue of innocence could be settled by:

1. a) The individual receiving a free pardon
pursuant to a recommendation made to the
Governor in Council by the Minister of
Justice under section 683 of the Criminal
Code (or similar provisions enacted by the
provinces). Officials at the Department of
Justice assured us that before a pardon is
granted on the basis of innocence the case is
thoroughly investigated and the recommenda-
tion to grant a pardon is only made when it
is a certainty that the person did not commit
the offence for which he was convicted. A
free pardon, granted on the basis of
innocence, could so specify on the face of
the document.
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b) The court of appeal which is reviewing a case
pursuant to a referral by the Minister of
Justice under section 617 of the Criminal
Code or ia reviewing a case after 1t has
extended the time within which an appeal may
be heard. If the court sets aside the
conviction and directs a judgement or verdict
of acquittal to be entered, it could, as part
of its review, determine the question of
innocence. This procedure may require
amendmenta to Sections 613 and 617 of the
Code. A similar procedure could be used by
the provinces for provincial offences.The
advantage of this approach is that it employs
an existing framework within the Criminal
Code to review the conviction and determine
Innocence. A major difficulty with this is
that it would force the court of appeal into
making two types of acquittals; acquitted and
innocent; and simple acquittal with the
consequent stain on the person's character
resulting from a failure of the court to
declare him innocent. Another disadvantage
is that the court of appeal would have to
address a question which to date is not part
of our criminal justice system, and to act as
an original fact finder.

c) A tribunal, board or designated person. An
existing tribunal or board could review and
determine the question of innocence.
Alternatively, a new tribunal or board could
be created to carry out this function.
Lastly, a designated person could be
appointed to review the case and decide the
issue of innocence. The main disadvantage to
this option is that the tribunal, board or
designated person may be viewed as dealing
with criminal law matters and thereby
usurping the function of a criminal. appeal
court. For this reason, we believe this
option should be rejected.

Constitutional Implications of Options

There g°es not appear to be a constitutional bar to having

provisions in the Criminal Code for a court of appeal to
make a determination of innocence,; in respect of a Criminal
Code conviction and of having that court determine the
quantum to be paid. Care would have to ba taken to draw the
line on what the court of appeal could do in terms of
criminal law and what could fall within the scope of
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property and civil rights. 1In the absence of dovetailing
legislation, difficulties could arise in having a
determining forum established by one level of government
making an enforceable order for another level of government
to pay compensation. There does not appear to be a
constitutional bar to a tribunal, board or designated person
determining the quantum of compensation to be paid by the
Crown (federal or provincial). Such a tribunal, board or
designated person could be empowered to order payment by the
level of government which established it by legislation or
authorized it by legislation to be established. :

There would appear to be very serious constitutional
difficulties in having a tribunal, board or designated
person determine the gquestion of innocence in' respect of a
criminal conviction if they are not already superior,
district or county court judges. The determination of
innocence is inexorably tied up with. section 96 of the
Constitution Act, 1867. The function of determining gquilt
(and by extension innocence) was performed at the time of
confederation by county, district or superior court judges.
Since McEvoy v. Attorney General of New Brunswick (1983) 1
S.C.R., 709, section 96 is known to bar alterations to the
constitutional scheme envisaged by the judicature sections
of the Constitution Act, 1867.
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CONCLUSION

Despite the many safeguards in Canada's criminal justice
system, innocent persons arce sometimes convicted and
imprisoned. 1In this Report we have attempted to examine
methods of providing redress to those who have been
wrongfully convicted and imprisoned. In so doing, the Task
Force examined redress mechanisms in foreign jurisdictions,
looked at Canadian compensatory schemes, highlighted a
number of significant issues, and suggested a number of
options whereby a wrongfully convicted and imprisoned person
could be compensated.

Whatever the redress mechanism ultimately chosen, it should
be relatively simple in its application because there will
not likely be many cases, and it should be as responsive as
possible to the injured party given that he is the victim of
the state's criminal justice system.
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; By ALAN STORY, a3i-Code the Ministee of Juste
et ot ba Thy Qoo gl Pl £EB Order & mrw Irial or refer U
SYDMEY, NI = The RCMP umrnmru.:a::‘;‘;
has gathered o
(l-ru"ramm for e LIT1 peaksd i 1971, budl thal appeal was
::wec.:ri.u. ”'_. W.Am-“uuum
CL L] for -
bt oA, (e T porim, Y ol
== = rame; Nove Soorty ere— e bum of U g
eral Hirry How sad yesurday: 8. “Why dreg Junior threu
g have very Sirong suspcions yerr and & half of trah
2houl wnother suTpecL” ahar all be hay bedn through?™ bhe
Donakd Marshall Jr., the Mie 1o Festeriey.
mec indisa nally found gulty - J MLHMBWH

o
hlhhﬂmmlmum.; fat o e

rebeased on day parsle from o pifocabcnctyr s

chester Penitendagy on
Mr. Marthail, now I8, has main. served 8 long pruon term Mr

ArEcence. . _uJuOnsin gnd one of Canada’s top
"'r"v'-‘"'ﬂ’rém police “w't_ﬂmtﬂl lawyesrs in Toronta, who
and the RCMP wers given did mon want 19 be Mentlied, caid

taforma-
Jecm 1 1974 Aboul the susprel’s ale
k(dmulnh-dym-m-

tpd [aited w act.
. The RCMP finally peopened

‘ney's Genaral Lmvestigutive Sec.
m idicaten Mr. than & mandh befare e tnal
Innocent.

Is moihiz has esid he shoud
00t Bave been called A8 & witness
and b~ prychiairist was reporiedly
naad - wm-;:lla Lhat the youll's Wsdimony
the o Delied
m.e’.'?”“ 20’ lhe; Mgkt RCMP invesUgaioTs are asking

(71, Bow Sydney pobce alficers oD
1 teary. tained statements (rom tha youls

v & .

That imvestigation bis also un-
covernd the aiieped murder wesp-
oo, & kails, and 8 pecond Sydney
man wha sllegedly mm:

During
murdar inel. Mr, Marshall
{ied he was Waiking with [Gysar-cid 80d other wainesses about  he
+Sandy Seales his binsck friand of murder
ihrer yrars, lg Wentennh Park on One wuness Johm Practco.
May 2, 1971 at about 1l pm. Twa gm‘;léo"ﬂ.::mn fz‘mrr-
men drecsed In lang bue coits shall.”” Another wilness has alleged

approached them snd started &
- ath Htod ~with-- raciad—-be w13 mr:fu_umy_
:Iun, i - =t and Lownsbourg polite tu concoct 3

stery.

A Sydney man who has known
the sutpect for #izht years says he
werd 0 Uhe Sydney Poliee Depart-

“Then, Mr. Marshall testifled. the
older of the iwo men stabbed Mr.
Sealn In the somach and slashed

T from Mr. Sealo’s clomog 1D2RE $nd the RCHP in 1574 gure
" tham. L1 1’y name and £
and Mr, Marthali's were found on ence alieprdly linking hsm with

the alleged murder weapom.

The RCMP {3 imierviowing the
suspoct 1 caughter, who lives out.
wide Canada

The ey bis_uted s exjeepee.
during Jhe 1r7a) werg Rept ihe
RCMP coone laboraiery n Sic.

Sandy Seale's murder “But
they already had thew man behind
bars,” the local remdent, who did
a0t want 10 be wentified, said 10 un
yerview on Frnday.

The Umen of Nova Secotia In-

ville, N R, 3nd coubd be wved 3 3un  diang also gave the suspect’s name

in & seconn tral. - ) . lopolice ip dune, Iqlh [t the po-
1t I not vel clear when (he wis.  lice again refussd To reopen the
1 will be charged with Sady  case 1t qade- reopened alier

?:.:n murder. .. . + December, 1381, S

L Arcnson of Hallfax, Mr.

However, Aunrr??v‘q:l How
said yosterday he had "hol even
conudered’’ an vesngabion of the
role of the Svdney Police Depan. .

t m conveting Mr. Marshai
“we've never invistigfied ihe
Investigators before ™

Harry Porter, chairman of the
MNova Scotin Police Commuss:on,
raid thar, it his agency conducts an
investiganca, it would hikely in-
clude & public heanng 10 that the
wir can be cleared.”

Marshall's lawyer, sabd it will be at
lenst two weeks belara the federal
Department of Justica informs him
of Its dect r. Marthall s
criginat convicuon. =

While legal experts and Mr. How
have said 3 Suspect could be leral.
ly charged before Mr. Marshail 15
found mnocent. 8 trial of anyone
else would likely be delaysd uoul
Mr. Marshall is exonerated.

Under Section 617 of the Criom-

Micmac case may set
_series of precedents’

" Boscicn e Thv Globe imd et

SYDMEY, NS = In coming
menths, the Donajd Massball case
and w3 many spiholfy may emab-

Punzshment, concluded: Mo Cana-

dian case ol execuling the wrong

person has been demonsirated.”
That's nt to <av Everyme i1

- jush a number of lega' precedenis
* armdagve opponeniaof capital pun-
fshment the specifics o support
thair paint of view, g
¥ 1t Mr_ Marshall is cleared of the
L, May, IVl murden ol Sendy Seale -
e Ard B-Sydnay policy nas
~ indscared-he o oz el —leg
*oxpens say he will bi the fira
‘- Canadien Tound nor_guity_of 3

|- murder charge after srang along
prsen e . v 3.
1 A the palt, there often wam't

_ pecpnd chance, Comvicted murder-
ers were usually azecuied ang
. soove  counipes - notably . Britain

. mucarmiagy of, justce: éxecefing
_the wrong man. 7Y

",.wrviaﬂd murder and hanged in
! 1964 bt was later vindicated when

 found gty of ibe enitders R
A or

- DitasdsooSogn st Dedid Chasd
wrnrg, ¢

p he Usired States, fave prond- -
— e sevwral erampies of U -clasnic

Tha et Laitrous cake BcrTed -
I Brithin. Tifiothy Evans was”

pamed Chrize was “we will une,” 50

© b 1978 texes Chpial.” coupie of othey faciars.

convinced. Critics have pomted o
the eontradictiing surrounding the
case of Wilhert Collin, who was
charged and convicied (a the mur-
der of o of thyes Amerntcan huni-
ers killsd 10 the Gasps reguon gf
Quebec o 1952
. 4yearold Steven
Truscott for the (9§ rape and
rmurder of 8 d2.yearold gl has
ammmum
The Truseolt case was a near
mis: hus sentence (0 be hanged
was later cnmmuted ta life imprs-
onmend.: He iy now out 8l prisah
But Neither was ofhally
oun |anocent or pardooed by 1be
lederal Cabmet. o
1f Mr. Marshall is cleared. the
Gavernment has promised to pay
‘eomperaation kor b 10 yeari
betind. bars. r
<=t don’t know whyt yardancks, |
Nova Scolla
© Rutsrney-Ganeral Harry How. 't
.be an wrhirrary lump sum
A Jos of earnin hus 3
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Speaking of Mr. MacEschen, per-
haps by orence of (b
budget really was a halr.rusing expe-
rwnce. For the Finance binis-
ey haa boen
always ook as though they bave gone
gorom Cape Brewom

becn styled tn 1948 and then
for etermaty with hair spray.

Gervernor General Edward Schrey-
or o1 losing the services of s press

!:::Iotl 7] l‘|.!tl.ll a lobbylst lor the

MONTREAL (CP) — More polithcal
heat 13 expacied to be generatad this
week when Lhe first of 17 RCMP offi.
cers charged with yanous crimes in
Quebec goes Lo 1rial.

At count bearings last Noyember,

& RCMP Lawvers attempredfto Mave the
charges dismissed by arguir  that
ledernl polilicians were respunsible
for illegel acts commiitadby individu-
Al Mountses.

Bul their motvon was refecigd

wha ruled that “lollowing orders™ 13
not #n acceptable defence for & polces
man — even if he 13 a member of the
RCMP's Secunty Service. .

Ja otherwnse, tha fudpe said,

ses of people in Canada ™ -

Al (BaL point, it wes dectd>d RCMP
Inspector Claude Vermeiis would go
duectly 10 tnal on Tuesday as o st
case Insp. Vermette and 10 oiher ol li-
cers are charged with the 1371 theft of
compHer 1ap~ contalming the names

membary.

Other ourstanding charges against
the RCMP Include the kidnappng and
foreibie detenten ol twemen wn 1071-
72, the burning of & bam in 1972,and
he theht of dynamite.

. In ghewr defence, RCMP lawyers
arpued - ederal -Eiberal poliiciams
applied pressure 1o force the RCMP to
take sERrEINVE Rclion agpRinst
“separatlsl4Errons” tnal w Que-
bee

One @rlence wiiness, John Starnes,
director of intrlligence between 1070
and 1573, sald the flight was such &
pricrity 1o Quawa that it arphed con-
suderahls pressure on the RCMP 10
creale o special Secunty Service unit
o cperdingte eiforta agning (Qrrbee-
eparatiss.

Mr.* Starnes, [ormer Cansdian
the unil, knowm a8 G Section, would
not have been created without pres-
sure from Olawa. [t wan wet up with
rmore than (00 officers in Seplamber,

dence movernent, he gaid 4
The section’s mandale sald r
was a3 pnmae targell becBige 0
=mafiy of the party’s activives ““citarly
are subvernve and have as their sim
thee breakan of Confederation,”
This vee of tw RCMP to spv on &
politcal party — & praciice enucized
Doneld inquiry inw the

C He also saikd & polivcal intedt
group khown ks the Yidal
which was st up by Mare La

t

secretary, Rene Chartler. who has -

by
Sequiony  Judge Maurice Houmesy

mrean that there are (wo clas- 2

ol more than 100,000 Partl (uebecons

amhasudor 1o Wetl Germany, sd

140, 1o counier the Quebec noepen-

PQ.
*  Frencd down peopla’s throaus but -
soymewta

25 e v s pery s
A BN

EERRInIRY

L] ..
and |
Winfster Axsorthy have & se-
cret admi
A of My, Axworily with the
“MyM“nnnr
In the offices of Terry Sargesat (NDP.
Sl )
L _ -
Which MP got caught 1 bis shorts?

The House ol Commaons Lallor shop

‘Quebec test case of RCMP officer
expected to rekindle controve

Trodesu, had anempad lo obtain
securily information on the PQ from
Uﬂﬁmﬂfkm-

(Mtawa '8 m?'n-; former Quebec
premier Robert Boursss, who want-
ed help o llur 8 proanclal el
gence pervice. Judge Choumard was
Lhen pscretary o the Quebes cabunet
Mr. Stames sad he gave Lhem
advice oo whal [ype of egupment and
operalions room nerded.
Another witness, Willlam Kelly —
former chief of RCMP Intelligence —
sakd Judge Beetz was present gl gfs7
meeung of i federal Cabinet wcurs

1y commithee when Uhe Mounties were

ordered 10 spy on Lhe Quebec govern-
. ineot in “enaatly the same way” at il
-1 wes 8 hostle loreygn govermment.
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- French-weekly-in-Niagara
urvives by being senible:

S

{oacial lo The Globa ond Meil
WELLAND — The Nlagara area's
- firt French-larguage newwpepar 8
surviving  because of |t3 senuible
views on public tieses and specialized

newt Wems that do B0t appear in other
W) newsDEpErs, I8 rber, Jean
Lous Fontning, says. £

L Echuse publphedits firt wrekly

Huiioeran Japuary, |91 According 10
A, Fontaine, at 50 cents a copy s
the highest-prced weshly newTpeper
1 Canada. oy

The publisher, wha 1 "also ihe odl.

tor. sard that wuh T00 French--

speaking people in Nogare, 8 French-
language - paper 1§ pacsssary. - Mr.
* Fortaine said e has na denre to force -

« tmakes 09 spology for being
4 msﬂrﬂmmmm

minongr-langusga program.
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— rommunity. Mr. Fortame wid the 1277 [he

* to-20-page tablosd b8 siracting anglo- e

phones who originally lived m Quepec  cralt

and French-speaking |aians as sell oy

a8 ita regular readers. woul

O Hesald it was a'challenge 10 0218 Oniac

s vead s s aspiate, | s
own langulge,

again wud he i anifacung their  pmagn
imersst by featuring lnteraews with

French personalies b the region and e

news [rom the arra’'s eight French - 4

schools. - - - 3 bl bear
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Policéprorap
conviction 10 I

HALIFAX. N.S. — The police
investigation which helped  convicl
< Donald Marsholl 11 yvars ago for a
~murder e says he never committed
has come under cluse seruliny in @
- just-completed ROMUE report on the
i e 1 o

" The Star has lcarned that kev wits
" pesses in the courl Case have admit-

ed they were under inlense pressure
“from Sydney police Lo say they saw
- Marshall stab a 16-vear-old friend in
“acity park in May. 1971,
New evidence in the {wo-munth

" TUCAIP probe suggests Svdney police

S wenl too far in urging the wilnesses
10 acense Marshallin the courtrount.
<2 || savs they got the wrong nan.
= The report is now on the desk
~Nnva Scolia Attorney Geng

: arry
oo Hlow
L tALL T here appear o be

_lvery serious questions o5 10 whether
_or nut —as o the accuracy vl the
evidence given in that hearing.”

7 How toid The Star yesterday.

Freed at last

Marsha'l, now 28, was |7 when a
~Supreme Courl judge sentenced him
19 life imprisonment. NMarshall left
" Dorchester Penilentiary on Monday
— 10"z vears later — after the Na-
~ tional Parole Board granted him
.......... dav-parole in 3 [falifax holtwoy
" house
A spokesnan saitl the hoard acted
_owith unusual spreed heeause ol the
2z course of the NEMP probe, which iy
T pxpected Lo clear Marshall complete:
...... Eie
: A Ninal decision on granting an
~ yneonditional pardon. or prdermge a
©pew tral, rests with fecderal Justice
Minister Jean Chretien, whuse alfice
s sludying the aflairs.

MAR 31 1982

ted
raer tr

Harry How:
allorney-general
RCMP'S reporl into
release.

is studying
freed man's

Court lranscripls show ong key
witness, Maynord Chant, told Sydney
detectives 3 phony story hecause he
was [rightencd during a two-hour
police interrogation a few days after
the stabbing

“Spg. | told them a story that was
not true.” Chant, who was 14-vears-
old and o drug addict al the time,
restified in @ November. 1971 hear-
ing.

The pgrade 7 boy, who could nol
qwear pn the Bible el whno had fail:
e three years ol «chonl, said he
faked a story “because | was
ceared,” in the Sydney police station.

Chant testified he saw someone

witnesses to gel’

ial; RCVILP

stab Seale. and admitted s ing in
preliminary hearing thol Marshall
was the assailimt. Bul during thep
trial. he said he couldn’t swear Hha
the man was Marshall.
e testitied: “The only reasen b=
knew his name, | mentioned lli‘-[ e
name hecouse 1 knew hiy nome —
well, T knew who it was.after, but upt
al the police station there = [ donth
know how to put it.” o
In an interview with The Stnr.Ejj;'j

Chant, now a born-again Christion
refused 1o discuss specifics ol e
cast. foms
lie said only: 1 think the cops :“TL S
underhanded.”™ and woull not plabob
rate. *IU's like opening up ol
wouncs. Wounds are hard enouph mi o

heal.”

Witness drunk K e

The Lranscripl also shows that thes
other key wilness whouse lestimanyy o
sent Marshall to prison admilled |n"
was drunk when he hitl behind sonics
bushes and, he Lestificd, saw Mar-:
<hall stab the victim, Sandy Seale. i

Tohn Pratico. then 16. admitted el
had accompanied defence lwserf
Siimon IKhattar to the sherifl in orde
to make d statement.

| said that Mr. Marshall didnt '
olab Mr. Scale.” he testified, e

Hut in court the next dav Practwng
reverted Lo his original story. aveus
inp Marshall of the stabbing. e st
he had wavered because L owas
ceared . .. of my life peing taken '

He feared Marshall's friemls would
week revenge i he seqquealed T oong
him. . :

RCMDP now have 3 new suspeet 1rs
the murder case. Charges mav bes
laicl once Marshall is cleared.



2ld Marshall Jr. o

y Gould

JERTOU- Sydney's crack R.C.M.P
gators have gathered enough evidence
could find Donald Marshall Jr., 28,
nt of the 1971 knife slaying of 16 year old
Seale. ,

decision is expected soon from the
| Justice Department in Ottawa. In the
me, Junior Marshall is serving day parble
Carleton Center in Halifax. )
stice officials in Ottawa have confirfned
- of the RCMP report which indicates that
pect has identified himself and has
>d “"evidence of his own guilt.” _
MP have turned up what is believed to be
urder weapon” hidden at a Sydney house
past eleven years. The knife has been
over to the RCMP crime laboratory for
ation by scientific methods. Along with

Pag
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the alleged murder weapon clothing exhibits
used as evidence during the 1971 trial belonging
to Seale and Marshall will be surfaced to match
fibres found on the alleged murder weapon.

It is not clear when charges will be laid.
However, indications are that Marshall must be
granted full free pardon, which would declare
him innocent of the crime...a crime he denied,
found guilty and has served the allowable life!
term. t

According to legal experts, he will be the:
first Canadian found not guilty of the charge:
after serving a long prison ter i

Eyewitnesses Account

Mr. Marshall was convicted primarily by the:
eyewitness testimony of one 16 year old John:
Practico who testified that while drinking beer:
behind a bush at Wentworth Park, he heard Mr.:

e

Marshall and Mr. Seale arguing. He said he saw:

Mr. Chantalso said thathe had at firstiiedto .

olice about what happened that night.

In his address to the jury, Mr. Marshall's
awyer indicated he found it strange that Mr.
~hant did not name Mr. Marshall on the spot as
he killer when the two of them met several
olicemen as Mr. Seale was being placed in an
imbulance. It was also strange, the lawyer
aid, that Mr. Chant did not implicate Mr.
Aarshall when he again met police the next
orning.

Lied Under QOath?

Both crown witnesses have now indicated
1ey've given statements under pressure from
ydney's Detective Division under Det-Sgt.
ohn Maclintyre, now the Chief of Police.

Sydney Police, it was learned, obtained
atements because as one witness told a Globe
1d Mail reporter:“The Police were out to get
arshall.” Another witness has alleged he was
‘essured by the Sydney and Louisbourg Police -
 concoct a story. .

Maynard Chant revealed that he told
rdney detectives a phony story because he was
ightened during a two-hour police
terrogation. '

Chant has indicated that he wants to clear
s conscience because he was a “born again
aristian.”

Meanwhile, John Practico remains under
ychiatric observation and resides outside

T et

-~

Marshall pull out a shiny object and stab Seale.

Mr. Practico admitted dnder cross-
examination that he had consumed haif a bottle
of wine, six large bottles of beer and three
small bottles. He also testified that he had
become liquor sick at the dance, was a heavy
drinker and drunk the day before the stabbing
and the day after. _

Outside the Supreme Court trial Practtqo
told Crown Prosecutor Donald C. MacNeil in
front of Det-Sgt. John Macintyre and Sheriff
James McKillop that “Marshall did not stab
Seale.” However, when they returned inside the
courtroom, Practico stuck to the story he gave at
the preliminary hearing.

A Globe and Mail reporter has learned that
Practico was a psychiatric patient of the No_va
Scotia Hospital less than a month before the trial
began. _

His mother has said he should not.hav_'e been
called as a witness and his psychiatrist was
reportedly shocked that the youth'’s testimony
was believed.

Meanwhile, Maynard Chant of nea_rby
Louisbourg, was the other prosecution
eyewitness. He said he was on his way to catcha
bus when he noticed John Practico crouched
behind a bush and watching two people on
Crescent Street. _

ccording to the court transcript, Mr. Chant
testified: “One fellow, | don't know, hauled
something out of his pocket - anyway, maybe - |
don't know what it was. He drove it tou:vard the
left side of the other fellow's stomach.”

At that point, Mr. Chant fled to a nearby
street and a few minutes later, Mr. Marshall ran
up to him.

Under direct examination by Mr. MacNeil,
Mr1. Chant contended that it was the youth who
had stabbed Mr. Seale who met him on the
nearby street. But under cross-examination he
admitted “No, I'm not sure" that he had seen Mr.
Marshall earlier on Crescent Street.



Ll

pretty story . . .. The unique case of Donald Marshall |
- will result in one of the most bitter court battles i
. witnessed in this province in a long time. The fact that :
notices of civil suits already have been filed has set in
motion a series of moves by the defendants who plan a
vigorous battle over the allegations of false imprison-
ment and false arrest. Attomey- General Harry How
has made it abundantly clear the province in no way &
will become involved in any financial settlement in the £
case. City Solicitor Mike Whalley, although he receiv- £

LATES sacBadelid

ed notice of suit against the city, says there is no way

the city can be sued. Any action must be taken against
individual police Of_lflilg_‘t?__!_‘_s_"._”,___.__g}{]ptl_lg_r Sydney mote z




gReal stor of 1971 stabbing |

i1l soon unfold. ,says lawye

| L "

; P PP RL T By MERLE mcls C. {{ney Polics Investigators Willlam Urquart and John Mac-

"Pocaens 0 ... . Stalf Reporte CTG mz mwf,_r -

1 Mnnh.lllsllw contends the real s be- L

1° J:rﬂoﬁddw g {::bblzg in Sdeey wumnid ‘ ‘Mr. Edwards asked the. lppeal court to allow rebut-

In the province's court of appeal Dec. 1'and 2. . -t ni !/trom the polce officers should the court entertain evi-

tJ | #A.five-judgs panel of the court ruled psnul!y o By ence from the or!ginal trial's two “‘eye-witnesses"

v1 lawyer Stephen Aronson's application to introduce new w Itynlrd Chant and John Pratico.

yevidence Tuesday — seven witnesses will give: testlmonynr ' - The court said It. would hear evidence of Chant “ut
- and the court reserved declslon on the remainder of aff}- ﬁ“‘? not rule on whethar Pratico would be called to testi-

/:;fﬂa\rit' evidence.and/or other oral evidence. o CE

i Marshall, 28, a Cape Breton Mic Mac Indian, Is seek. - Mr. Edwards opposed hearing any evidence of Pra-
,ing .to overturn his 1l-year-old second-degree murder ' {ico at all, accepting that Pratico was not present at the
,.conviction. The action lollows an RCMP re-investigation:® tcena of the 1971 stabbing. He also noted the man's long
- of the case and the intervention earlier this year by then.-. history of psychiatric treatment — part of his symptoms
justice minister Jean Chretien. being referred to as a Lendency to “fantasize’’ and "'seek
The new version of events In Wentworth Fark, Iz the limelight.* '
> Crown and defence lawyers acknowledged Tuesday, in-"~ "' The future of the case remains wide open following
7 clude a change in Marshall's own story to clarify what Tuesdny s hearing. The court may still dismiss the ap-
*slawyers referred to as his “less than forthright” tesumo- _peal or order a new trial-or acquit Donald Marshall.
_ny at trial In 1971 i Other witnesses the court ruled would give testimony
‘ Rapood!nu to questions from the court Mr. Aronrnn in Decembear Include Patricia Harris — who at the origi-
- gald his client would be seeking protection under the' nel trial told of seeing only Marshall and Seale in they

'Camdl Evidence Act when the {inal version is told. park and who is now calegorized as a ‘“‘recanting’ wit-
€' The Act protects persons from having testimony in' "/ ness whose story has changed.
one pmedmg used against them in subsequent proceed-~ ' Evidence from a group of witnesses termed as “'re

"" |ating to the third party' Include James MacNeil, spoken

ngl
Crown secutor Frank Edwards “took little l-nue n{ in court Tuesday as the man who went lo Sydney po-
s wllh proposed new evidence except where witnesses con-! Immediately after Marshall's conviction with infor-
\-_cemed were likely to say “*damnable things™ about Syd- "' matlon that another man stabbed Scale. J

CHRCA € -~ HERG L))
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New evidence
to be heard

Witnesses with new evidence in the 1971 slaying
that resuited in a Cape Brelon Micmac Indian’s mur-
der conviction will appear before a panel of appeal
court judges tomorrow in Halifax.

The Nova Scotia Supreme Court Appeals Divi-
sion, which is hearing the case of Donald Marshall
_..J_[;. has set aside Wednesday and ay for fres
evidence in the appeal.

The case was re-opened this year in an RCMP re-
investigation and justice minister intervention on be-
half of Marshall who has maintained his innocence in
the slaying of his 16-year-old friend Sandy Seale in
Sydney’s Wentworth Park.

Three options remain with the appeal court judg-
es. They may dismiss the appeal, acquit Donald Mar-
st_lallo_r_qr_t_ierlnewlrial.memhmutmmbme :

= ~--—for their decision. - -- - . . "

== After defence |awyer Stephen Aronson's applica-
tion to introduce fresh evidence in October, the ap-
peal court ruled it would hear from at least seven wit-
nesses, including Donald Marshall,
e Expectedistesﬁmmypoinﬁngtolﬂﬂmm
who stabbed Marshall's friend Sandy Seale in the
park, and a new version of what happened from Mar-
shall himself.

+ Witesses fall into two categories: a group re-
ierred o a3 “recanting” witnesses, and witnesses |
whose evidence relates to the third party. Included is
James MacNeil, spoken of in eardier court proceed- .
ings as the man who went to Sydney police immedi. !
ately after Marshall's conviction with information
that another man stabbed Seale. |

An RCMP fibre-expert; Sydney residents Allan -
Gregory Ebsary and Dorna Marie Ebs2ry, and wit- !
nesses from the original trial: Maynard Chant and
Patricia Harris, round out the list of witness required
s0 far by the court. i

The court reserved decision In October on
whether testimony is pecessary from 1971 Investigat. 5
ing Sydney policemen John MacInytre snd William °
Urquhart, who are now, respectively, Sydney's chief i
of police and hesd of detectives. R LY

_ Prosecutor Frank Edwards requested tha police |
be allowed to respond to anything “demnable™ gaid !
* MRS them In pew testipgny = i P A
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Toronto Star special = 5% .. ¥
HALIFAX ‘— The legal process to
clear Donald Marshall of his murderg
conviction has finally begun. AR
Marshall, 29, spent 11 years in prison’
for the 1971 stabbing death of 16-year-
old Sandy Seale in Sydney, N.S. But he

investigation by police concluded he was
innocent. :

A Nova Scotia appeals court yesterday
decided to summon seven witnesses to
give fresh evidence on Dec. 1 and 2. The
special review of the case was requested
in June by Jean Chretien, former federal
minister of justice. Vs

Depending on the new evidence, the
appeals court could confirm the original
murder conviction; order an acquittal;
or order a retrial before a jury in Cape
Breton.

Stephen Aronson, Marshall’s lawyer,
said the testimony of four of the wit-
nesses would prove that another person
killed Seale on May 28, 1971. P

None of these witnesses testified at the
original trial. !

But one of them told Sydney police in
November, 1971 — 10 days after Mar-
shall was convicted — that he saw some-
one else murder Seale. .

Sydney police did not reveal this infor-
mation until the Royal Canadian Mount-

R s L Ay Ok b/8a

ed 11

was released last March after a new:

. ek
e

gt i 1R

.l n .

murder case

years ..

ed Police t'doitiaridther look at the c_;'sc_a-

this year.

Two other {ﬁmeéses to be called in

December, both juveniies at the time of

the murder, have recanted their earlier |

testimony, according to crown prosecu-

tor Frank Edwards.

Marshall will be the seventh witness.
He maintained his innocence throughout
TV . his original trial

and his years at
Dorchester

h maxin;um-securi—
§4 ly penitentiary in

4l New Brunswick,

John Pratico,

4l the prosecution’s

sole alleged eyewit-

. ness during the

original trial, was
not called to ap-

@

3

pear before the ap-
peals court.
Pratico also has

Aronson: Lawyer
S L omEanR recanted his origi

el igi-
else did killing. nal testimony and
would “say some very damaging things

about the police,” Edwards said. “It
would be an exercise in futility to hear
his testimony.”

Pratico was under a psychiatrist’s

' Continued from page Al )
care during the 1971 trial and still is
today. .
“Pratico will say anything to be in the
limelight,” Edwards said. “That is the
nature of his illness.” o
Between the time of the preliminary
hearing and the trial in 1971, Pratico
suffered a nervous breakdown and was
taken by police to the Nova Scotia
Hospital in Dartmouth. He returned to
Cape Breton a few days before the trial
IB1Q au 1 Ahe star witness.

In an affidavit filed with the court this
year, Pratico claims he was pressured

by police into testifying that he witness-
ed the murder. ) : :
Although some of the five appeals
court judges appeared to favor sending
Marshall to a {etrial, both Edwgrds an
Aronson argue the court will hear
enough evidence to make its own deci-
sion. “It would not be fair to my client to

order a new trial and prolong the mat-
ter,” Aronson said. .

A final decision is expected in egrly
1983.

If Marshall is finally cleared, legal ex-
perts sav he will be the first Canadian
found not guilty of a murder charge
after serving a long prison term.

After vesterday's hearing, Aronson

ed since his 1971 trial.

said his client “was happy that the case :-
is making some progress’. it
- It was the first time Marshall, son of -
... the grand chief of the Micmac nation,
. appeared in court and was photograph-




SYDNEY,
mysteries in the Donald Marshall
case will finally begin to unravel
Wednesday in a3 Halifax court-
room.

That's when the Nova Scotia Sy-
preme Court wij| begin to hear the
appeal of the Micmac Indian from
Cape Breton Island who spent
nearly 11 vears in prison for the
1971 ‘murder of his friend Sandy
Seale — a killing he always majn-
tdined he never committed. g

Seven witnesses have been sum-
moned to give evidence.

Marshall, now 28, was released
on parole in March, 1982, after an
RCMP probe of Seaje’s murder
suggested he was innocent and the
vietim of a shoddy pelice investi-
gation, fve

w=

Special review a2

The swecial review by the Su-

rreme Court was requested in

dune ov former justice minjster
Jean Chretien. ‘

The major question the seven

subpoenaed witnesses may help

- Sove is: If Marshall didn't murder

N.S. — The many

Seale in a Sydney park 11 vears
ago, who did? .

The court wil] hear the full ver-
sion of the events in the park. in-
cluding what occurred immediate
ly before the murder.

The testimony is expected to re-
PRt T e veal how qffj-
3” cers of the Syd-
; ~ ney police force
coerced at least
twao Cape
Breton vouths
into fabricating
their evidence
on which Mar-
shall was con-
victed,
i R Mavnard

' “Chant. 14 vears
Marshall old ar the time
of the murder, and John Pratica.
then 16, have since sianed sworp
affidavits saving that fear of po-
lice led them 1 give evewiiness
accounts of a murder thev had not
seen,

Rov Ebsary, 70, who SAVS he s
an ordaired priest in the “Univer-
sal Life Church.” js also exjpocted
to give evidence,

It was a confession by a new sus-

1932'-/'.!;3 :

pect that set
for Marshall's release. .

Marshall testified at his trial
that twa men “who looked Jike
Priests” stabbed Seale and also cut
Marshall on the arm.

Forensic evidence

Another witness is Jimmy Mae.
Neil. a Svdney man who says he
Was involved in the murder.

Special to The Star

the wheels in motion |

Not until after the tria was over |}

did he go to the police and tel] his
story,

There will also.be new forensic i

evidence about fabrics found on
the alleged murder weapon,
Marshall is represented by Dart-
mouth lawyer Stephen Aronson.
He wants to get Marshall a “free
pardon” — meaning government
recognition he never committed
the murder in the first place —
and substantial financial compen-
sation for his 11-year ordeal. .

The Marshall case promises tq

beceme an important legal mile- |

stone. No Canadian has ever heen
teelared innocent of a murder
charge and had the sentence over-

thrown after having served time

N prison. legal experts say.
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Marshall Launches Civil Action
Against City, Police Officials

The Marshall murder case took a new twist today when a Donald Marshall. Jr.. of Membertou now residing in
- lawsuit was launched against the City of Svdney, Police Chief Halifax, was convicted of the murder of 16-vear-old Sandy
. John Maclntyre and Detective Bill Urquhart. Seale near Wentworth Park in May, 1971. Marshall served 11

~ The writ. issued bv Marshall's lawver Steve Aronson, vears of a life term before new evidence surfaced that gave
- claims unspecified damages as a result of murder pro- the accused his freedom pending a decision by the Supreme
ceedines brought apainst Marshall in 1971, Court next month.




esday, February1,1983  THE CHRONICLE-HERALD 3

Marshall suing
Cfty‘ of Syu dey

- SYDNEY (CP) — Donald Marshall, who served a
‘decade in penitentiary for a murder conviction cur-
rently under review by the Nova Scotia Supreme
Court, has filed a statement of claim against the City
of Sydney and its two members of its police depart-
‘ment. :

© Details of the claim are not available pending
further court action. Marshall's suit names as defend-
ants the city, police chief John L. MacIntyre and his
chief of detectives, William Urquhart.

Jean Chretien, then the federal justice minister,
ordered the review of Marshall's case after new evi-
dence surfaced during an RCMP investigation.

The court heard two days of testimony in Decem-
~.ber before adjourning further hearings, later sched-
~.uled Feb, 16,

Several witnesses who gave testimony that

helped convict Marshall of the fatal stabhing of San-
- ford (Sandy) Seale, 16, in 1971 told the Supreme Court
- their evidence had been false.
- Marshall, 29, has served most of hic time behind
bars at the federal penitentiary in ! 1 hester, N.B.
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Cape

Locel legal experts were shocked that Donald Mar- P
shall, Jr. has launched a lawsnit against the city and }-
two of its police officers before disposition of the case f‘_'
in the Supreme Court later this month. The city’'s legal F:
staff indicates the spit against the city is not legal on -
the grounds the city cannot he held responsible for the
== action of members of the police department , . | And
- while we are commenting on this entire bizarre sitya.
- tonisn’t it about time that the police officers involveq £
i _inthis case had a chance to tel] their side of the story?

S e -The strain has been heavy on both Polica Chisf John §:
= Maelntyre and Inepector B Uiquhare yet they have
- had to suffer in silence. It's not fair. . . The price war
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