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)YAL CANADIAN MOUNTED POLICE GENDARMERIE ROYALE DU CANADA 

YOUR NO. 
VOTP,E N° 

OUR NO. 
NOTRE N°  

 

"H" Divi6ion 

Sydney, N.S. 
80-01-08 

Chie6 A. Chtistma, 
Membektou Indian Resekve, 
Sydney, N.S. 

Dealt Chie4 Chtistmas: 

1 would tike at this time to expkess my 
appkeciation 6ot the excettent assistance 
kendeked by Cat. Dan PAUL o6 youk Resetve, 
in connection with the ecent Mundet 
investigation invotving Fkasen Joseph 
MacLEAN and Pency Rotand MURRIN, who 
have been chatged at coukt. 

The succesqut conctusion o out 
investigation was cteatty as a kesutt 
o4 a team et6okt by att peksonnet 
invotved. The assistance tendeted by 
Cat. PAUL was an integtat patt o6 that 
team et6okt. Ptease convey my sincete 
appteciation to Cst. PAUL and to othet 
membeks o6 youk Councit who wee mort 
coopetative duking this investigation. 

Youks ttuty, 

D . Sco t, Insp. • „ 
Commanding Sydney Sub/DivisioAilyA 

at • 7j 
py 



WILLIAM ALEXANDER URQUHART 

February 23, 1919 

Grade 10; West Bay School (1938) 

Canadian Armed Forces (Army) (September 5, 
1939). Overseas - England, France, Belgium, 
Holland, Germany. 
Cape Breton Highlanders: Private, Lance-
Corporal, Corporal (1939-1944). Royal 
Regiment of Canada - Sergeant (June 1944-
October 25, 1945). Taught at Officers' 
Training Centre in Brockville, Ontario for 
eleven months (1943). Wounded twice overseas. 
Honourable discharge: October 25, 1945. 

Farming: 1945-1949 

Canadian National Railways: Spare Board 
Brakeman (1948-1949) 

Sydney City Police: Hired February 14, 1949 as 
a Constable. Walking and car patrol until 
approximately 1960. Between 1960 and 1965 - 
By-law enforcement. 1965-1983 Detective 
Department (Sergeant of Detectives, 1973; 
Inspector of Criminal Investigation, 1980). 
Retired June 30, 1983. 

BORN: 

SCHOOLING: 

EMPLOYMENT: 

COMMUNITY INVOLVEMENT: 

Atlantic Police College Board of Directors 
(1972-1978). 
Board of Directors of Howard House 
(1978-1986). 
Board of United Appeal (1979-1984). 
Board of Directors Sydney Credit Union 
(1977-1982). President and Chairman of the 
Board (1980-1981). 

N2061275 
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411. 

0152 
RE: 0152 5 cif / 100 

0 CR LANG:E LVL: 2 
REM: HFX 

*ROYAL CANADIAN MOUNTED POLICE - IDENTIFICATION SERVICES 

*RESTRICTED - INFORMATION SUPPORTED BY FINGERPRINTS SUBMITTED BY LAW 
*ENFORCEMENT AGENCIES - DISTRIBUTION TO AUTHORIZED AGENCIES ONLY. 

FPS: 422521A 

PATTERSON. ROBERT BRUCE BENJAMIN 

*CRIMINAL CONVICTIONS AND RELATED INFORMATION 

1970-08-12 BE & THEFT SEC 292(1)(8) CC 2 YRS SUSP SENT ON EACH CHG SYDNEY NS (6 CHGS) CONC 
1971-02-08 
SYDNEY NS 

1971-03-18 
SYDNEY NS 

THEFT OVER $50 SEC 280(A) CC 

BE & THEFT SEC 292(1)(B) CC 

1 MO 

3 MOS 

1971-09-08 DAMAGE TO PROPERTY SEC 383(1) 4 MOS 
SYDNEY NS CC 

1973-08-01 
TORONTO ONT 

1973-08-15 
TORONTO ONT 

1974-02-04 
TORONTO ONT 

1974-04-09 
TORONTO ONT 

1975-01-21 
TORONTO ONT  

POSS OF STOLEN AUTO 
THEFT UNDER $200 
FRAUD 

BE & THEFT (4 CHGS) 
THEFT OF AUTO 
THEFT UNDER $200 
POSS OF STOLEN PROPERTY 
UNDER $200 
FAIL TO APPEAR 

FAIL TO OBEY PROBATION ORDER 

FOSS OF CONTROLLED DRUG FOR 
THE PURPOSE OF TRAFFICKING 

(1-3) SUSP SENT & PROBATION 
FOR 1 YR 

(1) 12 MOS ON EACH CHG CONC 
(2-4) 3 MOS ON EACH CHB CONSF 

& CONSEC TO #1 
(5) 1 MO CONSEC 

1 DAY CONSEC TO SENT DATED 
1973-08-15 

1 YR 

FOSS OF A CONTROLLED DRUG FOR 6 MOS CONC WITH SENT DATED 
THE PURPOSE OF TRAFFICKING 1973-08-15 



1975-02-11 THEFT OVER $200 (1-3) 2 YRS LESS 1 DAY ON 
TORONTO ONT POSS OF STOLEN PROPERTY CHG CONC 

OVER $200 (2 CHGS) 
THEFT UNDER $200 

1975-02-13 THEFT UNDER $200 2 YRS CONC WITH SENT NOW 
TORONTO ONT SERVING 

1975-11-10 FRAUD (1) 6 MOS CONSEC TO SENT 
KINGSTON ONT THEFT OVER $200 SERVING 

(21 6 MCS CONSEC TO SENT 
SERVING BUT CONC 

1975-12-16 ESCAPE LAWFUL CUSTODY SEC 133 3 MOS 
KINGSTON ONT (1)(A) CC 

1977-05-25 RELEASED ON MANDATORY 
SUPERVISION 

1977-10-13 MANDATORY SUPERVISION VIOLATOR RECOMMITTED 

1978-02-07 RELEASED ON MANDATORY 
SUPERVISION 

1978-03-02 MANDATORY SUPERVISION VIOLATOR RECOMMITTED 

1978-03-09 FOSS OF STOLEN PROPERTY OVER 3 MOS 
TORONTO ONT $200 

1978-03-21 THEFT UNDER $200 2 MOS CONSEC TO SENT NOW 
TORONTO ONT SERVING 

1978-04-27 RELEASED ON MANDATORY 
SUPERVISION 

1978-06-22 USE STOLEN CREDIT CARD 2 YRS 
BRAMPTON OUT SEC 301.1(1)(C)(I) CC 

1978-06-22 MANDATORY SUPERVISION VIOLATOR RECOMMITTED 

1980-05-09 LRIVE WITH MORE THAN 80 MGS OF $150 I-D 10 DAYS 
TORONTO ONT ALCOHOL IN BLOOD 

1980-06-25 CONSPIRE TO COMMIT FRAUD 18 NOS 
TORONTO ONT 

1981-05-28 RELEASED ON MANDATORY 
SUPERVISION 

*END OF CONVICTIONS 
p. 



Time when committed 

1111•1111111011111,100Wr 

POLICE COURT 
CITY OF SYDNEY 

CHARGE: 

14 2- Age. 

Residence. 

Place ofBirth._ .4, t. 

Occupation.  

Married or Single_ 

State of education 9.•  
Religion_ /2.. .0  
No. of Prior Convictions.  

Use of Liquor  

Convicted of offence charged and 
adjudged to pay a fine of  

and costs.  
to be paid forthwith. 

TotaL 

In delault of payment 

Common Jail at Sydney. 

Warrant Issued_  

Defend an I.  

----days in the 

Stipendiary Magistrate in and for 
the City of Sydney 

RECEIVED PAYMENT 19 

OM. City Collector 
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POLICE COURT 
CITY OF SYDNEY , 

„_7/ 
Le / L4L/L-  LS-c:-----Prosecutor 

S-; 

 q,../f; 3 CHARGE: 

• 
.2 

Age. 

Residence. /O,4.1.  4"e"(a.".-‹ 
Place of 
Occu p a tion. _ 
Married or Single._ 
State of education. 

..--..-.—...—....— 
No. of Prior Convictions.. ____----- 
Use of Liquor....................... 
Convicted of offence charged and 

adjudged to pay • fine of. —1 

to be paid forthwith.------ S---  — 
and costs. ...... 

.. 
 

Total. 

In default of payment. 

Common Jail at Sydney. 

Warrant Issued_. 

Defendant____.-- ......  

----.---.----___. 
Stipendiary Magistrate in and for 

the City of Sydney. 

RECEIVED PAYMENT----------19-- 

City Col:lector 
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0 0200 

POLICE COURT 
CITY OF SYDNEY 

444rosecvtor 

_____Defendant 

CHARGE: 
Age.).?irer Ace. a c.z -/ c 

.. 

Place of Birth....C.;%..eat. ...... — 

Occupation. 

Married or Time when committed h'4r.rr..k  

State of education  

Religion. . c .  
No. of .

Prior ConvictionL 3'i4 LL 
Useof Liquor ........ --.—....—._ 

Convicted of offence charged and 
adjudged to pay a fine of  

nd costs. .......... 
to be paid forth;&.-----1---  t  

Total.  

d cite_ 

In default of payment. 

Common Jail at Sydney. 

Warrant Issued.  

Defendant  

RECEIVED PAYMENT_ 

da:-I in the 

• 

(1. Cti  S .1  

A 

_f 
Stipendiary Magistrate iu and for 

the City of Sydney. 

19 

....... 

City Collector 
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55520 
POLICE COURT 

CITY OF SYDNEY 

,116e ,,List.A42) Defendant 

Age  2??Cty. /9  

Residence 77Cr.g/-/f-(--473- -x'‘7,9Ct  

Place of llirtli  

Occupation • 1.11 

Harried or Single.  

State of education  PC  

Religion /1 C  

No. of Prior Convictions.  

Use of Liquor  

Convicted of offence charged and 
adjudged to pay a fine ......... 

.S. - and costs.  
to be paid forthwith  

Total  

In default of payment 

Common Jail at Sydney. 

Warrant Issued. 

Defendant  

CHARGE: 

der Cc. 

C o 

.t 
days .S.n the 

Time when committed 

7321,-/  / / 7/ 

    

Stipendiary Magistrate in and for 
the City of Sydney. 

RECEIVED PAYMENT 

    

--19----- 
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This subsection is not a curative provision and does not relieve against the 
mandatory provisions of ss. 487 and 468 which require a record to be made 
of the evidence at trial: R. v. TROTCHIE (1982), 66 C.C.C. (2d) 396, [1982] 
3 W.W.R. 751 (Sask. C.A.). 
Subsec. (3). Where there is no dispute between the parties as to the accuracy 
of the transcript of his charge the death of the trial Judge preventing his 
certification will not affect the hearing of the appeal: R. v. JOHNSTON 
(1975), 28 C.C.C. (2d) 222,35 C.R.N.S. 164 (N.B.S.C. App. Div.). 

POWERS OF COURT OF APPEAL—Parties entitled to adduce evidence and be 
heard—Other powers—Execution of process—Power to order suspension—
Revocation of suspension order. 

610. (1) For the purposes of an appeal under this Part the court of 
appeal may, where it considers it in the interests of justice, 

(a) order the production of any writing, exhibit, or other thing con-
nected with the proceedings; 

(b) order any witness who would have been a compellable witness at 
the trial, whether or not he was called at the trial, 

to attend and be examined before the court of appeal, or 
to be examined in the manner provided by rules of court 
before a judge of the court of appeal, or before any officer of 
the court of appeal or justice of the peace or other person 
appointed by the court of appeal for the purpose; 

(c) admit, as evidence, an examination that is taken under subpara-
graph (b)(ii); 

(d) receive the evidence, if tendered, of any witness, including the 
appellant, who is a competent but not compellable witness; 
order that any question arising on the appeal that 

involves prolonged examination of writings or accounts, or 
scientific or local investigation, and 
cannot in the opinion of the court of appeal conveniently be 
inquired into before the court of appeal, 

be referred for inquiry and report, in the manner provided by 
rules of court, to a special commissioner appointed by the court 
of appeal; 
act upon the report of a commissioner who is appointed under 
paragraph (e) in so far as the court of appeal thinks fit to do so, 
and 
amend the indictment, unless it is of the opinion that the accused 
has been misled or prejudiced in his defence or appeal. 1985, 
c. 19,s. 142(1). 

In proceedings under this section the parties or their counsel are 
entitled to examine or cross-examine witnesses and, in an inquiry under 
paragraph (1)(e), are entitled to be present during the inquiry and to 
adduce evidence and to be heard. 

A court of appeal may exercise in relation to proceedings in the 
court any powers not mentioned in subsection (1) that may be exercised 
by the court on appeals in civil matters, and may issue any process that is 
necessary to enforce the orders or sentences of the court but no costs 
shall be allowed to the appellant or respondent on the hearing awl deter- 
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Section 610—Continued 
Initiation of an appeal or on any proceedings preliminary or incidental 
thereto. 

Any process that is issued by the court of appeal under this section 
may be executed anywhere in Canada. 1953-54, c. 51, s. 589. 

Where an appeal or an application for leave to appeal has been 
filed in the court of appeal, that court may, where it considers it to be in 
the interests of justice, order that any obligation to pay a fine or any order 
of forfeiture or disposition of forfeited property be suspended until the 
appeal has been determined. 

The court of appeal may revoke any order it makes under subsec-
tion (5) where it considers such revocation to be in the interests of justice. 
1985,c. 19,g. 142(2). 
Subsec. (1)(a). Where the trial Judge incorrectly refused to admit a docu-
ment into evidence, it was accepted upon appeal by the appellate Court and 
considered in allowing the appeal and entering a verdict of acquittal: R. v. 
PARTRIDGE (1973), 15 C.C.C. (2d) 434,5 Nfld. & P.E.I.R.420 (P.E.1.S.C.). 
Subsec. (1)(6). Approval was given to an appellate Court receiving viva voce 
evidence of analysts whose certificates had been admitted as evidence at 
trial: KISSICK et al. v. THE KING (1952), 102 C.C.C.I29, 14 C.R.1 (S.C.C.) 
(4:1). 

Where the appellant's co-accused deposed by affidavit to an improper 
communication between a Crown witness and the jury foreman the appel-
late Court conducted a viva voce examination of six persons: R. v. MAYHEW 
(1975), 29 C.R.N.S. 242 (Ont.C.A.). 
Subsec. (1)(d). Where the trial Judge refused to allow a deceased preliminary 
inquiry witness' evidence to be read in because the Crown had overlooked 
first proving that the accused had been present there, an appellate Court 
allowed this technical defect to be cured before it: R. v. HULUSZKIW 
(1962), 133 C.C.C.244, 37 C.R.386 (Ont.C.A.). 

If the fresh evidence is considered to be of sufficient strength that it 
might reasonably affect the verdict of the jury it should not be excluded on 
the grounds of an earlier failure to exercise reasonable diligence to present 
it at trial: A1cMARTIN v. THE QUEEN, [1965] 1 C.C.C.142, 43 C.R. 403 
(S.C.C.) (9:0). 

Fresh affidavit evidence was received where the appellant satisfied the 
appellate Court that the failure to call the dcponent at trial was not due to a 
lack of diligence: R. v. MILLER, [1966] 1 C.C.C.60 (N.B.S.C.App.Div.). 

In HORSBURGH v. THE QUEEN, [1968] 2 C.C.C.288, 2 C.R.N.S. 228 
(S.C.C.), it was held (4:3) that the fact that two witnesses had testified and 
been cross-examined at trial is not a valid ground for refusal by the Appeal 
Court to admit their affidavits retracting and contradicting their own evi-
dence. 

Before receiving the proposed new evidence, the appellate Court must 
first be satisfied that it is of sufficient cogency to warrant the granting of a 
new trial: R. v. }DUN and three others, [1970] 5 C.C.C.142, 11 C.R.N.S. 104 
(N.S.S.C.App.Div.). 

The power of an !late Court to admit new evidence is broad and 
where this evidence, c ly relevant to the issue of guilt, was known to the 
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Section 612—Continued 
appeal is referred under this section, the court of appeal may, if it consid-
ers that the appeal is frivolous or vexatious and can be determined with-
out being adjourned for a full hearing, dismiss the appeal summarily, 
without calling on any person to attend the hearing or to appear for the 
respondent on the hearing. 1968-69, c. 38,s. 59. 

Powers of the Court of Appeal 
POWERS—Order to be made—Substituting verdict—Appeal from acquittal—
New trial under Part XVI—Where appeal against verdict of insanity allowed=  
Appeal court may set aside verdict of insanity and direct acquittal—Additional 
powers. 

613. (1) On the hearing of an appeal against a conviction or against a 
verdict that the appellant is unfit, on account of insanity, to stand his trial, 
or against a special verdict of not guilty on account of insanity, the court 
of appeal 

(a) may allow the appeal where it is of the opinion that 
the verdict should be set aside on the ground that it is unrea-
sonable or cannot be supported by the evidence, 
the judgment of the trial court should be set aside on the 
ground of a wrong decision on a question of law, or 
on any ground there was a miscarriage of justice; 

(b) may dismiss the appeal where 
(i) the court is of the opinion that the appellant, although he was - 

not properly convicted on a count or part of the indictment, 
was properly convicted on another count or part of the indict-
ment, 
the appeal is not decided in favour of the appellant on any 
ground mentioned in paragraph (a), 
notwithstanding that the court is of the opinion that on any 
ground mentioned in subparagraph (a)(ii) the appeal might be 
decided in favour of the appellant, it is of the opinion that no 
substantial wrong or miscarriage of justice has occurred, or 

(iv) notwithstanding any procedural irregularity at trial, the trial 
court had jurisdiction over the class of offence of which the 
appellant was convicted and the court of appeal is of the opin-
ion that the appellant suffered no prejudice thereby; 1985, 
c. 19,s. 143(1). 

(c) may refuse to allow the appeal where it is of the opinion that the 
trial court arrived at the wrong conclusion as to the effect of a 
special verdict, and may order the conclusion to be recorded that 
appears to the court to be required by the verdict, and may pass a 
sentence that is warranted in law in substitution for the sentence 
passed by the trial court; 

(d) may set aside a conviction and find the appellant not guilty on 
account of insanity and order the appellant to be kept in safe cus-
tody to await the pleasure of theqntngant governor where it is of 
the opinion that, although the plieLlant committed the act or 
made the omission charged against him, he was insane at the time 
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the act was committed or the omission was made, 80 that he was 
not criminally responsible for his conduct; or 

(e) may set aside the conviction and find the appellant unfit, on 
account of insanity, to stand his trial and order the appellant to he 
kept in safe custody to await the pleasure of the lieutenant gover-
nor. 

(2) Where a court of appeal allows an appeal under paragraph (1)(a), 
it shall quash the conviction and 

direct a judgment or verdict of acquittal to be entered, or 
order a new trial. 

(3) Where a court of appeal dismisses an appeal under subparagraph 
(1)(b)(i), it may substitute the verdict that in its opinion should have been 
found and 

affirm the sentence passed by the trial court; or 
impose a sentence that is warranted in law or remit the matter to 
the trial court and direct the trial court to impose a sentence that 
is warranted in law. 1985, c. 19, 8. 143(2). 

(4) Where an appeal is from an acquittal the court of appeal may 
dismiss the appeal; or 
allow the appeal, set aside the verdict and 

order a new trial, or 
(H) except where the verdict is that of a court composed of a judge 

and jury, enter a verdict of guilty with respect to the offence of 
which, in its opinion, the accused should have been found 
guilty but for the error in law, and pass a sentence that is war-
ranted in law, or remit the matter to the trial court and direct 
the trial court to impose a sentence that is warranted in law. 
1985, c. 19, s. 143(3). 

(5) Where an appeal is taken in respect of proceedings under Part XVI 
and the court of appeal orders a new trial under this Part, the following 
provisions apply, namely, 

if the accused, in his notice of appeal or notice of application for 
leave to appeal, requested that the new trial, if ordered, should be 
held before a court composed of a judge and jury, the new trial 
shall be held accordingly; 
if the accused, in his notice of appeal or notice of application for 
leave to appeal, did not request that the new trial, if ordered, 
should be held before a court composed of a judge and jury, the 
new trial shall, without further election by the accused, be held 
before a judge or provincial court judge, as the case may be, act-
ing under Part XVI, other than a judge or provincial court judge 
who tried the accused in the first instance, unless the court of 
appeal directs that the new trial be held before the judge or pro-
incial court judge who tried the accused in the first instance; 

if the court of appeal orders that the new trial shall be held before 
a court composed of a judge and jury, the new trial shall be com-
menced by an indictment in writing setting forth the offence in 
respect of which the new trial was ordered; and 
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Section 615—Continued 
In R. v. TRECROCE (1980), 55 C.C.C. (2d) 202 (Ont. C.A.) the accused 

who was present during his appeal pursuant to this section sought to dis-
charge his counsel. The Court being possessed of certain psychiatric evi-
dence raised the question of the accused's competency to discharge his 
counsel and appoint other counsel. The Court thereupon directed that the 
accused be examined by psychiatrists who then gave evidence as to the 
accused's fitness to instruct counsel. The Court held that the accused was 
competent to instruct counsel based on the evidence that he understood the 
nature of the proceedings and the function of the persons involved and 
knew the issues and the possible outcomes notwithstanding he might misin-
terpret some of the evidence and might not only disagree with his counsel 
but might not act with good judgment. 
Subset. (4). The term "appellant" is to be construed as equivalent to the 
accused even though he is the respondent on the appeal: 1?. v. KRA WETZ 
(1974), 20 C.C.C. (2d) 173,1197512 W.W.R.676 (Man. C.A.). 

RESTITUTION OF PROPERTY—Annulling or varying order. 
616. (1) Where an order for compensation or for the restitution of 

property is made by the trial court under section 653, 654 or 655, the 
operation of the order is suspended 

until the expiration of the period prescribed by rules of court for 
the giving of notice of appeal or of notice of application for leave 
to appeal, unless the accused waives an appeal, and 
until the appeal or application for leave to appeal has been deter-
mined, where an appeal is taken or application for leave to appeal 
is made. 

(2) The court of appeal may by order annul or vary an order made by 
the trial court with respect to compensation or the restitution of property 
within the limits prescribed by the provision under which the order was 
made by the trial court, whether or not the conviction is quashed. 1953-
54,c. 51,s. 595. 

Powers of Minister ofJustice 

POWERS OF MINISTER OF JUSTICE. 
617. The Minister of Justice may, upon an application for the mercy of 

the Crown by or on behalf of a person who has been convicted in proceed-
ings by indictment or who has been sentenced to preventive detention 
under Part XXI, 

direct, by order in writing, a new trial or, in the case of a person 
under sentence of preventive detention, a new hearing, before 
any court that he thinks proper, if after inquiry he is satisfied that 
in the circumstances a new trial or hearing, as the case may be, 
should he directed; 
refer the matter at any time to the court of appeal for hearing and 
determination by that court as if it were an appeal by the con-
victed person or the person under sentence of preventive deten-
tion, as the case may be; or 
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(e) refer to the court of appeal at any time, for its opinion, any ques-
tion upon which he desires the assistance of that court, and the 
court shall furnish its opinion accordingly. 1968-69, c. 38, s. 62. 

The rules as to the admissibility of fresh evidence on appeal should be 
borne in mind on a reference under para. (b). The appellate Court will 
determine cach such situation on its merits and where the circumstances are 
unusual the appellate Court should not refuse to hear fresh evidence where 
the irutciests t justice require that it be heard: REFERENCE Re REGINA v. 
GORECKI (No.'2) (1976), 32 C.C.C. (2d) 135, 14 O.R. (2d) 218 (C.A.). 

It would seem that in light of the Canadian Charter of Rights and Free-
doms the refusal of the Minister to exercise his power under this section is 
reviewable by the courts: WILSON v. MINISTER OF JUSTICE (1985), 20 
C.C.C. (3(1) 206, 46 C.R. (3d) 91 (Fed. C.A.), leave to appeal to S.C.C. 
refused 62 N.R, 394n. 

Appeals to the Supreme Court of Canada 

APPEAL FROM CONVICTION—Appeal where acquittal set aside. 
618. (1) A person who is convicted of an indictable offence and whose 

conviction is affirmed by the court of appeal may appeal to the Supreme 
Court of Canada 

on any question of law on which a judge of the court of appeal dis-
sents, or 
on any question of law, if leave to appeal is granted by the 
Supreme Court of Canada within twenty-one days after the judg-
ment appealed from is pronounced or within such extended time 
as the Supreme Court of Canada or a judge thereof may, for spe-
cial reasons, allow. 

(2) A person 
who is acquitted of an indictable offence other than by reason of 
the special verdict of not guilty on account of insanity and whose 
acquittal is set aside by the court of appeal, or 
who is tried jointly with a person referred to in paragraph (a) and 
is convicted and whose conviction is sustained by the court of 
appeal, 

may appeal to the Supreme Court of Canada on a question of law. 1953-
54, c. 51, s. 597; 1956, c. 48, 8. 19; 1960-61, c. 43, 8. 27; 1968-69, 
c. 38, 8. 63; 1974-75-76, c. 105, s. 18. 

Subsec. (1)(a). A dissent in a provincial appellate Court on the sufficiency of 
evidence for conviction is a question of fact and not law: PEARSON v. THE 
QUEEN (1959), 123 C.C.C. 271, 30 C.R. 14 (S.C.C.) (5:0). 

Where one appellate court Judge finds a passage in a charge material and 
fatally misleading and another Judge holds that it was irrelevant, they are in 
disagreement on a point of law: R. v. BROWN (1962), 132 C.C.C. 59, 37 
C.R. 101 (S.C.C.) (3:2). 

To proceed under this paragraph there must be a strict question of law, 
not one of mixed fact and law, which is invOlved in the ratio decidendi and 
upon which there was a disagreement in the provincial appellate Court: 
DEMENOFF v. THE QUEEN, [1964] 2 C.C.C.305, 41 C.R.407 (S.C.C.) (5:0). 
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Section 674—Continued 
without the approval of the National Parole Board and no day parole may 
be granted under the Parole Act. 

675 to 681. [Repealed, see note preceding s. 669 above.] 

Disabilities 

PUBLIC OFFICE VACATED ON CONVICTION—When disability ceases—
Disability to contract—Application for restoration of privileges—Order of 
restoration—Removal of disability. 

682. (1) Where a person is convicted of an indictable offence for 
which he is sentenced to imprisonment for a term exceeding five years 
and holds, at the time he is convicted, an office under the Crown or other 
public employment, the office or employment forthwith becomes vacant. 
1974-75-76, c. 105, s. 22. 

A person to whom subsection (1) applies is, until he undergoes the 
punishment imposed upon him or the punishment substituted therefor by 
competent authority or receives a free pardon from Her Majesty, incapa-
ble of holding any office under the Crown or other public employment, or 
of being elected or sitting or voting as a member of the Parliament of Can-
ada or of a legislature or of exercising any right of suffrage. 

No person who is convicted of an offence under section 110, 113 
or 376 has, after that conviction, capacity to contract with Her Majesty 
or to receive any benefit under a contract between Her Majesty and any 
other person or to hold office under Her Majesty. 

(3.1) A person to whom subsection (3) applies may, at any time before 
a pardon is granted to him under section 4 of the Criminal Records Act, 
apply to the Governor in Council for the restoration of one or more of the 
capacities lost by him by virtue of that subsection. 

(3.2) Where an application is made under subsection (3.1), the Gover-
nor in Council may order that the capacities lost by the applicant by vir-
tue of subsection (3) be restored to him in whole or in part and subject to 
such conditions as he considers desirable in the public interest. 1974-75-
76, c. 93, s. 83. 

Where a conviction is set aside by competent authority any disabil-
ity imposed by this section is removed. 1953-54, c. 51, s. 654. 

Pardon 

TO WHOM PARDON MAY BE GRANTED—Free or conditional pardon—Effect 
of free pardon—Punishment for subsequent offence not affected. 

683. (1) Her Majesty may extend the royal mercy to a person who is 
sentenced to imprisonment under the authority of an Act of the Parlia-
ment of Canada, even if the person is imprisoned for failure to pay money 
to another person. 

The Governor in Council may grant a free pardon or a conditional 
pardon to any person who has been convicted of an offence. 

Where the Governor in Council grants a free pardon to a person, 
that person shall be deemed thereafter never to have committed the 
offence in respect of which the pardon is granted. 
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Mey 10, 1983. 

The Honourable Hark R. McGuigan, 
Minister of Justice, 
Ottawa, Ontario. 

Deer Mr. Minister: 

Re: In the Matter of a Refereeci rursueet to Section 617 of the 
Criminal Code by the lIceoureble Jeen Chretlen, Minister of 
Justice, to the Appel' Division of the Supreme Court of 
Move Scotia upon en Applicetion for the Mercy of the Crown 
on Behalf of Donald Merthall, Jr.  

1 have the honour to report that this Court has completed the hearing 
and determination of the conviction of Donald Marshall, Jr., for the murder 
of Sendford Willie!, (Sandy) Seale as directed In the abovenoted Reference 
to this Court by the thcmpourable Jeee Chretien, Minister of Justice, dated 
June 16, 1982. We have recolved certain new evidence as suggested by the 
Minister and have considered the entire record of the trial of Donald 
Marshall, Jr., In November, 1971, end the nee evidence received by us-, 
treating the matter, as required by s.617(b) of the Criminal Code,  as If It 
were an appeal by tbe convicted person from that trial. 

I transmit to yoe berenath a copy of the COsirtts reasons for judgment 
and of its formal order Issued today. 

The Court concluded that the verdict finding Donald Pr shall, Jr., 
guilty of eurdering Sandford Willie, (Sandy) Seale Is n*t Mrtil supported by 
the evidence end Is wereevonable end rust be quashed. We held that arallrlr-
Aly In such cases a new trial would be ordered but that here no purpose 
would be served In to doing since the evidence now 1) ToT— 

port a conviction. We also expressed on opinion on 14, many factors whidi 
led to this miscarriage of justice within the judicial system. 

The Court ordered that the appeel be allowed, the conviction quashed 
and a verdict of acquittal be entered. 

On behalf of the Court, I respectfully submit this report reeproting 
the Reference. 

Tow-, fa, hfelly, 

CL(11(n s  Keigen 
4101f Justice of Nova Scotia 

Ininc 

cc: Mr. John M. Bentley, Q.C., Dept. of Justice, Heilfax 



Duff Evers 

Mr. Evers, an R.C.M.P. hair and fibres analyst, has given 
expert testimony in six provinces, the Yukon, and Labrador. 
Evers had examined Seale's brown wool, and Marshall's yellow 
synthetic, jackets back in 1971, and still had uncontaminated 
slides containing samples of the material in his possession. 

I should note as well that he had examined Marshall's 
jacket, and found a jagged series of cuts and tears. The reader 
will recall Marshall's statement that Ebsary's knife got caught 
up in his jacket. Evers' observation is consistent with this. 

Evers examined the ten knives secured recently from the 
Ebsarys, as well as fibres in the envelope that knives had been 
transported to him in, and fibres in the basket which had 
contained the knives at the Ebsarys' residence. 

Approximately 46 fibres other, than cotton were removed from 
the knives. Twenty-six of these were consistent with the 
material in Seale's and Marshall's coats. 

Knife number 8 had been picked out by Mrs. Ebsary as the one 
normally carried by her husband during May, 1971. Evers found on 
that knife: 

"one brown wool fibre consistent with the outer shell 
of Seale's coat; 

eight synthetic fibres all consistent with the inner 
lining of Seale's coat; 

and three synthetic fibres consistent with the 
material in Marshall's jacket." 

The fibres in the inner lining of Seale's coat are "junk 
fibres" of a variety of types. Polyester, viscose, modacrylic, 
wool, and acetate, were all present in both the questioned and 
known samples. 

By "consistent", Evers means that the fibres have the same 
pigmentation, diameter, and consist of the same specific kind of 
material. 

Evers told me: 

"[I feel this is] fairly strong...evidence...it 
would be a very remarkable coincidence to find all 
these fibres from the three sources." 

The fibres removed from some of the other knives were also 
consistent with the inner lining of Seale's jacket. There was 

undoubtedly some cross-contamination when the knives were 
transported to the lab in a single envelope. 



CONVERSATION WITH GORDON GALE, 
NOVA SCOTIA ATTORNEY GENERAL'S DEPARTMENT 
(PROBABLY ON OR ABOUT APRIL 23, 1982)  

A.G. has taken case from Sydney police and given it to 
R.C.M.P. 

Sydney police playing games. 

Mrs. E. and daughter say they saw this stuff and recall it 
with great clarity. 

E. not yet sentenced - still under observation by 
psychiatrists. 

is he fit to stand trial??? 

Harris - new statement from her. 

she describes E. to a t 

old man with flowing white hair and cape. 

Aronson referred by A.G. to Legal Aid. 

compensation not decided 

but may be given because of Sydney police 

perjury - it may not be... 

toss up between new appeal or pardon 

(I made an editorial note here saying "have distinct 
impression that he feels E., not Marshall did the stabbing") 

I asked him to write me to advise if they feel a remedy is 
warranted, and if so, which they would recommend. 

He said he hoped to have a letter for me the week after 
next. 

Hirshorn. 



CONVERSATION WITH GALE MADE 20/82  

letter on the way 

not making a decision 

considerations: 

pardon perhaps not expedient 
[because there would be] no public airing of matter 

E. found unfit and in all probability won't recover 

will lay charge against Ebsary. 
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September 19, 1985 

Mr. Roger Tas54 
Deputy Minister of Justice 
Department of Justice 
3rd Floor 
Justice Building 
239 Wellington Street 
Ottawa, KlA 0H8 

Dear Mr. Tass4: 

At their meeting of November 22-23, 1984, the Federal-
Provincial Ministers Responsible for Criminal Justice agreed 
to establish a Task Force to examine the question of 
compensation for persons who are wrongfully convicted and 
imprisoned. At a subsequent Federal-Provincial Deputy 
Ministers meeting concerning this matter, the Task Force was 
directed to examine foreign legislation and its frequency of 
use in compensating wrongfully convicted persons, to examine 
existing Canadian compensatory regimes to determine their 
applicability in the area of compensation for wrongfully 
convicted persons and finally to explore possible 
legislative options directed towards the creation of a 
system to compensate persons who are wrongfully convicted 
and imprisoned. 

I have the pleasure of attaching the Report of that Task 
Force. 

In preparing the Report, we met on several occasions to 
discuss the material available and to exchange views, 
knowledge and experience on this matter. As you know, 
Canada lacks a proper legislative mechanism for compensating 
the innocent person who is unjustly convicted and 
imprisoned. We hope that our Report will bring Canada 
closer to a resolution of this problem. 

In submitting the Report, I wish to express my sihcere 
appreciation to the members of the Task Force who, under 
severe time constraints, have worked hard and with 
dedication on this project. I would also like to thank the 
jurisdictions they represented for allowing and supporting 
their participation. 

Yours sincerely, 

4) 
/- 
Paul Saint-Denis 
Coordinator 
Federal-Provincial Task Force 

on Compensation of Wrongfully 
Convicted and Imprisoned Persons 
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INTRODUCTION 

Despite the procedural safeguards found in our criminal 
justice system, and through no fault of their own, persons 
are sometimes convicted and imprisoned for a crime they did 
not commit. While such occurrences are rare, they do in 
fact happen. Innocent persons who have thus been convicted 
and imprisoned should have available an avenue of redress 
which, to the extent possible, compensates them for the 
damages they have suffered. 

Although legislation recognizing the right to compensation 
for someone who is unjustly convicted is widespread in 
Europe and in other parts of the world, Canada, like most 
Commonwealth countries, does not possess a statutory scheme 
providing for the compensation of persons who have been 
wrongfully convicted and imprisoned. In Canada, the only 
method whereby an individual who has been wrongfully 
convicted and imprisoned can be compensated is through ex 
aratia payments by the Crown. 

As a result of three unusual cases, the Marshall, Fox and 
Truscott cases, public attention has recently been focussed 
on this lacuna in Canadian law. This issue was discussed at 
the Federal-Provincial Conference of Ministers Responsible 
for Criminal Justice and Juvenile Justice, held in St. 
John's, Newfoundland, in November 1984. The Minister of 
Justice and Attorney General of Canada made the following 
statement at the Conference: 

"Ministers recognize the injustice committed to those 
who are wrongfully convicted and imprisoned. I believe 
the federal government has a responsibility in this 
area, a view welcomed by my provincial colleagues. 
Ministers agreed to set up a Federal-Provincial Task 
Force of officials to review the matter and develop 
options for ministerial consideration." 

kt a Federal-Provincial Deputy Ministers meeting concerning 
persons who have been wrongfully convicted and imprisoned, 
held in January 1985, the terms of reference for the Task 
Force were finalized and approved. These were: 

To examine U.S. and European legislation aimed at 
compensating wrongfully convicted persons. 

To examine the frequency of use of such 
legislation and to determine its effectiveness and 
shortcomings in providing a proper compensatory 
scheme. 
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To examine existing Canadian compensatory schemes 
(such as the Criminal Injuries Compensation Board) 
to determine if such models could be applied in 
the area of compensation for wrongfully convicted 

persons. 

To explore appropriate legislative options and the 
components thereof, cost implications, federal and 
provincial responsibilities,  participation and 
cooperation, and other related issues which may be 
considered important to the development of a 
system to compensate the wrongfully convicted 

person. 

It should be noted that Canada is a party to the United 
Nations International Covenant on Civil and Political  
Rights. Article 14(6) of the Covenant establishes the 

following right: 

When a person has by a final decision been convicted of 
a criminal offence and when subsequently his conviction 
has been reversed or he has been pardoned on the ground 
that a new or newly discovered fact shows conclusively 
that there has been a miscarriage of justice, the 
person who has suffered punishment as a result of such 
conviction shall be compensated according to law, 
unless it is proved that the non-disclosure of the 
unknown fact in time is wholly or partly attributable 

to him. 

The expression "...shall be compensated according to law..." 
would appear to lead to the conclusion that entitlement to 
compensation should be based on a statute. This view is 
re-enforced by the general thrust of article 2 of the 
Covenant which states that: 

...each State Party to the present Covenant-  undertakes 

to take the necessary steps...to adopt such legislative  
or other measures as may be necessary to give effect to 
the rights recognized in the present Covenant." 

Canada acceded to the International Covenant on May 19, 
1976. The International Covenant came into force on August 

19, 1976. 

At the direction of the Ministers and the Deputy Ministers, 
lask Force has focussed its attention on the particular 

problem of persons who have been wrongfully convicted and 
imprisoned. The broader question of compensating wrongfully 
convicted persons who, as the International Covenant states, 
have "suffered punishment" (other than imprisonment) was not 
examined. It should be noted, therefore, that a 
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compensation scheme which limits claims to those who have 
been wrongfully imprisoned may not meet entirely Canada'a 
obligations under the International Covenant. 

The Federal-Provincial Task Force consisted of officials 
from the federal Department of Justice and the provinces of 
British Columbia, Alberta, Manitoba, Ontario, Quebec, Nova 
Scotia and Newfoundland. 

The Task Force would like to acknowledge the important work 
that had already been accomplished in this area by Quebec. 
The documents they provided us with were extremely useful in 
generating ideas for discussions on this subject. 

The following is the Report of the Federal-Provincial Task 

Force. 



4 

CHAPTER I 

BACKGROUND 

1. Risk of Wrongful Conviction  

The number of cases in which persons are convicted for 
offences they did not commit cannot be estimated with any 
degree of reliability. However, as indicated in the 
introduction of this report, three cases have recently 
focussed public attention on the issue of persons who were 
wrongfully convicted and imprisoned. 

The first case is that of Donald Marshall Jr. who, in 1971, 
was convicted by a jury of non-capital murder and sentenced 
to life imprisonment. In late 1981, the Royal Canadian 
Mounted Police was asked to look into the matter, when n2w 
concerns over the conviction were raised by Marshall's 
counsel. The R.C.M.P. produced substantial evidence casting 
doubt upon Marshall's guilt and as a result, the Minister of 
Justice exercised his special prerogative under section 617 
of the Criminal Code and referred the case back to the 
Nova Scotia Court of Appeal for a special hearing. Fresh 
evidence was called and Marshall was acquitted. The court 
found, however, that Donald Marshall's "untruthfulness 
through this whole affair contributed in large measure to 
his own conviction". Marshall launched a suit against the 
police responsible for the original investigation and whose 
conduct of the matter was alleged to have left much to be 
desired. The suit was not ultimately pursued. Marshall 
addressed instead, a general claim for compensation to the 
federal and provincial governments. The provincial 
government, which had prosecuted Marshall, appointed a judge 
from Prince Edward Island to inquire into and report to the 
Governor in Council respecting ex gratia payments of 
compensation, including legal costs. The claim was resolved 
when the Attorney General and Marshall agreed on a fiaure 
and Marshall was paid a sum of two hundred and seventy 
thousand dollars to which the provincial and federal 
governments contributed equally. 

The second case is that of Kenneth Norman Warwick (Warwick 
had his name legally changed to Fox). Mr. Fox waJ 
convicted in Vancouver, in 1976 of rape, causing bodily harm 
with intent to wound, maim or disfigure and buggery. He was 
sentenced to ten years imprisonment and his parole on a 
previous rape conviction was revoked. His appeal to the 
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British Columbia Court of Appeal and to the Supreme Court of 
Canada were unsuccessful. Subsequently, newly disclosed 
evidence suggested that he had been mistakenly identified as 
the assailant and that another man had committed the 
offences. He was granted a free pardon October 11, 1984, by 
the Governor in Council pursuant to section 683(2) of the 
Criminal Code. The Attorney General of British Columbia 
announced the appointment of a Commissioner of Inquiry to 3 
look into the matter of compensation for Mr. Fox. 

The third case is that of Wilfred Truscott. In February, 
1984, in Leduc, Alberta, Mr. Truscott was convicted of 
assault, and mischief by causing damage to private property. 
His girlfriend testified that he had entered her dwelling 
house, punched her, and smashed some furniture. Truscott's 
alibi, that he was in Winnipeg, was neither given in advance 
to the police or Crown nor substantiated at the trial by any 
witnesses. Truscott was sentenced to 18 months 
incarceration. Subsequently, at the request of the Crown, 
the Winnipeg City Police interviewed certain witnesses 
referred to the Crown by Truscott's Counsel. When his alibi 
appeared to be supported, the R.C.M.P. called in the 
complainant, questioned her and suggested that she take a 
poligraph test, whereupon she confessed to the fabrication 
of her complaint. Truscott's conviction has since been 
quashed and the province is considering the matter of his 

compensation. 

The fallibility of the judicial process has been amply 
demonstrated particularly in respect of convictions based on 
mistaken identifications. On February 8, 1984, Senator 
Metzenbaum of Ohio, read into the Congressional Record 
references to forty-eight American cases in which the 
accused was convicted of murder and later found innocent. 
In Britain, the cases of Adolf Beck, twice convicted of 

fraud on the basis of erroneous identification and, Oscar 
Slater who spent twenty years in a Scottish jail for a 

murder he did not commit, are text book examples of such 
errors. In 1966, Queen Elizabeth awardeJ a posthumous free 
pardon to Timothy Evans, hanged in 1950 for a killing to 
which the notorious mass-murderer Christie ultimately 
confessed. 

It is difficult to ascertain the number of persons who may 
have been wrongfully convicted and cases of wrongful 
conviction may never come to light. In 1932, Professor 
Edwin Eouchard, in his pioneering book Convicting the  

Innocent, presented an account of sixty-five cases of 
wrongful convictions. In each instance the innocence of the 
person convicted was later conclusively established, but 
often only after that person had spent considerable time in 

prison. In about half the cases, mistaken identification 
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was the cause of the conviction. Unjust convictions were 
also attributable to perjured testimony, some of which was 
nresented with the knowledge of the prosecutor, mistaken 
inferences from circumstbntial evidence, over-zealous 
prosecutions, prior convictions and unsavory records, 
unreliability of exnert opinion and frame-ups. 

2. .Rxisting Legal Remedies for Wrongful Convictions  

i) Appeals  

A right of at:meal against conviction for an indictable 
offence is provided by section 601 of the Criminal Code by 
right on any ground of aooeal that involves a question of 
law alone or, with leave of the court of appeal or a judge 
thereof, on any ground of appeal that involves a question of 
fact or of mixed law and fact. Section 613 of the Criminal  
Code provides that on hearing an appeal against a 
conviction, the court of appeal may allow the aoneal where 
the evidence cannot support the verdict, where there was a 
wrong decision on a question of law or where there was a 
miscarriage of justice. Convictions affirmed by a court of 
appeal may be appealed to the Supreme Court of Canada under 
Section 61R of the Code on any question of law on which a 
judge of the court of appeal dissented or on any auestion of 
law for which leave to appeal is granted by the Supreme 

Court. 

ii) Prerogative of Mercy  

Under Section 617 f the Code, the Minister of Justice may 
exercise the prerogative of mercy and direct a new trial 
before any court in any case of a person convicted of an 
indictable offence or sentenced to preventive detention as a 
dangerous offender, if, after inquiry, he is satisfied that 
such is warranted in the circumstances. The Minister may 

alternatively refer any question to the court of appeal for 
its opinion on the matter or rsf^r the case for a hearing as 
if it were an appeal by the convicted person. The-xehearinn 

by the Mov otia Court of Appeal of the evidence in the 
case is an example of the use of this 

The prerogative of mercy is also expressed in statutory form 
in section 6R3 of the Code which provides for the grant of 
remission of sentence, free pardons and conditional 
pardons. Where a free pardon is granted, the person is 
deemed never to have committed the offence in respect of 

which the pardon is given. 

iii) Criminal Records Act  

A form of pardon may also be granted under subsection 4(5) 
of the Criminal Records Act. This is the normal route use-1 

qprva,i their 
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sentences and have redeemed themselves over time following 
conviction. This pardon seals the record but does not  
eliminate the fact of the conviction. Applications for 
pardon under this provision and under section 683 of the 
Code are administered by the Clemency and Criminal Records 
Section of the National Parole Board. 

iv) Civil Remedies 

Tort law, of course, may provide a remedy for someone who 
was wrongfully convicted and/or imprisoned by way of an 
action in malicious prosecution and/or false imprisonment. 

While successful actions based on false or wrongful 
imprisonment are not uncommon, actions in malicious 
prosecutions seldom succeed because: 

it has been and continues to be the policy of the 
courts that it is essential to the criminal 
justice system, and in the public interest, that 
prosecutors, especially the Crown, should not be 
impeded by the fear of external influences, such 
as the possibility of a civil action, when 
properly invoking judicial process; and 

the onus on the plaintiff in such an action 
creates a very heavy burden on him (he must 
establish that the proceedings complained of were 
instituted without reasonable and probable cause 
and for an improper purpose). 

Indeed, success in such civil actions against Attorneys 
General and their agents is unheard of because the courts 
recognize the principle of general immunity of Crown 
officials (most recently affirmed in the Ontario case of 
Nelles).  
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CHAPTER II 

INTERNATIONAL COMPENSATORY SCHEMES 

Recognition that there is a need for legislation to deal 
specifically with the claims of persons who has been 
unjustly convicted is not a recent development. The need to 
provide such legislation has been recognized from the time 
of Voltaire. Enactment of legislation did not generally 
occur, however, until the late nineteenth century, a delay 
which was attributable to a dispute among legal philosophers 
who could not agree as to whether compensation was a duty of 
the sovereign or only a moral obligation. Legislation 0  

5 

 recognizing the government's obligation to compensate those 
who have been unjustly convicted is aaw_xideZDCqad iii_Eurnpe 

and in oth.fl_______91_1_24.1.041-1d. 

The Scandinavian Countries  

The Scandinavian countries, Sweden, Norway and Denmark, 
first enacted, in 1886, 1887 and 1888 respectively, 
extensive and elaborate laws on the subject of compensation 
for errors of criminal justice. In considerable detail they 
worked out the conditions under which the right to 
compensation would be exercised, its various limitations and 
the procedure for giving it effect as a remedy to the 
injured individual. 

In Norway, sections 469-471 of the Criminal Procedures Act  
provides for compensation from the state in cases of errors 
of criminal justice (similar provisions are found in 
Sweden's 1974 Act on Compensation in Case of Deprivation of  
Liberty - section 2 and Denmark's Administration of Justice  
Act - section 1918 (d). 

Section 469 ot the .q.4_1a.Q.__l_gtp_2:21_t_Lg.a provides for 
compensation in three situations. The first provides for 
compensation where the accused has suffered a "material 
loss" through the prosecution per se, that is, if the 
accused was wrongfully charged with a crime. The second 
covers compensation for damages suffered by the accused 
through being subjected to detention during the police 
investigation of the case. The third situation concerns 
compensation for financial losses sustained by a convicted 
person because he has suffered a punishment which is later 
found to have been wrongfully imposed. In this case, to be 
able to lay a claim for compensation, the wrongfully 
convicted person must be acquitted of the crime for which 
the penalty was imposed. 
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The Criminal Procedure Act imposes two conditions which must 
be met before the person who was wrongfully convicted can 
claim compensation. Section 470 bars an award of 
compensation if in some way - for example, by a false 
confession or as a result of perjury - the accused himself 
has brought about the conviction. The second condition 
precedent to compensation is that the individual must file a 
timely claim. Section 471 provides that, in cases of a 
wrongfully convicted person, the claim must be filed within 
one month of the acquittal. If the accused overlooked this 
time limitation he loses the right to compensation. 

Compensation may be awarded only for financial loss: damages 
of a non-financial nature are not compensative. The 
provisions for the assessment of compensation vary according 
to the reasons for the claim. When compensation is awarded 
in the case of the wrongfully convicted, the award may be 
made only in respect of the pecuniary loss suffered from the 
time the sentence is served. In spite of the wording of the 
legislation which indicates that awards are to be made for 
damages that "have been suffered", it would appear that 
compensation is also given for losses which the person is 
likely to suffer by reason of his conviction. 

Under •Lierli-s12--141-9-i-s-1-1-t-4-f5% n, compensation may be paid for 
expenses, loss of earnings from employment, interference 
with business or the suffering caused. Compensation 
payments will cover losses caused by loss of liberty which 
can be verified by the person concerned. 
sumsar ppidfor rnpenLi pfl s_uffering. 

Amount of Compensation  

The payments awarded to the wrongfully convicted under 
section 469 of Norway's Criminal Procedure Act would appear 
to be very infrequent. From 1953 to 1958, the only period 
for which figures are available, compensation was paid out 
to a wrongfully convicted person on only two (3,2casion5: one 
award of approximately $11,000 and another of about. $35,000. 

A comparison with Denmark which has a population roughly 
equivalent to that of Norway's, reveals that, for the same 
five-year period, about $12,000 was disbursed by way of 
compensation for wrongful prosecution for detention, as well 
as for wrongful conviction. 

11 
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Holland 

Compensation can be granted to persons detained in custody 
who are ultimately acquitted, and for persons whose sentence 
is annulled after it has been fully or partly served. 

Compensation is available for both pecuniary and 
non-pecuniary loss and there is no limit to the amount of 
compensation that can be awarded. An application for 
compensation must be made within three months of the close 
of the case. The applicant has a right to be heard and to 
have legal representation. So far as possible, the court 
dealing with the claim for compensation will have the same 
composition as the trial court. There is a full right of 
appeal against all decisions on compensation. 

Compensation is awarded where the court is of the opinion 
that, taking all the circumstances into account, it is fair 
and reasonable to make an award. The applicant is not 
required to prove his innocence, but he will not 
automatically get compensation in every case covered by the 

criteria set out above. 

A claim for compensation may be made by the dependants of 
the person innocently detained as an alternative to a claim 
by the person directly concerned. If the claimant dies 
after having submitted an application or lodged an appeal, 

compensation is paid to his heirs. 

France 

In 1895, France passed a law creating a procedure for the 
review of judgments and providing for compensation for 
victims of wrongful convictions. Now included in sections 
622 to 626 of the French Criminal Procedure Code, this 
procedure for review and consequent claim to compensation is 
limited to the field of criminal law. 

The application for review is further limited to four 

specific instances: 

evidence establishing the continuing existence of the 
alleged victim after a conviction for homicide; 

contradictory judgments, where two decisions are 
irreconcilable because each has convicted a different 
person for the same crime; 



perjury against the accused; 

and finally, a new circumstance of factual or legal 
significance disclosed after the conviction, and which 
makes probable the innocence of the accused. 

In the first three instances, the persons empowered to 
initiate proceedings of review are the Minister of Justice 
or the accused, or if the latter is incompetent or deceased, 
his duly appointed representative or estate. ZiOnly the 
Minister of Justice may apply for review on the basis of a 
new factD 

An application for review does not necessarily result in 
compensation. There must exist a conviction and it must be 
set aside as a result of the review. Only the victim, his 
spouse or his ascendents or descendents are entitled to 
compensation and it must be applied for rather than being 
granted of the court's own motion. And lastly, compensation 

is not granted where the victim himself was the cause of the 

mistake. 

If compensation is granted it is not limited to financial 

loss but covers all non-pecuniary loss suffered by the 
victim. There is no limit on the amount of compensation 
which can be awarded. The award is payable by the State 
which may thereafter claim over against the person in fact 

responsible for the mistake. If the applicant so requests, 
the court decision setting aside his conviction is posted in 
the city when the conviction occurred, in the place where 
the offence was committed and in the town where the 
applicant lived. 

The American Experience  

In contrast to Europe, legislatures in the United States 
have shown a general apathy to the predicament of those who 
have been unjustly convictel. Only a few jurisdictions, 
including the federal government, have enacted legislation 
providing some measure of redress. 

The earliest instance of an attempt to enact such 
legislation in the United States occurred in 1912 when a 

bill was introduced in the Senate for the relief of persons 
unjustly convicted of crimes against the State. California 
was the first State to enact legislation when a bill similar 
to the one introduced in the Senate became law in 1913. 
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The existing compensation legislation in the U.S. can be 
separated into two distinct categories. One consists of 
those which provide that the claim of one who alleges to be 
unjustly convicted is to be heard in an administrative 
agency. The other consists of statutes that create a cause 
of action in the courts for one who claims to have been 
unjustly convicted. Within these categories there are 
considerable differences. 

The California, Tennessee, and Wisconsin statutes place the 
claims in an administrative agency. With respect to one who 
may file a claim, California and Wisconsin provide that the 
claimant may be any person who, having been imprisoned, 
claims to be innocent. Additionally, California provides 
that the claimant may he one who is granted a pardon on the 
ground of innocence. In both states, there is no 
requirement that the original conviction must have been 
reversed or set aside. Tennessee, on the other hand, 
provides that a claim maf be filed only by one who is 
granted a pardon on the ground of innocence. In California 
and Wisconsin the burden of proof is placed upon the 
claimant to establish innocence. Only in Wisconsin is the 
standard of persuasion set forth, "clear and convincing 
evidence.." So far as the amount of compensation that can be 
awarded, California places a maximum of $10,000. Wisconsin 
imposes a limit of $25,000, but not over $5,000 per year of 
imprisonment. However, in Wisconsin the administrative 
board may recommend a larger amount to the legislature. 
Tennessee does not restrict the amount recoverable. Unlike 
the other states, California limits the damages to pecuniary 
harm. In all three states, the State is the party which is 
liable for any damages recoverable. 

The legislation of the federal government, District of 
Columbia, Illinois, New York, and Texas statutes create a 
cause of action. Illinois, New York and Texas require as a 
prerequisite to a suit that a person seeking relief has been 
granted a pardon. The federal government and District of 
Columbia statutes, on the other hand, require some form of 
official acknowledgement - not limited to a pardon - that an 
error has occurred as a prerequisite to a suit. nree 
methods of meeting this requirement are specified. They are 
proof that: (1) the criminal conviction has been reversed or 
set aside on the ground that the person convicted was not 
guilty of the offence; (2) the person seeking relief was 
found not guilty of the offence at a new trial or rehearing; 
(3) a pardon has been granted on the ground of innocence. 
The federal government and District of Columbia statutes 
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further require proof that the person seeking relief did not 
commit any of the acts charged. The District of Columbia 
requires that this proof be made by "clear and convincing 
evidence." The federal statute restricts the proof that me},  

be admitted; proof of the required facts can only be made by 
a certificate of the trial court or pardon. The federal 
statute places a maximum of $5,000 on the level of 
compensation. Illinois imposes a limit based on the amount 
of years in prison, the maximum being $35,000 for 
imprisonment over 14 years; it will award up to S15,000 for 
up to five years in prison and $30,000 for five to fourteen 
years. Texas provides for a maximum of $25,00 for 
"physical and mental pain and suffering" and S25,000 for any 
medical expenses incurred. The District of Columbia and New 
York do not restrict the amount recoverable. In each 
instance, the sovereign government is the party who is 
liable for any damage recoverable. 

In New York, the Law Revision Commission, in a recent report 
to the Governor of the State of New York on the issue of 
redress for persons unjustly convicted and imprisoned, 
expressed the view that the most appropriate way to provide 
a meaningful form of relief to one who was unjustly 
convicted is to create legislatiyely a new claim, and to 
have it asserted against the State. The Commission 
indicated that in view of the inherent nature of the 
Governor's power to pardon and the stringent requirement 
limiting the granting of a pardon on the ground of 
innocence, the existing mechanism for redress could not be 
considered a realistic remedy. 

Amount of Compensation  

In the U.S., there have been few claims made under the 
compensatory statutes. The information available on this 
question indicates that in California, there have been 
thirty claims in the past ten years, five of which were 
sustained; in the District of Columbia, there have been two 
claims filed in the past three years, one of which was 
successful and settled for a small dollar amount; and in 
Wisconsin, there have been eighteen claims filed in the past 
twenty years, three of which were sustained. New York 
recently awarded one million dollars to a person who had 
served more than 20 years in prison after being wrongfully 
convicted in 1938 of murdering a New York City policeman. 
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Japan  

The rules governing compensation of persons wrongfully 
convicted and punished or wrongfully detained are found in 
the Criminal Compensation Act. Further, if a person's 
conviction was caused by a public official's intentional 
misconduct or negligence, the victim has a right to claim 
for damages in accordance with the State Redress Act. 

After the normal appeal procedure has been exhausted, a 
conviction may be reviewed if the documentary evidence or 
the testimony upon which the conviction was based is found 
to be false or if new evidence comes to light which would 
have resulted in the accused's acquittal or in a lighter 
sentence imposed on the accused by the court. An 
application for review may be requested by a public 
prosecutor, the convicted person or his legal 
representative, or his spouse or family if the convicted 
individual has died. 

If a conviction review results in an acquittal, the victim, 
or his successor if he has died, may make a claim for 
compensation against the government. The amount to be 
awarded, however, is determined by the court. Compensation 
for time spent in prison is calculated at the rate of not 
less than $3 a day and not more than $7 a day. In 
determining the amount to be awarded, the court must take 
into consideration the type of physical restraint i.e. 
simple detention or forced labour, the duration of the 
imprisonment, damages to the property of the victim, loss of 
benefits which were to be obtained by him, mental suffering 
and physical injuries suffered while in prison and the 
possible fact of intentional misconduct or negligence by the 
police, prosecutor or judicial authorities. 

With respect to the compensation in the case of an accused 
who has been executed, the court may award up to 
approximately $16,000. 

A person receiving a compensatory award based on the 
Criminal Compensation Act  is not precluded from claiming 
damages in accordance to the State Redress Act if the 
conviction resulted from intentional misconduct or 
negligence of a public official. 

CONCLUSION  

Proof of innocence is a necessary element in many of the 
compensatory schemes examined in this section. The burden 
of proving innocence in the compensation proceeding is 
placed upon the claimant. The presumption of innocence 
afforded to the accused in a criminal proceeding is not 
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applicable in the subsequent statutory compensation 
proceeding. The time elapsed between the original trial and 
the time when the wrongfully convicted person is released 
may impede his attempt to prove his innocence. It could be 
argued that errors in past proceedings and evidentiary 
difficulties should not fall upon the shoulders of the 
claimant in his action for compensation, especially in view 
of the greater fact-finding resources of the government and 
the difficulty a claimant faces in proving a negative: that 
he did not commit a certain act. If proof of innocence is 
to constitute a key element in establishing a claim for 
compensation, the standard of proof to be met could be a 
less demanding standard of proof than the criminal law 
standard of proof beyond a reasonable doubt. 

In a number of jurisdictions compensation is limited solely 
to pecuniary losses. In many cases it is precisely the 
mental anguish and loss of reputation which have most 
affected the wrongfully convicted person and it would appear 
reasonable to make amends for these injuries by way of 
financial recompense. The ability to award for 
non-financial damages could prove especially desirable where 
the person has suffered no financial loss whatever through 
the imprisonment. In such cases it is only through the 
award of compensation for non-financial damages that a 
wrongfully convicted person can receive the necessary 
redress resulting from a wrongful conviction. 

Several jurisdictions have imposed a statutory ceiling on 
the amount of damages recoverable. Some of these limits are 
extremely low and, measured against any standard of decency, 
would fail to provide for any kind of adequate 

compensation. It has been argued that the wrongful 
conviction and imprisonment of an innocent person is such a 
serious invasion of civil liberties that the state should 
fully compensate such persons and consequently that no limit 
on compensation should exist. Opposing this view is the 
argument that failing to impose some limit on compensation 

would result in too great a drain on the public purse. It 

should be noted, however, that in the jurisdictions where 
there is no limit on compensation, this absence of a limit 
does not appear to have caused serious problems. This may 
be explained by the fact that generally there are very few 
claims for compensation, and where claims have been made, 
awards have been very conservative. The effect of limiting 

compensation would be that some people would be fully 
compensated and others would not. The more the claimant was 
damaged the less adequately, in proportionate terms, would 

he be compensated. 
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Lastly, certain jurisdictions impose unrmalistically ahort 
time limits for filing compensation claims against the 
state. It is recognized that a time limitation should exist 

for filing a claim after which a claimant w--,suld be barrel 

from filing. The time limitation, however, should be such 
as to appropriately balance the state's interest in avoiding 
stale claims and the wrongfully convicted and imprisoned 
person's interest in a fair opportunity to assert his 

claim. 
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CHAPTER III 

ISSUES ARISING FROM ESTABLISHING A 
COMPENSATORY SCHEME FOR WRONGFULLY CONVICTED 

AND IMPRISONED PERSONS  

A number of important policy questions must be addressed 
when contemplating the implementation of a compensatory 
system for individuals who have been wrongfully convicted 
and imprisoned. Who should be entitled to lay a claim? The 
imprisoned person, certainly, but should his family be 
entitled or should third parties who are able to show 
damages be entitled to present an independent claim? What 
prerequisites should be met by the claimant before he is 
awarded compensation? How should awards be calculated and 
should there be limits to the amounts which can be awarded? 
Who should determine the amounts? Who should pay the 
compensation? These questions and other related matters 
will be discussed in this section. 

At this point, certain preliminary observations can be made 
with respect to this entire matter. First, our criminal 
justice system is not perfect and, in spite of many 
safeguards, errors will occur. Second, although these 
errors may occur at any given step of the criminal justice 
process, the most regrettable, the most unfortunate, and 
certainly the error which is most deserving of redress is 

the error resulting in an innocent person being convicted 
and imprisoned. Imperfect as our criminal justice system 
may be, it tends to progressively filter out those who have 
been erroneously involved in it such that the number of 
wrongful arrests will be greater than the number of wrongful 
prosecutions and so on. Our third observation, therefore, 
is that in trying to provide options for a system of redress 

for persons wrongfully convicted and imprisoned we 
are 

mindful that we are trying to provide a system which deals 
with freak occurrences. The rarity of such cases leads us 

to our last observation which is that Whatever the 
compensatory scheme chosen, it should be simple and 
responsive to the injured person's claim for compensation. 

Mindful that Canada is a party to the United Nations 
International Covenant on Civil and Political Rights and 
that article 14(6) of the Covenant provides for the 
compensation of unjustly convicted persons who have suffered 
punishment, the Task Force was of the view that the wording 
of article 14(6) would provide a useful framework within 
which this issue could be discussed. What follows is an 
examination of the wording of article 14(6) within the 
Canadian context. We wish to stress that article 14(6) of 
the Covenant provides that an unjustly convicted person who 
has suffered punishment shall be compensated. At the 
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request of Ministers and Deputy Ministers, our examination 
of the punishment suffered will focus on the narrower 
question of imprisonment. 

The following underlined words and expressions of Article 

14(6) of the Covenant will be examined: 

When a person  has by a final decision  been convicted of  

a criminal offence  and when subsequently hi F conviction 

has been reversed  or he has been pardoned on the groti-F7 

that a new or newly discovered fact shows conclusively  
that there  has been a miscarriage of justice  the person 

who has suffered punishment  as a result of such 

conviction shall be compensated according to law ,]nlPss 

it is proved that the non-disclosure of the unknown  
fact in time is wholly oc partly attributable to him. 

PERSON  

Who should be compensated? Under the Covenant, the actual 
person who has directly suffered punishment unjustly appears 
to be the only one entitled to compensation. In developing 
a compensatory scheme, however, it can legitimately be asked 
if relief should be provided to any person capable of 
demonstrating a loss or injury as a result of another's 
wrongful conviction. Not only the unjustly punished person 
serving his term in prison suffers from the wrongful 
imprisonment; his spouse, his children or other persons who 
are dependent on him may suffer financial and other 
damages. In some instances, damages may also be suffered by 
his employer or persons who are in a business relationship 
with him. If all these people have suffered damages as a 
result of the wrongful conviction and imprisonment, it is 
arguable that they should have a claim in damages. A number 

of foreign jurisdictions allow for such a broadly based 

compensation scheme. 

Another dimension to the question of who should be 
compensated is whether tile right to claim compensation 
should survive the death of the unjustly punished person. 
Should this person's claim for compensation survive so that 
it can be pursued by his dependents or representative? It 
would seem appropriate that at least his dependents be able 
to claim; but should his estate? 

In our view, the purpose of a state compensatory scheme of 
the kind being examined is to provide ree.r?ss to the person 
who, as a result of a wrong inflicted on him by the state, 
is imprisoned and deprived of his liberty. The right to lay 
a claim should therefore be limited to the person who was 
directly wronged by the state. If the injured party dies 
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while imprisoned, or after imprisonment and before redress 
is obtained, it would seem fair that the right to claim 
should be available to those surviving members of his 
immediate family who were wholly or partly dependent upon 
the deceased for support. But the compensation which the 
dependents may claim should be limited exclusively to the 
damages suffered by the deceased. 

FINAL DECISION 

At what point in the criminal justice process should the 
decision to convict and imprison be considered an error for 
which compensation should be awarded? Article 14(6) of the 
Covenant suggests that it is when "...a person has by a 
final decision been convicted of a criminal offence...". 
The expression "final decision" could be interpreted as 
meaning one of two things: because a sentence is 
enforceable from the moment it is imposed, it could mean the 
decision reached at trial; or it could be interpreted 33 

that decision which remains after a person has exhausted all 
ordinary methods of judicial review and appeal or all 
waiting periods have expired. 

An examination of article 14(6) when read as a whole 
suggests that the Covenant proposes to cover both types of 
final decision. Indeed, the Covenant would seem to impose 
an obligation to compensate when a wrongful conviction is 
corrected by reversal or pardon due to some newly discovered 
fact. Thus a conviction reversed at any level of appeal 
could, when based on a newly discovered fact, result in 
compensation being awarded if the person has suffered 
punishment. Compensation could also be awarded if, as a 
result of a new fact, the wrongfully convicted individual is 

pardoned. 

In our view, however, a wrongful conviction which ic 
rqversed in the normal course of appeal is an indication 
that the criminal justice procedure has worked and that 
ultimately no error was committed. Compensation should only 
be awarded when a clear failure of the criminal justice 
system has resulted in a person being wrongfully 
imprisoned. In our estimation, compensation should be 
awarded only where the aggrieved party has exhausted all 
ordinary methods of judicial review and appeals. An 
exception may have to be made in the case of someone who has 
not exhausted his rights to appeal but where the time limits 
for an appeal have expired. In our view, this person should 
be compensated if he were wrongfully convicted and 
imprisoned despite his failure to appeal. 
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CONVICTED OF A CRIMINAL OFFENCE 

In Canada the above expression is usually taken to mean 

convictions resulting from the ,:ommission of offences 

provided by federal legislation and enacted pursuant to 
federal criminal law powers under section 91(27) of the 
Constitution Act, 1867. This interpretation would 
necessarily exclude all wrongful convictions resulting from 
penal or quasi-criminal offences provided by provincial and 
federal legislation. Compensation limited to redressing 
wrongful conviction and imprisonment resulting from criminal 
legislation may meet the obligation set out in article 14(6) 
of the Covenant. In our view, however, redress restricted 
only to wrongful convictions resulting from federal criminal 
offences would appear too narrow an approach and would 
inadequately reflect the spirit of the International  

Covenant. 

Canada's federal system of government, with legislative 
powers divided between the federal parliament and provincial 
legislature, has resulted in a distinction being made 
between federal criminal laws and provincial statutes to 
which penal measures including the possibility of 
imprisonment are attached. In unitary states this 
distinction between criminal and penal offences does not 

exist. In these countries, therefore, the Covenant would 
apply to all offences which can result in a wrongful 
conviction. It may be argued, therefore, that the intent of 
the Covenant is to provide compensatory relief for wrongful 
convictions arising out of criminal and penal offences. 
Moreover, the French version of article 14(5) uses the 
expression "condamnation Onale" which suggests that 

compensation should not be limited to wrongful criminal 

convictions. 

For these reasons we believe •that compensation should be 

made available to persons who have been wrongfully convicted 
and imprisoned pursuant to either federal (indictable and 
summary offences) or provincial penal legislation. 
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CONVICTION HAS BEEN REVERSED OR HE HAS BEEN PARDONED  

Article 14(6) of the International Covenant  provides that 
someone who is convicted of a criminal offence and 
subsequently has his conviction reversed or is granted a 
pardon shall be compensated. The Criminal Code  already 
provides the means whereby a final decision resulting in a 
conviction may be reversed or where a wrongfully convicted 
person may be pardoned. Under section 617 of the Code, the 
Minister of Justice may, upon an application for the mercy 
of the Crown by or on behalf of someone who has been 
convicted of an indictable offence, direct a new trial. He 
may also refer the matter to the court of appeal for hearing 
or obtain an opinion from the court of appeal on any 
question upon which he desires assistance. UndIr section 
683, the Governor in Council may grant a free pardon to any 
person who has been convicted of an offence. A person who 
is granted a free pardon is deemed never to have committed 
the offence in respect of which the pardon is granted. 

The Interpretation Act  provides that all the provisions of 
the Criminal Code  relating to indictable offences and 
summary conviction offences apply also to all federal 
non-Criminal Code  offences. Section 617, therefore, would 
be available as a mechanism to reverse wrongful convictions 
at the federal level generally. Insofar as we believe that 
any compensation scheme should be available for both 
summary conviction and indictable offences, section 617 of 
the Criminal Code,  which presently applies only to 
indictable offences, would have to be amended to include 
summary conviction offences. A reading of section 683 of 
the Code suggests that the Governor in Council may grant a 
pardon in respect of any conviction resulting from federal 
legislation. If deemed necessary, provisions corresponding 
to sections 617 and 683 of the Criminal Code  could be 
enacted by the provinces to address wrongful convictions and 
imprisonment resulting from provincial legislation. It 
should be noted that Quebec already possesses legislation - 
the Executive Power Act, permitting the granting of a pardon 
In respect of a conviction under its legislation. 

A reading of article 14(6) of the Covenant indicates that 
the right being created is a right to compensation after a 
reversal or a pardon. It is not a right to have a hearing 
in respect of a final decision for the purpose of obtaining 
a reversal or pardon. In our view the discretionary element 
attached to the Minister of Justice's power to refer a case 
back for a new hearing or in the Governor in Council's 
ability to grant a pardon does not offend the intent nor the 
spirit of article 14(6). 
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MEW OR ME:qt.Y DISCOVERED FACT SHOWS CO1CLUSIVELY THAT THERE 
HAS REE1 A lISCARRIAGE OF J1STICE  

In our view the above expression is the cornerstone of the 
right to compensation created by the Covenant. There are 
two basic elements contained in the expression: the 

discovery of a new fact and conclusive proof showing a 
miscarriage of justice. 

i) New on Newly Oiscovered Fact  

The element dealing with the discovery of a new fact is 
straightforward. The new fact or evidence must not have 
been availahle to the accused before or during the regular 
criminal proceedings (this is more fully discussed below). 
The discovery of the new evidence must occur after the 
conviction has been reached by way of a final decision. The 
new fact can he any new evidence showing conclusively that 
the Person was wrongfully convicted. It could he by way of 

evidence of perjured testimony leain' r the c - :'in or 

the discovery of a new witness or new eyirlence stic.iin,, that 

the offence was either not committed, or if committed, 
not committed by the person who was convicted. I-
the new fact can be anything which could lead to a nardon or 
a reversal of the conviction and which conclusively 
demonstrates that there has been a miscarriage of justice. 

ii) Miscarriaoe of Justice - Innocence  

The element concerning miscarriage of justice is 
considerably more complex. This issue was the source of 
considerable concern and discussion among the members of the 
Task Force. We recognize that the concept of miscarriage of 

justice is very broad and can include a great number of 

types of injustices. We concluded that the concept of 

miscarriage of justice, within the context of a compensatory 
scheme for persons wrongfully convicted and imprisoned, 
should mean one of two things: 

the injured party was unjustly convicted 
regardless of the objective fact that he did 

or did not commit the offence for which he 
was convicted; or 

the aggrieved person was unjustly convicted 
because he did not commit the offene in 
question; that he was, in .7act, innocent. 

The first interpretation would allow comoensation in 
situations where a conviction was reversed because of a 

mistake in law or an error resulting from a mixture of fact 

and law. The question of innocence under this 
interpretation would not he in issue and would not he 
A;--ectiv resolved. In this situation, it would he possible 
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for someone who committed the offence, but whose conviction 
was reversed because of a defect in the procedure, for 
example, through the admission of illegally obtained 
evidence, to claim compensation. In this situation the 
question of innocence could be indirectly examined by the 
hearing forum determining the amount of compensation 
when blameworthy conduct could be assessed. With the second 
interpretation, compensation would be available only on the 
presentation of evidence demonstrating that the aggrieved 
party did not commit the offence. 

We recognize that proving innocence is foreign to our system 
of criminal justice. Nonetheless, we tend to believe that 
the creation of a new right allowing a claim against the 
state by way of compensation for a wrongful conviction and 
imprisonment should only be available to the claimant who is 

innocent. 

It should be pointed out that proof of innocence is a key 
element in a number of jurisdictions where compensation for 
wrongful conviction is available. Some of these 
jurisdictions include several States of the United States 
where the criminal justice system is similar to Canada's. 

Innocence may be established by a number of method--.: by 

proving that the claimant did not commit 0,e acts for which 
he was convicted; by proving that the acts which were 
committed did not constitute an offence; or by proving that 
the acts charged were not committed. Since the claimant is 
seeking compensation from the state, it would appear 
appropriate that he carry the burden of proving his 
innocence. At first glance this burden may apoear 
unreasonable, especially when one considers that the 
claimant must prove a negative - that he did not commit the 
offence. It should be remembered, however, that this 
process of compensation is predicated on the discovery of a 

new fact. If the claimant is indeed in possession of new 
evidence showing that he was unjustly convicted, the burden 
of having to prove his innocence will have been .at least 
partially established. Moreover, the standard of proof 
should be on a preponderance of evidence (the civil law 
standard); the criminal law standard of proof beyond a 
reasonable doubt would appear to be too harsh given the 
issue which must be determined. It would seem to us, 
therefore, that the burden of proving innocence may 
appropriately rest upon the claimant. 

iii) Forum 

The final question which needs to be addressed with respect 
to miscarriage of justice is the deciding forum. How should 
the question of innnocence be settled? Although there are a 
number of possibilities, the likeliest methods are through 



the use of the criminal anneal court, a (lovc?rnor in 
Council pardon, or by a tribunal, hoard or designated 
person. 

As mentioned earlier, the determination of innocence is a 
concent foreign to our criminal justice system. qowover, 
do not believe this to be an insurmountable obstacle. 
Indeed, subsection 617(c) of the Criminal Cole which allows 
the Minister of Tustice to obtain an ooinion from the court 
of aoneal on any nuestion upon which he desires a7sistance 
could he interpreted as being broad enounh for that court to 
determine the matter of innocence. railing this, the 
subsection could he amended to allow the conrt to make such 
a determination. Section 611 which sets out certain nowers 
of the court of appeal may also open the door for that court 
to rule on the issue of innocence. This section could he 
used where a wrongfully convicted and imprisoned person has 
not exhausted his rights to appeal hut where the time limits 
for an appeal have expired and the court of appeal has 
oranted an extension of the time within which an aoneal may 
he heard. qnder section 613 the court of appeal may allow 
an appeal on the ground that there was a miscarriage of 
justice. This section of the Code could be amended to allow 
a court of apoeal to determine the issue of innocence when 
it oronoses to reverse a conviction on the basis of a 
miscarriage of justice. 

Subsection 6R3(2) of the Criminal Cole orovides that the 
r;overnor in Council may grant a free pardon to anyone 
convicted of an offence. This subsection would obviously 
apply to someone who was wrongfully convicted. 
Pistoricallv, however, this subsection has not been used 
exclusively to pardon persons who were wrongfully 
convicted. It has been used to terminate narole and, in 
cases of hardship, been used where the Criminal Records Act  
normally applied. when an application for a pardon on the 
basis of innocence is considered we were informed by 
officials of the Department of Justice that an intensive and 
exhaustive examination is carried out before the Pardon is 
granted. Qe were also informed that the pardon may specify, 
on the document itself, that it was obtained because the 
person was innocent. A person who is granted a free pardon 
from the Governor in Council under 683(2) on the basis that 
he was innocent of the offence for which he was convicted 
would then he eligible for compensation. 
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Another possibility and perhaps the least desirable, is to 

have the matter of innocence resolved by an administrative 
tribunal, a board or a designated person such as a justice 
of a superior court of criminal jurisdiction. The selected 
forum would determine whether the person had in fact 
committed the act for which he was convicted. Using such an 
approach to decide the question of innocence in this manner 
would result in the curious situation of a tribunal 
reviewing in essence decisions made by the courts. 
Moreover, as between a court and a tribunal or 
administrative body, it is arguable that a court is the more 
appropriate body to decide the question of innocence. 

SUFFERED PUNISHMENT 

The expression is self explanatory and within the context of 
the International Covenant would include any type of 
punishment imposed on an individual following conviction. 
Although the International Covenant speaks of punishment in 
relation to a conviction, it is our view that punishment 
should include conditions prescribed in a probation order 
where the court chose not to convict the accused and direct 
that he be discharged conditionally. As indicated earlier, 
Ministers and Deputy Ministers Responsible for Criminal 
Justice have directed the Task Force to examine the problem 
of wrongfully convicted persons who have been imprisoned. 
In our view any compensatory scheme which requires 
imprisonment as a prerequisite for compensation would likely 
fail to satisfy Canada's obligation under the International  
Covenant. 

The decision to limit compensation to cases of wrongful 
conviction and imprisonment, however, is not totally 
indefensible. In particular, the deprivation of liberty and 
civil rights, the separation from family and friends and the 
sufferance of the hardship of prison life are indeed the 
most serious consequences of a wrongZul conviction. It is 
also the most serious failure of the administration of 
justice as a whole. For those reasons it is reasonable to 
single out imprisonment from other forms of punishment for 
the purpose of compensation. 

ShoulO compensation be limited to cases of imprisonment, we 
believe that imprisonment for default of fines should not be 
distinguished from regular imprisonment. 

COMPENSATED ACCORDING TO LAW 

a) According to Law  

As mentioned earlier in this Report, in Canada, compensation 
for someone who has suffered punishment as a result of a 
wrongful conviction may only be obtained from the state via 
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an ex gratis  payment. By its nature, ex gratis  payments are 
made at the complete discretion of the Crown and involve no 
liability to the Crown. 

The International Covenant,  however, appears to suggest that 
entitlement to compensation should be based on a statute. 
This interpretation is strengthened by article 2 of the 
Covenant  which states that:"...each State Party to the 
present Covenant undertakes to take the necessary steps...to 
adopt such legislative or other measures as may be necessary 
to give effect to the rights recognized in the present 
Covenant." 

Consequently, we believe that once a person has established 
that he has been wrongfully convicted and imprisoned, he 
should be entitled by legislation to make a claim for 
redress against the state, as of right. 

b) Compensation  

Two general questions need to be addressed in respect of the 
compensation itself: who decides on the quantum of the 
award and how is the quantum calculated. 

(i) Deciding Forum  

With respect to the first question, a number of avenues are 
available. The most likely among them are the civil courts, 
tribunals, boards or designated persons or the court of 
appeal. 

If a civil court is contemplated, a cause of action could be 
created giving the person whose conviction was reversed or 
who was granted a pardon a right to claim compensation 
against the Crown in right of Canada or a province. The 
benefit of this approach is that it uses an existing court 
system which is experienced in determining and calculating 
damages. Another advantage is that there would be virtually 
no costs involved in implementing this approach because it 
would make use of existing court and judicial officials. 

The second possibility is to permit the matter to be 
referred to a tribunal, a board or a designated person which 
would determine the quantum to be paid. The advantage of 
this approach is that it would use mechanisms with which all 
jurisdictions in Canada are familiar. The provincial and 
federal governments have long and frequently used tribunals, 
boards or designated persons to examine and settle certain 
issues. The disadvantage is that this avenue would create 
yet another recourse to an administrative or 
quasi-judicial forum when most governments are attempting to 
reduce their use. 
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The last possibility is to have the matter of the quantum 
determined by the court of appeal which has determined that 

there has been a wrongful conviction. In this case, the 
powers of the court of appeal unaer section 613 of the 
Criminal Code could be expanded such that when the court 
reversed a wrongful conviction, it could determine, upon 
request by the individual, the quantum to be awarded. The 
advantage of this approach is that it would employ the 
existing framework in the Criminal Code and would permit the 
issues of wrongful conviction and compensation to be 
resolved at the same time by the same court. Although there 
does not appear to be a constitutional bar preventing the 
use of this approach, the propriety of such an approach may 
be questioned. Appeal court judges hearing a criminal case 
may object to the exercise of such an origindl jurisdiction 
and of having to order the Crown in right of Canada or a 
province to compensate someone who was wrongfully convicted 
and imprisoned. A clear disadvantage of this approach is 
that the court of appeal would not be able to consider those 
cases where an individual was granted a pardon. 

(ii) Calculating Quantum  

The second general question deals with how the quantum is 
calculated. Generally, the cost of the compensation itself 
is difficult to determine because it involves estimating 
actual awards. Normally, however, determining compensatory 
damages includes evaluating blameworthy conduct and 
assessing non-pecuniary and pecuniary losses. 

Blameworthy Conduct  

The inquiring forum would determine the degree to which, if 

any, the claimant's conduct contributed or brought about his 
conviction, and any award otherwise made would be adjusted 
accordingly. Awards would take into account contributory 
acts by the applicant which mighi: involve his own perjury oz. 
failure to disclose an alibi or facts or other evidence in 
his own defence that contributed at least in part to his 
conviction. His refusal to retain counsel in serious 
circumstances might also have been a factor leading to the 
conviction which should be addressed in the context of 
contributory conduct by the applicant. 

Non-pecuniary Losses  

In the quadriplegic injury case Andrews v. Grand and Toy  
Alberta Ltd. found at (1978), 2 S.C.R. 229, the Supreme 

Court of Canada held that for non-pecuniary losses a rough 
upper limit of $100,000 should be adopted as the appropriate 
award for all non-pecuniary damages, including such factors 
as pain and suffering, loss of amenities and loss of 
expectation of life. "Save in exceptional circumstances, 
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this should be regarded as an upper limit of non-pecuniary 

loss in cases of this nature". However even if $1n0,000 
were to be similarly applicable as the maximum limit for 
non-pecuniary damage including loss of liberty, and all 
mental and physical stress - and it is somewhat unclear as 
to whether the Andrews case would apply to lengthy 
imprisonments - the loss of reputation and attendant 
non-pecuniary damages would vary greatly; an upper limit of 
S100,000, or some other amount could be set or alternatively 
this could remain unstated, with the award in the Andrews 
case left as a possible precedent for such a limit. The 
headings for non-pecuniary damages include: 

loss of liberty and the physical and mental 
harshness and indignities of incarceration (including 
mental anguish); 

loss of reputation; 

family breakup (including mental anguish) etc. 

Pecuniary Losses  

Certainly the pecuniary loss aspect of the compensation 
would vary immensely depending, for example, upon whether 
the person imprisoned was untrained and unemployable or a 
highly trained professional person. These factors could 
increase or decrease the total compensation by large 
amounts. Therefore it is anticipated that in the very few 
cases for such compensation as would arise, the awards for 
compensation would vary greatly from case to case. The 
headings for pecuniary damages include: 

loss of livelihood including loss of earnings, less 

certain deductions; 

loss of future earning ability; 

loss of property resulting from incarceration - 
possibly involving foreclosure on a mortgage, or other 
consequential financial losses, etc. 

In addition to the compensation for damages, consideration 
would have to be given to compensating the applicant with 
respect to the legal costs incurred for counsel to assist 
him in gaining compensation. Consideration would have to tse 
given as to whether all solicitor/client costs would be paid 

or whether some limit for legal costs would be imposed at 
some reasonable per diem rate for a solicitor to reflect his 
time spent with respect to preparing and representing his 
client before the inquiring ttibunal or court. Legislation 
could provide for a limit with respect to the legal costs 
and consideration could also be given as to whether there 
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should be some dollar limit upon contigency fee arrangements 
which would be paid by the applicant to the solicitor out of 
the compensation award. 

Legislation for the compensation program could also consider 
whether compensation should be by lump sum or in monthly 
payments or a combination of both; or to provide for the 
expenses of retraining programs and other similar 
assistance. At the present time there may be a divergence 
of views among the jurisdictions involved as to whether 
large monetary lump sum awards should be avoided in favour 
of monthly assistance toward re-training coupled with some 
form of lump sum payment or pension scheme payments. 

Generally, pecuniary and non-pecuniary compensation would be 
awarded to the period that runs from the commencement of 
Imprisonment rather than from any period of interim 
custody. In those cases where a judge specifically counts 
the interim custody as punishment served towards sentence 
imposed, this arguably could be considered for inclusion 
within the period of punishment imprisonment for which 
compensation is being awarded. 
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NON-DISCLOSURE OF THE UNKNOWN FACT IN TIME IS WHOLLY OR 
PARTLY ATTRIBUTABLE TO HIM 

This expression is discussed briefly in the previous 
section. We understand it to mean blameworthy conduct of 
the person in relation to his wrongful conviction. Assuming 
that the person did not commit the act for which he was 
convicted, it would seem reasonable that the more an 
individual's behavior was responsible for his conviction - 
either through his perjury during trial or his failure to 
disclose information which could have resulted in his 
acquittal, the less he should receive. The International  
Covenant  adopts a very hard line in respect to blameworthy 
conduct: it states that the person who is partly'or wholly 
responsible for the non-disclosure of the new fact showing 
that there was a miscarriage of justice should not be 
compensated. 

The Task Force recognizes the rationale behind this 
approach. However, we are mindful that an accused who faces 
and endures the hardship of a trial may find himself 
in an extremely stressful situation. We accept that under 
such circumstances an accused may be very nervous and tense 
and as a result may not act as one might otherwise expect or 
in his best interest. We believe, therefore, that not all 
blameworthy conduct should automatically bar the wrongfully 
convicted and imprisoned person from obtaining redress. 
Rather, blameworthy behavior should be determined and 
evaluated and compensation, if any, awarded accordingly. 

OTHER ISSUES 

The wording of the International Covenant  was useful in 
providing a framework within which a number of issues 
concerning compensation for persons wrongfully convicted and 
imprisoned could be discussed. There still remain, however, 
a number of areas which need to be examined in order to give 
this subject a proper airing. 

1. Parties at Compensation Hearings  

Regardless of whether a court or tribunil is chosen to hear 
the compensation claim, the process chosen may be either 
adversarial or upon hearing evidence produced, only by the 
applicant. Since public funds are involved, the provincial 
Attorney General (or federal Attorney General in federal 
compensation matters) could be given party status to pr,-,-luce 
evidence and make legal submissions relating to compensation 
quantum and the blameworthy behaviour of the applicant, if 

any. 
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2. Costs 

It should he noted at the outset that precise emoirical data 
is lacking with respect to the number of wronaful 
convictions; there is simply no way of knowing how many 
innocent oersons have been convicted. Rased on past 
experience, however, the chances of numerous successful 
claims would seem slight. Costs related to the 
administration of this type of compensatory reaime would not 
be extensive especially if the courts decide the claims. 
The cost of the actual awards themselves would he higher. 

a) Administration costs  

If such a compensation program is to he dealt with through 
applications to the courts, which would hear and determine 
the amount of compensation, it would appear that no 
additional expense would be involved in view of the very few 
applications for such compensation anticioaLed in any year 
in any one jurisdiction. Court services could he utilized 
either through the courts of each province or the Pederal 
Court depending upon which government was resoonsible to 
answer to the claim. The administrative cost of processinn 
the application (e'ither through some government department 
or court services) and for having it heard by a judge could 
likely he born as part of the existing overhead and 
salaries. This would not necessitate any additional 
personnel or judges or additional salaries. 

If, on the other hand, a tribunal is chosen to receive the 
application, to hear the matter and tribunal members are 
nersons appointed for the task, it could he anticipated thit 
for a tribunal of three comprising a chairman, vice-chairman 
and third member, costs would he approximately Cl,n00 to 
51,200 per lay. A hearing of aobroximately one half day 
would entail preliminary review and preparation by the, 
tribunal members. Costs of a one half lay hearing also 
taking into account preparation time would cost 
aporoximately $2,100 in ner diem payments inclusive of 
disbursements to the tribunal. If the tribunal is an 
existing body Performing other functions, then it would have 
in place support staff that would be in oosition to provide 
organizational and typographical'services as part of the 
existing overhead. Since very few applications would he 
anticipated in any one given year, there would he no 

staffinn requirements. 
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If however the tribunal is an ad hoc tribunal and no support 
staff is in place one would anticipate similar per diem 
costs for the tribonal members and possibly temporary staff 
expenses unless permanent government staff services can be 
provided for those few occasions when claims are presented. 
If outside stenographic services are required the rate per 
hour ranges from $9.00 to $11.00 which results in daily 
rates ranging from approximately $69.00 to $80.00. A single 
tribunal member sitting alone would likely require a per 
diem rate ranging from $350 to $500 per day. There may of 
course be travel and meal disbursements for the tribunal 
members, room rentals and the like. 

b) Responsibility for Payment of Administration Costs and  
Awards 

The provincial governments alone for the province in which 
the conviction was entered could fund the total cost of 
administering and compensating persons wrongfully convicted 
and imprisoned under a provincial law. 

The federal government could solely fund the total cost of 
administering and compensating persons wronaf'Jlly convicted. 
and imprisoned under a federal law and invol.:inq a f",?ral 
prosecution. 

For convictions under the Criminal Code there are at 
least three options: 

The provincial governments could each fund the total 
cost of administration and compensation. 

The federal government alone could fund the total cost 
of administration and compensation. 

The.federal government and the provinces could 
cost-share the compensation, leaving the administration 
costs to the provinces. 

c) Cost Sharing  

For wrongful convictions under the Criminal Code leading to 
compensation, a federal/provincial cost sharing program 
could be based upon a simple percentage split respecting 
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total cost of compensation payments made by a province in a 
fiscal year; the percentage could be split at 50% or some 
other suitable percentage as between the respective province 
and the federal government. Alternatively, a more complex 
cost sharing formula could be considered. Under the 
Criminal Injuries Compensation programs, for example, the 
initial cost sharing formula for provinces was that the 
federal government would pay the lesser of 5 cents per 
capita of the provincial population or 90% of the 
compensation awarded. Effective April 1, 1977, a new 
formula was implemented by which the federal government 
contributes the larger of 10 cents per capita or $50,000 but 
not in excess of 50% of the compensation pail. Provinces 
may, however, claim according to the old formula if it 
should be to their advantage to do so. 

For the Territories the arrangement has been for the federal 
government to compensate them for 75% of the compensation 
awarded subject to certain maximum amounts for individual 
awards. The Northwest Territories has a new cost sharing 
formula under which the federal government pays 90% on the 
first $15,000, 75% on the next $15,000, 50% on the next 
$50,000 and 40% on all amounts in excess of $80,000. 

There are a number of other agreements concerning 
federal-provincial cost sharing, such as legal aid and 
criminal legal aid agreements, which could be used as 
examples. 

3. Ceiling on Awards  

In an earlier section we noted that the Supreme Court of 
Canada held that the amount of $100,000 should be adopted as 
the appropriate upper limit for non-pecuniary losses. It is 
unclear, however, if this maximum would apply in instances 
of lengthy imprisonments. Many jurisdictions, especially in 
the United States have imposed maximum amounts which can be 
awarded. Conversely a number of jurisdictions have chosen 
not to set a ceiling. 

In deciding whether a ceiling should apply, a number of 
elements should be considered: 

- the wrongful conviction and imprisonment of an 
innocent person is such a serious error that the state, 
according to some views, should fully compensate the 
injured party; 
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- the number of potential claims would apoear to be 
small so that there is no justifiable fear of a drain 
on the public purse; 

the fact of imposing a ceiling on the arount of the 
award would appear to be contrary to the general 
philosophy of wanting to provide redress for an injured 
party; 

- the state very rarely imposes a limit on the awards 
available resulting from damage to property. Limiting 
compensation in the case of unjust convictions could 
appear as if the state valued property rights to a 
greater extent than the freedom of its citizens. 

4. Statutory Limitation for Filing Claim  

Most compensatory schemes prescribe a limitation period for 
the making of a claim. Such limitation periods are imposed 
for reliability purposes or simply to prevent stale claims. 
Should a limitation period be incorporated into the scheme 
under consideration, two issues will have to be letermined. 

When should the limitation period cor-ence to run, 
e.g. on discovery of the new fact, on the granting 
of a pardon or finding of innocence, on release 
from imprisonment? 

The duration of such limitation period? 

An alternative to a limitation period would be to 
incorporate a due diligence test as a prerequisite to the 
granting of an award. Such a test would provide greater 
flexibility than a limitation period yet, at the same time, 
would protect the Crown against stale claims which might be 
difficult to rebut due to the passage of time. 

On balance, we favour the less restrictive limitation of a 
due diligence test because of the extraordinary nature of 
the remedy. 

S. Appeal  

Awards might be final or not. We favour the view that an 
appeal or judicial review, depending on the nature of the 
forum in which the award is made, be available to both the 
claimant and the state. If compensation is to be determined 
by the courts, appeals should be available in the ordinary 
way to the parties involved. If a tribunal is to decide on 
the matter of compensation, a review mechanism should be 
provided. 
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As concerns the decision to recommend to the Governor in 

Council that a free pardon be granted, the decision to grant 

a pardon and the Minister of Justice's decision to refer a 
case back to the courts for review pursuant to section 617 
of the Criminal Code, these decisions are exercised under 
the prerogative of mercy and cannot be appealled. We 
recommend that this not be changed. 

Subrogation  

To the extent that subrogation is an issue in this matter 
and to the extent that the state believes it necessary to be 
substituted to the claimant to seek redress against a third 
party who was responsible for the miscarria9e of justice, 
subrogation rights should be clearly laid out in the 
compensatory scheme. 

Retroactivity  

Should the compensatory scheme apply only to those persons 
wrongfully convicted after its implementation or should it 
apply to those convicted before? Fairness would suggest 
that anyone who was wrongfully convicted should be able to 
obtain redress, regardless of when convicted. 
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CHAPTER Iv 

PROVINCIAL COMPENSATORY SCHEMES 

As ner its terms of reference, the Task Force considered 
provincial comoensatory schemes to determine whether any of 
these could he used to administer the scheme to compensate 
wrongfully convicted and imprisoned oersons. After an 
initial examination, the Task Force concluded that 
provincial comnensation models were generally IMSUitAhle AS 
vehicles for Providing redress for persons who were 
wronnfully convicted. They were either too complex or too 
narrow in their application to he adaptable to other tasks 
or did not exist in enough provinces • to he of neneral use, 
with the exception of the Criminal Injuries Comoensation 
schemes. 

Criminal Injuries Compensation legislation exists in most 
iurisdictions (it does not exist in Prince Fdwarl Island or 
at the federal level). The programs are funded through a 
federal-orovincial cost-sharing arrannement. They deal with 
matters related to the criminal law and allow for the 
evaluation of blameworthy conduct. The schemes are not 
overly complex and show the possibility of Elexihility in 
approach with a common goal. 

In examining the Provincial criminal injuries compensation 
legislation, we became aware of a Statistics Canada 
publication entitled Criminal Injuries Compensation 1913. 
We have made generous use of the publication's text in order 
to describe the framework, mechanisms and workings of the 
provincial laws on this matter. 

Criminal Injuries Compensation  

There is in each province, except Prince lward Island, and 
territory a program to comnensate innocent nersons for 
injury or death as a result of (a) some snecifiel or defined 
crime committed by another person, (b) an effort to prevent 
crime and (c) an effort to arrest an offender or a suspect. 

The crimes for which comoensation can he paid are, as a 
rule, listed in the legislation establishing the Program, 
and they are for the most oart violent in nature. 

The aim is to comnensate innocent victims of violent crime, 
and a distinction is drawn between those who participated i-
committinn the crime, and those who contributed to their own 
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misfortune as victims. Those who committed crimes are, of 
course, not compensated; the actions of those who 
contributed to their misfortune are taken into account, and 
depending on the degree of culpability, compensation may be 
on a reduced scale or refused entirely. 

Criminal injuries compensation legislation has been in 
effect in some provinces (Newfoundland, Ontario, 
Saskatchewan and Alberta) from the late 1960's. 

Funds for the payment of awards and for the administration 
of the program come from the consolidated revenue fund in 
each jurisdiction. All programs are cost shared with the 
federal government, and all cost sharing agreements contain 
special provisions on qualification, disqualification, 
Publicizing of the program, etc. 

Administration of the leaislation is, depending on the 
jurisdiction, either in the hands of the Minister of 
Justice, the Workers Compensation Board, the courts or 
administrative tribunals. 

Grounds for Compensation 

There are three grounds for making an award: (a) a person 
was injured while making an arrest or assisting a peace 
officer in doing so; (b) a person was injured while 
preventing an offence or assisting a peace officer in doing 
so and (c) a person was injured as an innocent victim of 
crime other than under circumstances described in (a) or 
(b). 

Application for Compensation Eligibility  

Application may be made by or on behalf of crime victims 
within the scope of the provincial or territorial 
legislation. If the victim has been killed, application may 
be made by or on behalf of surviving dependents. There are 
others who may apply with respect to pecuniary loss and 
expenses arising from the victim's death; but this varies 
depending on the jurisdiction. 

Time Limit for Application  

In all jurisdictions applications must be brought within one 
year, except in Manitoba, which allows two years for a claim 
to be brought. 

Co-operation With the Police  

It is expected that persons who apply for compensation 
report the crime to the police within a reasonable time. 
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Proof of Criminal Injury  

A claim is established on the balance of probabilities as 
opposed to a reasonable doubt. Thus, the legislation of 
most jurisdictions authorizes the acceptance as evidence of 
statements, documents, information or matter that may assist 
in dealing effectually with applications, whether or not 
they would be admissible as evidence in a court of law. A 
conviction is not a necessary condition for the granting of 
an award, for a conviction may not take place at all. The 
offender may not be found, or the charge may have been 
dismissed on account of the higher standard of proof applied 
by the courts 

Quantum 

In Quebec and Manitoba, victims are compensated as if they 
had been injured in a work situation. In British Columbia, 
the basis for decisions is similar to that used in civil 
courts for personal injury arising from negligence. In New 
Brunswick, awards are made as if damages were being assessed 
in a civil action, although to a maximum of $5,000. 

In all other jurisdictions, there is no prescribed guiding 
principle for determining the quantum of compensation other 
than that compensation be awarded for factors such as 
expenses incurred as a result of injury or death, pecuniary 
loss, pain and suffering, and maintenance of a child born as 
a result of rape. In addition, financial need is specified 
in Saskatchewan as a further factor of consideration. 

Minimum and Maximum 

In all jurisdictions, other than Quebec and Ontario, there 
is a minimum of about $100 below which no compensation is 
paid. All jurisdictions, except Saskatchewan and Alberta, 
have a maximum whether payments are made monthly or in a 
lump sum. 

There is in some programs a limit on compensation payable 
for any one occurrence regardless of the number of victims. 

When injury or death occurs in the process of attempting to 
enforce the law, the maximum payable to any one victim is 
raised to $10,000 in New Brunswick. It is waived completely 
in Nova Scotia, Ontario and British Columbia. 

Alberta imposes a limit of $10,000 for general damages for 
compensating persons who were attempting to arrest a person, 
preserve the peace or assist a peace officer in carrying out 
his duties. 
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Deductible Amounts 

All jurisdictions have provisions for the deduction of 
monies which the victim recovered from various other 
sources. 

Manner of Award 

Awards may be in the form of lump sum awards, periodic 
awards or a combination of both. 

Seeking a Civil Remedy  

In all jurisdictions victims may proceed, simultaneously, to 
seek another civil remedy. Those who launch a civil action 
and recover are required to reimburse the authority 
concerned for any award under the pr-,--Iram. If they do not 

launch a civil remedy, the authority concerned, ilpn 
conferring of an award, is subrogated to the rights of the 
persons to whom payments were made. 

Appeal and Review  

In some jurisdictions there is a limited right to appeal on 
a question of law or law and jurisdiction. 

The Quebec, Manitoba and British Columbia laws provide for 
an administrative review of decisions taken. 

Conclusion 

Criminal Injuries Compensation exists in most juridictions 
and it may provide the basic framework and mechanisms for 
the administration and adjudication of claims based on 

wrongful convictions and imprisonment. The cost-sharing 

agreements are flexible enough to allow each jurisdiction to 
deal with compensation as it sees fit (e.g. determination of 
quantum by judges, worker's compensation boards. or 
specialized tribunals). In our view this type of 
legislation could, with amendments as needed, provide the 
necessary mechanism for determining quantum in cases of 
wrongful conviction and imprisonment. But, as indicated 
earlier, this is only one of several alternatives. 
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CHAPTER V  

OPTIONS ON COMPENSATION FOR PEkSONS 
WRONGFULLY CONVICTED AND IMPRISONED 

Several options are possible in order to compensate persons 
who have been wrongfully convicted and imprisoned. In our 
view, the following pre-requisites must be met before a 
wrongfully convicted person can be compensated: 

a conviction resulting in imprisonment (pursuant 
to federal or provincial legislation) all or part 
of which must be served; 

a newly discovered fact showing that a wrongful 
conviction occurred; 

the reversal of a conviction as a result of the 
case being referred back to the court3 by the 
Minister of Justice pursuant to section 617 of 
the Criminal Code or after the court of appeal has 
extended the time within which an appeal may be 
heard (or similar provincial legislation in the 
case of a conviction for a provincial offence) or 
the granting of a pardon to a convicted person 
pursuant to section 683 of the Criminal Code (or 
similar provincial legislation for a conviction 
for a provincial offence). 

If it is decided that a reversal of the conviction or a 
pardon is sufficient for the injured party to obtain 
compensation and that the matter of innocence need not be 
addressed, the question of determining quantum and 
blameworthy conduct may be resolved by: 

1. The Courts  

a) The quantum could be determined by the court 
of appeal which reversed the original 
conviction after a reference by the Minister 
of Justice pursuant to section 617 of the 
Criminal Code or after it extended the time 
within which an appeal may be heard. This 
option would require amendments to sections 
613 and 617 of the Code (and to corresponding 
provincial legislation) allowing the person 
whose conviction was reversed to claim 
compensation and permitting the court of 
appeal to hear the claim and to determine.  the 
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quantum to be awarded based on the evidence 
presented before it. This approach, however, 
would fail to provide a forum for persons who 
are granted a pardon. 

b) A civil court could determine the quantum. 
Legislation would be required to create a 
cause of action allowing the person whose 
conviction was reversed or who had been 
granted a pardon to claim compensation. The 
court would determine the compensation to be 
awarded based upon evidence and the T2neral 
principles of damages in tort law. 

2. A Tribunal, Board or Designated Perssn  

Existing tribunals or board- Hr newly 
established ones) could be used as the forum 
for determining the quantum. Alternatively, 
the claim could be referred to a designated 
person, such as a justice of a superior court 
of criminal jurisdiction, appointed on a 
permanent or ad hoc basis. 

A right of appeal or review would be available in all 
cases. The final decision on compensation would be binding 
on the Crown who had initiated the prosecution. 

If, on the other hand, it is considered necessary to settle 
the matter of innocence before a claim can be made, then an 
initial hearing must be held to resolve that issue. Once 
the matter of innocence is resolved, the issue of 
compensation, could be addressed as outlined above. 

The issue of innocence could be settled by: 

1. a) The individual receiving a free pardon 
pursuant to a recommendation made to the 
Governor in Council by the Minister of 
Justice under section 683 of the Criminal  
Code (or similar provisions enacted by the 
provinces). Officials at the Department of 
Justice assured us that before a pardon is 
granted on the basis of innocence the case is 
thoroughly investigated and the recommenda-
tion to grant a pardon is only made when it 
is a certainty that the person did not commit 
the offence for which he was convicted. A 
free pardon, granted on the basis of 
innocence, could so specify on the face of 
the document. 
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The court of appeal which is reviewing a case 
pursuant to a referral by the Minister of 
Justice under section 617 of the Criminal  
Code or is reviewing a case after it has 
extended the time within which an appeal may 
be heard. If the court sets aside the 
conviction and directs a judgement or verdict 
of acquittal to be entered, it could, as part 
of its review, determine the question of 
innocence. This procedure may require 
amendments to Sections 613 and 617 of the 
Code. A similar procedure could be used by 
the provinces for provincial offences.The 
advantage of this approach is that it employs 
an existing framework within the Criminal  
Code to review the conviction and determine 
Innocence. A major difficulty with this is 
that it would force the court of appeal into 
making two types of acquittals; acquitted and 
innocent; and simple acquittal with the 
consequent stain on the person's character 
resulting from a failure of the court to 
declare him innocent. Another disadvantage 
is that the court of appeal would have to 
address a question which to date is not part 
of our criminal justice system, and to act as 
an original fact finder. 

A tribunal, board or designated person. An 
existing tribunal or board could review and 
determine the question of innocence. 
Alternatively, a new tribunal or board could 
be created to carry out this function. 
Lastly, a designated person could be 
appointed to review the case and decide the 
issue of innocence. The main disadvantage to 
this option is that the tribunal, board or 
designated person may be viewed as dealing 
with criminal law matters and thereby 
usurping the function of a criminal appeal 
court. For this reason, we believe this 
option should be rejected. 

Constitutional Implications of Options 

There does not appear to be a constitutional bar to having 

provisions in the Criminal Code for a court of appeal to 
make a determination of innocence, in respect of a Criminal  
Code conviction and of having that court determine the 
quantum to be paid. Care would have to be taken to draw the 
line on what the court of appeal could do in terms of 
criminal law and what could fall within the scope of 



- 43 - 

property and civil rights. In the absence of dovetailing 

legislation, difficulties could arise in having a 
determining forum established by one level of government 
making an enforceable order for another level of government 
to pay compensation. There does not appear to be a 
constitutional bar to a tribunal, board or designated person 
determining the quantum of compensation to be paid by the 
Crown (federal or provincial). Such a tribunal, board or 
designated person could be empowered to order payment by the 
level of government which established it by legislation or 
authorized it by legislation to be established. 

There would appear to be very serious constitutional 
difficulties in having a tribunal, board or designated 
person determine the question of innocence in' respect of a 
criminal conviction if they are not already superior, 
district or county court judges. The determination of 
innocence is inexorably tied up with section 96 of the 
Constitution Act, 1867. The function of determining guilt 
(and by extension innocence) was performed at the time of 
confederation by county, district or superior court judges. 
Since McEvoy v. Attorney General of New Brunswick (1983) 1 
S.C.R., 709, section 96 is known to bar alterations to the 
constitutional scheme envisaged by the judicature sections 

of the Constitution Act, 1867. 
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CONCLUSION 

Despite the many safeguards in Canada's criminal justice 

system, innocent persons a.:e sometimes convicted and 
imprisoned. In this Report we have attempted to examine 
methods of providing redress to those who have been 
wrongfully convicted and imprisoned. In so doing, the Task 
Force examined redress mechanisms in foreign jurisdictions, 
looked at Canadian compensatory schemes, highlighted a 
number of significant issues, and suggested a number of 
options whereby a wrongfully convicted and imprisoned person 
could be compensated. 

Whatever the redress mechanism ultimately chosen, it should 
be relatively simple in its application because there will 
not likely be many cases, and it should be as responsive as 
possible to the injured party given that he is the victim of 
the state's criminal justice system. 
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Meanwhile, it was iearned that the Donald 
Marshall Jr. case is nothing new to Sycney City 
Police who have tried unsuccessfully to cover up 
the whole affair. 

A Sydney man is reported to have known the 
suspect for eight years and had gone to the 
Sydney Police Department and the RCMP in 
1974, giving them the suspect's name ana 
evidence allegeoly linking him with the Sandy 
Seale murder. "But...they had their man oehinc 
bars," he was told. 

The Union of Nova Scotia Indians also gave 
the suspect's name to police in May 1981 but the 
police again refused to reopen the case then. 

It was finally turned over to the RCMP after 
Donald Marshall Jr. wrote personally to Roy 
Newman Ebsary asking him to come out with 
what information he may have had in January 82. 

In his letter he told Ebsary that he suffered 
long enough for somebody's mistake. "I have 
maintained my innocence for 11 years... .1 will 
pray that you'll be honest about it and ask God to 
give me the strength to forgive you and to forgive 
the people that were involved," he wrote. 

Mr. Ebsary did not testify at the original 1971 
trial although sources say he was questioned by 
City Police on the case_ . 

He is presently under protective care at the 
Nova Scotia Hospital undergoing a 30 day 
examination for "Assault Causing Bodily Harm" 
at his Falmouth Street residence last December 
in which another man was seriously injured with 
a stab wound that missed the heart by less than 
an inch. . 

Ebsary has said publicly that he holds the 
key in the case. He also claimed he is an 
ordained priest in the "Universal Life Church." 

He said he had all the answers in the Seale 
case and they stay here, he said, while pointing 
to his heart to a Sydney reporter. 

"I want to see Marshall out and I'm going to 
do it my way." 
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oil.ice-pll•oaat, ([.ed. wril'Inesses to get TOT:ON TO STAR MAR 31 198_2, 

.:-;.c(301aviction rnñurder trial: RcMP  
.. 

conic under lose scrutiny in 1k 
H. just-completed 1101 1' report on the new his name. I m 

Ile lestilied: "The only rcason I. ... H ........ 

-I Cast'. 
k enti oned Iii' ..  

The Star has learned that key %% it• . 
name ht•cause I knew his name — 

admit- 
well. I knew who it %vas.af ter, hut liii  

 nesses in tlw court case have  
led thev were under intense pressure 

at the police station then. — I don't 

from S-01"'Y Police to say thvY s". 
know how to put it 

 Marshall stab 3 16-year-old friend in . 

In an interview with The Star. 

-  a city park in May. 1971. 

Chant. now a born-again Christian. 

New evidence in the two month 
refused to discuss specifics .01 thet 

. •::: RCMP probe suggests Sdney police 
, 

 

   went too far in urging tlw witnesses 
Ile said only: "I think the cops arr[ i.:..  

to 3CUll5P Marshall in the courtroom. 

underhanded:" and would not elahoi ............ . • 

 

rate. "It 's Ii ke op 
11 says they got the wrong man. 

ening up .  014 . 

 des 
%%sounds. Mulcts are hard enough to- ........... :.1- 1---' 

11A1,IFAX. N.S. — The police 
investigation w hich helped convict 
Donald Marshall II years ago for a 
murder lit' says hi' never committed 

c a 

stab Seale. and admitted saying ill a 
preliminary hearing that Marshall 
was the assailant. But dui-Mg the 

trial. his said he couldn't swear that 
the man AvaN Mar 

: . 

• evidence given in that hearing." 

The report is now on the 
Nova Scotia Attorney Gene arrV 

ht.,31.- 
... .............. 

'low. 

 Supreme Court judge sentenced hint 
 to life imprisonment. Marshall left 
 Dorchester Penitentiary on Monday 
 — 10'2 years later — after the No- 
 tional Parole Board granted him 

   day-parole in 3 Hall( a 7( hallway 
 house. 

A spokesman said the hoard acted 
 with unusual speed because of the 
course of the RCMP probe, whiull is 

 expected to clear Marshall complete- 

   ly. 
A final decision on granting an 

 unconditional pardon. or ordering 3 
new rests with federal Justice 

 Nlinister Jean Chrelit..n. %vhose (Alice 
 is stuthing the affairs. 

--.1. l' there appear to lir 

Witness drunk 
. . ..... . ...... ... 

very serious questions as to whether 

The transcript also shows that the. .... .: 

 I low told The Star yesterday. 
w as drunk when he hid behind seem 

or not — as to the accuracy of the 
other key %vitness whose testimonI  .  

Freed at last 

bushes and. he testified. saw Mar'  

--t•-04,,::. 
-... It,  

, ..,,,3 --b.,— •: 
,..., 

,.....e.,„,,,..-.0,,  
. 

Harry How: Nova Scotia's 
allorney-general is studying 
ROMP'S report into freed man's 

release. 
Court transcripts show one key 

witness, Maynard Chant. told Sydney 
detectives b phony story because he 
was frightened during 3 two-hour 
police interrogation a few days after 
the stabbing. 

-see. I told them a story that was 
out true.-  Chant. who was 1-1-years-
old and 3 drug addict at the time, 
testified in a November. 1971 hear- 
ing. 

The grade 7 hoy. %vho could not 
swear on the Bible and who had fail-
ed three years at school. said he 
faked a story "because I was 
scared.-  in the Sydney police station. 

Chant testified he saw someone 

sent i\lorshall to prison aiirnitted he 

had accompanied defence lawyrr  
Simon Ichattar to the sheriff in oral . 
to make a statement. 

"I said that Mr. Marshall didn't 
stab Mr. Seale.-  he testified. 

But in court the next (lay Prart 
. . 

reverted to his original story. accii,- 
lila Marshall of the stabliing. Ile sa elF .. . . . 

he II:1d %vavered because "1 w a .1 . 

scared . .. of my lift tieing taken ' .. . .. 

111,  feared Marshall's friends would!' ... . 
seek revenge if he "squealed- nn..... : 
him. 

11CN1P now have a new suspect ir-• 
the murder case. Charges may g.  
laid once Marshall is cleared. 

Nlarshall. now '28. %vas 17 w hen 3 

shall stab the victim, Sandy Si•ole. 
John Pratico. then Iii. admitted het  
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aid Marshall Jr. 

11 Year Nightmare Takes Shal 
Peg 

y Gould 

3ERTOU- Sydney's crack R.C.M.P 
gators have gathered enough evidence 
could find Donald Marshall Jr., 28, 

int of the 1971 knife slaying of 16 year old 
Seale. 
decision is expected soon from the 

il Justice Department in Ottawa. In the 
me, Junior Marshall is serving day partie 
Carleton Center in Halifax. 
stice officials in Ottawa have confirmed 
; of the RCMP report which indicates that 
pect has identified himself and has 
?d 'evidence of his own guilt." 
MP have turned up what is believed to be 

urder weapon" hidden at a Sydney house 
past eleven years. The knife has been 
over to the RCMP crime laboratory for 

lation by scientific methods. Along with 

Mr. Chant also said that he had at first lied to 
)olice about what happened that night. 

In his address to the jury, Mr. Marshall's 
awyer indicated he found it strange that Mr. 
;Thant did not name Mr. Marshall on the spot as 
he killer when the two of them met several 
mlicemen as Mr. Seale was being placed in an 
imbulance. It was also strange, the lawyer 
aid, that Mr. Chant did not implicate Mr. 
elarshall when he again met police the next 
iorning. 

Lied Under Oath? 
Both crown witnesses have now indicated 

ley've given statements under pressure from 
ydney's Detective Division under Det-Sgt. 
ohn Maclntyre, now the Chief of Police. 

Sydney Police, it was learned, obtained 
:atements because as one witness told a Globe 
id Mail reporter:"The Police were out to get 
arshall." Another witness has alleged he was 
-essured by the Sydney and Louisbourg Police • 
concoct a story. 
Maynard Chant revealed that he told 

idney detectives a phony story because he was 
ightened during a two-hour police 
terrogation. 

Chant has indicated that he wants to clear 
s conscience because he was a "born again 
lristian." 

Meanwhile, John Practico remains under 
ycniatric observation and resides outside 
one y.  

Marshall pull out a shiny object and stab Seale. 
Mr. Practico admitted tinder cross-

examination that he had consumed half a bottle 
of wine, six large bottles of beer and three 
small bottles. He also testified that he had 
become liquor sick at the dance, was a heavy 
drinker and drunk the day before the stabbing 
and the day after. 

Outside the Supreme Court trial Practico 
told Crown Prosecutor Donald C. MacNeil in 
front of Det-Sgt. John MacIntyre and Sheriff 
James' McKillop that "Marshall did not stab 
Seale." However, when they returned inside the 
court room, Practico stuck to the story he gave at 
the preliminary hearing. 

A Globe and Mail reporter has learned that 
Practico was a psychiatric patient of the Nova 
Scotia Hospital less than a month before the trial 
began. 

His mother has said he should not have been 
called as a witness and—his psychiatrist was 
reportedly shocked that the youth's testimony 
was believed. 

Meanwhile, Maynard Chant of nearby 
Louisbourg, was the other prosecution 
eyewitness. He said he was on his way to catch a 
bus when he noticed John Practico crouched 
behind a bush and watching two people on 
Crescent Street. 

According to the court transcript, Mr. Chant 
testified: "One fellow, I don't know, hauled 
something out of his pocket - anyway, maybe - I 
don't know what it was. He drove it toward the 
left side of the other fellow's stomach." 

At that point, Mr. Chant fled to a nearby 
street and a few minutes later, Mr. Marshall ran 
UP to him. 

Under direct examination by Mr. MacNeil, 
Mr. Chant contended that it was the youth who 
had stabbed Mr. Seale who met him on the 
nearby street. But under cross-examination he 
admitted "No, I'm not sure" that he had seen Mr. 
Marshall earlier on Crescent Street. 

..... .... 

him innocent of the crime...a crime he denied,  
found guilty and has served the allowable life::  
term. 

According to legal experts, he will be the.,  
first Canadian found not guilty of the charge!  
after serving a long prison term. 

, Eyewitnesses Account 

the alleged murder weapon clothing exhibits 
used as evidence during the 1971 trial belonging 
to Seale and Marshall will be surfaced to match 
fibres found on the alleged murder weapon. 

It is not clear when charges will be laid. 
However, indications are that Marshall must be  -  
granted full fre pardon, which would declare - 

;.• Mr. Marshall was convicted primarily by the::  
eyewitness testimony of one 16 year old John.:  
Practico who testified that while drinking beer: 
behind a bush at Wentworth Park, he heard Mr.  
Marshall and Mr. Seale arguing. He said he saw,  



'' ............. . .............. ............. ....... ........ -...7 7". 7 ....... . . . ' 77 ... .7 . " . 7 ' 77 .............. ..1 .......... .......... • . 

......... . . . . ............. .. . .... . . :'.7_ .. . ... . ............................ " - 7  '.7 . ......... ..... 7 ....... 1 .............. • ... .... .. ... ....... • • . 
.. 

.. 

..•, ............ • 

..•. . ....... ...... .............................. ................ 

........ 

.................... 
._•..^•- .............. •• .• • . • ..... ^ ........ -A ................. ............ ....... • • • 

... 

......... '7 . . . . 
.......................................... 

--• ................. ..... .... : ..... . . • . 

........ .... 

8—Cane Breton Post, Saturday, August  14, 1982   
...... _ _ 

pretty story . . ..The unique case Of Donald Marshall I  
 will result in one of the most bitter court battles i  

   witnessed in this province in a long time. The fact that i  
t " • 

... 
... notices of civil suits already have been filed has set in t 

...... - . .  motion a series of moves by the defendants who plan a ....  . 
_--:  vigorous battle over the allegations of false imprison- g  

ment and false arrest. Atto,ney- General Ham How -  

.................................
has  made it abundantly clear the province in no way 
will become involved in any financial settlement in the 
case. City Solicitor Mike Whalley, -although he receiv-  

.................... ..... 

 ed notice of suit against the city, says there is no way  
   the city can be sued Any action must be taken against 

 Individual  individual police officers . . . Another Sydney motel ..  

...... • . • 

..... 
........ • 

.... 

....... 

..... • 
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eal,,story;r of '1971,stabbing i 
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1,- soon unfoldv..r.says.- lawyei ., 1 , , ! 
i: ..' • By MERLE MacIS C ' 1 - • .- ;limy Police investigators William Urquart and John Mac- 

e r.t4ais..i• -- - _ StAll RePorte , OCT. 6 - 1902..f•  - I, Intynem - . / • ; (. 
tt slaierDostaid Marshall's lawyer contends the real uteri b'e-,  : I ! (.- ( ( . •,, v 

i Mr. Edwards asked the. appeal court to allow rebut- 
the ITYMMTSeale stabbing In Sydney will unfofr1-1.:_•• rfrorn the police officers should the court entertain evi- 

ence ,from the original trial s two "eye-witnesses" — 
leynard Chant and John Pratico. ..., , 1 
, The court said It would hear evidence of Chnit 

Id not rule on whether Pratte° would be called to teqi- 

Mr. Edwards opposed hem hip any e.:Irlonre if Pra- 
co at all, accepting that Pratico was not present at the 

-scene of the 1971 stabbing. He also noted the man's long 
history of psychiatric treatment — part of his symptoms 
boing referred to as a tendency to "fantasize" and "seek 
the limelight." 
`' 'The future of the case remains wide open following 

Tuesday's hearing. The court may still dismiss the ap-
peal. or order a new trial•or acquit Donald Marshall. 

Other witnesses the court ruled would give testimony 
In December Include Patricia Harris — who at the origi-
41 trial told of seeing only Marshall and Seale in the 
pi+rk'and who is now categorized as a "recanting" wit-
n'ess 'Whose story has changed. 

Evidence from a group of witnesses termed as re-
lating to the third party" include James MacNeil, spoken 
of in court Tueiday as the man who went to Sydney po-
llee trnmedlately after Marshall's conviction with infor-
mation that another man stabbed Scale. 

one proceeding used against them in subsequent proceed- 
' ' 

'.' crown rinsecutor Frank Edwards took little issue 
I , 

with proposed new evidence except where witnesses con- ' -,  cerned were likely to say "damnable things" about Syd- 

In the province's court of appeal Dec. 1 and S. . •, •(. ,,..4. 
OA JtA(five-Judge panel of the court ruled partially on 1:•:, 
its lawyer Stephen Aronson's application to introduce new w( 
vtevidenee Tuesday — seven witnesses will give.testimonyni 
- and the court reserved decision on the remainder of aft I. .., 

. 'davit evidence•arxlior other oral evidence. 
.; . Marshall, 211, a Cape Breton Mic Mac Indian, is seek. i• 

to overturn his 11-year-old second-degree murder t• 
; „conviction. The action follows an RCMP re-investigation' ' 
: of the case and the intervention earlier this year by then.—
. itztice minister Jean Chretien. 

The new version of events in Wentworth Park.lii 
CrOwn and defence lawyers acknowledged Tuesday, in-' 

; elude a change in Marshall's own story to clarify whit 
.- lawyers referred to as his "lets than forthright" testimo- 

ny at trial In 1971. • .
• 

. 0 Responding to questions from the court, Mr. Aronson —  
- , said his client would be seeking protection under the ' 

Canada Evidence Act when the final version is told. 
The Act protects persons from having testimony In , 

-f 

• 

1 

— IfC4WL.2) 
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New evidence 
to be heard 

Witnesses with new evidence in the 1971 slaying 
that resulted in a Cape Breton Micmac Indian's mur- 
der conviction will appear before a panel of appeal 
court judges tomorrow in Halifax. 

The Nova Scotia Supreme Court Appeals Divi-
sion. which is hearing the case of Donald Marshall 
Jr., has set aside Wednesday and TE.-- 17143-e r—rrM 
evidence in the appeal. 

The case was re-opened this year in an RCMP re-
investigation and justice ministe_r intervention on be- 
half of Marshall who has maintained his innocence in 
the slaying of his 16-year-old friend Sandy Seale in , 
Sydney's Wentworth Park. 

Three options remain with the appeal court judg- 
es. They may dismiss the appeal, acquit Donald Mar- 
shall or order a new trial. There is no set tirne frame , 

- —for theirdecision. - - - - • •- 
- — After defence lawyer Stephen Aitanmin's applica-

tion to introduce fresh evidence in October, the ap- 
peal court ruled it would hear from at least seven wit-
nesses, Including Donald Marshall 

- Expected is testimony pointing to a third party 
who stabbed Marshall's friend Sandy Seale in the 
park, and a new version of what happened from Mar-shall himself. 
; Witesses fall into two categories: a group re-

ferred to as "recanting" witnesses, and witnesses 
vihose evidence relates to the third party. Included is 
James MacNeil, spoken of in earlier court proceed- , 
ings as the man who went to Sydney police inunedi- ' 
ately after Marshall's conviction with information 
that another man stabbed Seale. 

An RCMP fibre-expert: Sydney residents Allan 
Gregory Elasary and Donna Marie Ebs,ry, and wit- 
nesses from the original trial: Maynard Chant and 
Patricia Harris, round out the list of witness required , 
so far by the court 

'The court reserved decision In October on 
whether testimony is necessary from 1471 Investigat. 
ing Sydney policemen John Maclnytre and William 
Urquhart, who are now, respectively, Sydney's chief 
al police and head of detectives. 

Prosecutor Frank Edwards requested Int pollee " 

be allowed to reqrpood to inythlrg "d.sfrutable7 said 
-11P4Inst then? ht0ely. 
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clear Donald Marshall of his murderi, 
conviction has finally begun. ' 

Marshall, 29, spent 11 years in prison' 
for the 1971 stabbing death of 16-year-
old Sandy Seale in Sydney, N.S. But he 
was released last March after a new 
investigation by police concluded he was 
innocent. 

A Nova Scotia appeals court yesterday 
decided to summon seven witnesses to 
give fresh evidence on Dec. 1 and 2. The 
special review of the case was requested 
in June by Jean Chretien, former federal 
minister of justice. 

Depending on the new evidence, the 
appeals court could confirm the original 
murder conviction; order an acquittal; 
or order a retrial before a jury in Cape 
Breton. 

Stephen Aronson, Marshall's lawyer, 

man jaile years 
Toronto Star special ..s;',..71 ed Police took'ano-ther look at the c;Se 

HALIFAX — The legal process t,:;' this year. . , 
Two other witnesses to be called in 

December, both juveniles at the time of 
the murder, have recanted their earlier 
testimony, according to crown prosecu-
tor Frank Edwards. 

Marshall will be the seventh witness. 
He maintained his innocence throughout ................... ...... 

his original trial ......... • - 
and his years at 
Dorchester 
maxi mu m-securi-
ty penitentiary in 
New Brunswick. 

John Pratico, 
the prosecution's 
sole alleged eyewit-
ness during the 
original trial wa , s ............... 

....... 

......... 

not called to ap- 
pear before the ap- said the testimony of four of the wit- Aronson: Lawyer peals court. nesses would prove that another person says someone Pratico also has 

killed Seale on May 28, 1971. 
recanted his origi- None of these witnesses testified at the else did killing. nal testimony and original trial. would "say some very damaging things 

But one of them told Sydney police in about the police," Edwards said. "It 
November, 1971 — 10 days after Mar- would be an exercise in futility to hear 
shall was convicted — that he saw some- his testimony." 
one else murder Seale. 

Pratico was under a psychiatrist's Sydney police did not reveal this infor- 
mation until the Royal Canadian Mount- See MARSHALL/page Al 

aL  taemne1Itil  
.111111.11•1•1•Nr  

Marshall to get court hearing 
' Continued from page Al 

care during the 1971 trial and still is 
today. 

"Pratico will say anything to be in the 
limelight," Edwards said. "That is the 
nature of his illness." 

Between the time of the preliminary 
hearing and the trial in 1971, Pratico 
suffered a nervous breakdown and was 
taken by police to the Nova Scotia 
Hospital in Dartmouth. He returned to 
Cape Breton a few days before the trial 

duly  aui,St,ar  witness. 
.. . .. ... . . . ................. . 

........................... 

In an affidavit filed with the court this  .  
year, Pratico claims he was pressured 
by police into testifying that he witness-
ed the murder. 

Although some of the five appeals 
court judges appeared to favor sending 
Marshall to a retrial, both Edwards and 
Aronson argue the court will hear 
enough evidence to make its own deci-
sion. 'It would not be fair to my client to 
order a new trial and prolong the mat-
ter," Aronson said. 

A final decision is expected in early  
1983. 

If Marshall is finally cleared, legal ex-
perts say he will be the first Canadian 
found not guilty of a murder charge 
after serving a long prison term. 

After yesterday's hearing, Aronson 
said his client "was happy that the case 
is making some progress". 

It was the first time Marshall, son of 
the grand chief of the Micmac nation, 
appeared in court and was photograph-
ed since his 1971 trial. 
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 huller trial reopeits--11 years later 
Special to The Stir • 

SYDNEY, N.S. — The many 
mysteries in the Donald Marshall 
case will finally begin to unravel 
Wednesday in a Halifax court- 
room. 

That's when the Nova Scotia Su- 
 preme Court will begin to hear the 

 appeal of the Micmac Indian from 
 Cape Breton Island who spent 
 nearly 11 years in prison for the 
 1971 murder of his friend Sandy 
 Seale — a killing he always main-   tained he never committed. - 

Seven witnesses have been sum- 
 moned to give evidence. 

Marshall, now 28, was releaSed 
 on parole in March, 1982, after an 
 RCMP probe of. Scale's murder 

suggested he was innocent and the 
victim of a shoddy police investi- gation. 

Special review - ' 

The special review by the Su- 
   preme Court was requested in 
   June hv former justice minister 

 Jean Cliretien. 
 The major question the seven 

 subpoenaed witnesses may help 
 solve is: If Marshall didn't murder 

.• ....... 

.. 

• 

in pri 

en ceclared innocent of a murder 
charge and had the sentence over-
thrown after having served time 

son. legal experts say. 

pect that set the wheels in motion 
for Marshall's release. • 

Marshal) testified at his trial 
that two -nen "who looked like 
priests" stabbed Seale and also cut  Marshall on the arm. 

Another witness is Jimmy Mac- t  Neil. a Sydney man who says he r was involved in the murder.  
Not until after the trial was over 

did he go to the police and tell h.  story. 
There will also ,be new forensic  evidence about fabrics found on 

the alleged murder weapon. 
Marshall is represented by Dart-

mouth lawyer Stephen Aronson. 
He wants to get Marshall a "free 
pardon" — meaning government 
recognition he never committed 
the murder in the first place — 
and substantial financial compen-
sation for his II-year ordeal. . 

The Mx-shall case promises to 
become an important legal mile-
stone. No Canadian has • 

Forensic evidence 

Seale in a Sydney park 11 years 
ago, who did? . 

The court will hear the full ver-
sion of the events in the park, in-
cluding what occurred immediate-
ly before the murder. 

The testimony is expected to re- 
veal ho w offi-
cers of the Syd-
ney police force 
coerced at least 
two Cape 
Breton youths 
into fabricating 
their evidence 
on which Mar-
shall was con-
victed 

Maynard 
Chant. 14 Years Marshall old at the time 

of the murder, and John Pratico. 
then 16, have since signeci sworn 
affidavits saying that fear of po-
lice led them to give eyewitness 
accounts of a murder they had not seen. 

Roy Ehsarv, 70 who says he is  
an ordained priest in the "Univer- 

. 

sal Life Church." is also expected 
to give evidence. 

It was a confession by a new sus- 



/o 

invegators pressured th sti e m 
to 70-year-old Sydney man Roy Ebsary 

Marsh 111 case witnesses say 

Eleven years after he told a jury 
lawyer Stephen ArnfISOn Will argue for 

Donald Marshall Jr. stabbed Sandy 
is client's acquittal. 

7rSte-.-17riTsident Maynard 3 Chant was one of two eye-witnesses 

Chant. 26. testified Thursday he saw no 
at Marshall's first trial. Psychiatrists 

stabbing and felt pressured by investi- tdave declared the second. John Pra-

gators into giving false evidence. 
4-3tico, completely unreliable and his evi-

Professing born-again Christianity ta
jdence Y.111 not be heard in the current 

and vowing the truth. Chant was testi-Stliapp.eat. 
tying at the concluding day of evidence, 1 

Final testimony for the day cen) 

M Marshall's appeal from a second-de-J*4 tred on what the defence 
contends was 

the weapon used to stab Seale near 
Sydney's Wentworth Park on May 28. 

1971. 
An RCMP exp-!rt said fibres off a 

knife seized from a collection belonging  

were consistent with materials in cloth-
ing worn by Seale and Marshall on May 

28. 1971. 
A drinking companion of Ebsary's, 

James MacNeil, told the court Wednes-
day he and the old man were walking 
near the park when Marshall and Seale 
attacked them - leading to Seale's 
stabbing by Ebsary. 

Marshall admitted his intention -to 
roll someone" in the park when he tes-
tified Wednesday, but he said the at-

was never carried out. 
See NIA RtilIALL CASE page 2 

_ . 

gree murder conviction. 
Five appeal court judges ad-

journed the case Thursday and now 
await printed transcripts before a date, 
likely in the new year, when Marshall's 

- - - 
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illarGhail Launches Civil Action 
aint Cify, Police Officials• ......... 

Donald Marshall. Jr., of hlembertou now residing in 
Halifax. was convicted of the murder of 16-year-old Sandy 
Seale near Wentworth Park in May, 1971. Marshall served 11 
years of a life term before new evidence surfaced that gave 
the accused his freedom pending a decision by the Supreme  Court next month. 

The Marshall murder case took a new twist today when a 
 lawsuit IA as launched against the City of Sydney, Police Chief 
 John Machityre and Detective Bill Urquhart. 
 The writ. issued by Marshall's lawyer Steve Aronson, 
 claims unspecified damages as a result of murder pro- 
ceedings brought against Marshall in 1971. • 
— - 



....... ... .. .. .... 

........... .. 7 .............. , . ..... 

............ 

..• .......................... 

...... ........ 

........ •••• ........ •• ........... ... •••• 

........... 

.............. ........ . . .. .......................................... ........... 

.. - 
.................. ....... 

............ ...... Tuesday, February 1, 1983 THE CHRONICLE-HERALD 3 -  
-••. ....... ..... 

arastall suing 
City of Syndey 

 SYDNEY (CP) — Donald Marshall, who served a 
decade in penitentiary for a murder conviction cur- 

.  rently under review by tbe Nova Scotia Supreme 
Court, has filed a statement of claim against the City 
of Sydney and its two members of its police depart- 
ment. 

Details of the claim are not available pending 
further court action. Marshall's it names as defend- 

... . . ants the city, police chief John L. Maclntyre and his 
.........  chief of detectives, William Urquhart. 

. Jean Chretien, then the federal justice minister, 
ordered the review of Marshall's case after new evi- -  

......... ................ 
Several witnesses who gave testimony that 

helped convict Marshall of the fatal stabbing of San- 
ford (Sandy) Seale, 16, in 1971 told the Supreme Court 
their evidence had been false. 

Marshall, 29, has served most of hiq fe behind 
 bars at the federal penitentiary in H . liester, N.B. 

..... 

........... ........ 

...................... 

....................... 7-7 ....... 

••.••...._.• ............................ 

....... ................... ............... 

. • 
ber before adjourning further hearings, later sched- 
Wed Feb. 16. 

dence surfaced during an RCMP investigation. 
The court heard two days of testimony in Decem- 
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