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Statement of Maynsrdj“Ahs%ﬂ‘“ hagt, age 14 yrs.,resiciag .

Main St.,Louisburg .i.. Q':}Bul-

Last Friday oight after 11:20 P.M., I left the Acadlan Li: 3
on Beatinck St, eand walked down Begtinck St. to the tracke.
Then I started dowa ths tracks towards George St. I notic 4
& dark halred fellow sort or hiding in the bushes about

Opp. the second house on Crescent St.

®. Did you kpnow him.
A. Wo. I did got kxnow his nasme but I seea him before ocut e+

the dsaces in Louisburg

<. Did you see him since
A. Sunday efternoon at the Polics CUfrics in Sydosy., I wa°
by this rellow on the track. I looked back to see wha-
vas looking at, Then 1 saw 2 Tellows steoding ebout 1°
from each other on Crescent St. near the houss with th:
railing up the middle or ths steps, The same house w:
I called the police from., Ao o0ld msn with grey helr ¢
glesses enswersd the door
w. were they the same sgize
A, Cne wes tsller thano the other
. which ome wes fecing you
A, Short dark fellow was facing the tracks

¢« The teller men was fecing the houses ‘

%. Al this pt, did you recognize elther of these men

A. The only men 1 recognized wes Mearshall

<. wWhat was he wearlag -

A. Dark peats and 1 thipk = yellow shirt with the slezves
up to the elbows. 1 wish to say thet whea he was 2rgu!’
I mean Dcasld lersrall with the other meg hig slecves

cdown to his wrist st that time,

_—_— - b~y + - - .:-:_ - -a:
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Q. How loug wers you om the tracks watchlng them
A. About 5 mlgutes

Q. Could you hear what they were talking sbcut
A, No. I just heard a mumbling af swearing. I think Marshall
was the one who was dolng most of the swearing. Then I seen
Marshell haul a knife from his pocket and jab the other
Tellow with 1t 1o the side or the stomach. .

Q. W=t side | '
A The right side - I seen him jab 1t in and slit 1t down

Q. How could you tell it was a knire
A. By the rigure of 1t - it was shiny anc loag

Q. What happened thean., . :
A. Wheo Mershell drove the kulfre in, Seale, he beat ovar. Then

I ren toward-Georgs St. dows the £x tracks. I weat into the
Park, through the Park; then up to George St.: crossed the
tracks end then on to Byng Ave.-about 3 houses over I met
Donald Marshall and he said look at my arma. It was his left
arm; his sleeve was up. The cut was on the inside of his
arm - 1t was not a deep cut and it was not bleeding at that
time-untlil we caught up to 2 boys & 2 girls wno were walking.
Doneld sald could you help us. (me of the fellows sald what
Is wrong. Then he seid look what they done to me.

Then the other guy sald '"who" and Doneld Marshall said the

2 fellows. He sald my buddy is on the other side of the

Ferk with e knife in his stomach., They tiegxseid they would
try aed help us . At the tiie a car came along and Tonald
stopped 1t aand we asked for help., They picked us up and drove
to the other side of the Park and we stopped about 6 ft, away
from Secle. At this time, Seale was lylong oo the oppo.side cr
the street. Looeld Mershall gt out: cane over neer trs o cy
of Secle gudstocd there, There was enother mea cazs elcag
2ad knelt by Seale and thea weat over to & house end called
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continued - page F-----—-

after Seele vwhile I weat up and called egein., I forgot to
stete that the migute I got to Seale, I put my white shirt
on his gtomach, I sald hold it sud he mumbled. Police end
embulence arrived and he was takea to hospltal .

Q. Did Dom1ld Marshell call ths polics or ambulence gt eny th

A. No

«. Did you

A. Yes, rirst at the house with the railing comicg down ths
center of the steps

. Who was wl th you
tlershsll steyed oam the sidewalk

> a0

.
A"

%.w838 there saoy other couvarsatiou betweea you and porshsll st

that time
A, He sald -thers were 2 men -tell one hed brown halr doge the

stabbing.

Q. This of course 1s not trus
A, No

€. Did he kuow you wers over the tracks
A, No - he did not.

Signed: Maynerd Chan;:
3:45 P.M.
By: Sergt.Det, John McIntyre
| Sergt.,Let,wz.Urcuhert,
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Mrs. Besulah Chant - mother

Lawreace Burke - Probstion Orfficer
Juveaile Court

Chief wsyne K. McCese

- Urquhart and myselfr.
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10:45 A .M. :
Statement of Jonn Louis:Pratico, age 16 yrs.,rzsiding at
201 Beatinck St.,Sydney.

Lest rridav night I went to the dance at St. Joseph's Hall,
Gz=orge St.,Svdney. I went with Bobobie Christmzs; Donald
Gorcdon end I met 3ob Janes from Alexander St. there. He gave
me money to get in. This was about 9:30 P.M. I was a2t the
cance till aobcut 10 or 5 to 12. Then I walked out by ayself.

I mat Doneld iarshell and 3andy Seale. we w2liked to the
corazsr cf Argyle St. Dosnala said John come down to the Park

in 2 rough voice. I said No. I weat down Arsgyle St. and ovar
Cresceat St. I was walking on the park side. I seen Saady £22
Do=ald on the other side of th=2 bridge stopped. I did not =V
much ettention to them. I kept walkizg for the tracks. On

ths tracks, I stopped where I showed you. Thea Dozseld rersiiil
and Szndy Seale were up where the incident heppened. I hserd
Sancy say to Jusior, you crazy Indian and then Junior called
2im a black bestard. They were standing at tnis time where
incident hancened. Thev were still arguing. They wers tsl7i;
low. 1 could ¢t make out what they were seying.

iy «

.. -nich wayv was Sandy Seale facing

A, r2aclag The tracks

... wnick wey wes Dozald piarshall feacing

A, Ths street

©. XXEXEXXSX hov close were theyv

A. Arms length

~nat did vou see or hear next

A, I did not nzar. I just seen Doald ricrsnell's hend £oing
towerds the left nand side of Seale's stcmach. He crove nis
nfnd In -turpad it and pulled it opack.

w. wii2t hepreaed thnen

A, I seeg Sendy fall to the ground end Doneld iershell rusztiinz
up ctresceat St, towards argvle St.

e il

—_—
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SUBIECT 1 O 3 CASE Mo.
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. what did you do
I run home up 5entlnck St.

O = Q&

fell to the ground

Yes. I was.

why were you standingz there

I was drinking a pt. of beer

was there anybody else around the sceae
Nobody - not a soul

L]

& a0 b

stomach

He screamec - aan

How long did you know Sandy Sezale

4 or O years

How long did you «now Donald Jr. Marsnall
Since last sumiaer

Did you ever quarrell witn either boy

No

were vou talking to Sandy Seale at the dance
Yes outside about 10:30 P.M.

How far away would you be from Sandy Seale aad Donald
Marsnall when they were Oa Crescent St.

20 to 40 ft.

How longs were they staanding there

Apout 10 miautes. They were arguing over something
How is it you did not come down where tney wWere at

I was scared

Did thev notice you on the tracks

I don't know

would tx=xxx there be any obstruction between you a7~
Seale and Denald Marshall whea you were o the tracks
them secinz you

Busnes between taem and me - blockiaz the view oa .
It was easisr for me to see tnea.

. Tid vou seas IZcnald Maprsiiall siace

. Yes, Seturd27 or Suudayv, o il g i

DO L O PO

o >

OB oHEO 0>

"
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were wou standing on the track a2t the time Sandv Seals

Did Seale scream when Donald Marshnall strucic nim in Ta-2
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STATEMENT OF PATRICI
BORN: 1957-Nov—15

i

T

.....

on the night of the AUAL W st. Joseph's, May 28, 1971
oy boyfriend Terry GUSHUE, 2 Tulip Terrace, left the
dance at 11:45 P.M. We sat on & bench near the
3andscand. We sat on a bench. Robert PATTERSON was on
the grass sick, throwing up. We smoked a cigarectte.
Terry and 1 left, walked back of the Band Shell on

to Crescent Street in front of the big green building. We
saw and talked €O Junior MARSHALL. With MARSHALL was twoO

other men.

Q. Describe the other men to me?

A. One man was short with a long coat. Gray or white
hair, with a long coat. I was talking to Junior.
Terry got 2 natch from Junior and Junior said they are
crazy. They were asking him, Jjunior, for a cigarette.

Di.d you see Sandy SEALE in the Park?

No.

Was there anyone else in the Park?

> O P> O

Yes, boys and girls walking through the park. Gussie
DOBBIN and Kenny BARROW, they left while we were still

on the bencH.

1 O 4 o et (-' e



Ju~= 18th - 1:20 A.M.

Stz ;2ment of Patricia Aan harmﬁsml% at
5 H:

~ings Road,Sydney

Cn -2y 28th, 1971, I went to St. Joseph's Daace Eall. I
ms Jerry Gushue there. We danced for awhlile and than a
riznt started. Terry got mixed upD in it aad he was asked
to Zeave. So I went with him. I got mad at him ror
éri~<ing & rizhting. Ve went to the Park and sat on a
szpoh and started arguing. Roobert Patterson czme to thza
=z~ with us. After a wnile, we crossed tae park back

I.il, o1

o7 -n2 bendshell. Then we went up to Crescent St. and oV
tihe green apt. building, we met Jr. Marsinell. Terry g0t a
maga ot hlm.
. .2s thers azvbody with Jr. marsnall
& 999
. .00 was it
L. -2 hed a dark jacket om
... .as it Sandy Seale. Do you -mow him
A. Yes, I know Sandy aad 1t looked like him

-. Cid he soeak to you

A, No . .

«.. Did Jr. marshall say anytning else

4. He was drisking -

=“ow was he dressed

i, =2 had a2 light jacket om

.. .ere tnev standing or walking when you met them

%. 3Standin, racing one- ‘another obut when we ceme closer, they
301t of parted and Sandy Seale moved back. u° talked to
Jr. ot a metch aazd left for home. -

.. ~id you see anvbody else in the area

4. _lo. Not on Cresceat St.

.. Zid you notice anvoody oan tne railroad trac«s

. 39

.nere did you lezmm about the staobding

- .- mf-\'v-'w--.w “ﬂir‘ ey -

contiaued - pags 2----- -
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ccatinued - pacz 2 - patriciza wzrrls
.. A WS se2 3ay weagons 01 sitaner Ji Jzpsnall OF
Saady gez2le
A. O
o). HowW yera theY cacing
A. Sandy was raclind tha houses and Jr- &arshall was faclié
the park , :
would tnis b€
c pal. X wje 1efl tne dance acout 31 o30¢F

. Wnav ging
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A. L wouid s27 a
gigied: patrician darrls
June 18t - 1B 42D Ak
Sergt. W e Yrovhert.

J.?:Maclntvre
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IN THE SUPREME COURT OF NOVA SCOTIA
(APPEAL DIVISION)

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION 617 OF THE

CRIMINAL CODE BY THE HONOURABLE JEAN CHRETIEN, MINISTER CF

JUSTICE, TO THE APPEAL DIVISION OF THE SUPREME COURT OF

NOVA SCOTIA UPON AN APPLICATION FOR THE MERCY OF THE CROWN
ON BEHALF OF DONALD MARSHALL, JR.

AFFIDAVIT

I, WAYNE ROBERT MAGEE, MAKE OATH AND SAY AS

FOLLOWS:

X THAT I am presently the Sheriff for the County of
Cape Breton.

2 THAT in 1971, I was Chief of Police for the Town of
Louisbourg.

3 THAT on the 4th day of June, 1971, I was visited at

the Police Station in Louisbourg by John F. MacIntvre
and William Urquhart, both of whom were at the time
Detectives with the City of Sydney Police Department.

4. THAT I was advised by the said John F. MacIntyre that
he was investigating the murder of Alexander (Sandy)
Seale and that he wished to question Maynard
Vincent Chant in connection with that investigation.

5 THAT I advised John F. MacIntyre that I knew Maynard
Vincent Chant and, after being requested to do so, I
went to Chant's home and brought him to the Council
Chambers at the Town Hall in Louisbourg.

6. THAT, shortly upon our arrival at the above mentioned
Council Chambers, Maynard Vincent Chant gave a written
statement, a copy of which is annexed hereto as
Exhibit 'A', to John F. Maclntyre.

LRI A L I
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T THAT those persons named in Exhibit 'A' were present
for the entire interview.

8. THAT at no time did anyone in my presence or to the
best of my knowledge make any threats or promises,
or offer any inducements to Maynard Vincent Chant to
have him give Exhibit 'A'.

SWORN TO at Sydney

in the County of Cape
Breton, Province of
Nova Scotia, this --

day of - .- 1982 A.D.

S WAYNE ROBERT MAGEE

o

:/ ‘c‘r; al
DOROTHYLmBEZANuJN
A Commissiewal of ﬁﬂess:l;rf-

Coort of Toua See
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September 13, 1982

The Prothonotary

The Law Courts Building
1815 Upper Water Street
Halifax, N.S. B3J 187

Dear Sir:

Re: Reference Re R. v, Marshall - S.C.C. No. 00580

Please find enclosed with this note the following material
in the above-captioned matter:

L. The Affidavits of Donna Ebsary, A.J. Evers, Keith
Beaver, George MacNeil, Simon Khattar, Q.C.,
M. Rosenblum, Q.C., B/S8t, Wheaton,and Donald Marshall, Jr.

In addition to the originals of these Affidavits, five copies

of the Case off Appeal, the Transcript of the November, 13911
trial in The Queen v. Marshall in two Volumes and the Affidavits
filed by the Appellant and a Brief shbmitted on behalf of the
Appellant in one Volume.

I have by way of a copy of this letter provided the materials
not already in Mr. Edward's possession to him,

Yours very truly,

Stephen J. Aronson

SJA:md
Enclosures
c.C. = Mr, Frank Edwards
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IN THE SUPREME COURT OF NOVA E&COTIE,
APPEAL DIVISION

IN THE MATTZR OF A2 REFERENCE PURSUANT TO SECTION
617 OF THE CRIMINAL CODE BY THE HONOURABLE JEN
CHRETIEN, MINISTER OF JUSTICE, TO THE APPEAZL
DIVISION OF THE SUPREME COURT OF NOVA SCOTIZ UPON
EX APPLICATION FOR THE MERCY OF THE CROWN ON
SEHALF OF DONALD MERSHALL, JR.

AFFIDAVIT

I, Donna Elaine Ebsary, presently residing in
Newton, in the Commonwealth of Massachusetts, in the United
States of America, make oath and say as follows:

1, That I am the daughter of Mary P. Ebsary and Roy
Newman Ebsary and was born in Sydney, Nova Scotia on June 16,
1957 and at all material times hereto, we resided at

126 Rear Argyle Street in Sydney.

2. That on Friday night, May 28, 1971, at or about
12:00 midnight, my mother and I were watching television in
our living room when my father, Roy Newman Ebsary and James
William MacNeil came into the house.

3 That my father and the said James William MacNeil
went down the hallway connecting the living room and kitchen
and I followed them into the kitchen, where they engaged in
a conversation and I saw my father, Roy Newman Ebsary
standing over the kitchen sink washing blood from a knife,
which had a brown handle.

4. That I was interviewed by R.C.M.P. S$/Sgt. Wheaton

in Sydney on April 17, 1982 and gave to the said S/Sgt. Wheaton
a free and voluntary written statement, a copy of which is
produced herewith and marked Exhibit ‘A', concerning my
knowledge of the matters before this Honourable Court, and

that to the best of my knowledge and belief the facts

contained therein are true.



SWORN TO at Boston, in the

Commonwealth of Massachusetts,

United States of America, this
25 day of July, A.D.

P Do
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FER w . fite S S AR
/ A Notary Public in and for the DONNA ELAINE EBSARY/(

)

)

)

)

%982, before me, )

- ¥ )

)

)

)

// Commonwealth of Massachusetts )

My Commission Expires:
/.;‘.: ’ I___ o _‘_f
//.l' ‘,--L i, - /., / t‘
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Svéney, N.S. 1

STATEMENT OF:DONNA ELAINE EBSARY,
B: 16 June 57, 287 Washington,

NEWTON, U.S.A.

I am the daughcer of Roy EBSARY, and presently reside

in Boston. I was born in Svdney and we lived at 126 Rear
Argvle Stree: until I was 15 or 1€ vears olcé at which time
moved to 46 Mechanic St. Svdnev. In 1971, I would have

been 13 vears of age and I rerember the night of the SEALE

1
m

Murder, vivicly,as it made such ar impression on me.

1 wes home wren father anc Jirmie McNEIL arrived home,

end I car recall them facing me in the living room. Mv
moTher wes there and we were watching T.V. Jiomie

sgic to Roy. "vou did gooc, or vou c¢idé a good job", worcs
o thet eflect: he was exictec. He turned like he was goi
o tell us zné father, seid,"Shut up, don't say anything"
Trey went down the hall to the kiichen and I followed

. ; 3 : " i s
glong. Fzther was a2t the sink washing cff something.
A —

I know it wes & knife andé as 1 remember, it had a brown

nandle. He took it upstairs endé i: zlwavs bothered me &an¢c
i gsEd te hunr TorT it AT schoel everyone telked about :tn

Murcer, and I Know theyv were locking for an o0id man with &
gozTee, white hair and a cape Cutwardly, to other kids,

i pretended It was not my fether, bur Imwerdly I knew iz w
I feared my Zezther anc ne disruzted the household. I &liwve
felt rhat if I could get the knife he would be pu:r awav. C
remééger going to the Police steticr with fazher, Greg
8nd myself. I steved out in the cer with the dog &nc was
never spoker o oy the Fcliice 1 cen rememter Detectives
coming to my nime Curing this time

ve

18
0n

wn
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- 3.

STATEMENT OF DONNA ELAINE EBSARY - CONT'd

The next thing I can recall, around 1974 I told Dave
RATCHFORD that 1 knew my father did the stabbing in the
parrx. We got a hold of the Svdney City Police and
aprerently they would do nothing. We zlso got 2 hold of
Cst. Garv GREEN cf the R.C.M.P. and they zapparently got
nownere with the City Police either. I also talked to Diare
LEWIS, who was with & group of people that was trying to
get MARSHALL parclled. 1 éidn't tell her I saw the knife,
just that I knew MARSEALL was innocent. I also mentioned

it o Debbie COUTOURE that father did it. She was with

1 felt totellv Zrustratec to think MAR

my Zather had ccomitted this crime, an
1 cculd do abour it. While going to the College of Cape
Brezor, I menticned it to one of my professors, Liz BOARDMC =

.round 1975, Uncle Bob EBSARY was over from Newfouncdiand. rather
n

ncle Bob were drinking anc I heercé feather tell Bot abourt

the attempted Kc:obery. he szid, ''they eske

and 1 said, I'll give vou what 1 heve'. Father then made an
underhandéed statting motion as if he hed e knife in his nhand
ts he wes tellirg Uncle Beb this, he wae zcting it out &s

if he put his hend in his coat pocket pulleé out & knife
and sLahped forwerd with it. He also seid vou should héeve
ceen the look o the other fellow's face, meening the person
acccmpanyving the person he stabbed. He ewpleinec the:t peop:ie
had tried te roil him before in the cark, anc he &iways
carriec & knife

Daring the pericd Tervweer 1871, et the time o thne Murcer,
until 1 left heooe ir lete 1978 or esrly 1979, Father steved
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STATEMENT OF DONNA ELAINE EBSARY - CONT'd

.and generally acted eccentric. He still had
xnives around all the time and still had an extremely
violent side. He rambled on about killing during the war
eanc the present like killing a neighbour. I don't think
xilling anything bothers father, human or animal. T know
ne killed & budgie of mine when I was a kid. He literally

ripped its head off.

Tather dressed like & Five-Staer General with his coat over
nis shoulders. He read & lot and would act out the lives

ci the people.

Z £ /://
7,.!'.."/1\_ f { ot L

(Sgd) Donna E. EBSARY 7[
wI1ITNESS:

E.F. WHEATOX, S/Sgt.

Th*s 15 Exhibit "A" referred to in Affidavit of Donna E. Ebsary
sworn’ before me this ?5 day of July, A.D., 1982.

;/{/: fAe / / £ ’PW'

-7 /Motary Publlc in and for the
' ommonwealth of Massachusetts.

4

/
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S.C.C. No. 00580

IN THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION

617 OF THE CRIMINAL CODE BY THE HONOURABLE JEAN
CHRETIAN, MINISTER OF JUSTICE, TO THE APPEAL
DIVISION OF THE SUPREME COURT OF NOVA SCOTIA UPON

AN APPLICATION FOR THE MERCY OF THE CROWN ON

BEHALF OF DONALD MARSHALL, JR. oy

AFFIDAVIT

I, Adolphus James Evers, civilian member of the RCﬁP,
cf Sackville, in the County of Westmorland and Province of New

Brunswick, make ocath and say as follows:

That I am in charge of the Hair and Fibre Section of

<he RCMP Crime Detection Laboratory, Sackville, New Brunswick

and have been so employed since 1970.

(28]

. That I have given evidence, as an expert in the

1]

cience of hair and fibre examination and comparison, before
arious courts in British Columbia, the Yuxon, New Brunswick,

®rince Edward Island, Newfoundland, and Nova Scotia.

3. That I testified at the trial of Donald Marshall, Jr.,
who was charged with the murder of Sandford (Sancdy) Seale, on
November 2, 1971, as an expert in the science of hair and fibre
examination and comparison and that my testimony appears at
pages 13-17 of the transcript of the said trial.

4. That the yellow jacket, which I understand was worn

by Donald Marshall, Jr. on the night of May 28, 1971, and which
is referred to as Exhibit No. 3 in my testimony, referred to in
paragraph BTnggmﬁogﬁggggclocated, but I have had in my possession
since June, 1971, a swatch of material from the said yellow

jacket.

5 That the brown coat, which I understand was worn by
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Sandford (Sandy) Seale on the night of May 28, 1971, and which
is referred to as Exhibit No. 4 in my testimory referred to in
paragraph 3::h£gﬂgétd5§egwfbcated, but I have had in my
possession since June, 1971, microscopic slides containing
samples of the fibres which were taken from the said Exhibit
No. 4.

Bin That on or about March 17, 1982, I ra2ceived 10 knives
anéd that produced herewith and marked Exhibit "A" is a photo-

graph of the said knives.

7. That on or about March 26, 1982, I r=ceived a card-
board basket, which I have been informed was *he container in
which the 10 knives, referred to in paragraph 5, had been

stored.

8. That I conducted a microscopic examination of the

10 knives, referred to in paragraph 6, for the presence of any
fibres consistent with the fibres composing the yellow jacket,
referred to in paragraph 4 and the brown coat, referred to in

paragraph 5.

9. That in examining a knife, marked wit<h an "X" on
Exhibit "A" hereto, a green handled knife with tape, I found:

(a) 8 synthetic fibres consistent with the synthetic
fibres composing the said brown coat;

(b) 3 synthetic fibres consistent with the fibres
composing the said yellow jacket;

(c)- 1 light brown wool fibre consistent with the
light brown wool fibres composing the said
brown coat. & i 7 3¢

CENSETE DA/
10. That in examing the tapejfrom the said knife and
envelope in which the said tape had been placed, I found:

(a) 2 synthetic fibres consistent with the synthetic
fibres composing the said btrown coat;

(b) 2 light brown wool fibres consistent with the
light brown wool fibres composing the said brown
coat.

1l. That in examining the cardboard basket, referred to in
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paragraph 7, I found 4 synthetic fibres consistent with

svnthetic fibres composing the said brown coat.

1

[ 9]

That I have formed an opinion concerning the
relationship between the fibres found on the saicd knife,
taze and envelope, and cardboard basket and the said
vellow jacket and brown coat, which opinion recuires some
explanation and that if reguested to provide myv opinion to

tnis Honourable Court, I would prefer to do so orally.

SWORN TO at Sackville in the
County of Westmorland and
Province of New Brunswick
this day of July, 1982,

VIR
\"\ -
~

3 et b .

Notary Public in and for the ADOLPHUS JAMES EVERS

)
)
)
)
before me ) r==
)
)
A )
Province of New Brunswick. )
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S.C.C. No. 00580

IN THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION
617 OF THE CRIMINAL CODE BY THE HONOURABLE JEAN
CHRETIEN, MINISTER OF JUSTICE, TO THE APPEAL
DIVISION OF THE SUPREME COURT OF NOVA SCOTIA UPON
AN APPLICATION FOR THE MERCY OF THE CROWN ON
BEHALF OF DONALD MARSHALL, JR.

AFFIDAVIT

I, Keith Beaver, a Constable in the R.C.M.P., of
Baddeck, in the County of Victoria and Province of Nova
Scotia, make oath and say as follows:

T That on Friday night, May 23, 1971, I attended a
dance at St. Joseph's Hall in Sydney and left the said dance
at approximately 12:00 midnight in the company of Alanna

Dixon and Karen MacDonald.

2 That upon leaving the said dance we were in the
company of Alexander (Sandy) Seale, who was alone, and we
talked to the said Sandy Seale, and the four of us proceeded
to walk to Wentworth Park, in Sydney.

e That when we arrived at the said Wentworth Park,
Sandy Seale left our company and I do not recall whether or
not he actually entered the said Wentworth Park.

4. That from the time we left the dance at St. Joseph's
Hall until we parted company from Sandy Seale, no other person
joined our company nor did Sandy Seale engage in a conversation
with any person, other than myself, Alanna Dixon and Karen
MacDonald.
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S That on March 2, 1982, I gave a free and voluntary
written statement to the R.C.M.P., a copy of which is
produced herewith and marked Exhibit "A", concerning my
knowledge of the events leading to the death of Alexander
(Sandy) Seale, and that to the best of my knowledge and

belief the facts contained therein are true.

SWORN TO at
in the County of 4
Province of Nova Scotia, this

© v day of A.D. 1982,

before me, 4

i/

N KEITH BEAVER

~ oA LT OR

A Barrister of the Supreme Court

L T N N P
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STETENENT @G Melvin Keith T LAVER
Dy Eoxm w20
Zadieck, N.E. $3-02-10

Cn the evening of 28th May 71 rvself, Lana DIXCN (not sure of
srelling), Karen MACDCHALD, ané Sandy SEAL left & cance at
St. Coseph's Parish on Ceorce St., Sycéney just arcunéd ricdnichs,
SE’L was coing to catch the bus for Westrmount at the Zerot on
Bentinck St. DIXON and MACDCNALD came with me Lo =y parent's
hetose on Richardson Ave. I'm not sure where SZAL and I split

P but it was ecither on George St just before entering the park

r by the bridge in the park (walkway) separating twoc small ponds

s}

the George St. side. The girls and mvself walked up to Cresent
after going through the rark, down Crescent, up St. Bertinck,
dewn Richardson. I'm not sure how long the cirls were at ny

ce, maybe ten to fiftecen rminutes, and then they left. SEAL

not come up to rmy house because he wanted =0 make sure he

the bus for hcne. I believe it was the next day that I

to the City Folice after hearing wvhat had happened. They

n't seem very ccrncerned at the time and that is all I had %o

e with themn.

ot

"l. H
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0O LW e mooc
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S
[
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Trring to recall who I saw arcund the park arez, only one versorn
cczes toc light. <Cne man was sitting on a park tench on the Georce
*

St of the first pond to the Band Shell. We would have passed hir
orr our right. He seemed to be asleep kut I'm not sure. I de nct
recall seeing anvcre else,

».X. Beaver
Bacdeck Ewy Fatrel (Sicned)

= 5. -

s txhl-t f: T
. CLEYE LI}
3 o ST TYRT S Py 1 I
oyt - L) -

. - .« bl
e 20 Bl e
~ . - e . —_—n T
3 i . : _ < -

+ Sovminisslonmr oF the 3uprame [y~ -

Mowve  Sikis
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1982 $.C.C. No. 00580

IN THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION o R

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION
617 OF THE CRIMINAL CODE BY THE HONOURABLE JEAN
CHRETIEN, MINISTER OF JUSTICE, TO THE APPEAL
DIVISION OF THE SUPREME COURT OF NOVA SCOTIA UPON
AN APPLICATION FOR THE MERCY OF THE CROWN ON
BEHALF OF DONALD MARSHALL, JR. -

AFFIDAVIT

I, George Wallace MacNeil of 3536 Elsworth Avenue in
the Town of New Waterford, County of Cape Breton and Province

of Nova Scotia, make ocath and say as follows:

i Cpent “wr |
1. That I was born on;éé&EEﬁi, 1953, and on the night J W\
of May 28, 1971, I was 17 years of age.

2 That on the night of Friday, May 28, 1971, at about
11:40 p.m. I left a dance at St. Joseph's Parish Hall, Sydney, ;ﬂd\f

f»\-Lu_f\u DI
in the company OT ﬁeexge MEéNell and we proceeded to walk throuch
Wentworth Park, Sydney.

35 That as we walked through the said Wentworth Park, I
saw two men who I have described as follows:

(a) Gray-haired wearing a gray or white top coat,
trampish looking, five feet nine inches tall
and weighing about 180 pounds in his late 50s
(years of age);

(b) Wearing a brown short jacket, six feet tall or

better, thin to average build, dark hair, in

his late 30s or early 40s.
4. That I was interviewed on or about May 31, 1971, by a
member of the Sydney City Police and gave a written, signed,
free and voluntary statement tc the police, a true copy of which
is produced herewith and marked Exhibit "A", concerning my
knowledge of the events of the evening of May 28, 1971, in
Wentworth Park.

5. That I do not now recall the contents of the statement
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referred to as Exhibit "A", without reference thereto, but I
believe that all facts referred to therein are true.

SWORN TO atg~

in the County of Cape
Breton, Province of
Nova Scotia, this

day of ~~e"i ', 1982,

” .
AN

(]

gor '
4 £ ' - . 0t . .
ot s :/ B ’"-‘ /I 4 i('vk

A m

! : - -lr'“ l'I

C |

J b o o
A Barrister of the
Supreme Court of
Nova Scotia.

GEORGE’WALLACE MACNEIL \

et et et M T N N T S

LA



CiTY OF SYDNEY POLICE DEPARTWENT
CONTINUATION REPOPRT

e i e i

|
l' SULIECT CASE MNe.

coryY

197
sy 218t,6:30 F.F.

statn=ant of George kullsce Mcliell, 18 yre.,S1 bungalow
F-ed and Fodarick Alerapier iscivell, 17 y=98.,84 2ungolov
hoad, Cox:2eth,

wa laft ths dence 8t St. Jcssoh's Esll, Fricay night,
11:40 P.M, Wg walrad through s mark apd $23D 2 230
benging around. Cescription ce followe:

1 can - gray bsired; gr3y or wnitas top coat -
€.9 - W, 180 1bg, hsir {1st oD his head
55 veye - streight back - round fat fac3
trozpish 1ooking - lails S0's

¢nd =an - tall 6 ft, or bettlel sibin svarerq_size -
Adurk hair - lute 30 In e=rly 40 j5rs -
thin faca. brown jackst - sbhort.

va to & f=llow zrnd girl sittliag oo & tanch closest
: ' na railrosd treckg &s you cer® Ovar tbe k111, Tbdy
/7;j;?”' asked trzz _for & cignratta, Tb2 grey rairad follow seid
E na bna 2ot & coller, ¥e k2pt on hoca. WS callad st Fatios
at & scnool dsnce on L2 woy racs,

«. Did you ¥cOow Ssndy Saele
A, Yes, t2 s20 bhim

<. You esen him at b3 dapea bsll tbat npdght
A. yCs

Qe e was8 thera when you left
h,: Yos, U3 was outeida of the hull - all tbs tickets ware
- 5014 8arlye. -

. Q. Would you know iNe@ agein
= A, wa don't Know,
Z - __Evi'&'. 516

0343 G:orgs Kcheil
Sandy McReil

L - e = . -
o of the Buprame Sowt o
Mowh Scotln
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S.C.C. No. 00580

IN TEE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

IN THE MATTER OF A REFERENCE PURSUANT TC SEZCTION
617 OF THE CRIMINAL CODE BY THE HONOURABLZ JE2AN

CHRETIEN, MINISTER OF JUSTICE, TO THE APPZIxL Y
DIVISICN OF THE SUPREME COURT OF NOVA SCCTIA UPON ‘3/» L
AN APPLICATION FOR THE MERCY OF THE CROWN ON b Zand 3
BEHALF OF DONALD MARSHALL, JF. A

AFFIDAVIT &

I, Simon J. Khattar, Q.C., Barrister, of
378 Charlotte Street, Sydney, in the County of Cape Breton
and Province of Nova Scotia, make oath and say as follows:

- That I have personal knowledce of the matters
herein deposed to, except where otherwise stated.

24 That C.M. Rosenblum, Q.C., and I were retained
by Donald Marshall, Jr., the Appellant herein, to act as his
counsel with respect to his indictment for the non-capital
murder of Sandford William (Sandy) Seale, contrary to S.206(2)
[then] of the Criminal Code, said murder having occurred on
or about May 28, 1971.

3. That C.M. Rosenblum, Q.C., and I acted as
counsel for the said Donald Marshall, Jr., at the trial on
the said charge of non-capital murder which took place from
November 2 to November 5, 1971.

4, That Maynard V. Chant, John L. Pratico and
Patricia Ann Harris were Crown witnesses who testified at
the said trial.

5 That I have now been provided by Stephen J.
Aronson, present counsel for Donald Marshall, Jr., with
copies of the Affidavits of: Maynard V. Chant, sworn to
July 14, 1982, produced herewith and marked Exhibit 'X';
John L. Pratico, sworn to July 15, 1982, produced herewith
and marked Exhibit 'Y'; and Patricia Ann Harris, sworn to
July 22, 1982, produced herewith and marked Exhibit 'Z'.
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-

6. That I have read the Affidavits referred to
in Paragraph 5 herein and the Exhibits attached to the said
Affidavits.

7. That I was not provided with copies of any of
the Statements referred to in the said Affidavits, purportedly
taken by the Sydney City Police prior to the said trial in
November, 1971, nor was I, at the time of the said trial aware
of the Statements.

8. That the Affidavit of Maynaré V. Chant, referred
to as Exhibit 'X', indicates that the said Maynard V. Chant did
not in fact witness the murder of Sandy Seale by Donald Marshall,
Jr. or any other person on May 28, 1971.

9 That the Affidavit of John L. Pratico, referred
to as Exhibit 'Y', indicates that the said John L. Pratico

did not in fact witness the murder of Sandy Seale by Donald
Marshall, Jr. or any other person on May 28, 1971.

10. That the Affidavit of Patricia Ann Harriss
referred to as Exhibit 'z', indicates, inter alia, that the
said Patricia Ann Harriss saw Donald Marshall, Jr. and two
other men, neither of whom was Sandy Seale, on the night of
May 28, 1971.

11. That every possible effort was made at trial

to obtain the truth from the witnesses Maynard V. Chant, John
L. Pratico and Patricia Ann Harriss, but there was no
indication at that time that they were willing to change their
original testimony, and I believe that if evidence of the
contents of the Statements and Affidavits referred to herein,
had been adduced at trial, then the jury might reasonably

have been induced to change its views regarding the guilt of
Donald Marshall, Jr.

SWORN TO at Sydney, in the County )

— e

of Cape Breton and Prgwince of )

Nova Scotia, this : day of )

Augugt, AaD., 82, ore me, )
,._Q/j, | /

dc )

)

)

A Barristetr of the Supreme Court SIMOT/U. KHATT

of Nova Scotia
Leo A. MacPhee
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S.’C.C. No. 00580

IN THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

IN THE MATTER OF A REFERENCE PURSUANT TC SECTION
617 OF THE CRIMINAL CODE BY THE HONOURAS3LE JEAN
CHRETIEN, MINISTER OF JUSTICE, TO THE APPZIAL
DIVISION OF THE SUPREME COURT OF NOVA SCOTIA UPON
AN APPLICATION FOR THE MERCY OF THE CROWN ON
BEHALF OF DONALD MARSHALL, JR.

AFFIDAVIT

I, C.M. Rosenblum, Q.C., Barrister, of 197
Charlotte Street, Sydney, in the County of Cape Breton and "~
Province of Nova Scotia, make oath and say as follows:

1l That I have personal knowledge of the matters
herein deposed to, except where otherwise stated.

2 ' That Simon J. Khattar, Q.C., and I were
retained hy Donald Marshall, Jr., the Appellant herein, to
act as his counsel with respect to his indictment for the
non-capital murder of Sandford William (Sandy) Seale,
contrary to S.206(2) [then] of the Criminal Code, said murder
having occurred on or about May 28, 1971.

3 That Simon J. Khattar, Q.C., and I acted as
counsel for the said Donald Marshall, Jr., at the trial on
the said charge of non-capital murder which took place from
November 2 to November 5, 1971.

4. That Maynard V. Chant, John L. Pratico and
Patricia Ann Harriss were Crown witnesses who testified at
the said trial.

5. That I have now been provided by Stephen J.
Aronson, present counsel for Donald Marshall, Jr., with
copies of the Affidavits of: Maynard V. Chant, sworn to
July 14, 1982, produced herewith and marked Exhibit 'X';
John L. Pratico, sworn to July 15, 1982, produced herewith
and marked Exhibit 'Y'; and Patricia Ann Harriss, sworn to
July 22, 1982, produced herewith and marked Exhibit 'Z'.
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6. That I have read the Affidavits referred to
in Paragraph 5 herein and the Exhibits attached to the said
Affidavits.

7. That I was not provided with copies of any of
the Statements referred to in the said Affidavits, purportedly
taken by the Sydney City Police prior to the said trial in
November, 1971, nor was I, at the time of the said trial aware
of the Statements.

8. That the Affidavit of Maynard V. Chant, referred
to as Exhibit 'X', indicates that the said Maynard V. Chant did
not in fact witness the murder of Sandy Seale by Donald Marshall,
Jr., or any other person on May 28, 1971.

9. That the Affidavit of John L. Pratico,
referred to as Exhibit 'Y', indicates that the said John L.
Pratico did not in fact witness the murder of Sandy Seale
by Donald Marshall, Jr. or any other person on May 28, 1971.

10. That the Affidavit of Patricia Ann Harriss
referred to as Exhibit 'Z', indicates, inter alia, that the
said Patricia Ann Harriss saw Donald Marshall, Jr. and two
other men, neither of whom was Sandy Seale, on the night of
May 28, 1971.

i i 19 That every possible effort was made at trial
to obtain the truth from the witnesses Maynard V. Chant, John
L. Pratico and Patricia Ann Harriss, but there was no
indication at that time that they were willing to change
their original testimony, and I believe that if evidence of
the contents of the Statements and Affidavits referred to
herein, had been adduced at trial, then the jury might
reasonably have been induced to change its views regarding
the guilt of Donald Marshall, Jr.

SWORN TO at Sydney, in the County )
of Cape Breton and Province of )
Nova Scotia, this -fj} day of)
August, A.D. 1982, befé e me,

//j‘] Al Ay //ﬁ/\#..—

A Barrister of{th Supfeme Court
of Nova Scotia .

-~
N

-l .
’ .
- . .'."’ \\u ;"‘--Q s ;\- N

M AL
C. M. ROSENBLUM, Q.C.

et et N et St Nt
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S.C.C. No. 00580

IN THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION 617

OF THE CRIMINAL CODE BY THE HONOURABLE JEAN CRETIEN,

MINISTER OF JUSTICE, TO THE APPEAL DIVISION OF THE

SUPREME COURT OF NOVA SCOTIA UPON AN APPLICATION FOR

THE MERCY OF THE CROWN ON BEHALF OF DONALD MARSHALL, JR.
7
“f

-7
u%‘%‘;"‘_ (v
,;

AFFIDAVIT

I, Harry F. Wheaton, R.C.M. Police Sergeant’/
of Halifax, in the County of Halifax and Province of Nova

Scotia, make oath and say as follows:

i I That at all material times hereto, I was
posted in Sydney with the R.C.M. Police as co-ordinator of
the General Investigation Section of the Sydney Detachment
and have been a member of the R.C.M. Police for over 20
years.

2 That as a result of information submitted

on behalf of Donald Marshall, Jr. in January, 1982, I was
given the responsibility of conducting an impartial
investigation into the circumstances connected with the
conviction of Donald Marshall, Jr. for the murder of Sandford
William (Sandy) Seale.

I That during the course of the investigation
many witnesses were interviewed, written statements taken,

and a great deal of documents concerning the 1971 conviction
were reviewed.

4. That I have read the Affidavits of Maynard V.
Chant, John L. Pratico, James William MacNeil, Patricia Harris,
Terrance P. Gushue, Donna E. Ebsary, Mary P. Ebsary, Gregory

A. Ebsary, Keith Beaver, Barbara M. Floyd, Sandra V. Cotie,

Dr. M. A. Mian, A. J. Evers and George W. MacNeil concerning
this matter and, in substance, the said Affidavits contain

a fair and accurate summary of the results of our investigation.
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5. That during the investigation and on or
about March 4, 1982, I received from Mary ?. Ebsary and
Gregory A. Ebsary, 10 knives and 1 cardboard basket, and
to the best of my knowledge and belief the said knives

are those depicted in a photograph marked Exhibit 'A' and
referred to in the Affidavit of Adolphus James Evers dated
July 30, 1982.

B That on or about February 22, 1982, having
interviewed Roy Newman Ebsary in person on that day, I
returned a phone call from the said Roy Newman Ebsary at
about 4:30 P.M., the relevant portion of our conversation
being as follows:

EBSARY: All our talking today was not
in vain.

WHEATON : What do you mean by that

EBSARY: Well you know I am a British Orficer
and a gentleman

WHEATON : Yes

EBSARY: You called me a homosexual.

WHEATON : Yes.

EBSARY: All our talking was not in vain you
know.

WHEATON: Why is that.
EBSARY: Well I did it.
WHEATON: Are you admitting to stabbing SEALE.
EBSARY: Yes.
WHEATON : Would you like to speak tc me.
EBSARY: No, the other fellow.
WHEATON : Okay, I'll send Jim down.
7. That as a result of the conversation referred to
in Paragraph 7, Cpl. James E. Carroll of the Sydney R.C.M.P.

Detachment attended at the home of the said Roy Newman Ebsary,
but=no written statement was taken from Ebsary.

Aen fi?l &

Q@
A
s N



SWORN TO at Halifax, in the
County of Halifax and
Province of Nova Scotia,
this day of September,
A.D. 1982, before me

i e el

f,/ -\.u-f._.L/ £ W

/
e /~
///% ) // d{/f

N

A Barrister of the Supreme
Court of Nova Scotia

HARRY F. WHEATON
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S.C.C. No. 00580

IN THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION
617 OF THE CPIMINAL CODE BY THE HONOURABLE JEAN
CHRETIEN, MINISTER OF JUSTICE, TO THE APPEAL
DIVISION OF THE SUPREME COURT OF NOVA SCOTIA UPON
AN APPLICATION FOR THE MERCY OF THE CROWN ON
BEHALF OF DONALD MARSHALL, JR.

AFFIDAVIT

I, Donald Marshall, Jr., of Halifax, in the County
of Halifax and Province of Nova Scotia, government employee,
make oath and say as follows:

1 That I am the Appellant in the present Reference,
and that, except where otherwise deposed to, the substance of
this Affidavit is true.

2 That on May 28, 1971, shortly before midnight I
entered Wentworth Park, in the City of Sydney, alone, from
George Street near the C.N.R. Railway tracks and walked along
the walkway into the Park.

3. That as I entered the Park I saw Sandford William
(Sandy) Seale, who I knew, enter the said Park from George
Street near the store known as Mac's Dairy and that we met
in the centre of the walkway adjacent to Wentworth Creek. .-
debg Lo
4, That very shortly thereafter two men, entered the
Park from George Street, one of them being a short, older man
wearing a blue coat or cloak over his shoulders, the other man
taller and younger, and I did not know either of these men,
nor, to the best of my knowledge and belief have I seen
either man since May 28, 1971.

S That I do not recall precisely how Sandy and I
arrived on the Crescent Street side of the Park, but I
remember seeing Patricia Harris and Terrance Gushue in the
Park near Crescent Street and giving a match to Terrance
Gushue, at which time Sandy was about 50 to 60 feet away
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from us talking to the two men referred to in Paragraph 4
herein.

6. That I then proceeded over to Sandy and the two
men and we had a short conversation.

T That the shorter, older man pulled out a knife
and stabbed Sandy, at which point he fell to the ground and
then the older man attempted to stab me, catching the sleeve
of the jacket I was wearing, cutting my left forearm and
resulting in the knife falling to the ground, at which

point I turned and ran, fearing for my own life.

8. That as I ran from the scene and crossed the
footbridge over Wentworth Creek I ran into Maynard V. Chant,
who I did not know at that time, and informed him of what
had occurred and that we should get help.

9. That to the best of my belief from the time Sandy
and I first spoke to the two men, referred to in Paragraph 7,
until I met Maynard Chant, as referred to in Paragraph 8,
approximately 5-7 minutes elapsed.

10. That on or about June 4, 1971, I was charged with
the murder of Sandy Seale and was convicted of the said
murder on November 5, 1971 and sentenced to life imprisonment.

11. That from June 4, 1971 until July 29, 1982, I have
been continuously in custody in a prison or penitentiary.

12. That to the best of my knowledge and belief the
older, shorter man who stabbed Sandy Seale is Roy Newman

Ebsary and the younger, taller man is James William MacNeil.

13, That I did not stab or otherwise injure Sandy
Seale on May 28, 1971, and therefore it was not possible
for Maynard V. Chant or John L. Pratico to have witnessed
me stabbing Sandy Seale.

14. That I believe I saw John L. Pratico, who I knew,
on the afternoon of Saturday, May 29, 1971, at which time we
discussed the Seale stabbing and he gave no indication to
me that he had been in Wentworth Park on the night of May 28
1971 or that he had witnessed the stabbing of Sandy Seale.

r

15, That I did not see or speak to John Pratico in or
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near Wentworth Park prior to the stabbing of Sandy Seale
on May 28, 1971, nor did I attend a dance at St. Joseph's
Parish Hall on that night.

SWORN TO at Halifax, in the
County of Halifax and
Province of Nova Scotia,
thig <°- day of

Collear g BaDe 1982,
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DONALD MARSHALL, JR.

A Barrister of the Supreme
Court of Nova Scotia
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THE SUPREME COURT OF NOVA SCOTIA

APPEAL DIVISION

TO: Stephen J. Aronson, Esq. (Counsel for Appellant)
Aronson & MacDonald

277 Pleasant Street
Dartmouth, Nova Scotia
B2Y 4B7

anp Frank C. Edwards, Esq. (Counsel for Respondent)
Crown Prosecutor

County of Cape Breton
77 Kings Road

Sydney, Nova Scotia
B1S 1A2

Re: SCC No. 00580 - Donald Marshall, Jr., v.
Her Majesty The Queen

Please take notice that the above appeal will be ‘
heard by the Appeal Division at the Law Courts, Halifax,

on: Tuesday, October 5, 1982 at 10:00 A.M.

Yours faithfully,

Registrar, Appeal Division

Notice Mailed: July 29, 1982
Note: All briefs, appeal book and factums to be. filed
by September 14, 1982 '
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FACTS

Although there is some difficulty in attempting to
accurately reconstruct the events of May 28, 1971, given the
passage of time, it is possible to at least outline those
facts which are ascertainable from witnesses and which
have been corroborated by other witnesses.

A dance at St. Joseph's Hall on George Street, Sydney,
took place on Friday night, May 28, 1971. Sandford (Sandy)
Seale was either in attendance at the dance or had attempted
to gain entry to the dance. The dance ended some time
between 11:30 P.M. and midnight. Sandy Seale left the
area of the dance hall in the company of Keith Beaver and
one or two others and they headed along George Street in
the direction of Wentworth Park. Shortly thereafter
Barbara Floyd and Sandy Cotie left the dance, having
already heard of a stabbing in Wentworth Park, and passed
John Pratico in the parking lot adjacent to the Hall.
Pratico followed Floyd and Cotie in the direction of
Wentworth Park.

The Appellant, Donald Marshall, Jr., did not attend the
dance, but arrived at Wentworth Park alone and proceeded
into the Park. Sandy Seale entered the Park, also alone,
and met Marshall in the centre of the Park along a walkway .
They spoke for a short time and saw two men, James MacNeil

and Roy Ebsary (as it now appears), enter the Park.
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patricia Harriss and Terrance Gushue were already in the
park and both recall seeing Marshall, but neither
recognized the one or more persons in the background

as they talked priefly with Marshall. Marshall then
joined Seale, Ebsary and MacNeil, a conversation took
place, an altercation ensued and Seale was stabbed as a
result. Marshall was also attacked with a xnife, but
managed to run from the scence. As he left the scené, he
ran across a footbridge and met Maynard Chant and the two
of them, in a state of some panic, ran to obtain assistance.
The two other jndividuals, Ebsary and MacNeil, left the
scene and went to Ebsary's home, a short distance from
the Park. When the police and ambulance arrived Marshall
and Chant were still near Seale and he was taken to the
hospital where he died at about 8:00 A.M. on Saturday,

May 29, 1971. Marshall was taken to the hospital as well
and he received stitches to a cut on his left forearm.

on June 4, 1971, Marshall was chdrged with the murder of
Seale.

John Pratico and Maynard Chant were the key Crown witnesses
against Marshall. Pratico does not appear to have been

in the vicinity of the murder scene/, put can state how he
came to be contacted by the police. At the time Chant met
Marshall in the park, Chant was heading in the direction

of a bus stop to take a bus to his home in Louisbourg.
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There was no evidence at Marshall's 1971 trial, other
than his own, indicating that Ebsary and MacNeil were in
the Park on that fateful night. There are, however,
statements of Patricia Harriss and George W. MacNeil
taken prior to the 1971 trial, which describe individuals
in the Park on that night, who resemble Ebsary and
MacNeil.

Other Affidavit evidence on file indicates that Roy
Ebsary is now suspected of having committed the murder
of Sandy Seale.

Donald Marshall, Jr. was convicted of the murder of
Sandy Seale on November 5, 1971 and sentenced to life
imprisonment. As a result of information obtained by
Marshall, a re-investigation was completed in May of 1982
by the R.C.M.P. On June 17, 1982, the Minister of
Justice referred Marshall's conviction, pursuant to

S. 617(b) of the Criminal Code to the Appeal Division

of the Nova Scotia Supreme Court.
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The matter before this Honourable Court is, to say the

least, an unusual one and the mode of resolution, by way

of a Refe

Code, is

reads as

rence pursuant to S. 617 (b) of the Criminal
not commonly applied. Section 617 of the Code
follows:

POWERS OF MINISTER OF JUSTICE.

617. The Minister of Justice may, upon an
application for the mercy of the Crown by or
on behalf of a person who has been convicted
in proceedings by indictment or who has been
sentenced to preventive detention under

part XXI,

(a) direct, by order in writing, a new
trial or, in the case of a person under
sentence of preventive detention, a new
hearing, before any court that he thinks
proper, if after inquiry he is satisfied
that in the circumstances a new trial or
hearing, as the case may be, should be
directed;

(b) refer the matter at any time to the
court of appeal for hearing and determin-
ation by that court as if it were an
appeal by the convicted person or the
person under sentence of preventive
detention, as the case may be; or

(c) refer to the court of appeal at any
time, for its opinion, any question upon
which he desires the assistance of that
court, and the court shall furnish its
opinion accordingly. 1968-69, c.38, s.62.

The substance of the Reference in the presentcase, as

stated by the Honourable Jean Chretien, Minister of

Justice,

on June 16, 1982, is as follows:

NOW THEREFORE, the undersigned pursuant

to Paragraph 617(b) of the Criminal Code,
hereby refers the said conviction to the
Honourable Court for hearing and determin-
ation in the light of the existing
judicial record any other evidence which
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the Court, in its discretion, receives

and considers, as if it were on appeal by

ponald Marshall, Jr.
Although there has only been limited judicial consideration
of S. 617 by Canadian courts, similar statutory provisions

exist in other Commonwealth jurisdictions. See, e.g.

Criminal Appeal Act, 1907, U.K., 7 Edward 7, C. 23,

S. 19(a); Criminal Law Consolidation Act, 1956 (South Australia)

S. 369.

LIMITS OF A REFERENCE

Generally, the court hearing the reference is limited to
a consideration of the grounds set out in the document

referring the matter; R. V. Caborn - Waterfield (1956),

40 Cr. App. R. 110 (Ct. Crim. App.). In the case at bar,
there are no specific grounds set out. The present
Reference terms are therefore distinguishable from the

terms in Re Regina v. Gorecki (No. 2), (1976), 32 C.C.C.

(2d) 135 (0.C.A.) at p.139; Re Regina v. Latta (1976), 30
c.c.C. (2d4) 208 (Alta. C.A.) at p.210, although under

S. 617(c)."

In its broadest terms, the factual material in the
present Reference falls in two categories. There is
Affidavit evidence from Chant and Pratico, who testified
at the 1971 trial, indicating that they did not in fact
witness the murder of Seale by Marshall. This contradicts

their 1971 trial testimony. Relating to the Affidavit
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of Pratico, in particular, are Affidavits of other
individuals who can place Pratico elsewhere than the

murder scene. There is also the Affidavit of Dr. Mian
setting out the fact that Pratico is not a reliable
informant.

A second category of factual material points to a third
party as being the person who murdered Seale. The Affidavits
of James MacNeil, Mary Ebsary, Greg Ebsary, Donna Ebsary
and A.J. Evers fall into this latter classification.

This being an application to adduce fresh evidence

pursuant to S. 610(1) (d) of the Code, it is submitted

that this Court must be satisfied that the facts sought

to be adduced as evidence are fresh, in the legal sense, and
if fresh, if the material is then admissible as evidence.
Further, it is necessary to determine if the rules

governing the admissibility of fresh evidence are tempered

by virtue of the case beinc a Reference under S. 617.

ADMISSIBILITY OF FRESH EVIDENCE UPON APPEAL

The provisions of S. 610(1) (d) Criminal Code, R.S.C. 1970,

c. C-34, provide the Appeal Court with a wide discretion
to admit fresh evidence upon appeal. However, this
discretion is to be guided by certain principles set out

in R. v. Parks [1961) 3 All E.R. 633 (Ct. Crim. App.) at

p. 634:
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Those principles can be summarized in this
way: First the evidence that it is sought
to call must be evidence which was not
available at the trial. Secondly, and

this goes without saying, it must be
evidence relevant to the issue. Thirdly,
it must be evidence which is credible
evidence in the sense that it is well
capable of belief; it is not for this court
to decide whether it is to be believed or
not, but it must be evidence which is capable
of belief. Fourthly, the court will after
considering that evidence go on to consider
whether there might have been a reasonable
doubt in the minds of the jury as to the
guilt of the Appellant if that evidence had
been given together with the other evidence
at the trial.

In Parks (supra), the accused had been convicted of
indecent assault. The jury had rejected the testimony of
the defence witnesses and had convicted the accused on the
basis of the complainant's jdentification of him as her
assailant. The fresh evidence which the Appellant sought
to have introduced before the Appeal Court consisted of
the complainant's previous convictions for dishonesty as
well as the testimony of a witness who was in the vicinity
of the assault when i£ occurred. This evidence was
admitted as ‘the Court was satisfied that it met the
guidelines of the aforementioned principles.

The principles as enumerated by the English Courts have
generally been applied with only slight modification by
the Canadian Courts. The Supreme Ccourt of Canada

decision in McMartin v. The Queen, [1965] 1 C.C.C. 142,

dealt in part with the issue of the admissibility of
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fresh evidence upon appeal. The Court of Appeal had
refused to admit the testimony of a psychiatrist directed
to the accused's mental state, on the basis that it
could have been made available by the defence at trial.
Ritchie, J., held, however that this evidence should

not be excluded on the basis that reasonable diligence
was not exercised to obtain it for trial if it was of
sufficient strength that it might reasonably affect the
jury's verdict. 1In civil cases, the strength of the
fresh evidence must be "practically conclusive". However,
in criminal cases, the new evidence must only be such as
might reasonably affect the jury's verdict.

In R. v. Deacon (No. 2) (1947), 88 C.C.C. 308 (Man. C.A.),

Bergman, J.A. had merged the distinction between civil
and criminal cases to suggest that unless the fresh
evidence was "practically conclusive", it should not be

admitted, nor should a new trial be directed. However,

A s

the British Columbia Court of Appeal in R. v. Buckle, (1949),

94 C.cC.C. BQ, held that the discretionary scope of the
rule applicable in criminal cases was indeed wider than
that in civil cases. If the newly discovered evidence
is in fact conclusive, the Court of Appeal in both
criminal and civil matter§ may dispose of the appeal.
Fresh evidence of less compelling force, but such that

it might reasonably affect a jury's verdict should also be
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admitted. In cases involving this latter category of
evidence, the Court should order a new trial.

In R. v. Demeter, (1975), 25 Cc.C.C. (2d) 417 at p. 461,

counsel for the Appellant sought the leave of the Ontario
Court of Appeal to adduce new evidence. Although the
evidence would serve to destroy a witness' original
testimony at the trial, it was not relevant to the central
jssue as to whether Demeter had arranged his wife's murder.
By weighing this fresh evidence against the entire

evidence as presented at trial, the Court of Appeal were
unable to find that this new evidence might have reasonably
affected the verdict of the jury. The application under

s. 610 was therefore refused.

The Supreme Court of Canada in Palmer and Palmer v. The

Queen (1979), 50 ccc (2d) 193 considerediwhat :constitutes
fresh evidence, as being not necessarily conclusive, but
such as might reasonably affect the jury's verdict. A
distinction was drawn with the McMartin case (supra). In
McMartin, fresh evidence consisting of an expert opinion
was involved-and therefore, the issue of credibility did
not arise. However, when the newly discovered evidence
involves questions of fact, as it did in the Palmer case
(supra), the court must consider not only the probative
force, but also the credibility of such evidence. The
following test was formulated at Page 206 of the case

report:
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Because the evidence was not available at
trial and because it bears on a decisive
issue, the inquiry in this case is limited
to two questions. First, is the evidence
possessed of sufficient credibility that

it might reasonably have been believed by
the trier of fact? If the answer is no
that ends the matter but if yes the second
question presents itself in this form. If
presented to the trier of fact and believed,
would the evidence possess such strength or
probative force that it might, taken with
the other evidence adduced, have affected
the result? If the answer to the second
question is yes, the motion to adduce new
evidence would have to succeed and a new
trial be directed at which the evidence
could be introduced.

The chief Crown witness, subsequent to the Palmer's

conviction, claimed to have lied both at the prel.minary,

as well as at the trial. This evidence was presented to the
Court of Appeal in the form of Affidavits by the Crown witness.
The Court of Appeal found his evidence to be totally unworthy
of belief in the circumstances of this particular case, and
refused to admit such. The Supreme Court of Canada held

that in refusing the Appellant's motion, the Court of

Appeal had made no errgr in law and therefore the appeal

was disnissed.

In R. v. Young and three others, [1970] 5 C.C.C. 142

(N.S.S.C., A.D.) leave to adduce fresh evidence was granted.
The Court followed the Buckle decision (supra). Fresh
evidence which is conclusive in nature, allows the Court

of Appeal to dispose of the matter. Evidence which is not
conclusive, yet of sufficient strength that it might

reasonably have affected the jury's verdict, should be
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admitted and a rnew trial directed.

The Appellants had been convicted of rape and sentenced.
Shortly following the convictions, the complainant gave a
voluntary statement in the presence of defence counsel,
her mother and two R.C.M.P. officers, stating therein

that she had lied at trial and in fact had consented to
sexual intercourse with the four Appellants. Approximately
a week later the complainant gave yet another statement

to the R.C.M.P., in which she denied this previous state-
ment. This evidence therefore, although not conclusive
was certainly perceived to be such that if believed, it
nighkt raise a reasonable doubt as to the Appellants'

guilt. The appeal was allowed and a new trial was ordered;

See also: R. v. Adams (1978), 30 N.S.R. (2d) 47

(N.S.S.C.A.D.); R. v. Hogan (1980), 34 N.S.R. (2d) 641

(N.S.S.C.A.D.); R. v. Moore and Parsons (1980), 35 N.S.R.

(2d) 85 (N.S.S.C.A.D.).

It is submitted that the issues of credibility of the
witnesses and the releﬁancy and probative value of their
statements are to be considered in determining whether or
not the evidence is admissible.

In particular the Affidavit evidence of Chant and Pratico
is distinguishable from the evidence sought to be adduced

in Palmer (supra). The Court in Palmer could not rely on

his testimony, in part, because his motive for changing

his story was suspect. In Marshall's case, there is no
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selfish motive and further, other evidence tends to
corroborate the present Affidavit evidence of both Chant

and Pratico. There is no doubt that their present evidence
is relevant, as opposed to the evidence sought to be adduced

in Latta (supra), going, as it does, to the root of the

Crown's case in 1971. Finally their present evidence, if
believed, is of value in establishing that Marshall did not
murder Seale.

The availability of the evidence at the 1971 trial is also

of concern. Both Khattar and Rosenblum indicate in their
Affidavits that all reasonable efforts were made to have

the witnesses, Chant, Pratico and Harriss state the truth
during the 1971 trial. The balance of the evidence presented
to this Honourable Court was not available at the 1971 trial,
or, if available, did not provide Marshall with any form of
defence on the charge of non-capital murder.

Finally the evidence presented to this Honourable Court would,
undoubtedly, have raised a reasonable doubt in the minds

of the jury concerniné the Appellant's guilt if it had

been adduced at the trial. Indeed, it is submitted that the
evidence is conclusive in nature, and therefore this

Honourable Court may finally dispose of the matter.

A 12
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S. 617 APPLIED TO FRESH EVIDENCE PRINCIPLES

There is, it is submitted, a divergence of judicial
opinion on whether References under S. 617 are to be
governed by the usual rules of admitting fresh

evidence.

In R. v. Sparkes, [1956] 1 W.L.R. 505, a reference

by the Home Secretary pursuant to S. 19(a) Criminal

Appeal Act, 1907, was considered by the Criminal

Appeal Court. The petitioner sought to have introduced
fresh evidence which had come to light since his
conviction for break and enter.

It was held that the admissibility of fresh
evidence upon a reference pursuant to the provisions
of S. 19, depends upon the merits of each

particular case. The principles which govern

the admissibility of evidence on an appeal

by an accused are applicable to a reference,

but should not be binding upon the Court if the
application of such principies would

lead to injustice, or the appearance
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of such.

In R. v. McGrath, [1949] 2 All E.R. 495, the Court of

Criminal Appeal had stated that different principles
applied to a reference as contrasted with an appeal brought
in the usual manner. It was stated that since the objezt

of a reference was to aid the Home Secretary in the exercise
of the royal prerogative, any evidence which could assist

to such end, could be considered.

Further support for this latter position is found in

R. v. Collins, (1950), 34 Cr. App. R. 146 (Crim. App. Ct.)

The case having been referred by the Home Secretary, the
Court admitted evidence which would have been inadmissible
had the matter been an appeal.

A contrary view was expressed in Aylett v. The Queen, [1956]

Tas. S.R. 74 (Ct. of Crim. Appeal). The terms of the
reference were governed by provisions similar to S. 19 (a)
of the U.K. Statute. The Court refused to distinguish a
reference from an appeal which is brought in the ordinary
manner, and hence the reference was said to be governed
by the same'principles which govern the latter. Evidence
which is neither shown to be new, nor proved to have been
unavailable at trial was not admissible.

Canadian Courts have canvassed the issues relevant to

S. 617(b) and its predecessors, S.596 [Criminal Code,

1953-54, C.51] and S.1022 [Criminal Code, R.S.C. 1927,

C. 36). A reference from the Minister of Justice brought
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pursuant to S. 1022 (b) was considered by the Ontario Court

of Appeal in R. v. Jarvis, (1936), 66 C.C.C. 20.

Jarvis had been convicted of conspiracy to defraud the
Provincial Government.eleven years previously. He sought
to have his conviction re-opened on the basis of fresh
evidence which had subsequently arisen. The admissibility
of such evidence was determined in accordance with the
principles which govern appeals brought in the ordinary
manner. Therefore, the evidence could only be admitted

if the accused did not know of it, or could not reasonably
have adduced such at the time of his trial.

The decision of the Ontario Court of Appeal in Reference

Re R. v. Gorecki (No. 2), (1976), 32 C.C.C. (24) 135,

contains a thorough review of the authorities, upon the

issue of the admissibility of fresh evidence in a case

brought before the Court on a reference pursuant to S. 617 (b) .

The reference was initially framed in terms of S. 617(c),
but counsel for the accused was successful, during the
course of the original reference, in having the matter
referred bgck to the Court of Appeal pursuant to
sub-section (b).

On the issue of the reception of fresh evidence, the
court stated:

"We are in agreement with the view

expressed in R. v, Aylett, supra, in

so far as it holds that on a Reference
of a matter to the Court of Appeal
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under s. 617(b) the reception of further
evidence is governed by the Court's
interpretation of the statutory provisions,
rather than by the Executive request
contained in the Reference to receive
certain evidence, since the matter is

to be heard by the Court as though it

were an appeal by the accused. We
consider, however, that the correct
approach in deciding whether to admit

new evidence on an appeal which comes
before the Court by a Reference under

s. 617(b) is to deal with each case on

the merits, bearing in mind, of course,

the policy consideration previously
mentioned, but the Court not considering
itself bound by inflexible rules. In our
view, the principle upon which the Court
should act in a case such as this is the
one enunciated by Donovan, J., speaking

for the Court of Criminal Appeal, in

R. V. Sparkes, [1956] 1 W.L.R. 505. After
referring to R, V. McGrath and R. v. Collins,
supra, he refused to deduce any general rule
applicable to the reception of fresh
evidence on a reference, and he said at

p. 514:

On the one hand it might well be
undesirable to stultify such a
reference at the outset by a refusal
to receive evidence which was avail-
able at the trial. On the other
hand it is clearly undesirable to
encourage astute criminals dishonestly
to by-pass the court after conviction
in the hope that fresh evidence,
genuine or otherwise, might be got
before the court as the result of a
petition to the Home Secretary, and
a reference of the matter by him to
the court. -Each case must, therefore,
be decided upon its merits, although
the court will not treat itself as

~ bound by the rule of practice if
there is reason to think that to do so
might lead to injustice or the appear-
ance of ir.justice.

The Court, however, did look at fresh evid-
ence: "lest the impression might arise that
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a review of his case had been refused for
a reason which was merely procedural."”

A similar view was expressed by the New
Zealand Court of Appeal in R. v. Morgan,
[1963) N.Z. L.R. 593, in relation to the
reception of further evidence on a
reference under s. 406 of the Crimes Act,
1961, which contains provisions similar
to s. 617 of the Code.

Another issue which arises in conjunction with S. 617(b)
relates to the scope of the appeal available to the Appellant
where there has already been an unsuccessful appeal brought
by the accused according to the ordinary procedure. Whether
the Court of Appeal is required to re-adjudicate upon a
ground which has been dealt with upon the original appeal,
does not appear to have been conclusively decided. Alex C.
Castles, in an article entitled "Executive References to a
Court of Criminal Appeal"”, (1960), 34 A.L.J. 163

suggests a trend against such a re-adjudication, unless,
"some new matter has been brought forward which makes a
reconsideration necessary or desirable". (at p. 168)

The issue did not directly arise in either R. v. Jarvis,

nor in Reference Re R. v. Gorecki (No. 2) (supra). 1In

the Jarvis case, the initial appeal was against sentence,
and not the conviction. In Gorecki, the appeal was against
conviction, but the issue of the accused's insanity at

the time of the offence was not relevént as it was not
put forward as a defence at trial. The subsequent refer-
ence was concerned solely with whether Gorecki was insane

within S.16 of the Criminal Code at the date of the
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commission of the offence, a matter which had not been dealt
with upon the initial appeal. As this issue relates, in part,
to the evidence of Chant, Pratico and Harris, effectively
changing their testimony of 1971, it will be examined under

that discussion.

TESIMONY OF EYE WITNESS CHANGING

It has already been noted (at p. 5 , supra), that the Court
is limited to inquiring into those matters specifically set
out in the terms of the Reference. As those terms contain
no limitation, it is submitted that this Honourable Court
may hear all evidence submitted, insofar as it complies with
the principles of S. 610(1) (d) and the usual rules regarding
the admissibility of evidence.

However, in the original appeal to this Honourable Court in

R. v. Marshall, (1973) 4 N.S.R. (2d) 517, the Appellant had

objected "to the quality and sufficiency of the evidence
given by Pratico and Chant." (at p. 532). In the present
Reference, issue is again being taken by the Appellant with
the evidence'of these two witnesses. It is submitted that
the substance of the Affidavits cf Pratico and Chant is
worthy of consideration, partiéularly as they now deny
having been eye witnesses to the Seale murder. In 1971,
their inconsistent evidence related to the course of events
or recognition of persons seen by them on the night of

May 28, 1971 and not to the fact they did not witness
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the murder at all. It is this latter evidence which the
Appellant suggests is fresh, not having been before the
Jury at the 1971 trial nor the Appeal Court. Further on
reading Chent's evidence in transcript of the 1971 trial,
at pp. 114-116, one is left in some doubt as to what was
untrue in his testimony, particularly having regard to the
questioning by the Court at p. 117. Similarly Pratico's
inconsistent testimony in 1971 is that Marshall did not
murder Seale and as opposed to his present evidence that he
did not witness the murder at all.

It is submitted that the evidence of witnesses who recant
on their original trial testimony may be admitted as fresh
evidence on an appeal. In particular the Affidavits of
Pratico, Chant and Patricia Harris as to the matters on which
they testified at the 1971 Marshall trial are admissible.

In Horsburgh v. The Queen [1968] 2 C.C.C. 288 (S.C.C.)

Martland, J., expressed the view that "...the fact that the
witnesses in question had testified at the trial on the
jssues on which further examination was sought, and had
been the subject at. trial of cross-examination, is not a
valid ground for the refusal to hear such eviderce" (at

pp. 300-301); see contra, R. v. Deacon (No. 2) (1947) 88

Cc.C.C. 308 (Man. C.A.).
This view has been subsequently approved by the British
Columbia Court of Appeal in R. v. Stewart (1972) 8 c.c.C.

(2d) 137. 1In Stewart a witness changed a portion of her
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original trial testimony. The Court of Appeal ruled that

the "new" evidence did not comply with principles to be
applied in admitting fresh evidence as-it was not of great
relevance, nor of high probative value, nor "worthy of belief"

(at p. 144). Similarly, in Palmer and Palmer v. The Queen

(1980) 50 C.C.C. (2d), evidence of a witness, on appeal, who
testified at the trial was not deemed credible, and there-
fore not admitted as fresh evidence.

The issue of credibility, it is suggested, is of prime
importance in deciding whether the present declarations of
Chant, Pratico and Harris are admissible. Both Chant and
Pratico now claim that they did not see Marshall steb Seale,
contrary to their testimony in 1971.

Chant's Affidavit refers to Exhibit 'B', a statement taken
by the Sydney City Police on May 30, 1971. 1In this statement
Chant describes having seen two other "fellows" witbh Marshall
and Seale, one of the two having stabbed Seale. However,

in Paragraph 6 of his Affidavit, Chant admits that this
version of the events was told to him by Marshall upon

their meetihg immediately after the murder. The second
statement given to the Sydrey Police on June 4, 1971, referred
to in Chant's Affidavit as Exhibit 'C',is the only statement
in which he accuses Marshall of stabbing Seale. Aside from
having indicated this latter statement is not true, when
taken in the context of the Affidavit evidence of James

MacNeil, Donna Ebsary and Mary Ebsary as well as the 1971
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testimony of Marshall himself, it is suggested that Chant's
present Affidavit testimony, Exhibit 'A', is independently
corroborated and thereby given credibility. As to why

Chant did not state the truth at the 1971 trial, three
resons are given in Exhibit 'A': fear, a "feeling" that
Marshall had committed the murder and the influence of
certain police officers.

Pratico's evidence is discussed elsewhere in this brief. However,
assuming that he is, prima facie, a credible witness, it is
submitted that having regard to all the other Affidavit
evidence submitted, that Pratico did not see Marshall stab
Seale nor was he an eye witness to the murder itself. His
original statement to the police of May 30, 1971, Exhibit 'B'
is not at all corroborated. Pratico's reasons for lying
aside from being one possible result of his mental illness,
appear to be fear and, police influence.

Patricia Harriss gave evidence for the Crown at Marshall's
1971 trial. Her evidence, at pp. 74-81 of the transcript

of the trial indicates that she saw one person other than
Donald Marshall, Jr. at the critical time. Transcript, (p. 79,
lines 15-18). However, this testimony is far more general
than the substance of her second statement to the Sydney
Police on June 18, 1971, referred to as Exhibit 'A' in her
Affidavit. There she indicates her recognition of Sandy

Seale, as being the only person with or near Marshall. Her
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first statement to the Police on June 17, 1971, Exhibit 'A',
however, is substantially different than the second
statement, Exhibit 'B'. Harriss describes two men with
Marshall, neither of whom was Seale. One of these men is
described as short, gray or white hair, wearing a lcng
coat. This description is remarkably similar to one of
two men described by George Wallace MacNeil in Paragraph
3(a) of his Affidavit and Marshall's own trial testimony.
It is her first statement, ironically erough not
completed by the Police, which is corroborated by the
evidence of James MacNeil, the Ebsary's and Marshall
himself, no¥ her second statement. Once again her

r easons for not being truthful at the trial are
attributed to police influence.

It is, therefore, submitted that the present Affidavit
evidence of Chant, Pratico and Harriss is admissible,
having regard to all the circumstances of this unusual
case.

Furthermore, having regard to Gorecki (No.2) (supra), it

is submitted that to exclude the present evidence of
chant, Pratico and Harriss may lead to injustice or
the appearance of injusticé. It was the testimony of
these witnesses, and in particular Chant and Pratico,
which led to Marshall’s conviction for murder. To

disallow their present evidence is, in effect, to give
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their 1971 testimony an air of truth by permitting it to

stand as evidence against Marshall.
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ADMISSIBILITY OF EVIDENCE CONCERNING THE CREDIBILITY OF A

WITNESS - JOHN LOUIS PRATICO

The Appellant has submitted an Affidavit sworn by John
Pratico. Related to this declaration, additional Affidavits
have been filed, taken from Dr. M.A. Mian, Barbara Mary Floyd,
Sandra V. Cotie and Keith Beaver.

During the 1971 trial Pratico testified as a witness for

the Crown and gave evidence that on the night of May 28, 1971,
he saw Marshall stab Seale. Pratico's competency to testify
was not in issue - but his credibility was questioned. His
Affidavit now states that he was not, in fact, a witness

to the murder.

The Appellant is not claiming that Pratico, by reason of
mental illness or mental deficiency, is not competent to

give evidence. (See McWilliams, Canadian Criminal Evidence,
1974, pp. 543-545). His competence, however, may very well
become an issue as a result of Dr. Mian's evidence.

However, the Appellant does question Pratico's credibility.

A-24

The Affidavit of Dr. Mian indicates that because of mental illness

Pratico has a tendency to fantasize and thereby distort
reality. Little reliance should, therefore, be placed on
his testimony. It is submitted that Dr. Mian's evidence
is admissible as it relates to the ability of Pratico to
provide a reliable account of the events and circumstances

surrounding the murder of Sandy Seale.



P T -

S

164

In R. v. Toohey [1965] A.C. 595 (H.L.), the Appellant had

been convicted of assaulting a sixteen-year old boy in an
alley. The accused denied that any assault had taken place
at all and testified the victim had been drinking, bumped
into him and became hysterical. A police surgeon, who
examined the victim shortly after the alleged incident,
gave evidence that the victim was in an acute state of
hysteria; smelled of alcohol and showed no signs of bruises
or other injuries. The Court of Criminal Appeal, following

the decision in R. v. Gunewardene [1951] 2 K.B. 600; [1951]

2 A.E.R. 290, (C.C.A.), held that the physician could not
give evidence of the general mental condition of the victim-
witness. After reviewing the rules of evidence relating

to the character or reputation of a witness in Toohey, Lord
Pearce stated:

The old cases are concerned with lying

as an aspect of bad character and are of
little help in establishing any principle
that will deal with modern scientific
knowledge of mental disease and its effects
on the reliability of a witness. I accept
all of the judgment in Gunewardene's case

in so far as it deals with the older cases
and the topic with which they were concerned.
But, in my opinion, the court erred in using
it as a guide to the admissibility of medical
evidence concerning illness or abnormality
affecting the mind of a witness and reducing
his capacity to give reliable evidence. This
unreliability may have two aspects either
separate from one another or acting jointly
to create confusion. The witness may,
through his mental trouble, derive a

fanciful or untrue picture from events

while they are actually occuring, or he may

A- 25
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have a fanciful or untrue recollection
of them which distorts his evidence at
the time when he is giving it. (at pp.
606-607)

Human evidence shares the frailties of
those who give it. It is subject to many
cross-currents such as partiality, prejudice,
self-interest and, above all, imagination
and inaccuracy. Those are matters with
which the jury, helped by cross-examination
and common sense, must do their best. But
when a witness through physical (in which

I include mental) disease or abnormality

is not capable of giving a true or reliable
account to the jury, it must surely be
allowable for medical science to reveal
this vital hidden fact to them. 1If a
witness purported to give evidence of
something which he believed that he had
seen at a distance of 50 yards, it must
surely be possible to call the evidence

of an oculist to the effect that the
witness could not possibly see anything

at a greater distance than 20 yards, or

the evidence of a surgeon who had removed

a cataract from which the witness was
suffering at the material time and which
would have prevented him from seeing what
he thought he saw. So, too, must it be
allowable to call medical evidence of
mental illness which makes a witness
incapable of giving reliable evidence,
whether through the existence of delusions
or otherwise.

It is obviously in the interest of justice

that such evidence should be available. (at

p. 608)
Whether expert evidence is or is not admissible on this
issue turns in part on the relationship between the disease
or illness and its effects on the witness's ability to give

reliable evidence; R. v. Desmoulin (1976) 30 C.C.C. (24)

517. Hence in R. v. French,{1977) 37 C.C.C.(2d) 201 (0.C.A.), evidence
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by a psychiatrist was not admitted, as the expert was in no
better position than the jury in determining the credibility
of the witness.

In R. v. Hawke (1975), 22 C.C.C. (2d) 19 (0.C.A.), evidence
of a psychiatrist was permitted, the witness having a long
history of mental jllness resulting in a misconception of
reality, diminution of judgment and ability to recount,

and active hallucination under stress.

At the 1971 Marshall trial, it was not known by the Appellant
that Pratico suffered from a disease of the mind, nor did

it appear obvious to the jury. Dr. Mian's Affidavit indicates
Pratico was under his psychiatric care as early as August of
1970, prior to the Seale murder, and continues to be treated.
pr. Mian asserts that the illness suffered by Pratico results
in fantasy, thus distortion in reality. Furthermore,
Pratico's desire to be in the limelight was greatly catered
to as he was a key Crown witness at the trial of Marshall

in 1971.

Aside from Fhe psychiatric evidence tendered through

Dr. Mian, Pratico's testimony in 1971 is discredited by

the evideace of Floyd, Cotie and Beaver. In the statement

of Pratico, referred to as Exhibit 'C' in his affidavit,

he indicates having met Marshall and Seale shortly after

he left the dance at St. Joseph's Hall, walking with them

to the edge of Wentworth Park on Argyle Street and refusing
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an invitation from Marshall to join them in the Park. Both
Floyd and Cotie place Pratico in the parking lot adjacent
to St. Joseph's Hall shortly after they had alréady

heard of a stabbing in Wentworth Park and at approximately
the same time Pratico claims to have been with Seale and
Marshall. Keith Beaver states in his own Affidavit that
he, along with others, walked with Seale from the dance

to Wentworth Park and Pratico and Marshall were not in
their company.

Further, Pratico provided a statement to the Sydney City
Police on May 30, 1971, referred to.as Exhibit 'B' in his
Affidavit. In this statement he claims to have been with
Seale and Marshall between the dance and Wentworth Park.
This allegation is again discredited by the Affidavits of
Floyd, Cotie and Beaver. The balance of Pratico's May 30th
statement, it is suggested, is a complete fabrication,
having regard to all the other factual material before this
Honourable Court.

It is submitted that Pratico is not a reliable witness in
1982 and was certainly not a credible witness either at

the time of the murder on May 28, 1971 or at the time of
Marshall's trial on November 2, 1971. Dr. Mian's

evidence inaicates that due to mental illness, Pratico

is not, prima facie, a reliable witness. The Affidavits

of Floyd, Cotie and Beaver discredit Pratico's recollection
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recollection of the eventc on the night of May 28, 1971.
The evidence of Dr. Mian is admissible concerning
Pratico's ability to provide credible testimony. The
Affidavits of Floyd, Cotie and Beaver are admissible,
whether or not Pratico is capable of giving reliable
evidence, as they establish that Pratico's evidence of
1971, and to some extent, at present, is not credible

on the facts.
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CONDUCT OF THIRD PARTIES

It is submitted that it is competent, as a defence, for an
accused to show that an act for which he is charged was more
likely done by others. The Accused, "it has been said is
allowed greater latitude, since to exculpate himself he

may implicate others by evidence of acts which the Crown

ould not tender against them". (See, Phipson on Evidence,

12th ed. (1976), Para. 404).

Therefore, if the fact in issue be whether A killed X, it
is both relevant and permissible to show that X was killed
by B. The basis of the admissibility of the evidence
pointing to the third person's guilt is relevance.

It is necessary that there be a logical connection between
the conduct of the third party and the fact in issue.

In Regina v. McMillan (1975), 23 C.C.C. (2d) 160 (Ont. C.A.),

the accused had been charged with the murder of his infant
child. The defence sought to introduce evidence that
suggested that a third person, namely his wife, had
caused the injuries which precipitated the child's death.
This evidence consisted of the testimony of a psychiatrist
who testified as to the wife's psychopathic personality
disorder. Evidence offered by friends and relatives of
the wife to the effect that she was indeed capable of

harming the child, was also admitted.
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On appeal by the Crown against the husband's acquittal, 1.&
was held by the Ontario Court of Appeal that evidence
which tended@ to show that a third person had committed the
crime had been properly admitted. The judgment of the
Ccour: of Appeai was delivered by Martin, J.A., and dealt
with the admissibility of evidence pointing to a third
person's guilt in the following manner:

I take it to be self-evident that if A

is charged with the murder of X, then A
is entitled, by way of defence, to adduce
evidence to prove that B, not A,

murdered X: see Wigmore on Evidence

3rd ed. (1940), Vol. 1, p. 573, S-. 139.

A may prove that B murdered X either by
direct or circumstantial evidence.
Evidence that a third person had a motive
to commit the murder with which the
accused is charged, Or had made threats
against the deceased is commonly admitted
on this principle.

Evidence directed to prove that the crime
was committed by a third person, rather
than the accused, must, of course, meet
the test of relevancy and must have
sufficient probative value to justify

its reception. Consequently, the Courts
have shown a disinclination to admit

such evidence unless the third person

is sufficiently connected by other
circumstances with the crime charged

to give the proffered evidence some
‘probative value: see Wigmore on
Evidence; ibid., PP- 573-6.

The appeal was allowed, however, and a new trial ordered
on the ground that the trial Judge had erred in refusing
to allow the Crown to cross-examine the psychiatrist

and call reply evidence to the effect that the husband

himself was also suffering from a psychopathic personality
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disorder.

The decision of the Ontario Court of Appeal, allowing the
Crown's appeal and directing a new trial, was affirmed by

the Supreme Court of Canada. (McMillan v. The Queen (1977),

33 C.C.C. (2d) 360). This latter decision dealt chiefly
with the issue of the Crown's right to cross examine the
psychiatrist as to the accused's psychiatric condition as
well as the Crown's right to call reply evidence. The issue
of an accused's right to adduce evidence pointing to a third
party's involvment with the offence in gquestion was addressed
only peripherally in the decision of the Court delivered by
Spence, J.:

There is, of course, a questicn as to
how far the defence may go in adducing
evidence that some third party was, by
virtue of that party's mental or
emotional state, a more probable
perpetrator than the accused. 1In my
view, that is simply a question as to
the relevance of the evidence. There
would be no probative value in the
evidence that some other person quite
unconnected with the circumstances
surrounding the charge might because
of his or her mental or emotional
state be 2 more probable person to
have committed the crime. That
situation is not reflected in the
present circumstances. (McMillan v.
The Queen, Supra p. 362.)

In Reference Re R. v. Latta (1976), 30 C.C.C. (2d) 208, the

Minister of Justice had directed a reference to the Alberta
Court of Appeal pursuant to S. 617(c) of the Criminal Code,

on the issue as to whether certain evidence obtained
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subsequent to Latta's conviction was of such a nature that
it would have been admissible at his trial. Latta had
been convicted of the murder of his former business
partner and his appeal to Alberta Court of Appeal was
dismissed. Subsequent to the conviction, a new witness
was discovered who testified that she had overheard the
deceased being threatened by unknown individuals some
fourteen months before his murder. Furthermore, she
testified that on several occasions the deceased had
expressed fear for his life from these unnamed individuals.
The Court of Appeal considered the evidence, but found it
to be so tenuous as to offer no probative value and therefore
in its' opinion it would have been inadmissible at trial.
However, the Court clearly acknowledged that evidence of
threats made towards the accused by some third party would
be admissible if there also existed some other evidence
connecting such person to the offence in question.

This position has also been mirrored in various American
decisions. Evidence téndered by an accused which only casts
a mere suspicion that a third party committed the offence

will be deemed inadmissible. In Fortson v. State (1978),

379 N.E. (2d) 147, a decision of the Supreme Court of
Indiana, the Court held that evidence which tends to

incriminate another must be competent as well as confined

to substantive facts. The decision in People v. Dukett (1974),

308 N.E. (2d) 590 adds the further requirement that the
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substantive facts or circumstances pointing to a third party's

guilt, must not be too remote. A father and son appealed
their conviction for armed robbery and murder of a service
station attendant. At trial, evidence of dislike between

the victim and a third party was excluded because the Court

found such to be too remote and therefore purely speculative,

although the two accused had argued that it tended to show
that another had committed the offence. As affirmed in

State v. Woods (1974), 508 S.W. (2d) 277, by the Missouri

Court of Appeal, evidence that another individual had an
opportunity or motive for committing the offence for which
the accused is charged is inadmissible without evidence that
this third party committed some act which directly connects
him to the offence.

By analogy it is submitted that fresh evidence has been
provided by the Appellant, tending to indicate that

Roy Newman Ebsary, a third party, and not the Appellant,
camitted the murder of Sandy Seale. There is no doubt that
this evidence is of substantial relevance to the present
proceedingé and further that this evidence directly connects
Ebsary to the commission of the offence.

In particular, the Affidavit of James William MacNeil, who
claims to have been present at the time and place of the
offence, establishes Ebsary's presence and his act of
stabbing Seale. This evidence corroborates the testimony of

Marshall at the 1971 trial and in his Affidavit on file
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herein, Donna Ebsary's Affidavit corroborates

MacNeil's evidence, in substance, as to the whereabouts of
MacNeil and Ebsary minutes after the stabbing occurred. Her
Affidavit, furthermore, places Ebsary in the kitchen of their
home washing blood from himself and a knife.

The Affidavits of Mary Ebsary and Greg Ebsary indicate Roy
Ebsary's enjoyment of knives, his possession of certain
knives at the time the Seale murder took place and the
continuous possession of a 'knife collection' until the
knives were given over to the custody of the R.C.M.P.

(s/Sgt. H. Wheaton). Mary Ebsary, in addition, places
MacNeil and Roy Ebsary in her home, minutes after the Seale
stabbing.

Adolphus Evers, a civilian hair and fibre expert employed by
the R.C.M.Police, performed a microscopic examination on the
ten knives referred t§ in his Affidavit, being the same knives
given to S/Sgt. Wheaton by Greg Ebsary. Ever's compared
fibres found on the knives with microscopic slides of fibres,
already in his possession from the 1971 Marshall trial.

These latter fibres were taken from the brown jacket worn

by Seale on the night of the stabbing and the yellow jacket
worn by the Appéllant_on that same night. Both of these
items were introduced as Exhibits at the 1971 trial, but
their present whereabouts are unknown. Fortunately, Evers
had testified at the trial of the Appellant in 1971 and

had retained microscopic slides of the fibres in his
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possession, thus enabling him to have completed a fibre
comparison. Although his opinion on the results of
these fibre comparisons have not been elaborated on in
his Affidavit, the opinion supports the Appellant's
position that one particular knife, No. 8, had attached
to it fibres similar, if not identical, to fibres from
the jackets worn by Seale and Marshall on May 28, 1971.
The Affidavit of S/Sgt. H.F. Wheaton contains an oral
admission of guilt from Roy Ebsary. The whole of the
evidence submitted on this particular issue connects
Ebsary very intimately with the stabbing of Seale and

is therefore of substantial relevance in this Reference.
The probative value of the evidence is of sufficient
character to warrant a criminal charge being laid against
Roy Newman Ebsary for the stabbing of Sandy Seale.

It is therefore submitted that the evidence contained

in the Affidavits of James William MacNeil, Donna Ebsary,
Greg Ebsary, Mary Ebsary and A.J. Evers is admissible,
the evidence being tendered by the Appellant showing

that Roy Eﬁsary committed the murder of Sandy Seale.

CONCLUSIONS

The Appellant submits that the Affidavit evidence tendered

complies with the principles applicable to adducing fresh
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evidence pursuant to S. 610(1l) (d) and is, therefore,

admissible, in the interests of justice.

Furthermore the Appellant respectively suggests that the
Affidavit evidence is admissible evidence having regard
to the question of whether Donald Marshall, Jr. is

guilty of the murder of Sandy Seale.

All of which is respectfully submitted this l4th

4 ..

STEPHEN J. ARONSON,
Solicitor for the Appellant

day of September, 1982.




177

TABLE OF CASES

R. v. Caborn - Waterfield (1956), 40 Cr. App. R. 110 (C.C.A.)

Reference Re R. v. Gorecki (No. 2) (1976), 32 Cc.C.c. (24)
135 (0.C.AJ)

Reference Re R. v. Latta (1976), 30 C.C.C. (2d) 208 (Alta.
C.A.)

R. v. Parks, [1961]] 3 ALL E.R. 633 (C.C.A.)

McMartin v. The Queen, [1965] 1 C.C.C. 142 (S.C.C.)

R. v. Deacon (No. 2) (1947), 88 C.C.C. 308 (Man. C.A.)

R. v. Buckle, (1949), 94 c.c.C. 84 (B.C.C.A.)

R. v. Demeter (1975), 25 C.C.C. (2d) 417 (0.C.A.)

Palmer and Palmer v. The Queen (1979), 50 C.C.C. (2d4) 193

[ (s.C.C.)
| R. v. Young and three others, [1970] 5 c.c.c. 142 (N.S.Ss.C.,
i A.D.)
R. v. Adams (1978), 30 N.S.R. (2d) 47 (N.S.S.C., A.D.)
R. v. Hogan (1980), 34 N.S.R. (2d) 641 (N.S.S.C., A.D.)
R. v. Moore and Parsons (1980), 35 N.S.R. (2d) 85 (N.S.S.C.,
A.D.)
‘ R. v. Sparkes, [1956] 1 W.L.R. 505 (C.C.A.)
. R. v. McGrath, [1949] 2 ALL E.R. 495 (C.C.A.)

R. v. Collins (1950), 34 Cr. App. R. 146 (C.C.A.)

Aylett v. The Queen, [1956] Tas. S.R. 74 (C.C.A.)

| R. v. Jarvis (1936), 66 C.C.C. 20 (O.C.A.)

R. v. Marshall (1973), 4 N.S.R. (2d) 517 (N.S.S.C., A.D.)

Horsburgh v. The Queen, [1968] 2 C.C.C. 288 (S.C.C.)




178

v. Stewart (1972), 8 C.C.C.

o B e B B
<

v. Gunewardene, [1951] 2 K.B.

(2d) 137 (B.C.C.A.)

. Toohey, [1965] A.C. 595 (H.L.)

600 (C.C.A.)

R. v. Desmoulin (1976), 30 C.C.C. (2d) 517 (0.C.A.)

R. v. French (1977), 37 C.C.C.

(2d) 201 (0.C.A.)

R. v. Hawke (1975), 22 c.C.C. (2d) 19 (O.C.A.)

McMillan v. The Queen (1977), 33 C.C.C. (24) 360 (s.C.C.);
affg. (sub nom. Regina v. McMillan (1975), 23 C.C.C. (24)

160 (O.Cvo)

Fortson v. State (1978), 379 N.E. (2d) 147 (Ind. S.C.)

People v. Dukett (1974), 308 N.E. (2d) 590 (Ill. S.C.)

State v. Woods (1974), 508 S.W.

(2d) 277 (Mo. C.A.)



1982

FE 67T

179 $.C.C. No. 00580

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION
617 OF THE CRIMINAL CODE BY THE HONOURABLE JEAN
CHRETIEN, MINISTER OF JUSTICE, TO THE APPEAL
DIVISION OF THE SUPREME COURT OF NOVA SCOTIA UPON
AN APPLICATION FOR THE MERCY OF THE CROWN ON BEHALF
OF DONALD MARSHALL, JR.

BRIEF ON BEHALF OF THE CROWN
RESPECTING THE ADMISSIBILITY OF FRESH EVIDENCE

RE: DONALD MARSHALL JR.

SUBMITTED BY: FRANK C. EDWARDS
77 KINGS ROAD
SYDNEY, NOVA SCOTIA
SOLICITOR FOR THE
ATTORNEY-GENERAL OF
THE PROVINCE OF
NOVA SCOTIA




g9
180 =k

PRELIMINARY OVERVIEW....co0000ee00.. Page 1
THE RECANTING WITNESSES..ceoees.. Page 3
CONDUCT OF THIRD PARTIES..cc.... Page 6

THE APPELLANT...l"-'.......I.'.I.l.....-.. Pageg



FEG?
-] -

181

PRELTMINARY OVERVIEW

In any criminal proceeding, the role of the Crown
can be ambiguous. On the one hand, the Crown ié charged with
the responsibility of ensuring that all relevant evidence is
placed before the Court. On the other hand, while strictly
speaking, the Crown is not supposed to be an advocate, he is
a key player in an adversarial process and unavoidably must
assume some of the functions of an advocate. When Crown
Counsel is addressing a jury, for example, he will seldom,

if ever, urge them to acquit.

The Crown very often, therefore, finds itself on
a tightrope and never more so than in the case at Bar. It
would appear that tne best contribution the Crown can make in
the present proceedings is to ensure that the Court gets a
full and balanced account of the events which led to the
death of Sandy Seale in 1971 and the subsequent conviction of
the Appellant in November of that same year. It is the
Crown's intention to do so by:

(a) Subjecting such witnesses as the Court may
permit the Appellant to call to appropriate cross-
examination;

(b) Seeking to introduce certain evidence in reply
to that given by certain witnesses, specifically
that of Maynard Vincent Chant, John Louis Pratico,
and Patricia Ann Harris;

(c) Subjecting the Appellant himself, if called,
to cross-examination, or, in the alternative,
seeking leave of the Court to introduce into
evidence a written statement given by the Appellant
to the R.C.M.P. in March of 1982.

.0........2
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As far as the law respecting the admissibility of
fresh evidence is concerned, there appears to be no significant
difference of opinion between Counsel. Counsel for the Crown
has had the opportunity of perusing the draft brief of Appellar
Counsel and is in substantial agreement with vhe submissions
contained therein. It is the Crown's submission that the four.
principles set down in Palmer and Palmer vV The Queen (1979)

50 ccC (2d) 193 (S.C.C.) at page 205 form a convenient base frc
which to proceed. Those principles are as follows:

1. The evidence should generally not be admitted
if, by due diligence, it could have been adduced
at trial, although this principle is not applied
with the same strictness in a criminal trial as in
a civil trial;

2. The evidence must be relevant in that it bears
upon a decisive or potentially decisive issue;

3. The evidence must be credible;

4. It must be such that if believed it could, when
taken with the other evidence adduced at trial,
reasonably be expected to have affected the resvlt.

It is further submitted that the Ccmﬁﬂashould allow
itself very broad latitude in determining what evidence it
will permit each side to call on this Reference. Such a
procedure would seem to reflect the philosophy contained in
the following passage from Regina v Gorecki (No. 2), (197¢),
32 CCC (2d) (Ont. C.A.) at p. 1l46.

"We consider, however, that the correct approach
in deciding whether to admit new evidence on an
appeal which comes before the court by a Reference
under 8. 617(b) is to deal with each case on its
merits, bearing in mind, of course, the policy
considerations previously mentioned, but the court
not corsidering itself bound by inflexible rules.”
(Emphasis Added)
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THE RECANTING WITNESSES

Three witnesses fall into this category; Maynard
Vincent CHANT, John Louis PRATICO and Patricia Ann HARRIS.
All three now say that the evidence they gave in 1971 was not
true and, in fact, that not one of them witnessed the actual
murder,

Harris, of course, never claimed to have witnessed
the murder but her evidence was significant in that she said
in 1971 that she saw only Marshall and one other in Wentworth
Park on the night in question. Crown Prosecutor Donald C.
MacNeil, Q.C., emphasized this fact when he addressed the
jury. (Transcript pp. 234-5) Harris now says that she saw
two other men in the park around the time that she saw the
Appellant.

If admissibility is considered in light of the
Palmer principles noted previously, it would appear that
Defence Counsel at trial were not aware of the first written
statements of each of the recanting witnesses. Otherwise, it
is inconceivable that the witnesses would not have been cross-
examined on their conflicting first and second written
statements. Whether the existence of the first statements
could have been discovered by "due diligence®" of counsel is
probably an irreleyant and inappropriate question at this
point in time. The fact remains that Counsel were not aware
of the statements and to try to determine whether they should
have been aware would hardly be productive.

There is no question but that the evidence in
question goes to the very heart of the matter, and therefore,
the second principle in Palmer need not be in issue. The
third principle, that the evidence must be credible seems to
expose the initial problem for the Court, namely, how
extensive an inquiry should be launched into the reasons why’
these three witnesses have changed their stories?

LA B N NN ‘
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It is the Crown's submission that the evidence of
each of these three witnesses could be heard by the Court.
Not only is there a certain amount of corroboration for their
present versions in the affidavits of James HaéNeil, and
Donna and Mary Ebsary, but there is also the fact that each
gave similar versions in their first statements to police,
Chant and Pratico on May 30, 1971, and Harris on June 17,
1971. Because these first statements were not available to
the Appellant in 1971, neither at the time of the trial nor, -
it would appear, at the time of the appeal, this Court will
not be readjudicating an issue previously decided upon.

In view of the affidavit of Pratico's psychiatrist,
Dr. Mian, one could seriously gquestion the value of hearing
from Pratico at this point. The Crown would Le prepared to
concede that he is not now capable of accurately relating what
happened in 1971 nor was he any more capable then. 1In his
brief, Counsel for the Appellant notes that in 1971 Pratico's
disability "...was not known by the Appellant...,nor did it
appear obvious to the jury."™ The Crown submits that at that
time, it was no more apparent to either the police or the
Crown and, therefore, neither should be criticized for having
preffered Pratico as a credible witness.

Notwithstanding the above, the Crown will not
oppose Pratico's being called, should this Honourable Court

| wish to hear from him after hearing the submission of learned
| Counsel for the Appellant. Even if Pratico is called, it is

| submitted that it will not be necessary to hear from Dr. Mian,
| Cotie, Floyd, or Beaver. The Crown does not question the

| truthfulness of their affidavits which in themselves should

: prove sufficient for any cross-examination of Pratico. If

i such were not the case, leave could be sought to call them in

person on a date subsequent to Pratico's appearance.

se eSS OSSO 5
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The evidence of Chant and Harris should be tested
and it is submitted that this may only be done by hearing
their viva voce evidence. Both of these witnesses cite police
pressure as a factor influencing their testimény in 1971.

It would, therefore, seem appropriate that the Crown have the
opportunity of cross-examining Chant and Harris on their
affidavits. It would seem equally appropriate that the Crown
be permitted to call police evidence to rebut the allegations
made by Chant and Harris. Indeed it is difficult to
understand how the credibility of these witnesses could be
assessed unless the Court heard both sides.

LR N N N W NN N 6
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CONDUCT OF THIRD PARTIES

(a) Subject to the concern mentioned below, the
Crown does not oppose the granting of leave to hear the
evidence of James William MacNeil and Donna Ebsary. 1In each
instance, it is submitted that an assessment of their
credibility is important.

If the sole pﬁrpose of Mary Ebsary's evidence is to
establish that James William MacNeil was in her home with
her husband, Roy Newman Ebsary, on the night in question, that
fact is conceded by the Crown. The latter Ebsary's fetish for
knives can be elicited from Donna Ebsary, and thus Mary
Ebsary's evidence on that point would be redundant.

A few comments on the anticipated evidence from
James William MacNeil and Donna Ebsary may be in order:

(i) James William MacNeil allegedly witnessed the
stabbing on the night of May 28, 1971. Unquestionably, Defence
Counsel were not aware of this individual in 1971, and there
can be no doubt that his evidence would, if believed, have
altered the eventual outcome. There would appear to be no

reason to object to this witness being heard in person. Only
in this manner will the Court be able to decide what weight,
if any, to give his evidence. The only reservation the Crown
has respecting the admissibility of MacNeil's evidence is
discussed below in connection with Donna Ebsary.

(ii) Donna Ebsary can provide details relating to the

activities of her fapher, Roy Newman Ebéary, and the
aforementioned James William MacNeil, immediately after the

FE R R R N 7
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stabbing on May 28, 1971. Her evidence is of two types;

(a) What she saw, the knife being washed and MacNeil's
agitated condition; and '

(b) What she heard, the conversation between MacNeil
and her father.

The Crown's concern regarding the admissibility of
Donna Ebsary's evidence (and the same might be said of the
evidence of James William MacNeil) is a practical one. Should
this Honourable Court ultimately decide that the Appellant
should be acquitted, then it is likely that another individual
will be charged. It is difficult to speculate about what effec
widespread public knowledge of James MacNeil's and Donna
Ebsary's evidence would have on any subsequent trial. Indeed,
it might be said that their affidavits have already been made
public and therefore the damage has already been done. It can
be expected, however, that their viva voce evidence would be
much more exhaustive and probably more widely reported than
their affidavits. The least of the problems which could arise
would relate to jury selection. The greater problem may be
one of principle in the sense that very damning evidence
against another individual may be placed before the Court to
which he may never have the opportunity to make full answer.
Certainly he has no standing in these proceedings and should
there be doubts about his fitness to stand trial, the prospect
of subsequent proceedings would be uncertain.

(b) Laboratory Evidence - This evidence relates
to the comparison of fibres from the jackets of the accused
Marshall (yellow jacket Exhibit A) and the victim Seale (brown
coat Exhibit B) with fibres found on knives and a cardboard
basket seized by S/Sgt. Harry Wheaton of the R.C.M.P. on the 4t
and 23rd days of March, 1982, respectively.
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The jackets (Exhibits A and B) were tendered
respectively as Exhibits 3 and 4 on the trial of this matter
in November, 1971. (Copy of Exhibit List at trial attached
and marked A). Continuity of possession was proven at that
time and is not now in dispute. There is no question that
the yellow jacket was worn by Marshall and the brown coat by
Seale at the time of the incident on the 28th day of May,
1971. The technician A.J. Evers is prepared to say that
fibres from the jackets were in his exclusive possession since
receipt by him in 1971.

The knives in question were contained in a cardboard

basket when seized by S/Sgt. H. Wheaton from the cellar of

the residence of 46 Mechanic Street, Sydney, N.S. Wheaton

wars directed to the knives by one Gregory Ebsary (D.O.B.
December 16, 1951), son of one Roy Newman Ebsary. Gregory
Ebsary will say that he removed the knives from Rear Argyle
Street, Sydney, where the family lived in May, 1971, to

their present address on Mechanic Street. Wheaton took
possession of the knives on the 4th day of March, 1982, and
the basket on the 23rd day of March, 1982,

The Crown has no objection to the admissibility of
viva voce evidence from A.J. Evers relating to comparisons made
by him in April, 1982. It is the Crown's submission that Mr.
Evers' evidence should be given in person in order that the
strength of the fibre evidence may be tested. Perhaps more
than any other single factor, this evidence will prove to be
the key to the ultimate resolution of this case. It is
further submitted that Gregory Ebsary should be heard in order
that the history of the knives in Questibn may be more fully
explored and continuity established.
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THE APPELLANT

The affidavit of James William MacNeil, if believed,
makes it clear that the Appellant was less than forthright witl
either the police or the Court in 1971. It is entirely
conceivable that had the police been told the whole truth, the
investigation would have taken a different direction and
another individual charged.

It is also likely that the Appellant failed to tell
his Counsel the whole story in 1971, thus hampering their
efforts to have him acquitted. 1In any event, the Crown
respectfully submits that should counsel for the Appellant now
wish to call the Appellant, he should be permitted to do so.
It is the Crown's respectful submission that unless the
Appellant is subjected to cross-examination the Court will get
a distorted view of what occurred in 1971. Accordingly, should
Counsel for the Appellant elect not to call his client, or
should this Honourable Court deny leave for him to do so, then
the Crown seeks leave to introduce a statement given by the
Appellant to the R.C.M.P. at Dorchester Penitentiary in March
of 1982. This statement would of course meet all the
pPrerequisites for the admissibility of fresh evidence and
would be subject to a voir dire to prove its voluntariness,

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
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IN THE SUPREME COURT OF NOVA SCOTIA

APPEAL DIVISION

S.C.C. 00580

ERTERED

BETWEEN: i OCT : !
P 8 188 |
DONALD MARSHALL, .JR. FILED .
Jﬂkppellan'r“‘“-‘J
- and -
HER MAJESTY THE QUEEN
Respondent
BEFORE: The Honourable Chief Justice of Nova Scotia

The Honourable Mr. Justice Hart
The Honourable Mr. Justice Jones
The Honourable Mr. Justice Morrison
The Honourable Mr. Justice Macdonald

Applications for leave to adduce evidence -

Applications allowed in part October 5,

1982

THE COURT per MacKeigan, C.J.N.S., ordered as follows:

We hereby allow the applications to receive oral evidence from the fol-

lowing persons for the purposes of this appeal:

James William MacNeil
Donna Elaine Ebsary
Gregory Allan Ebsary
Adolphus James Evers
Donald Marshall, Jr.
Maynard V. Chant
Patricia Ann Harriss

Subpoenas may be issued out of this Court (C.C. s.627(1)) requiring the

abovenamed persons to attend and be examined before this Court at the Law
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Courts, Hallfax, Nova Scotia, on December | and 2, 1982.

We reserve decision on the applications made today for the examination

cof persons other than those named above.

We also reserve decision on the applications to receive in evidence

any of the affidavits tendered.

Dated this 5th day of October, 1982.

/

"y
Vo.-----.- ----- sssssssssssssnnes

C. J. N. S.

cc: Mr. Stephen J. Aronson
Mr. Frank C. Edwards
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THE SUPREME COURT OF NOVA SCOTIA

APPEAL DIVISION

TO: Stephen J. Aronson, Esq.
; Aronson & MacDonald
277 Pleasant Street
Dartmouth, Nova Scotia
B2Y 4B7

(Counsel for Appellant)

AND Frank C. Edwards, Esq. (Counsel for Respondent)
Crown Prosecutor ; :

County of Cape Breton
77 Kings Road

Sydney, Nova Scotia
B1S 1A2

~Re: SCC .No. 00580 - Donald Marshail, JE. : ¥
Her Majesty The Queen

Please take notice that the above appeal will he .
heard by the Appeal Division at th= Law Courts, Halifax,

on: ngggsgay and Thursday, December 1 and 2, 1982
a

(TWO DAYS)

Yours faithfully, -

Registrar, Appeal Division

Notice Mailed: October 18, 1982

(as per order of Supreme Court of Nova Scotia dated October 5,
1982.)
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' Aronson, MacDonald esvisrs&solicitors

Stephen J. Aronson
Leo I. MacDonald

Dartmouth Protessional Centre + Suite 305 - 277 Pleasant Street + Dartmouth, N.S. Canada B2Y 4B7 - (802) 463-9131

October 7, 1982

Supreme Court of Nova Scotia
Appeal Division

The Law Courts Building

1815 Water Street

Halifax, N.S. B3J 157

ATTENTION: Mr. Eric Vandervoort
Dear Mr. Vandervoort:

Re: Reference Re Donald Marshall, Jr. - S.C.C. No. 00580

Further to our attendance in the Supreme Court, Appeal
Division on October 5, 1982, I am attaching a list of the
names and addresses of the seven witnesses, as requested
by Mr. Chief Justice MacKeigan.

I have by way of a copy of this letter advised Mr. Edwards
and would add that if there is any difficulty in locating
these witnesses Mr. Edwards and I would be glad to assist.

Yours very truly,

=g Las..

Stephen J. Aronson

SJA:md
Enclosure
c.c. - Mr. Frank Edwards
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Maynard V. Chant
Main Street
Louisbourg, N.S.

Patricia Ann Harriss
5265 Sackville Street, Apt. 5
Halifax, N.S.

James William MacNeil
222 Mount Pleasant Street
Sydney, N.S.

Gregory Allan Ebsary
46 Mechanic Street
Sydney, N.S.

Donna Elaine Ebsary
180 River Street, Apt. 5A
Waltham, Massachusetts, U.S.A.

Adolphus James Evers
R.C.M.P. Crime Detection Laboratory
Sackville, New Brunswick

Donald Marshall, Jr.

Department of Indian Affairs

Sir John Thompson Building, 6th Floor
Barrington Street

Halifax, Nova Scotia
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1982 S.C.C. No. 00580

IN THE SUPREME COURT OF NOVA SCOTIA,
APPEAL DIVISION

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION 617 OF THE
CRIMINAL CODE BY THE HONOURABLE JEAN CHRETYEN, MINISTER OF JUSTICI
TO THE APPEAL DIVISION OF THE SUPREME COU F NOVA SCOTIA UPON A}

APPLICATION FOR THE MERCY OF THE CROWN LF OF DONALD MARSHAI
JR.

\
‘.‘

N /. T
NOTICE OF AP;Z&CATION\ g
TO SET A TIME FOR THE HEARING OF mHF APPEAL

7

TAKE NOTICE that an Application will be made by the

Appellant to a Judge of the Appeal Division, sitting at the Law
Courts, Halifax, Nova Scotia, on Thursday, the 13th day of

| January, 1983, at the hour of 12:00 o'clock in the afternoon, or

| so soon thereafter as an application can be made to set a time

for the hearing of the Appeal.

\
DATED at Dartmouth, Nova Scotia, this 227" day of

" o L
Stephen J. Aronson

|

’ 277 Pleasant St., Suite 305
TO: Frank C. Edwards, Esgqg. Dartmouth, N-S. H2Y 4B7

|

|

; m'M
Januwary, A.D. 1982.

Crown Prosecutor Solicitor for the Appellant
County of Cape Breton

77 King's Road

Sydney, N.S. B1lS 1A2

AND TO: The Registrar
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1982 S.C.C. No. 00580

IN THE MATTER OF A REFERENCE
PURSUANT TO SECTION 617 OF THE
CRIMINAL CODE BY THE HONOURABLE JEAN
CHRETIEN, MINISTER OF JUSTICE, TO
THE APPEAL DIVISION OF THE SUPREME
COURT OF NOVA SCOTIA AN APPLICATION
FOR THE MERCY OF THE CROWN ON BEHALF
OF DONALD MARSHALL, JR.

NOTICE OF APPLICATION
TO SET A TIME FOR THE HEARING OF THE
APPEAL

Stephen J. Aronson, Esqg.
Aronson, MacDonald

Barristers & Solicitors

277 Pleasant Street, Suite 305
Dartmouth, Nova Scotia B2Y 4B7

-
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(A-T) nwives,
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