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Feb. 3/82

— Feb. 16/82

Feb 21/82

NOTES RE CONSULVATIONS ON MARSHALL CASE

1:30 p.m. met at my office with Chief Maclntyre and

Insp. Scott - Chief MacIntyre briefed us on investigation
which led to Marshall being.convicted of surder in 1971

(by Sup. Ct. jury) - Main point is that conviction obtained
because of evidence of two teenage boys - Chant and Pratico
(unknown to one another) who had given police written
statements stating that Marshall and Seale had been accosted
by two individuals. Subsequent statements said Marshall

had done stabbing.

Oct. '71 - one MacNeil states that one Roy Ebsary had
done stabbing. . d :

- {nvestigation turned over to R.C.M.P. who did
polygraphs: MacNeil - non-conclusive
Ebsary - truthful

Oct. '79 - one Mitchell Bayne says Ebsary admi tted
stabbing - see letter from Aronson Jan. 26/82.

- met at office with Harry Wheaton and Jim Carroll - advised
that they had interviewed

1. Mitchell Bayne Sarson - not impressed by him -

drug trafficer and friend of Marshall's

2. Ebsary's wife

3. Learned that Pratico has severe psychological problems.

4. Were going to interview Chant that evening.
- Would get back to me in a week. - Had transcript of trial.
Chant and Pratico had been cross-examined on previous
statements.

- also discussed fact that press and particularly
Parker Donham was digging into the case. Told them that
Bil11e Urquhart had called me at 9:25 a.m. on Feb. 15th
when he advised that Donham had been to C.B. Post and
had been digging out old newsclippings re the offence.

- We agreed that facts given out would be at minimum -
that I would confirm that R.C.M.P. were fnvestigating. No
objection from Wheaton. (Cpl. Carroll though present did
not take part in meeting. Mentfoned that he was updating
his notebook only.)



Feb. 21/82

Re:
:

Chief
MacIntyre

i 2 2

Returned call to Parker Donham (he had called day before
- see attached message).

- Discussed TV interviews of week before re Olson.
Stated he hlq been calling me on Feb. 15th to ask for
definition of "theft by conversion®. Said "while 1 have
you want to ask you about Marshall case - said he had
originally intended to wait and call me after he had 2
few more facts. Told him the matter was being investigated
by R.C.M.P. and that he would get full story after
{nvestigation completed. He said "Harry Wheaton is the '
fnvestigator {s he?” and I confirmed that he was.

(Sat. Feb 13th C.B. Post had noted in BTL column that
family trying to get case reopened). “Well can you tell
me anything about case.” Told him that everything from
then on was strictly off the record and he acknowledged
that it was. Briefly told him that Marshall convicted

by judge and jury in June '71. Two witnesses Chant and f
Pratico had given evidence. They had earlier given Ei
written statements which were known to Defence at time

of trial and both \ere cross=examined on them. ‘He asked
how the case Tad artsen-and T toTd him that a lawyer had
been making inquiries (told him name of lawyer and date of
letter - did not read contents - also reminded him of

BTL comment which he acknowledged he had seen. Told him
that an individual claimed that another had confessed to
him in 1979 that he had in fact stabbed Seale. He wanted
names but 1 told him that that was all 1 was going to say
for now; the rest would be told when the investigation was
complete.

This a.m. (Sun. Feb. 21/82) met at Sydney police
station with investigators on Weatherbee case -
Chief MacIntyre kept me back and asked about Marshall
{nvestigation. Told him (Urquhart present) that 1 couldn't
say much about it - that it was an independent investigation
and that when it was all over 1 would 1ike to be able to say
that here are the results of an independent investigation
and that Chief MacIntyre had mo part in mor influence on it.
Chief mentioned Donham and that he heard Donham was
questioning witnesses - was quite upset about the whole .
matter. - Told them I spoke with Donham but told him
nothing which was not already public record.



Harry Wheaton

Phoned Harry at home at approximately 3:30 p.m. Told

him about conversation with Chief and that I had received
several inquiries from Chief re progress of the investigatioa.
Told him I was concerned about awkward position I was in -
that I had been deliberately vague about situation until
today when I told him as above. Harry said there had been
new developments and that he and Scott had decided there
would be no further communication untfl report for

Attorney General was ready. At that time they would sit .
down with me and discuss 1t. [ said that was best for me
because now I could honestly say to Chief "I don't know."

Told Harry 1 had spoken with Donham after our meeting -
that I told him R.C.M.P. investigating and that he knew
Harry was the investigator. Told him that as precaution
1 went off the record but only related matters which were
of public record. Also that matter had been raised by
lawyer and lawyer's name.

Asked him whether Ebsary had been called at the trial
and he safd no. (Had earlier mentfoned that there had been
leaks about the case so if Donham got Ebsary's name it
would be obvious that someone had been talking.)

Tues Feb. 23/82 Met at office with Wheaton and Carroll - they updated

investigation. Now believe Marshall to be fnnocent.

11:00 p.m. - call Wheaton - suggested investigation
not complete until Chief MacIntyre questioned though he
should not be privy to conduct of investigation until
Dept. has had opportunity to decide upon {t.

Wed Feb. 24/82 Off work for personal reasons.

Thurs Feb. 25/82 spoke with Gale and Herschorn, briefed them on progress of

investigation. Gale had already been briefed by Christen.

- Phoned Harry Wheaton after I began reading transcript
and realized that trial was in Nov. '71 and not June '71 as
1 originally thought. (Believe Chief MacIntyre had given
this date during our first meeting.)

- Also told Wheaton that scction; which may be relevant
were ss. 617 and 683 of the Code. He was going to put those
sections in his report as $serﬂng ccrutiny.

_2:45 p.m. (phoned) spoke with Cpl. Carroll re Allen
case. Mentioned he had spoken to Pratico who said he had
been pressured by police to 1fe.



Feb. 25/82

Feb. 25/82

Feb. 26/82
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-3:40 p.m. - Returned call to Mr. James Warrenm,

983A Westmount Road (539-2786) - said he was brother-in-law
of Sandy Seale. Had heard rumors that R.C.M.P. were
favestigating and family was concerned that Marshall was
going to be Tet out of jail. Asked him for source of
rumors and he mentioned he “heard 1t around” and also from
mother-in-law who 1ives in New Waterford.

- Told him R.C.M.P. were looking fnto it but I could
not comment further. Told him not to worry. 1 would take
name and address and probably would contact him at some ¢
future date.

-Immediately phoned R.C.M.P. - spoke with Wheaton and
advised him of above.

9:00 p.m. - phoned Harry Wheaton at home. - told him I had
just finished reading transcripts of evidence of Chant and
Pratico. Told him that it was now my opinion that Crown
never disclosed first statements to Defence.

(Just occurred to me while writing that possibly the
1st statements were mentioned during the preliminary inquiry
- this 1s very doubtful because surely defence would have

cross-examined on them at trial.)

(Also my feeling, though 1 didn't mentfon to Wheaton,
that Rosenblum and Khattar should be specifically asked
whether they were aware of existence of 1st statements.)

- Harry mentioned latter possibility though we didn't pursue
ft further. He also stated that he and Scott were going to
see MacIntyre tomorrow.

Wheaton doubtful whether Defence ever learned of further
investigation which probably was in progress while the case
was under appeal.

9:05 a.m. - H. Wheaton phoned to confirm my opinfon that
Dafence did not know of previous inconsistent statement.
1 told him that in sy opinfon they did not. H. Wheaton
said he and Scott were going to see Chief MacIntyre this
morning.

9:30 a.m. phoned Herschorn - told Ml of above.

11:35 a.m. - H. Wheaton dropped off Preliminary Inquiry
transcript and Vol. 2 of trial transcript.

(vol. I and factums, decision and charge had been left
here by Wheaton on Tuesday, Feb. 23)

= H. Wheaton conf'd that meeting with Chief MacIntyre
wvas in p.m.



March 1/82
Notes began
4:00 p.m.

5 N >

Harry Wheaton called this a.m. to say that meeting
with Chief MacIntyre had gone down on Friday p.m. - Just
Insp. Scott attended as Wheaton was involved in a
surveillance exercise.

- Said MacIntyre had dismissed whole thing out of hand
and Scott did not have sufficient details to pin him down.
(Remember wondering why Wheaton had not thought this
investigation more fmportant than surveillance exercise
but 1 did not communicate this to him.) Said Chief pinned
his argument on fact that Marshall had nd'l-hrris and Gushue
in park and they said there was only one other person.

1:30 p.m. Harry Wheaton had left message re important
message and I returned his call. Said he had interviewed
Patricia Harris who had given statement - he read 1t to me.
- said she had been pressured by police - that there was
more than one person present at time she met Marshall,

- Said her parents were not allowed to be present. (mother
told her she had been ordered to leave police station).
- Wheaton requests that I interview her.

3:00 p.m. Wheaton and Carroll arrive. P. Harris arrives
a few minutes later. I question her in their presence.
- She confirms above. Says she gave more than one statement.
That she was in tears; that Gushue was brought in during
questioning - that she and he felt it would be best to get
it over with though she can't recall discussing with him
the number of people who were in the park. - says she can
only recall Urquhart's name though others were present.

- says she was first questioned a few days after the
incident.

- feels the police acted improperly.

- said she was not convinced at time that Marshall
vas guilty.

- said she was aware of what his defence would be prior
to giving evidence at preliminary on July 5/71

= didn't meet with prosecutor MacNefl.

- says she doesn't know where Gushue is now.

Impression - truthful person doing her m'recn‘l_ though
having difficulty because of passage of 11 years.

- said no one had contacted her prior to today when
$/Sgt. Wheaton contacted her. Was very surprised to say the least.

- Says that she haa been troubled by evidence she had
given at time - has discussed with her parents since.

- Asked her not to discuss with anyone - fewer people
who know the better.



Fri., Mar 5/82
pa—

o
et/

Mon or Tues
March 8, 9

Med. Mar 17/82

Mon. Mar 22/82

Notes made
Sun Mar 28/82

Met at office with H. Wheaton - mentfoned he was going
to Dorchester on Monday, March 8 to take statement from
Marshall. Updated investigation.

Later W. Urguhart called re unrelated matter. Chief
came on phone; wanted to know about Marshall - told him
I was not at liberty to discuss.

Urquhart comes to office - tries to find out about
fnvestigation - tell him I'm not at 1iberty to discuss.

Had meeting with Wheaton - didn't record date.

- met at noon with Wheaton - says he has talked to
Lew Hatheson.

3:10 p.m. - Ian MacNefl called - wants to be remembered
when story breaks - said he had been speaking with
Aronson no comment - family - n/c - Told him I couldn't
comment - called H. Wheaton and advised him of call.
(Ian knew of 3 options - parole, new trial, pardon)

- 3:50 p.m. - Dr. Donovan called - 1s going to record
cat skan for Ebsary - advised Wheaton.

4:00 p.m. - Spoke with Wheaton - said he had been contacted
by Dolphe Evers who confirmed that fibers on knives taken
from Ebsary's wife's basement came from Marshall's jacket
(he had saved original exhibit).

- Wheaton asked me to check at Court House for Seale's
jacket - I did and returned call and not there.

4:20 p.m. - Returned call to B. Urquhart - said he was
disturbed that he was hearing about Marshall case on the
street - said he heard parole, pardon, new trial (no doubt
in my mind he had been speaking with Ian MacNeil - told
hin I was privy to the investigation and couldn't comment.

= First learned that story broke while en route to
Halifax on Wednesday, March 24/82,

= Thurs. March 25 - while in Halifax - learn from Anne
that story had been carried on front page of Wednesday's
C.B. Post - also that Pratico had been interviewed on
radio and had denied changing his story.

- Learned from other family members that jury foreman,
Simon Khattar & Chant were also on radio.

= 12:30 p.m. today lan MacNeil called me at home.
Was aware of Ebsary and also that we had enough evidence
to charge Ebsary. Speculated that Marshall could be
pardoned and then Ebsary charged with murder. No comment.



- Called H. Wheaton - will bring me copy of report
tomorrow - told him about Ian Mac Neil

- B. Urquhart called me - wanted to know 1f Ebsary
was being charged on Tuesday - told him no - that he
was probably going to N.S. Hospital.

Gary Green Billy Urquhart Barbara Floyd
Pratico not in park
Int. by Macintyre & t
Mullowney
Ratchford - Donna Ebsary
(father had
admitted to her)

Notes made Mon Apr 19/82
beginning at 9:00 a.m.

Fri. Apr 16/82 Called 6. Gale in the a.m. to ask him about Chief
MacIntyre's visit. (I had been advised day before by
Wheaton that Maclntyre had been to Dept.) Gale advised
Chief had been there with Marshall file. Two points
struck Gale:

1. Mitchell Sarson: when Marshall had gone AWOL in
1979 he had stayed with Sarson's sister. Told him
that 1 believed the R.C.M.P. report made clear that
Sarson wasn't most relfable witness.

2. That Chief had produced statements from Ebsary's
wife, son and daughter which were opposed to what
they were saying now. I said that {f such was the
case the probable explanation was that they were
1iving in fear of Ebsary at the time.

Told him I was concerned about fact that Chief was
-/\J producing statements now which neither I nor the R.C.M.P.
had known about before - told him ] would confirm this
with R.C.M.P. and get back to him.

Gale also under impression that someone had recently
been charged with threatening witness - I replied that
if so it was not to my knowledge. He also believed Chief
had said that Ebsary had been charged on night in question
with carrying a 12" butcher knife - told him I believed
that related to April, 1970 incident.” (R.C.M.P. later—
confirmed this was so.)

- Significant that Chief left nothing with Gale -
collected all papers before leaving.

Gale and I also spoke about Aronson and letter
dated April 77, 1982 - can't recall contents.



Fri Apr 16/82
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After call with Gale, phoned Wheaton who confirmed
that they had known nothing about earlier statements
by Ebsary's wife and family. Said that on the two
occasions :uhen they had briefed MacIntyre they had
asked him whether he had anything further which might
help the investigation - he had said no. (It fs now
clear that MacIntyre has been less than forthright
throughout and 1 belfeve 'that from the beginning he
has set out to have the fnvestigation reach a
predetermined goal; at best he has been manfpulative.) ¢

Chief MacIntyre: - now seems clear that he used
the Feb 3/82 meeting to "set up" both Scott and myself,
f.e. he produced only those parts of the file for which
he had an explanation e.g. both statements from each of
Chant and Pratico - results of November 1971 R.C.M.P.
fnvestigation, his theory re Mitchell Sarson. He
probably felt the R.C.M.P. would merely go and check
Sarson - that would lead them back to Ebsary who had
already passed the polygraph. Doubtful that he figured
on the detailed investigation which ensued. (Feelings
shared by Scott at our April 16th p.m. meeting described
below.)

- Significant that Chief has always retained full file
in his possession and only turned over what was specifically
asked for. e.g. did mot volunteer fact of previous
statements by Ebsary's wife mor the statement of Patricfa
Harris wherein she describes a person 1{ke Ebsary.

- At time of first briefing by R.C.N.P. he pointed to
Harris testimony as being proof that Marshall story was
not true - then R.C.M.P. interviewed Harris who gave her
story which damaged Chief's theory. He then related to
6. Gale why Harris was unrelfable witness who couldn't
be believed.

In call with Wheaton, he suggested that he, Scott and
I meet. I agreed - he phoned back to say meeting was
on for 2:00 p.m. - had meeting 1 suggested that they
should demand file and all information from Chief and
threaten use of search r_rrllgg, j_@gry. They wanted-
a direction to Chief from A.G. to turm over informatiom.
- Also discussed having a meeting fa Halifax with Brass
1 agreed and they were going to try it on Chrismﬂ”'
- they, as stated, denfed knowing of previously existing
Ebsary statements.

- 1 phoned Gale again and told him of above meeting -
safd he would wait until Monday to hear from Christen.



Sat Apr 17/82

2

1:45 p.m. - Wheaton called me at home to say they

had almost completed taking statement from Donna Ebsary
and we agreed to meet at my office at 2:30 p.m. Also
briefed me on what she was saying.

While o;l phone told me that he and Herd Davies had
gone down to see Chief MacIntyre late Friday p.m. and
had spent a couple of hours with hia. After being
pressed Chief turned over previous written statement
by Patricia Harris fa which she described someone
matching Ebsary. (Wheaton safid Chief went scarlet !
when pressed about this statement) - also turned over
November 1971 statements of Mary & Greg Ebsary (probable
that R.C.M.P. had seen these during 1971 {nvestigation
which 1s an out for MacIntyre).

Also told me that Herb Davies had noticed Chief slipped
some of the information on floor behind desk - belfeves
it was some informatfon with transcript attached relating
to threat by Xmas against Pratico - believes there was a
charge against Xmas at time.

- Said he also saw Prosecutor MacNeil's notes on
Chief's file.

- Left with only statecent and a few other papers -
sti11 did not demand full file and all information from
Chief.

Meeting with Donna Ebsary - my office 2:30 p.m. Saturday,
April 17, 1982 - met with above noted and S/Sgt. Wheaton -
24 years old - working in Boston - no work visa -
extremely anxious that publicity will alert American
authorities to her situation - working in some sort of
furniture factory - didn't volunteer particulars and I
didn't press.

- she has some unfversity training (2 yrs) and has
completed N.S. Grade XII - is embittered because of
youth spent under father's roof - says she has trouble
mixing with people to this day - was not allowed to
have friends or bring anyone home. WMas not allowed out
of own yard except to attend school. Is obviously a
bright individual-whoarticulates very well - says she.
has vivid recollection of night of Seale murder.

- Gave written statement to Wheaton which I read as
1 interviewed her. Describes MacNeil and Father coming
home on night of murder and father washing brown handled
knife. (Not consfstent with Exhibit #8 - probably murder
weapon) - says he took it upstairs and she looked for it
on several occasfons afterwards but could never find {t.



Sat Apr 17/82

Mon Apr 19/82
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Also described re-enactment of murder by her father for
her uncle Bob Ebsary from Newfoundland. Her description
of that event matches perfectly with Marshall's most recent
statement gnd also that of MacNefl particularly the

words: “you want what I've got...etc."

She safd that in 1971 - she was not questioned by
the City Police - she wafted outside police station
in car with dog for hours while her father, mother and
brother were questioned. (Though she couldn't remember,
this was undoubtedly during the Nov '71 {nvestigation.)

Told me about her home 11fe and fact that her father
could be very violent - always had knives. Would break
up furniture or sell 1t for booze. Was always "bringing
stray males home."

- She left after assuring me she would cooperate.

Told Wheaton that I thought he should get entire file
from City Police. Safd he would go down Monday and get fit.

This a.m. - phoned by Herschorn on unrelated matter -
told him there were new developments in Marshall - he
phoned me back with him and Gale on conference phone.
Briefed thea thoroughly on above. Suggested that
fnvestigation should mow focus on city police - Gale
was going to speak with Attorney General re direction
to City Police under Police Act to turn everything over
to R.C.N.P.

Phoned Wheaton - told him I wanted copies of newly
acquired statements - he also advised that Scott told his
they now had enough to favestigate and mot to go to
MacIntyre for rest of file. Would bring statements dowm
this p.m.

1:30 p.m. Wheaton arrived with statements of Ray,
Greg & Mary Ebsary dated Nov. 15/71; Donna Ebsary
17 April 82; Patricfan Harris 17 June '71 - also s
going to provide me with Chant and Pratico 2nd statements.

= note Patricia Harris not complete - {.¢. may have
mn . ’. 2. -

- also showed me statements of D'hille,y girls at Teast
one of whom safd she had told Harris to say she saw old
man with white hair and long coat. Note this statement
was taken before Harris’ 2nd statement, though police
could have previously been aware of what 0'Reilley was
going to say thus affording them an excuse for not
belfeving Harris' first statement.




Mon Apr 19/82

April 20/82

Fri March 5/82

W 1'1 n

Insp Scott called just as Wheaton was leaving. Safd
he was concerned about Marris statement and fact that
Macintyre had been holding back. Said that they had
briefed Christen, were preparing a presentation, and
expected that there would be a meeting.

Told him that I was disappointed that they still didn't
take all of file from Chief. He said they coulan't be
sure of getting 1t all that way.

Safd they would keep me informed. Told him Gale 3
expected to hear from Christen and that there would
1kely be further developments fa the week.

In meeting with Wheaton also discussed advisability
of questioning Rosenblum. Told him 1t would be extremely
materfal to the admissibility of the present testimony of
Chant and Harris to show that Defence did not know of this
evidence at the time. - f.e. must be able to show that
this evidence was left out by defence for tactical reasons.

Had visit from Allan Story, writing for Globe and Mail.
Knew Donna Ebsary's name and fact she was fn Boston.
(Apparently got 1t from Ratchford) said Wheaton down 1n
Boston last weekend - I told him this was not so. Said he
had been told by City Policeman that I was wondering who
next Chief was going to be. I denfed making such a
statement.

Called H. Wheaton and told him of Story's visit.

10:15 a.m. lan MacNefl visited - discouraged him from
contacting witnesses - told him case would be ruined 1f
they took off.

a.m. - Jim Carroll at office re Allen case - says he's
going to see Ebsary when he leaves.

3:30 p.n. approximately - Harry Wheaton comes to office.
says he's had another meeting with Ebsary's wife and
son. Says that after polygraph Ebsary stays in Ms
room for 7 years. - confirms that he has fetish about
knives and Wheaton takes—them and sends to lab.

Is going to Dorchester to take statement from Marshall
on Monday. Wants to know 1f I can suggest any questions.
Tell him I'11 think about 1t and call him at home on

weekend.



Fri Mar 5/82

Ned July 12/82

i

After Wheaton leaves, return call to Insp. Urquhart
re Patterson. When we finish, Chief comes on line. Asks
me for news on Marshall case - says they're not going to
put me in Jail are they. Have 1 been talking with them?
Yes, I've been talking but I's not at 1iberty to say what
about. Says OK 1 won't ask any more questions about it.

1. Chant

2. Pratico

3. Harris

My office - present John MacIntyre, Mike Whalley, H. Wheaton
Began with summary of Chambers appr. [

Chant - 2 st'd May 30 and June 4
" . also read Feb 16/82 statement
- summarized

1. May 30, 1971 statement - meeting with Mike MacDonald
before this statement - can't recall whether this
statement was specifically read over by Don MacNeil
- doesn't remember whether Lew was in on conversations.

- p. 116, 117 - of transcript - Chant says he told
untruth when questioned by the City Police.

May 30th - MacIntyre only witness - Mike MacDonald
says he didn't.

2. June 4, 1971 - admits his handwriting on last page
of original - knew nothing about Chant's probation
- says all persons named were there - Burke definitely
there the whole time - mother there the whole time -
MacGee there whole time - something about
*ailk money” - doesn't know who brought ft.

Re: Chant

- says he did not discuss Chant's criminal record with
MacGee prior to meeting

- no threats or questions by anyone to Chant during
meeting.

- warrant 1ssued when {probably same day)

- says he discussed with Donnfe - and Donnfe ordered charge

- says he didn't mention Pratico’s earlier statement ow
June 4th

- Between May 30 and June & - absolutely no conversation
between Chief and Chant

- When did he take Chant down to tracks? - Can't recall
exactly when that was.

- Between June A and July § dida’t have any conversations
with Chant

- Can't recall any meetings between July S and Nov. 2.

- Chant says during adjournment at trial when he was declared
hostile witness, he was pressured by police and prosecutor
tn ofve evidence - Macintyre says he can't recall



Wed July 12/82

Urquhart - says Burke there whole time
= Chant's mother there whole time
1 3- came right back to Crown's office and spoke to
Don MacNefl - Sgt. MacIntyre authorized to
lay the charge.

Patricfa Harriss
June 17 8:15 p.m. -
June 18 1:20 a.m. -
March 1/82

J.F. Maclntyre

= doesn't recall who was with her, but there was someone.
- doesn't recall other person being kept out of office.
- doesn't recall 8:15 p.m. statement

- can't recall how long he was present during questioning.
- may have thought she was over 16.

- can't recall whether he spoke to 0'Reflly previously.

Urquhart

- Doesn't recall interview with Harriss

- doesn't recall 0'Reflly

- doesn't recall mother being there at the time
- no banging desk and hollering

Refer to Gushue statement

John Pratico
- did he know him before? had known him to see him before.
May 30 - figures he was lying when he gave 1st statement

June 4 - just 3 preseat
- didn't believe 1st statement
- told him he wanted truth

- wouldn't say he was totally relfable but placed
credence where his story was corroborated by other
witnesses (Chant and Harriss)

- wasn't aware that he was in N.S. Hosp. between July §
and Nov. never

MacIntyre believes prosecution was aware of all statements

Urquhart - no pressure tactics June 4
- has no independent recollection of interview
- was witness oaly

Ebsary - doesn't think he had any knowledge of Ebsary prior
to Seale murder - (Urquhart concurs)
= 1st knowledge was in November when MacNeil came
forvard. ' )
- didn't know of previous conviction for carrying
concealed weapon - April '70

"UBN - don't recall any lineuwp.

Search for knife - creek drained
- 0o results



Wed, July 21/82

Thurs, July 22/82

v 14 as

Recefved call from 6. Coles. - advised that he was
getting feedback from source he wouldn't fdentify
regarding lack of impartfality by the Crown - said
he wouldn't want us to prejudge the situation.

Became evident in our conversation that complaint
had come from Mike Whalley. Told him that when [ met
with Whalley,MacIntyre and Urquhart (Wheaton present)
on Monday, July 12, that I told them that I didn't
believe Marshall had done murder, that there was
sufficient evidence to charge Ebsary. (

6. Coles said they were concerned that I wasn't calling
enough witnesses. Magee was one of the names mentfoned -
told him I had prepared affidavits for Urquhart,
MacIntyre and Magee. That all affidavits would be
reviewed by Mike Whalley,that I would make any changes
they wished.

- that I was interested in getting fully story out.

- 10:30 a.m. to 12:15 p.m.

- Whally, MacIntyre. and Urquhart come to office with
affidavits 1 had pre'viouﬂy drafted.

- Urquhart and MacIntyre want to delete paragraph
regarding their lack of knowledge of John Pratico in
1971. Chief says it's possible that Pratico's mother
would have told him her son was on pills at the time.

- MacIntyre wants paragraph added relating to statements
he took from the Ebsary's on Mov. 15, 1971 after he had
learned about Ebsary's possible involvement fn stabbing
from MacNeil.

- Told them I would make requested changes and have
them sign revised affidavits.

- Left them alone in my office to read Aronson's
affidavits while I talked in other office with V. King
R.C.M.P. commercial crime about another matter. Whea
1 returned the Chief was reading the R.C.M.P. report -
and did not leave until he completed same.

Assured them that I would do everything possible to
have their side of story presented.

John's Affidavit

Para. 15 - delete,

25 & 27 Insert Para between 27 and 28 relating to
statements taken from Roy, Greg and Mary.




Nov. 6/82
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Re: Oscar Seale 562-1792

- Gordon Gale called this a.m. to advise that he had just
spoken by phon2 with Mr. Seale. Latter concerned that | was
not being straight with him and wondered what I was going to
do to protect his son's reputation.

- Told Gordon ! would call Seale.

4:25 p.m. - (Brian present) phoned Seale - asked him 1f he
wished to speak. Said yes he was waiting for my call., Said
he was concerned that I did not know about his son.

- suggested that he was concerned about his son's
reputation. He agreed. Told him that he should seek
independent legal advice - wanted me to recommend - told
him no but referred him to Barristers' Society referral
service.

- Started to ask me about case - replied that because he
felt that 1 had efther misled him or deliberately 1ied in
the past that future communication=should be through his
solicitor.

- Pressed me about 1{e: “Well, didn't you? Didn't you
tell me that Marshall had taken the polygraph. Told him I
definitely had not; I had never 1ied to him. "Well am ]
dreaming 1t up®. Told him I did not know where he was
getting 1t. He said "Don't put me down®.

Told him that all I was interested in was getting at the
truth. You're saying I'm a 1far and I'm saying I'm not - so
we have a stand off.

- Started to ask me another question but I told him | was
stopping here and reiterated that he should retain a lawyer
and comunicate with me through him.

Re: telephone conf. Martia Herschorn re Donald Marshall
conf. 11:00 a.m. Notes 12:15 p.m.

- Phoned Martin Herschorn re unrelated matter - said he
was just going to phone me. Inquired as to reasons why I had
decided not to call police officers. Told him that Court had
signalled that they did not want to get into that. When I was
asking for Teave to cross on 0'Reflly statement, C.J. had made
the point that witnesses now admit they had 1ed, no point in,
getting into why they had 11ed. (Recalled that he had made at
Teast three references in that vein,

Also told him that I had conferred with Mike Whally during
the noon adjournment on Dec. 2/82. At that time Whally agreed
that there was not much point calling police because he felt
it was obvious that all the witnesses were 1ying anyway.




)

e 16

Dec 6/82 = Also told Martin Herschorn that the City Police
had fared far worse in the press than they had in court.
Told him that cross-examination had lessened the impact
of the evidence of Harriss and Chant. - Chant agreed that
he had believéd Marshall guilty anyway - that his mother
and probation officer present when 2nd statement taken, and
that the police had kept pressing him for the truth.

- told him that Eddie MacNefl of Police Commission
had commended me on the job and said he would phone
MacIntyre to tell him about it. Also Oscar Seale had t
phoned office on December 3rd and left work that he thought
I had done a good job.

Bottom 1ine was that police had come through 1n best
possible 11ght and calling them would not have improved
their position.

{ Martin Herschorn asked whether I had been pressed to
give any theory, and I reminded him of our talk on Dec 2/82
wherein I had told him and Bob Lutes that when pressed 1
told the Court that the Crown's position was {nquisitorial
rather than adversarial. Also reminded him of earlier
conversations wherein I told him that the day would probably
come where we would have to take a position and that in my
professional opinion, we should at that time advocate
Marshall's acquittal. M. Herschorn said I should hold off
giving such an opinfon as long as possible because the
Deputy Attorney General was concerned that we should mot
appear to be espousing any particular theory. [ replied
that I would do my best but that sooner or later a
position would have to be takea.

Mon Jan 17/83 NKotes re Marshall

Received unannounced visit at office by Chief John
MacIntyre ostensibly to discuss necessity of having wiretap
done in arson case being investigated by police.

Told him 1 had made copy of Dec 1 & 2/82 proceedings
re Marshall - as I told him I would do during discussion
at police station in August.

= Chief then began to rehash facts of case and try to
ascertain what my views now were at this stage of the
proceeding. Told me he would go to his grave belfeving that
Marshall had inflicted the wound to his left arm himself,
(Ref'd to fact that expert had said Jacket was cut as well
( as torn)




Mon Jan 17/83

Jan 24/83

Jan 25/83

Also said that reason Marshall had removed stitches fa
arm was $0 that no blood sample could be taken from him when
he returned to hospital to have stitches removed. I querfed
whether Marshall knew that MacIntyre had arranged with
Or. to have'blood sample taken and he said that he had not.

- Ref'd to Marshall going back to scene and staying out
of Seale's 1ine of vision so that Seale could not fdentify
him as the assailant (Begs question of why Marshall would
have gone back 1n the first place)

- Was noncommittal on my position. (Mentfoned during
conversation that he would 11ke to see my factum, I didn't
acknowledge that I had heard the request.

Toward end of conversation, Chief told me that he had
had a meeting with the Deputy Attorney General and that at
end of that meeting, Deputy had walked around table, placed
his hand on Chief's shoulder and said "As far as I'm
concerned, that fellow was the author of his own misfortune.”

Telephone Conference with Gordon Gale

If Court accepts evidence given, then they have no
option but to acquit.

6. Gale said 1t was not the sort of thing to be talked
about over the phone, that I should come to Halifax so the
four of us could talk about {t.

(Had inftially told me that he, Martin and Coles had
discussed my letter - not sure that he and Martin agree
with me - feels that a reasonable compromise position could
be taken.

Told him I would fly up in the a.m., 1.e. Jan 25/83.

7:15 leave
7:58 arrive Halifax

Preparation for Jan 25/83
= Refer to original appeal factum - how strong was Crown's
position?

- Refer to early memo's to Dept. - did I make 1t clear that
eventually we'd have to support acquitul? -

= Is suggested "compromise®, a ccmpro-ise of my professioml
integrity?

- Is there risk that a new trial would be ordered if we
waffle. Best scenarfo: acquittal, then lay charge against
Ebsary the same day Supreme Court acquits.



Jan 25/83

Notes of Jan 25/83
Meeting In Hfx

PRI 1 8 i
Fact that Ebsary to be released and constitutes danger

Do they want me to say that | have been instructed by
the Deputy Attorney General not to take a position in
this matter?

Trying to shift onus of decision onto Court and escape
complicity in or responsibility for that decision.

Whole problem would not have arisen save for Whalley's visit.

Attended at the office of the Deputy Attorney General (

(Made Jan 26/83) co1es. Present were Coles, Gale and Herschorn.

. = Meeting lasted approximately 2% hours and began with
Mr. Coles explaining his perception of the role the Crown
ought to play in this case. Basjcally, he said that the
Crown should outline the strengths and weaknesses of the
evidence of the varfous {tems of evidence and then say to
the Court, "if you believe this, you can rule one way, but
if you don't, you can rule another way. Although he
maintained that such a posture would be 2 Crown position,
1 disagreed.

- It was my view that the Crown should take a definite
position on ultimate disposition of the case and that
should be that Donald Marshall be acquittted.

- Same points canvassed 3 number of times and at one poiat
Coles threatened to take me off the case - told him I would
prefer that he take me off the case than order me to adopt
Ms "position® in court - in which case I advised that I
would tell the court that I had been directed by the Deputy
not to take a posfition on the case.

- Coles said that there was not time for him to take me off
the case but if there were he would do so because he was not
comfortable with my position.

. Stated that 1t was mot role of Crown to take position that
1t was the responsibility of the Court to make the decisiom
- agreed with him on latter point but not on former - reminded
him that Crown in its factum in 1972 had taken position that
the appeal should be disaissed.

- Coles said this was a different type of case-sndCrown WS
not cast in its usual role - that furthermore we were now
dealing with questions of fact not of law - that there was
no theory of the Crown.

- Told Coles there was a Crown theory and that even if it
were strafght question of fact, Crown should still take a
position.

- In the end Coles said - *Ne're in your hands, try not to
create more problems for me than I already have.*®



Feb 8/83

Feb 9/83

Feb 15/83

19

Brooks McGuire, Campbell St., age 28 - 17 yrs old a 1971

was at dance (St. Joes)

common knowledge that M & S were fighting that night -
though he didn't see it

common knowledge the two of them hated each other. (not

best of friends)

named other people - Mike Jamael (Tom Jamael's son) - Florida
another fellow attending university in Ontario

N.B. McGuire satd he had not seen incident himself
Information provided by Cpl. Woodburn ¢
relayed to Cpl. Carroll

told him I didn't think there was anything worth following
up at this point.

spoke with Insp. Scott and Cpl. Carroll

re Brooks McGuire and Irving Cameron

Scott couldn't recall latter party only fact that he had been
told of someone by Chief MacIntyre. I told Scott that Carroll
had appraised me of converation he had had at Correction Centre
with Cameron - Scott said he thought statement should be taken
from McGuire just to confimm that he had not actually seen
anything - told him 1t would do no harm but I left it up to him.
Told him Woodburn had not gotten back to me with more names

fﬁ:_l McGuire



Feb 23/82 1. not complete until Chief MacIntyre questioned

2. should not be privy to conduct of fnvestigation

Feb 26/82 Scott briefs MacIntyre

April 16/82

MacIntyre meets with Gale

Scott and I and Wheaton meet - I told them they should
demand file

they want directions from Attorney General q
Wheaton and Davies go to Chief - but leave without demanding
file.

Sat Apr 17/82 - telephone call with Wheaton - again tell him to demand file -
said he would go Monday and get 1t,

Mon Apr 19/82 - phone conference with Gale and Martin Hershcorn - told thes
I thought investigation should now focus on City Police -
Gordon Gale said he would get direction under Police Act from
Attorney General to turn everything over.
- phoned Wheaton - Scott had told him they now had enough and
not to go get file - Scott phones later and I told him 1 was
disappointed they hadn't demanded file.

April 20/82 - Attorney General's letter to MacIntyre
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CROWN PROSECUTOR'S OFFICE
CAPE BRETON COUNTY
SYDNEY, N. §.

[k}

F

"

77 Kings Road
Sydney, Nova Scotia

B1S 1A2
May 4, 1982
MEMORANDUM
TO: Frank C. Edwards, Crown Prosecutor
FROM: Brian D. Williston, Asst. Crown Prosecutor

RE: Donald Marshall Case

My only involvement re the above was a telephone call
I received late on the afternoon of August 26, 1981, from William
Urquhart of the City Police who stated that one Dan Paul of
Membertou had come into his office that day. Mr. Paul was a
Native Court worker at that time and stated that he had a message
from Donald Marshall that Roy Ebsary of Falmouth St., was the one
who murdered Sandy Seale.

Inspector Urquhart indicated that it was his intention
to re-interview Dan Paul to gather information regarding
witnesses who could support this allegation. At the same time,
he indicated that the name of Roy Ebsary had surfaced in 1971 but
he was cleared at that time as the investigation proved negative.
He indicated that he was not looking for advice on the case but
only wanted to say that Dan Paul had come in with this information
and he would check it out. He further indicated that he would
apprise you of the situation if their investigation turned up any
facts in support of this allegation.

On that note, I made a brief memo to file in the
event that further information was uncovered. Some time later, I
was informed by Inspector Urquhart that Dan Paul did not return as

L R T

2



56

-2 -
Fe T

requested to supply the police with background ‘information
regarding the allegation. As far as I knew, the Sydney Police
would keep the matter open pending further particulars and
information from Dan Paul. At no time was I informed that the
Sydney Police had received any other information on the Donald
Marshall case nor was I shown any information in their files

concerning the case.

Brian D. Williston
ASST. CROWN PROSECUTOR

BDW:ami
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BY POLICE,- JUDGES ©

5K5

Prosecutor CaIIs
For Stern Actlon

The Iurge humber of serious crimes whzch
have been committed in the Eskasoni area.in
the last several months has .prompted Crown
Prosecutor. Donald MacNeil, to ‘call for stern
action by police and the courts of Iaw.‘ |

- tSomething has to be done. [

' Thoss who commit erimes
have to be tlu’,ht the laws of
._t.hll provlnee. Hr. MacNell

sald.

He made the remuh yes.
terday prior to the passing of
sentence by Provincial Judge
MacDonald on two ‘Eskasonl
brothers, John Jermm Paul
.and Peter Richard -

: Hr meNeﬂ suuuted
Judge MacDonald that he.
-eheck the dockets to “see the
frequency of visitors from XEs-
kasonl
mon

= Cut!c

X uring the past six |

" Mr. ltheH also mmud
that the two Paul brothers

-and ansone else who commits

a crime should not ¢‘recelve
_pralse or medal but uum
‘respect for the law.” .'. -
+ Judge Hacbom.ldun tenced
the two youths to two months
each in the county
uullln( Kenneth vens of
at Eskagoni cn l.hl
o | BT
unul received .6ye’~

‘h. ‘ul bl'ﬂthel'l. oty

. John Paul recelved an .ddi
‘tional two months for creating
on Oct. 10 at-

a disturbance

Eskasonl, -m unlu:col will

"run concurrently.

: u#o MaeDonald adviud
0 youuu to keep anr

I 1 est that the
three ;m'vl‘:acgaﬂud es take a'| l“# O:éﬂl%““
e i e, -“m{‘“‘ 2 eaieatary. 1t

m it
I“ .mlllv 55 élolltIonl of tlu .m' *':ﬂlt”? ‘m “.:h:"kzg
i 'ﬁu Crown Prosecutor weat | 'on golo 1'1'4'

on ' say thatthen urc ‘ Judge chon

oeent and "’? ble.peop bm )

{ving in the Eskasonl area: ru mr unr
I.I:d::;:ni.lln T m:-::‘teﬂ 2 | to"ygg'.!udn illanebonh
from the courts. ’ ‘p d :34 ed, - - S

. “-‘C 8 Post

Fock 34T

0 for as-.

‘ lu bruises when utrucl

I
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OV’ 26, 1969 24 PAGES 10¢

VOL. 8 NO. 48, SYDNEY. CAPE BRETON, &/

Indians seek p-osecution
of local Crown Prosec

Albert Julian, Band Manager of the big :skasoni
Macmac reservation, has asked the Nova Sco!:a Human
Rights Commission to Investigate a recent statement by
Crown Prosecutor Donald MacNeil.

MacNeil, who Is also the Tory MLA for C:, « Breton
Bouth (Bydney), recently called for a crackdorm by the
courts on an alleged crimewave among reside ts of the
reservation. He Implied that the courts shoul? be more
severe, in order to teach respect for the = w~. Band
Manager Jullan retorted angrily that MacNe! wunded
““more like a persecutor than a Prosecutor - He de-
scribed MacNell's statement as a ‘‘decles:tion of
discrimination against a minority.”

‘“What bope does anyone from Eskasoni have of get-
ting justice when Dr;l'ﬁ?ill ngi:dlce is openly snnounc- : R
ed in the news media? Is Eskasoni this me ‘s magic .
word for a guilty verdict?" ALBERT JULIAN
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Proseeutor S riew eri
by human;-rlg 1tsromrms’si‘o_

Scolla Human
_"Rights Commission’ ssys Ahat’
menl statements |n court by
Cape Breton Crown Prosecul-
or Donald C. MacNell, of
were * hlppmprhh

Tthwa

_ Sydney,_
“and lended to be prefudicial.

~In suggesting discrimingtory

treatment of Eskasoni res-
dents before the courts and
su such treatment In
the general community.”

Ten of the stalement:
The Nova . Scotla Human

"Rights Commission has coo-
“cluded -dn Inquiry inlo 8

cgmplaint lodged by represen-
tatives of the community
Eskasonl concerning remarks

‘msde by Donald Macheil,

Crown prosecutor for (he
County of Cape Brelon.

The complaint arose out. of

commenls reporied by lhe
preu to have been made

the course of 8 trial
hst October. The newspaper

has ackndwledged ‘were sub-
stantially correct, quoted him

who
the

4

lur."-ur MacNeil also stated
that there were many decent
and respectable people in the
Eskasoni area and they were
entitied Lo protection from the
courls. ’

Accwdlng
ants, Mr. MacNeil's
promoted “pre - trial preju-
dice” In criminal cases in-
volving Eskasonl _ residents.
They felt that an accused
person from their- comrnunlly
would enter the courls at 2
-disadvantage ~ lhat there
would be an element of pre-
- Judging by both the courts
and general public as a result
of Mr. MacNeil's :utemcm.s

They also expressed the
concern that, if Mr. MacNeil's
approach to Eskasoni offerx
ers were adopled by th:
courts, residents of the com-
munily would nol be sen-
tenced solely on the merits of
their own case, but would be
forced in some measure

{o the complain-

o!heu
Moreover, L was felt that

_ Mr._MacNell had identified 2
community that was known to “ce
be Inhabited exclusively . by

Indlans and his stalements
could helghten existing anti-
Indian discrimination.

Immediately upon recelving
- the complaint, the director of
human rights began an Inves-
ligation, making it clear from
the outsel (o all partles
concerned that ‘Mr, ‘MacNell's

remarks did not constitute a
violation of any particular
section of the Human Rights

-Act.

" Mr. MacNell was frank and
__cooperative In the ‘Investiga-
““tlon, but he contended Lhal he

reimarks - had acled properly and, to
support his argument, - dted .

legal precedent which
stressed the Imporiance of
seniences In criminal cases
having a deterrent effect on
polential offenders.

The Human Rights Com-
mission has “toncluded that,
although the actions of Mr.
MacNell did not constitute a
contravention of a lar
section of the Human Rights
Act, his remarks ran contrary
lo the spirit of the Act and
the Canadian Bill of Rights.

Moreover, the matler clear-
ly came within the commis-
sion's jurisdiction to carry on
programs of public education
and information, and to co-
operale with other govern-
menl departments and com-
munity groups where human
_rights problems are con-

med, ’ A

The commlssioners did not
presume 1o’ judge Mr. Mac-
Neil's own attitudes, but lim-
ited their considerations to the
conlént "of his remarks and
the effect_that such remarks
could have on the rights of
individuals from Eskasoni.
They agreed that, in the
context of buman rights’ con-
cerns In Nova Scotla, Mr,
MacNell's statemenis  were .
inappropriale and tlended W

be prejudicial in suggesting
oy Meanwhile, in addition
o-

pporung dis of its findings;

discriminatory treatment
Eskason! residents before
courts and”
treatmen( in the general com-
munity.

‘l'he comml.ssionen consider

tlclzéH

‘the courls _ 2

Jmuarnustndmlrbam

Bt must be seen to be done.

Influenced by Mr. MacNeil's

proposed approach to Esks-
sonl offenders, they felt his
remarks could create that
_susplclons, thereby undermin-_-

Ing the courts In terms of

their essential social function.

groups
of ant-soclal pehlvlnr.

Having reached ils decision :.'.'
on_the validity of the com- '..

plaint, the commission felt
that, in view of the limitations °
Iimposed tﬁn it by virtue of
the fact t this was not a
formal enmpl.l.hﬂ under the
Act, It had mn e public Its
findings In the let This
was especially so because Mr,
MacNeil's original remarks, .
made In court, had become

carry on § program of
education in humap
matlers,

pute
commission has brought
_matter-
allorney- ;encnl‘ office, -
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