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Nov. 15th, %971 - 7:25 P.M. 

Statement of James William McNeil, age 25 yrs.,residing at 1007 
Rear George St.,Sydnev: 

Myself and Rev asary were at the State Tavern, George St.,S,rdnev, 
late in the evening in Mar of this l'ear. We were there about an 
hr. or so. We left. We walked down George St. and took the short 
cut through the Park (Wentworth). We came up to Crescent St. and 
while walking along Crescent St. we were approached by an Indian & 

a colored fellow from behind. The Indian put my right hand up behind 
my back. The colored fellow said dig man dig. Then Roy Ebsary said 
1 got mmething ior you. He put his hand in his right pocket and took 

out a knife and drove it into the colored fellow's side 

What side 
A. The left hand side of the colored fellow. I seen Rev's hand & 

knife full ob blood 
Lid you see the Indian being stubbed 

A. No. I did not 

(4. what happmed then 
A. Roy went home and 1 was with him. H1 washed the knife under the 

tap and washed his hands off. Then he told me not to say anything 
about it. 

Q. Did You ask him why he dohe it 
A. Yes, he said it was self defence 

What time did you gat home that night 
A. Abut lc r.m. 

How long were teou at hoos house that night 
A. Atout 1 hr. after that 

4. When dio you see Roy again 
A. The next day I went to his house. He was laying in bed. I told 

him that fellow oied 

q. What did ne say 
A. He said it was self-defence. I told him he did not have to kill him. 

Be told me he had 2 children - a girl and boy and not to say anything 
to the police. I left then. 

Q. Who seen you at the house besides hov 
A. His wife, daughter & son. 

Liu they say anything to ylu then continueu - page 2-- 
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A. No. Not that day. About 2 days after than his son, about 18 or 
19 yrs old came to my house with his car. He drove ma out to tte 
Wandlyn Motel - He went in the motel and his mother came out to the 
car, She got in the back seat. He got in and she said don't go to 
their house any more because of what Roy done. The young fellow told 
we if I mentioned what havoned to the police all your family will 
be in trouble. They will have to go to Court 

Q. Wa8 his mother present when he said that 
A. No 

(4. What were you wearing that night 
A. I was wearing a college coat - blue with 2 white marks on the sleeve 

Q. What was Po y wearing 
A. A black shawl over his shoulders - something like a priest wears over 

his shoulders 

Q. When did rOU tell somebody about this 
A. The first one I told was my mother. She noticed I was not sleeping; 

and walking around since the trial. She asked me and I told her 
about the stabbing and Indian man was in jail for something he did 
not do. It isn't fair. Then I told my brother Johnnie last night. 
He told me to go to the police 

q. Did you know Marshall or Seale that night 
A. No. 

Signed: James MacNeil 
Witness: Cpl.G.A.Tavlor 

Nov. 14th - 8 P.M. 

By: Sergt. Det. J.F.Maclntvre 
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Statement ofs  M4DILLU 
222 Mt. Pleasant St., Sydney 
Bs 25 Jun. 46 

Taken: 82-02-OR 

/ CONTINUATION - SUITE 
PAC,( 1  

geoloo..1 So 
"ATTACHMENT 0 14c" 

I remember the STALE murder. That night Roy EBSARY and I 

were at the State Tavern on George St., Sydney. We left and cut 

through the Park to go to Argyle St., to Roy's house. 

On Crescent St., two fellows came up on us from behind. 

They asked us for money. I heard one fellow the colored fellow 

or the Indian guy say dig man dig. 

All I remember is that the colored fellow sort of ran and 

then flopped on the road. I think the colored fellow was in front 

of Roy. We walked kind of fast away to Roy's. We went in the house. 

I'm pretty sure I saw him wash the knife off in the sink. / can't 

remember if he had any blood. / told this to the Sydney City Police 

and R.C.M.P. I was nervous and shook up about this. Roy stabbed 

the negro and sort of come at the Indian. 

(Signed by:) 
James MacNEIL 

Witness: 
R.D. MacQUEEN, Cot. 

H.F. WHEATON, S/Sgt. 

PCMP 'GEC C 231 0/750 MO 21-079 45/11 
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S.C.C. No. 00580 

IN THE SUPREME COURT OF NOVA SCOTIA, 
APPEAL DIVISION 

IN THE MATTER OF A REFERENCE PURSUANT TO SECTION 
617 OF THE CRIMINAL CODE BY THE HONOURABLE JEAN 
CHRETIEN,MINISTER OF JUSTICE, TO THE APPEAL 
DIVISION OF THE SUPREME COURT OF NOVA SCOTIA UPON 
AN APPLICATION FOR THE MERCY OF THE CROWN ON 
BEHALF OF DONALD MARSHALL, JR. 

AFFIDAVIT 

I, James William MacNeil of 222 Mt. Pleasant Street, 

in the City of Sydney, County of Cape Breton and Province of 

Nova Scotia, make oath and say as follows: 

That on Friday night, May 28, 1971, I was in the 
company of Roy Newman Ebsary at the State Tavern on George 
Street, Sydney where we had been drinking beer. 

That we left the said Tavern together and proceeded 
along George Street to Wentworth Park in Sydney, at which time 
we walked through the Park to Crescent Street. 

That at about 11:50 P.M. on May 28, 1971 as the said 
Roy Newman Ebsary and I walked along Crescent Street, we met 
two individuals, one black youth and one Indian youth, who, by 
word and action attempted to rob us. 

That Roy Newman Ebsary was facing the black youth, 
at the time referred to in Paragraph 3 herein, and putting his 
right hand into his right coat pocket removed a knife, which 
without warning, he thrust into the left side of the black 
youth, at which time the black youth attempted to run away, but 
collapsed to the ground. 

That the said Roy Newman Ebsary then attempted to 
stab the Indian youth, but was not able to prevent the said 
youth from leaving which he did immediately. 

That I believe the person, referred to as a black 
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youth herein, to have been Alexander (Sandy) Seale, deceased, 
and I had never known the said person prior to May 28, 1971. 

That I believe the individual, referred to as an 
Indian youth herein, to have been Donald Marshall, Jr., who 
was ultimately convicted of the murder of the said Alexander 
(Sandy) Seale, and I had never known the said person prior to 
May 28, 1971. 

That immediately after the stabbing referred to 
in Paragraphs 4 and 5 herein, the said Roy Newman Ebsary and 
I proceeded to the home of the said Roy Newman Ebsary on Rear 
Argyle Street, Sydney, a short distance from the said Wentworth 
Park. 

That we arrived at the home of Roy Newman Ebsary on 
Rear Argyle Street, at approximately 12:00 midnight, at which 
time I remained in the living room and saw the said Roy Newman 
Ebsary at the kitchen sink, of which I had a view, washing 
blood from a knife and his hands. 

That subsequent to the conviction of Donald Marshall, 
Jr., for the murder of Sandy Seale on November 5, 1971, and more 
particularly on or about November 15, 1971, I went to the Sydney 
City Police Department and was interviewed by then Det. Sgt. 
J.F. MacIntyre and gave to the said MacIntyre a free and 
voluntary written statement, a copy of which is produced here-
with and marked Exhibit 'A' and that to the best of my knowledge 
and belief the facts contained therein are true. 

That on or about November 23, 1971, I freely and 
voluntarily took a polygraph test administered by a member of 
the R.C.M.P., regarding my statement, Exhibit 'A', and it is 
my understanding that the results of the polygraph examination 
were inconclusive. 

That I was interviewed by R.C.M.P. Cst. R.D. MacQueen 
and S/Sgt. B.F. Wheaton on February 8, 1982 and gave to the 
said MacQueen and Wheaton a free and voluntary written state-
ment, a copy of which is produced herewith and marked Exhibit 'B', 
concerning my knowledge of the circumstances relating to the 
murder of the said Sandy Seale, and that to the best of my 
knowledge and belief the facts contained therein are true. 

SWORN TO at ) 
in the County of cape Breton, ) 
Provj.nce of Nova Scotia, this ) 

16." day of July, A.D. 1982, ) 
before me i ) 

)• 
trio-e— ) 

A Barrister of the Supreme ) AMES WILLIAM MacNEIL 
Court of Nova Scotia ) 

(v„e.,6.,,c744,t  9c‘I 
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CARROLL: It is 11:50 AM, the 29th day of October, 1982. and Roy Newman 
EBSARY and I are seated at his kitchen table. • 

EBSARY: Capt. Roy EBSARY - don't forget that. 

CARROLL: At 68 Falmouth Street, Sydney, N.S. 

EBSARY: Right. 

CARROLL: I am here at the request of Capt. EBSARY, who requested that I 
produce a tape recorder and a fresh tape for the purpose of 
discussing an incident that happened in Wentworth Park in 1971, 
which resulted in the death of a 

EBSARY: Sandy SEALE. 

CARROLL: Sandy SEALE. 

EBSARY:' Yeah. 

CARROLL: Now, Capt., before we go any further, I have to give something 
that is called a Policu Warning it is as follows: 

EBSARY: Right. Go ahead". 

CARROLL: You need not say anything. You have nothing to hope from any 
promise or favour and nothing to fear from any threat whether 
or not you say anything. Anything you do say may be used as 
evidence. Do you understand that? 

EBSARY: Yes. 

CARROLL: Now, also, with the new Bill of Rights, you realize that you are 
entitled to counsel and it's, the wording of that is, you have 
the right to retain and instruct counsel without delay, now... 

EBSARY: Right. 

CARROLL: Do you understand that? 

. EBSARY: Yes. 

' CARROLL: Do you wish to have your lawyer... 

EBSARY: I, do you know what I call my lawyer? A dimwit. 

CARROLL: Okay. 

EBSARY: Alright. 
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CARROLL: 

EBSARY: 

CARROLL: 

EBSARY: 

CARROLL: 

I'm not going to ask any questions. I'm just going to make sure 
the machine is working properly. 

Right, okay. 

And the incident... 

Now I've got to go back eleven years. I've got to try to 
remember eleven years back. 

I wonder if perhaps you can close that window, it might keep 
the sound of the traffic out. 

Okay. 

Now, you just say whatever's on your mind and I'm here to 
listen. 

EBSARY: 

CARROLL: 

EBSARY: Okay. I remember the night vividly. Is this going on tape? 

It's all going on tape. 

I remember the night vividly. It was a kind of misty night, a 
fine rain was falling, so I had to take off my glasses, but I 
can't see very well anyway, but With the glasses off, I couldn't 
see at all. So, I went over to visit Mr. O'PEIL. Now, not the 
young O'NEIL, his father, and we sat and we consumed, it was a 
few days before my birthday, so, the wife bought me a couple 
bottles of wine, so naturally, I put the two bottles of wine in ur: 
pocket and I went over to visit Mr. O'NEIL. His son wasn't home, 
so, okay, we consumed one bottle of wine, Mr. O'NEIL and I, then 
his son came home and we consumed the second one. Now then, 
when I was about to leave to go home, the boy said he wants to go 
down to the State Tavern to meet someone, I don't know who, but 
he didn't have any success bacause (talking to his animal), "Now 
darling, now darling", ah, so we decided to go home and we walked, 
let me see, we, we must have came up George and I've gone through 
the park several times with the police, but Went.. .Wentworth Park 
at that time, Cres...Crescent Street at that time was one of the 
darkest areas of the city, it was. There was no lights there, 
right. So, when the police asked me down there who attacked me, 
I wasn't able to, I wasn't able to even tell them the color. I 
said two men attacked me. Okay, he turns around and he says to me, 
give me everything you've got in your pocket, and I gave him every-
thing r had in my pocket, but when I put my hand in my pocket, I 
discovered I had a pen knife. Now it was only a pen knife. It 
was. no knife that you took from my home and it was a pen knife 
and that pen knife was given to me by young Jacques BRITTAN, a 
young Frenchman that the authorities here had placed in my care, 
and I was training him to be a cook, and he wanted, he said he 
wanted to live somewhere where there Was a family, so I took him 
home with me, okay? But he gave me this pen knife. The blade was 
about three inches long, three inches long, so, when this bastard 

CARROLL: 

EBSARY: 
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EBSARY : 
(c-ont'd) 

CARROLL: 

EBSARY: 

CARROLL: 

EBSARY: 

CARROLL: 

EBSARY: 

CARROLL: 

CARROLL: 

EBSARY: 

CARROLL: 

EBSARY: 

said to me give me everything you got in your pocket, I said 
listen, you fucker, you'l..e going to get everything I got in 
my pocket. So I gave him everything I had in my pocket, every-
thing, my watch, my ring, but the fucking knife was in my 
fuckin pocket and I opened it in my pocket and I said brother, 
you asked for everything, you're going to get everything and 
I gave him everything. Now, the blade was that small that that 
boy that night, ran, he ran. In the meantime, MARSHALL was 
strangling the other boy across the road, that young O'NEIL, 
because MARSHALL was a thug and so was SEALE. So thugs become 
heroes and honest men become what? Honest men become what? 
You don't know, I do. Okay. How am I doing? 

Just fine. 

Have I got all my marbles? 

I'm not going to shut the tape off Capt., I'm just going to let 
it roll. Is there anything further you want to add there as to 
what happened from that point 'on? 

Now listen, young SEALE that night ran, he ran. Now listen, I 
was only about fifty feet from South Bentinck to Crescent St. 
Fifty feet, but he ran the whole length of that bloody street, 
so I don't think' the boy was hurt, I didn't think the boy was 
hurt, but the next morning, young O'NEIL came to my house and 
he said EBSARY, do you know a young fellow was killed in the 
park last night? Well, I said he must have had bad luck, he 
must have had bad luck, he took us for all we had, but he must 
have bumped into somebody who gave him the works. Now I didn't 
believe I did it. I couldn't convince myself I did it. Do 
you understand that? 

Yes. 

You do? Honest to God? 

Now there is one thing that you mentioned in your remarks there, 
you say that the yotinc; fellow was SEALE, asked you. Did you 
mention SEALE's name, or did you say the young fellow? 

The young fellow. 

Did you know him as SEALE before or later? 

No, nO, I never knew him before or later, I never knew MARSHALL 
before or later. I wouldn't know MARSHALL if I, if I met him 
today. 

You say he asked you for everything you haa in your pockets... 

Right. 

And you gave it to him. 

Right, right. 
. /4 

EBSARY: 

CARROLL: 

EBSARY: 
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tARROLL: What did you mean by giving it to him? xemiaa 2-s 
EBSARY: 

CARROLL: 

EBSARY: 

CARR:DLL: 

EBSARY: 

CARROLL: 

EBSARY: 

CARROLL: 

EBSARY: 

CARROLL: 

EBSARY: 

CARROLL: 

He said I want everything you got in your pockets, now, I've 
been mugged btfore coming through that park, umpteen times, 
but I never complained to the police, what in the hell was 
the use, but when he said give me everything you got in your 
pocket, when my hand felt the knife and it was only a pen 
knife, it wasn't one of the knives you took from my home. 

What actually happened to the knife, what did you do with the 
knife? 

I know where the knife is. 

No, I mean on that particular night, what did you actually do 
with the knife, when he asked for what you actually had in 
your pockets? You opened the knife blade you say? 

Right. 

What actually,'what motion did you make then? 

I stuck the knife in the ground. 

Not in, not in Mr. SEALE? 

No, I stuck the knife in the ground. Now the people who say 
they saw me wash blood off that knife were telling bloody lies, 
because you stick a knife in the sod and there's no blood on the 
God damned knife is there? Is there? 

It would depend on various circumstances. 

Well, okay, okay, okay, you have it your way, you have it 
your way old man, you have it your way. 

So, you're not saying you defended yourself or stabbed Mr. SEALE. 

Yes, I did defend my.telf, sure I defended myself, what the hell 
else was I supposed to do? 

Well, I'm not here to criticize your right to defend yourself, 
Captain, but in fact when you took the knife out of your pocket, 
what did you do with it before you stuck it in the ground? 

I made a swipe at SEALE. 

What particular part of his anatomy did you swipe at? 

I don't know, I don't know. I told you, I was after cOmsuming 
two bottles of wine. I just made a blind swipe, but he ran. 

Would you say the upper part of his body, from the head down to 
the waist or from the waist down, or... 

EBSARY: 

CARROLL: 

CARROLL: 

EBSARY: 

CARROLL: 

EBSARY: 
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EBSARY: Probably I got him, probably I got him in the guts, probably 
I got him in the guts. 

CARROLL: Was it just one blow? 

EBSARY: One blow. 

CARROLL: And then he left. 

EBSARY: Right. 

CARROLL: And at this time... 

EBSARY: Now I asked you one time before, how many times was SEALES 
stuck. 

CARROLL: What was my answer then? 

EBSARY:. You said once. 

CARROLL: Right, that's what I'm saying today, to the best of my knowledge, 
only one blow. 

EBSARY: Right. 

CARROLL: And at this time, MARSHALL was fighting with McNEIL. 

EBSARY: Yes. 

CARROLL: You say strangling McNEIL? 

EBSARY: Yes, strangling McNEIL. So you know what I did? I had, I 
still had the knife in my hand, so I ran across the road and 
I stuck MARSHALL in the arm. 

CARROLL: Do you know what arm, can you recall? 

EBSARY: No, I don't know, alj I... 

CARROLL: Upper part? 

EBSARY: All I, all I know was he was strangling young McNEIL, and I 
tried to defend young McNEIL so I, I let MARSHALL have it. 

CARROLL: And in the arm you say? 

EBSARY: Right. 

CARROLL: More than one blow or... 

EBSARY: No, one, one. 

CARROLL: And he did what, after that? 

.../6 



EBSARY* He dropped him and ran. 
A 
CARROLL: Left you alone? 

14 

EBSARY: Right. So yoong McNEIL 
ng and I went home, but you 

MeNEIL wa:; that upset, 1 was going to start the Bar-B-Q and I did. 
7 broke out a few steaks. 

I tried to light up the Bar-B-Q, I 
told you it was slightly raining, right? 

CARROLL: 
Capt., were you workin4 then at a local hotel? 

EBSARY: No, I was retired. 

CARROLL: Retired? 

EBSARY: Right. 

CARROLL: All right, now the rest of the facts, you say you heard 
about the death of SEALE the following day? 

• •EBSARY: Yes, because young 
McNEIL, O'NEIL, whatever his narie was... 

.C-A1010LI: 
Ts that Jame3.,1cfL y)u're r(?ferring to? 

EBSARY: Well, I don't kno.., 

CARRCLL: Jimmy? 

EBSARY: Yeah, the young 

CARROLL: Jimmy? 

EBSARY: Right. Tic came dawn to 
me to see me this morning and brouaht his father with him, 

aid his father went down z.nd bought tw...) bottles of wine. 

CARRCLL: This is the day after7 

EBSARY: This is the day after. Okay, now I had a white chi.:ken, thif; may sound comical to yNu, b . Easter time, they :)rought mv daughter, young 
Donrki, a little white chicken and I reared her until she 

became 0 full grown hen and she used •:o lay 
double yolk egg and 2 ised tc call her Mabel, and every I'd go out that duct, ,he kn,:w MQ, boy... 

CARROLL: Where 'were you livin(: at thi:.  time? 

EBSARY: I was ,put at -1C. Mochanc Street. 

CARROLL: Mechanic? 

EBSARY: An, no, no, no, no, ac.„T waf; living at 46 Rear Argyle. 
CARROLL: Rear Argyle. 
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EBSARY: Yea, right, yea, yea. 

CARROLL: Okay, so you heard about it the following day... 

EBSARY: Right. 

CARROLL: And, I suppose you read about it in the papers and .... 

EBSARY: No, I didn't even bother, I don't read the papers. I don't 
listen to the radio. 

CARROLL: At any time later on did you realize that this could have been 
the person that you fought with in the park, I don't mean by 
a lengthy fight, but ah, the robbery or whatever. 

EBSARY: I told you, to me it was only an incident. 

CARRCLI.:: You had been mugged there befOre, you say? 

EBSARY: Yes, you're damned right I've been mugged there before. 

CARROLL: And have you had.  to defend yourself before? 

EBSARY: Right 

CARROLL: Or did you just give in? 

EBSARY: Gave in, I got beat up. 

CARROLL: Okay, so... 

EBSARY: But I swore by my Christ, I swore by my Christ that the next 
man that struck me would die in his tracks. 

CARROLL: Okay, at what stage, if at any stage, did you realize that 
SEALE probably died as a result of the encounter you two had? 

EBSARY: No, no, 'cause I'll tell you why. Why didn't MARSHALL go for 
assistance right away when he realized that SEALE was wounded? 
Why? 

CARROLL: I don't know. 

EBSARY: You d6n't know. Why didn't he? If you had a pal and that pal 
was hurt, wouldn't you go look for help? Would you? You're 
that type of man to me, and so would I. But he didn't. 

CARROLL: Okay so just in conclusion then Capt., at what stage did you 
feel that well, I will put it a different way. Did you feel 
as days went on, or months or weeks went on that MARSHALL was 
being blamed for something he didn't do or... 

• '18 
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.,:BSARY; No, I didn't, no, because you know what I thought. I thought 
MARSHALL finished SEALE off. Yes, because it was very easy, 
very easy to put a knife into a wounl, because the rip that 
that guy got in the guts didn't come from a three inch knife. 
It was impossible. Now I read the doctor's statement. That 
boy's guts were torn up. Now I read that much and I knew that 
a three inch blade couldn't a done it, so I said MARSHALL, I 
convinced myself that MARSHALL had finished SEALE off, to shut 
him up. 

ARROLL: Do you still believe that now? 

:BSARY: Yes. 

:ARROLL: Do you? 

:BSARY: Yes, yes, I still believe it. I still believe it. All the 
lies that were told. MARSHALL was lying right and God Damned 
left. 

'ARROLL: The robbery never came out in the evidence of the court, at the 
trial did it? 

:BSARY: No, no, no. 

:ARROLL: Or the attempted robbery, I should say. 

:BSARY: Right. Nothing came out, nothing came out. 

:ARROLL: Well, would it be fair to say that you still believe that today, 
that your blow to SEALE did not result in his death? 

:BSARY: It was impossible for a three inch blade to do the damage the 
doctor said happened to, SEALE's whole inside was torn up. 

:ARROLL: Right. 

Z,BSARY: Now a three inch blade couldn't a done that. 

:ARROLL: I just have one final question I'm going to ask you and that is why 
have you decided to tell me today what we have just discussed now? 
Is there a reason? Do you feel obligated, or... 

BSARY: Yes, yes, I do feel obligated. 

:ARROLL: Could you explain that to me, this will be the final remarks. 

MSARY: Yes, I've served time in the slammer too, and I only spent a 
few months there, nine months, but I realize what young MARSHALL 
must have gone through, eleven years (crying). 

'ARROLL: Eleven years. Okay, so... 

• •19 
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EBSARY: So what? xcnAR 12-3 

CARROLL: We have discussed this briefly before the tape was on as to 
what was to be said here this morning and you realize that 
anything, that anything that we have discussed and reduced to 
the tape recording... 

EBSARY: Right 

CARROLL: Must be accurate... 

EBSARY: Right 

CARROLL: Anything that is false is... 

EBSARY: But there's nothing false. 

CARROLL: I say it could be damaging to various causes. 

EBSARY:. Listen, I'm telling you the truth. I'm levelling with you. I 
told you I never broke a word to, I never broke my word to any 
man in my God damned life. Why should I break my word to you? 

CARROLL: Okay, just before I turn the tape off now, is there anything 
further you careto add as to why this information has been kept 
for eleven years? I mean, in your own opinion... 

EBSARY: I told you, it was only an incident, it didn't matter to me, 
boy, one way or the other. You know what I mean? 

CARROLL: Yea, so you're saying that a robbery was attempted and you de-
fended yourself? 

EBSARY: Right. 

CARROLL: And then the incident happened after that? 

EBSARY: Right and that was it. It was only an incident as far as I was 
concerned. 

CARROLL: Okay, it's 12:08 P.M. 

EBSARY: Okay, boy. 

CARROLL: And I'm shutting off the tape now. 

EBSARY: Are you. 

CARROLL: It's now 12:15 p.m. on the 29th of October 1982. 

EBSARY: Right. 

.../10 
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CARROLL: Captain, you expressed a desire to have something recorded here 
concerning the disposal of the knife that you were carrying on 
the night when SEALE was stabbed. 

EBSARY: Right, so that any knife that was taken from my people's home 
wasn't involved. Now, listen what about, what's all this shit 
about a knife and the fibres that your so-called scientists came 
up with. Now that's a lot of shit. 

CARROLL: The thing that you wanted recorded here was the disposal of the 

EBSARY: Right. 

CARROLL: Would you care to expound on that? 

EBSARY: Yes, I'll expound on it. 

• 
CARROLL: Ah, where is i-t... now... oC..— 

EBSARY: I think myself that if I was to go back to that spot and stick 
a spade down into the ground I know exactly, it was right in 
the corner of the garden, that's where the blade went. The 
handle went across the field. 

CARROLL: This is what address now, where are you referring to? 

EBSARY: Rear Argyle. 

CARROLL: Rear Argyle. 

EBSARY: Right. 

CARROLL: Is there a street number there? 

EBSARY: Let's see, I don't know if it was 56 or 86, I don't know what 
the hell it was. My-memory's not too clear on that. 

CARROLL: Right. Would you be willing to show me the garden plot? 

EBSARY: Yes, you're bloody right. 

CARROLL: At some convenient time? 

EBSARY: Yes, any time, any time you like kid. 

CARROLL: All right and you say only the blade is buried there? 

EBSARY: Right. 

ZARROLL: Approximately, how deep in the ground? 

.../11 

pen knife as described. 
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EBSARY: Possible six or seven inches. 

CARROLL: Right, okay ttien, perhaps we can have a look for that at some 
convenient time for you. 

EBSARY: All right. 

CARRCLL: All right, I'll shut this off once and for all then. 

EBSARY: Good. 

CARROLL: And the time is 12:17 P.M. 

Roy Newman EBSARY 

WITNESS: Cpl. J.E. CARROLL 12:17 PM 

82-10-29 

- 11 - 
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JAMES WILLIAM MacNEIL, being called and duly sworn, testified 

as follows: 
BY MR. ARONSON: Direct Examination  

Q. Mr. MacNeil, could you please state your full name and 

address? 

A. My full name is James MacNeil. I live at 222 Mount 

Pleasant Street, Whitney Pier. 

[10) Q. And where is that? Is that in the City of Sydney? 

A. That is in the Sydney of Sydney. 
Q. And are you employed? 

A. Right now I'm laid off. 

Q. I see, what trade do you have? 

A. I have like maintenance, just labour like. I have a 
document here. This is the -- I don't know if you 

care to see it or not 

Q. That's all right. I don't think -- 

A. This is the last place I worked, okay. This is my 

(20) document for the last place, )(eddy's Motor Inn. 
Q. Okay, thank you. Now what's the last grade in school 

that you completed? 

A. Grade six. 
Q. How old are you now? 

A. I am thirty-seven years old. 
Q. And were you born in Sydney? 
A. Yes, I was. / was born in Sydney. 
Q. And you lived in Sydney all your life? 

A. All of my life, yeh. 

(30) Q. Are you married? 

A. No, I'm single. 

Q. I see. Do you -- 

A. No, I have to I'm living common law. Like, I'm living 

with a woman. 

Q. Can you recall at all the events which occurred on the 
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night Of Friday, May 28th, 1971? 
A. Well to my best of knowledge, / and Mr. Esabary were 

drinking at -- 

Q. Excuse me, before you start into it, I'm wondering 
if you might just indicate whether you recollect the 

events. 
A. What do you mean by that like? 

'10) Q. Do you remember what happened? 

A. Up to -- yes, I remember what happened. Yeh. 

Q. Okay. Do you recall where you were around eight or 

nine on that particular evening? 

A. I was at the State Tavern on George Street. 

Q. And where is that located? 

A. That is located on George Street. 

O. And that's in the City of Sydney as well? 

A. In the Sydney of Sydney as well, yeh. 

Q. Is that particular tavern still in operation today? 

(20) A. That tavern is closed down I believe. No, it is not 

in operation. 
Q. Now can you say what time you arrived at the State 

Tavern? 

A. I would say we arrived around eight o'clock in the 

evening. I would say. 

Q. You say ewe"? 
A. Yeh, me and Roy. Oh, not me and Roy. I mean to say 

that's where I met Roy that evening. 

Q. And you've indicated Roy. Roy who? 

(30) A. Roy Esabary. 
Q. And when did you meet him? 
A. Prior to that or like 
Q. Well did you meet him in the tavern or outside the tavern? 

A. I met him in the tavern. 

Q. I see. Had you known prior to that that you were going 
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to be sleeting him there or was it purely by accident? 

A. Just purely by accident. 
Q. Had you known Roy Ebsary prior to meeting him at the 

State Tavern? 

A. Yeh. Yeh. 
Q. How long had you known him for? 
A. I guess I knew him for about two or three months 

(10) before that. 

Q. Had you met him at the State Tavern before that particular 

night? 

A. Yes, I had met him there, yeh. 
Q. And do you know where Roy Ebsary lived? 
A. He lived on the rear of Argyle Street. 
Q. And you ever been to his home before? 

A. Yes, I had been to his home on a few occasions. 
Q. Now while you and Ebsary were at the State Tavern on 

that particular Friday night, what were you doing? 

(20) A. We were just sitting down drinking, having a few glasses 

of beer and talking. 
Q. How much would you say you had to drink? 

A. I'd say about seven or eight glasses of beer. 
Q. And over what period of time would you have had that 

quantity? 
A. Oh, between around eight until around eleven or ten- 

thirty. Something like that. 
Q. I see, and can you say how much Roy Ebsary had to drink? 

A. I can't tell you how much he had to drink that night. 

. (30) Like / wasn't counting the glasses but I figure he had 
probably the same as I'd done. There might be a glass 

in the difference or something like that. 
Q. Now had you had anything to drink prior to going to 

the State Tavern? 

A. Prior to going to the State Tavern, no. 
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. Q. Can you recall what time you left the State Tavern? 

A. I can recall -- I'd say around between ten-thirty and 
eleven o'clock or something like that. Like, you know, 

like -- 

1). How certain are you about the time? 

A. Well you know like I just -- I'd say about eleven o'clock. 

I would say. 

10) Q. Could you have left a little later than that? 

A. No, I don't believe, no. I don't think. 

Q. Did you leave in anyone's company? 

A. In Roy Esabary's company. 
Q. And was there anyone else with you aside from Roy Ebsary? 

A. Nobody, just the two of us. 

Q. Now can you give us a physical description of what Roy 

Ebsary looked like around that time in May of '71? 

A. Would you repeat that question there please? 

Q. Could you describe Roy Ebsary as you recall him in 1971? 

(20) A. Well he's about kind of stocky and kind of like a hunch, 

like a little -- like a.little hunchy back, kind of 

stocky. He's not real tall, you know. He's kind of 

like stocky and -- 

Q. Could you estimate how tall he was? 

A. I'd say he's -- he's roughly about five foot seven, I . 

guess, if that. 
Q. And do you recall or can you say what age he was? 

A. I guess he was in his wait now, I'm not very good 

at judging age. Let's see what age he was. Oh, he was 
(30) about sixty or around sixty years or something like that, 

I would say roughly. 

Q. Are you able to say how he was dressed on that particular 

night? 

A. Well, I believe he was -- he had a white -- he was 

wearing like a shawl, eh, a shawl over his shoulders and 
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I think he was wearing like a sports coat. You know 
like a jacket and I -- I can't remember the colour of 
pants that he had on, like, you know. 

Q. Are you able to say what colour the shawl was that 
you've referred to? 

A. It was black. I'm positive that it was black. 
Q. Now what happened after you and Roy Ebsary left the 

)) State Tavern? 

A. After we departed from the State Tavern, we went -- we 
walked down -- we took the shortcut about three blocks. 
We cut through the park and we went over the bridge in 
the park and when we come up -- you come up -- auto-
matically you come up like on Crescent Street, eh. It's 
a street and we crossed over to the other side of the 

road. 

Q. Okay, now, let's go back to your leaving the State 

Tavern. 
0) A. Okay. 

Q. Bow far would it have been from the State Tavern to 

where you entered the park? 

A. What do you mean, like walking? 

Q. Walking. 

A. Walking distance. I would say it would be roughly around 
five, six, seven minutes. That's -- would be roughly. 

Q. And after you arrived at the park and approached the 

bridge, what happened then? 
A. Then we went up and we went up to like the top of the 

10) hill. Like I said we were crossing over the street 
and we were -- we were approached by this coloured 
youth and this Mr. Marshall. At that time I remember 
I recall that Mr. Marshall put my hand up behind,my 
back like that, eh, and I remember I kinda like panicked 
because I -- in a situation like that, you get "stensafied" 
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or something like that but I remember the coloured 
fellow asking Roy Esabary for money. He said, like, 
."Dig, man, dig. and he said, "I got something for you.' 
and then he -- I just heard the coloured fellow screaming 
and everything was so you know, like, 'tensafied" and 
every darn thing and I seen him running and flopping. 
I seen him running and flopping. 

.0) Q. Okay. As you're walking through the park -- let's 
go back a bit to after you'd entered the park and bring 
you up to the scene. Did you see anyone else in the 
park or speak with anyone else in the park prior to 
meeting this indian fellow and black youth? 

A. No, / never -- never spoke to anybody. 

Q. Can you say from what direction you were approached 
by these two individuals? 

A. I think I was approached from behind like, you know, 
and everything like happened so fast, eh, you know. 

!0) You just -- you get one of them there 'tensafied" 
like you know, you just 4=0 a spear of the moment, like 

you know. 
Q. Okay. How certain are you as to whether you were 

approached from behind as you said? 
A. I can't answer you. How certain -- 
Q. Take your time. 
A. Well when my arm was grabbed like this, so I mustta 

hadda been approached from behind, you know. 
0. Now did you have any conversation with the indian youth? 

30) A. No, I.had no conversationvith Mr. Marshall at all, what- 
soever, like. 

Q. I see. How can you say that the individual you saw in 
the park that night was Mr. Marshall? 

A. Well I -- just by -- well, I seen his face. I seen his 
face. / know -- / know a person's face. I seen his face. 
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Q. Do you recognize him in Court today? 

A. Yeh, I would. 

(). Can you point him out if you see him in this court room? 

A. Yeh. 

Q. Point him out. Do you see him, Mr. MacNeil? 

A. I don't think I see him. 

C. Where are you looking at this point in time, now? 

D) A. Pardon? 

Q. I'm just asking where you're looking at this point in 

time. 

A. I'm looking right here. 

Q. Okay. 

A. Oh, I -- there he is, right in front of me. Good 

heavens. 

Q. You've indicated that there was no conversation as 

between yourself and Marshall? 

A. No, there was no conversation. 

r20) Q. Okay, and you overheard a conversation between two other 

fellows next to you? 

A. What two other fellows? 

Q. Okay, you were with Roy Ebsary? 

A. Yeh. 

Q. You were approached by two other people. Is that right? 

A. No, no, I was just approached by Mr. Marshall and the 

coloured person. 
Q. Where was Mr. Ebsary at this particular point in time? 

A. He was right next to me. 

.30) Q. And was anyone standing with or near him? 

A. The -- Mr. -- the deceased, Mr. Seale. 

Q. Can you describe what -- you say the deceased, Mr. Seale. 

What did he look like? 

A. He's sort of like mulatte, like a light type face like. 

Like he was light, light-complected. 
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Q. How tall would you say he was? 

A. I'd say he was about -- probably about five foot seven 

Or eight, something like that. 
Q. And what happened again once you're -- what conversation 

did you hear between Ebsary and this other fellow? 

A. I just heard -- conversation I just heard is that the 
coloured fellow asked him for money, told him to "Dig, 

(10) man, dig.", and then Roy said: "I got something for 
you., and bang-o, that was it. 

Q. Now did you see this part where you say "bang-o, that's 

it'? 
A. Yeh. 
Q. What happened? 

A. Well he took a knife and he just slit him up. 

Q. Slit who up? 

A. Slit up Seale. 
Q. And who had the knife? 

(20) A. Esabary. 
Q. At the time you saw these two fellows or you were 

approached by these two fellows in the park you've 
described or indicated were Seale and Marshall, had 
you ever seen them before? 

A. I have never seen them before, no. 
Q. Have you ever seen them since that point in time? 

A. No, I've never seen them, no. 
Q. Where were you standing, this small group, when the 

incident took place where you described the stabbing? 

(30) A. I was standing right in front of Mr. Marshall. 

Q. In front of Mr. Marshall? 

A. Yeh. 
Q. I see. Where relative .to the street were you standing? 

A. Pardon? 
Q. On what particular location were you standing when this 
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incident took place? 
A. What do you mean like what side of the street or to 

the left or the right or? 

Q. Yeh. 

A. The right. 
Q. And you say you were on the street? 

A. Yeh. 
10) Q. Okay, and what street was that? 

A. That's Crescent Street. 

Q. Now you've indicated you saw a knife. Are you able 
to describe that knife in any way? 

A. In any way, kinda dark that there night there too. 
Like I -- I didn't -- like I couldn't describe it, 
you know, like / couldn't describe the knife but like 
I said everything happened so darn fast. . 

Q. And after you say Seale was stabbed what did Seale do? 
A. Well he ran for a piece and then he fell on the road 

(20) like. I heard him screaming and he ran and he fell on 

the road. 
Q. I'd like to show you a plan, Mr. MacNeil, if I might. 

Have you had an opportunity to see that plan before, sir? 

A. Yeh. 
THE COURT: 
Is that a copy of exhibit number five? 
MR. ARONSON: 
That's right. 
THE COURT: 

(30) Would you so indicate on the record? • 
BY MR. ARONSON: 
Q. This is a copy of exhibit number five from the original 

trial in 1971 which I now place before you. Can you 
say where on that particular plan you saw Seale fall? 

A. Well if you come through here, there's the bridge now. 
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There's the bridge. Okay, up on Crescent -- we're 
up on Crescent so he would fall / would say down 
around here on the right hand side. 

Q. Now when you're pointing to here, would you mark 
that particular location with the initial "S'. 

A. Okay. There. 
Q. /f I might say for the record the witness has marked 

the initial "S" approximately in the middle of the 
road directly across from a house numbered, I believe 
it's 130. I'd best show you the plan. I believe it's 
130 Crescent Street. After the stabbing took place, 
what did you see Marshall do? 

A. I noticed that Marshall tried to come at Mr. Esabary, 
like he tried to at -- come at him there but he --
then he just -- he ran himself. I don't know where 
he went but he disappeared out of the picture but I 
believe he tried to tried to help Mr. Seale at 
that there time. 

Q. Now you've already indicated to the Court that you had 
been drinking at the tavern. Is that right? 

A. Yes. 
Q. What condition would you say you were in as you went 

through the park and took your walk from the State 
Tavern? 

A. I would say -- I wouldn't say feeling good. Just 
well, not drunk that's for sure. 

Q. Could you speak up a bit? I'm sorry. 
A. I said not -- / wasn't staggering or nothing, eh,. 

I was walking but I was -- / was feeling -- feeling 
pretty good like you know but I wasn't staggering 
like. 

Q. Now what was the last you saw of Marshall on that 
particular night? 
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A. Repeat that question, please. 
Q. What was the last thing you saw of Marshall after the 

stabbing? 
A. Just that he -- he just -- he vaMshed then. 

Q. Could you say in which direction he vanished? 

A. I couldn't -- I couldn't say. Everything happened 

so fast, like. 

(10) Q. What happened after the stabbing? 

A. Pardon? 
Q. What happened after 

THE COURT: 
Excuse me, Mr. Aronson. That exhibit, copy of exhibit 
number five which has now been introduced, have it marked 

as exhibit R-2 for this hearing. 

MR. ARONSON: 
I might point out I think I had mentioned a map that had 
been in Sydney and I understand from Mr. Edwards that the 

(20) map is no better than the one we have before us today so -- 

THE COURT: 
We can't use that. You've got this one marked. We'll use 
that as the exhibit for this purpose. Mark it R-2. 

MR. ARONSON: 
Al]. right. 
BY MR. ARONSON: 
Q. Okay, just to go back to the stabbing incident you've 

described, how long -- over what period of time did it 
occur from the time as you put it that Marshall grabbed 

(30) you by the arm until the time Marshall vanished from 

the scene? 

A. Would you repeat that question there, please? 

Q. How long would it have taken for the stabbing incident 

to take place? 

A. Before Marshall disappeared from the scene, / would say 
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about oh probably five minutes or seven minutes, 

something like that.. 

Q. Five minutes or seven minutes. What did you and 

Roy Ebsary do after the stabbing? 
A. We automatically went to his home which is on the 

rear of Argyle Street. We went home. 
Q. And how far is Rear Argyle Street from the location 

(10) where the stabbing took place? 
_ - A. It would be about -- there's two ways to get there. 

We went around ••• it would be about probably a block 

and a half or something like that. 
Q. What are the two ways getting to Rear Argyle from 

that particular location? 
A. Well you can go down like where I pointed out there 

on Crescent. You can go up on that side. That 
would take you up -- it would take you in up through 
to his back lane or you could go right up -- right 

(20) out on the street. It would take you out to Argyle 
Street which if you turn right, you'd go up by -- there's a 
little store from -- not too far from -- about two blocks 
up and then there's a lane that goes down so you could 

go two ways there. 
Q. Okay, possibly it might be best to use the map to . 

describe what you're dealing with. Could you go using 

the street names as best as possible? 
A. Okay, wait now. Okay, you could go up this way. When 

you come out here, you come out •MIO 

(30) Q. 
A. Well when you come out on Crescent, the end of Crescent, 

What's this way? 

there's a street that runs down. It's called South 
Bentinck, like, and runs right down, right down right 

to Charlotte like, right up to Charlotte. 

Q. Do you see a street on there marked Bentinck Street? 
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A. Wait now, yeh, I see Bentinck, yeh. 
Q. Would that be the street you're referring to? 

A. Bentinck, yeh, that's right, yeh, but that's Bentinck 
Street is farther down, farther down. The street 
that I'm talking about, it goes around the corner like. 
It's like -- when you come off a Crescent and you go 
up, like you know, you can go up this way like that, 

;10) a short cut. Like that's the way -- 
Q. Well when you talk about taking a short cut, are you 

actually using streets or are you using a different 
method of getting there through back yards or alleys 
or things like that? 

A. No, -- yeh, I could say in a sense like that. Like 
you can take the short cut like that one on the 

side there, like. 
Q. Where did you -- did you end up at Roy Ebsary's home 

that night? 

(20) A. Yes, I. did. 
Q. Do you know approximately what time you might have 

arrived at his home? 

A. Probably around eleven-thirty or twelve o'clock, something 
like that, I would say. 

Q. And what happened after you arrived? •f? 
A. I didn't stay too long, I think. His daughter was home. 

I remember that. I didn't stay too long. I seen him. 
He was wiping the blood off the knife underneath the 
sink and I went home and -- took off home and then I 

(30) heard the next day that the fellow died, eh, that 
this Mr. Seale died. 

Q. Okay, now you indicated that after you arrived at 
Roy Ebsary's home, you saw Roy Ebsary wash a knife 

off at a sink? 

A. Yeh. 
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Q. Describe that knife. Are you able to describe that 

knife? 
A. Well it's only -- it was only his pocket knife. I 

think it's only about six inches long. I think -- 
• 

just -- it was only a pocket knife. 
Q. Are you able to explain why he was washing the knife? 

A. I guess he just wanted to clean the, get it clean and 

.10) get the, you know -- I suppose he just Wanted the‘-- 

Q. Now you've mentioned that you saw Ebsary's daughter? 

A. Yeh. 
Q. Do you know her name? 

A. It's been so long since I seen her. I forget her 
first name, like. 

Q. Okay. Now did you tell anybody about what you had seen 
in the park that night subsequent to the date it 

occurred? 

A. I never told anybody until after I heard -- I was in 

1.20) touch with Esabary's daughter's -- son came to see me 
and he told me, he said, well, 'If you say anything 
about this here, you know, all of us would have to 
go to court." You know, 4=1 OM 

THE COURT: 
You can't go into this, Mr. Aronson. 
BY MR. ARONSON: 
Q. I don't think -- you're -- the question I'm trying to 

get is: di 4 you after May the 28th tell anybody about 

the stabbing incident in the park? 

(30) A. No, no. 
Q. Have you ever told anybody about that incident until 

you've come to Court today? 

A. No, no. Well, the first one I told was EsabSry%s son, 

eh. His son. I told him about that. You know, I 
told him about that. The next day I went to Esabary's 
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house and I told him that that fellow died, I said. 
I said: 'You didn't have to kill him". You know, 
'You should have give him the money.' You know, and 
I told -- I told his son that so his son just said, 
well, he said: "Well, if you say anything,' well, 
he said -- 

THE COURT: 
10) You can't get into that.. 

BY MR. ARONSON: 
Q. Did you ever have occasion to communicate what had 

happened on the night of May 28th to the police? 

A. Well I --I -- first of all, I went and I like I 
told my family then about it, eh. Like, I couldn't 
sleep. 

THE COURT: 
Mr. Aronson, what is the relevancy? 
MR. ARONSON: 

20) I think part of the -- part of the issue that may arise, 
if I may say with respect, My Lord, is that the appellant, 
Donald Marshall, was not aware of what has been told today 
in Court by this particular witness and that it may arise 
as to -- with respect to arguments relating to admissibility 
of fresh evidence; that is, the accused could have withheld 
or not indicated that 
THE COURT: 
Well, it's not relevant at this stage of the proceedings. 
MR. ARONSON: 

30) All right. 
BY MR. ARONSON: 
Q. Have you had any communication with Donald Marshall 

at all? 
THE COURT: 
Just a moment, Mr. Aronson. Pursue the fact that he went to 
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the police. 
KR. ARONSON: 

Oh, / thought what you were 41•1 an 

THE COURT: 

As to what he told. 

BY MR. ARONSON: 

Q. Did you ever have occasion to tell the police of the 

10) incident concerning the stabbing of Sandy Seale? 

A. Yeh, I told the police in Sydney. 

Q. Sir? 

A. I told the police in Sydney after I -- after I heard 

that this fellow was in gaol, Mr. Marshall, for 
something he didn't do so I went and I told the police 
this and it bothered me because I wouldn't like to 
be in gaol for something / didn't do. 

Q. And -- 

A. And so I went down and I made a statement to Sergeant 

(20) MacIntyre and I just -- I don't know, is it Urquhart? 

There was another police what / remember was Sergeant 

MacIntyre. I made a statement to him and then I think 

a few days after that, .11•• Mir 

Q. Okay, that's all. 

THE COURT: 
When was that? 
MR. ARONSON: 
/ was just about to put that question. 

BY MR. ARONSON: 

(30) Q. When can you recall having spoken to Sergeant Mac/ntyre 

concerning that event? 

A. It was about a week after you were sentenced. 

Q. Are you able to explain why you waited that length of 

time before going to the police? 

A. Well because like, ah, Roy's son told me, he said: "The 
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whole family would be in trouble there.°  

Q. Okay, that's all right. 

MR. 'ARONSON: 
I have no further questions, My Lord. 

THE COURT: 
Mr. Edwards. 
MR. EDWARDS: 

(10) Thank you, My Lord. 
BY MR. EDWARDS: Cross-Examination  

Q. Mr. MacNeil, you told my learned friend that you were 
not drunk that evening, that you definitely were not 
-- well, you didn't use those words. That you were 
not staggering or nothing, I think you said. Is that 

correct? 

A. Yeh, that's correct. I wasn't staggering. 

Q. Mr. MacNeil, are you sure about that? 

A. I'm positive I wasn't staggering. 

(20) Q. So your walk was steady? 

A. My walk was steady, yeh. I wasn't staggering. 
Q. At the time when you had contact with Mr. Marshall and 

Mr. Seale, did you stumble or trip on anything before 

Mr. Marshall got hold of you? 

A. No, no, I never stumbled. I never tripped. 

Q. Are you sure? 

A. Positive. 
Q. And you indicated to my learned friend that Mr. Marshall 

took hold of you and put your right arm, I believe you 

. (30) indicated, up behind your back. Is that correct? 

A. Yeh. 
Q. What would you say if it was suggested that he was 

simply trying to keep you from falling? 
A. No, he wasn't keeping -- he wasn't trying to keep me 

from falling. No. No. 
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Q. You'd disagree with that? 
A. I disagree with it a hundred percent. I disagree with 

it. 
Q. Okay. So he had hold of you by the right arm. Did 

he have hold of you anywhere else? 
A. No, nowheres else. 
Q. I didn't catch what you said next. You said you 

(10) panicked at that point, did you? 
- A. Yeh, I -- I just frozed. I just -- I got *sensatizede. 

I froze, like. You know, / I got scared but I just 
didn't move. I just stayed there. I was -- I was just 
scared. Like I, you know, you'd get a fright too if 
somebody come up and grabbed you, you know, and all 
of a sudden you're -- 

Q.. Did you remain on your feet or did you fall down? 

A. No, I was -- I still -- I remained on my feet. I was 
still on my feet but I just froze there. I sort of 

(20) was just in a "sensatized" shock. I was just, you know, 
like I was -- it came as a shock to me there. 

Q. You remember that clearly, do you? 

A. Yes, I do, yeh, yeh. 
Q. Are you sure you didn't start shoving with Mr. Marshall? 

A. No. No. I did not. No, I did not. 
Q. Did Mr. Marshall say anything to you? 

A. Not that I can relect -- not that I can recall. 
Q. Is it possible he could have said something and you 

just don't remember now, Mx. MacNeil? 

(30) A. Well I / can't say that because / never heard him 
say anything to me. You know, he never -- / never 
heard him mentioning anything to me at all whatsoever. 

Q. All right. What would you say if it was suggested to 

you that you and Mr'. Ebsary spoke with Marshall and 
Seale for about twenty minutes before -- before Marshall 
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grabbed you? 
A. I would say it's in totally wrong. It's totally 

not true. It's totally not true. 
Q. Just to clarify, do you remember any discussion that 

night with anybody about bootleggers? 

A. No, I didn't not talk anything body about bootleggers. 
Q. What about women in the park? 

10) A. No, not women in the park neither. 

Q. I believe you told my learned friend you heard Seale 
ask Ebsary for money. Is that correct? 

A. Yeh. 
Q. Yes. Do you recall exactly what words he used? 

A. He said: 'Dig, man dig." 

Q. "Dig, man, dig."? 

A. Yeh, right. 
Q. But he didn't say the word money, did he? 

A. No, he just said: "Dig, man, dig." 

20) Q. How far was he from Ebsary when he said that? 

A. He was just right in front of him. Right in front of 

him, yeh. 
Q. Did either Marshall or Seale have anything in their 

hands? 
A. They had no weapons in their hands whatsoever. I 

never seen them carrying anything. 
Q. Do you recall whether or not you and Mr. Ebsary were 

walking away from Marshall and Seale and were called 

back? 
:30) A. No, I can't recall that. 

Q. No? 
A. I can't recall that. 
Q. Is it possible that that could have happened before 

the scuffle actually started? 

A. It could be possibly. It could possible but I -- I 
can't recall it though. I can't -- I can't relect that. 
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0. I'm sorry, I didn't catch the last part? 

A. I said I can't relect on that because I, you know, it 
could be possible but I don't believe it. I don't 
believe that ever happened like that. You know, I 
believe that we were never called back. 

Q. I see. Now you say you heard Seale say: "Dig, man, 

dig."? 

10) A. Yes, I did, yeh. 

Q. What was it Mr. Ebsary said at that time? 

A. "I've got something for you." 

Q. Be said: "I've got something for you."? 

A. Yeh. 
Q. Now where were Mr. Ebsary's hands at that time? 

A. They were right by the side of his pocket, like that, 
down by his side, like that. 

Q. Yes. And what did you see next? 

A. And the next thing I just seen like he a knife. 

(20) I just seen a knife coming up and -- 

Q. You're indicating an upward motion with your -- 

A. Yeh, an upward motion. 

Q. -- right hand? 

A. Yeh. 
Q. Yes, and that's when it made contact with Seale? 

A. Yeh. 
Q. But the point is you -- you did see the knife before 

it went into Seale, did you? 
A. Not exactly because you know it was kind of dark, 

(30) like, but I seen -- I seen it. I had a glimpse of 
it after that, like you know. It was only a pocket 
knife, not a dagger or nothing. It was only small. 

Q. What was the lighting like in that area, Mr. MacNeil? 

A. The lighting at that time was fair, I would say. Not 

really good. Fair. 
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Q. Where was the light coming from? 

A. It was -- it's changed so much. They've changed the 
park so much since then. I think the light was coming 
from a tree up above or like a pole up above but I 
can't just be quite sure just where it was coming from. 

Q. But there was enough light so that you could recognize 

faces? 

10) A. Yeh, yeh. 

Q. Okay. Now you told my learned friend then that 

Mr. Marshall ran away. 

A. Yes. 

O. Do you remember in what direction he went? 

A. I didn't remember. I couldn't remember what direction 

he went in. I can't remember. 

Q. And then you and Mr. Ebsary ran to Mr. Ebsary's house? 

A. Right, yeh, we went to his house. 

Q. And what would that have taken you, a couple of minutes? 

'.20) A. Yeh, a couple of minutes, yeh. 
Q. And when you got into Ebsary's house, you remember 

1-(,1 
 

Ebsary's daughter was there? 

A. Yeh, right. I remember that. 

Q. Do you recall how old a girl she would have been at 0.  , N„, z  
that time? 

A. I guess she'd be around, maybe around sixteen at that 
time. She wasn't very old. Thirteen, sixteen or 

something. like that. 
1 Q. Now I don't want you to tell me what was said but 

(30) I want you to tell me whether or not you and Mr. 
Ebsary said anything in the girl's presence about what 

had happened. 

A. I believe that the girl heard us when we walked ,in. I 

think she heard us talking. 
Q. What makes you think that? 
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A. Because the next day there -- the next day there, I 

was told not to go back to the house. 

Q. I don't want to know what anyone told you. 

A. No. I was told not to go back to the house there so 

I figured -- 

Q. Just hold there, Mr. MacNeil. 

A. Okay. 

10) . Q. All right, so did you in fact go back to the Ebsary 

house any more? 

A. Yes, I did. 

Q. You did. On how many occasions? 

A. Just the next day and that was it. I never went any 

more after that. 

Q. Now you mentioned something to my learned friend about 

Ebsary washing blood off the knife. 

A. Yes. 

Q. In the sink? 

20) A. Yeh, right. 

Q. How long was it after you got into the house before 

he did that? 

A. Right away. He just went right to the sink. 

Q. He went right to the sink? 

A. Yeh. He went right to the sink. 
Q. Now where were you when he was washing the knife? How 

far away from him were you? 

A. I was just sitting out by the dining room, like, just 
like a little living room like that and I was sitting 

:30) on the side of the chair like that. I could see him 

washing the knife underneath the sink. 

Q. Well in distances in this court room, how far would he 
have been from you when he was washing the knife? 

A. He would be about from here to where Mr. Marshall is 

sitting. 
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Q. So you're indicating a distance of maybe ten feet? 

A. Yeh, / would say, ten feet, yeh. 
Q. And the lights were on in the kitchen at the time? 

A. Yes, the lights were on, yeh. 

Q. Now think carefully, Mr. MacNeil. Did you actually 

see any blood on the knife? 

A. Yes, I did. 

(10) Q. You're sure about that? 

A. Positive. I did. 

Q. So you must have gotten a good look at the knife at 

that time? 

A. Yeh. 

Q. Did you see the handle of the knife? 

A. To my knowledge, like, thinking back, I think it had a 
brown handle on it, if I'm not -- to my knowledge now. 

Q. And you said the knife was about six inches long? 

A. Yeh. 

(20) Q. Did I understand you correctly? Ft
s 

 

A. Just a -- just a small pocket knife. 

Q. Yes, you used the term "pocket knife". 

A. Yeh. 
.( 

Q. Do you mean by that the type of knife with a blade that 

closes? 

A. Yeh, right. Just opens and closes like that. 

Q. Are you sure? 

A. I'm pretty sure, yeh. 

Q. You're pretty sure. 

(30) A. I'm positive. 

Q. You're not positive? 

A. Yeh. 
THE COURT: 
Would you repeat that question? I couldn't quite hear. 

MR. EDWARDS: 
Yes, I asked him if he was sure it was a pocket knife and he 
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. said— 
THE COURT: 
I would like you to ask him the question again as to what 

he 41••••• 

MR. EDWARDS: 

I'm sorry. 
BY MR. EDWARDS: 

10) Q. Yes, I asked you if you were sure it was a pocket knife. 

What did you say to that? 

A. I'm positive it was a pocket knife. 

BY THE COURT: 
: 1  

Q. You are positive? 

A. Yeh, it was a pocket knife. 

BY MR. EDWARDS: 

Q. But just a couple of seconds ago didn't you say that 

yol weren't positive? 

A. No. 

120) THE COURT: 

No. 
MR. EDWARDS: 
I'm sorry. I mis-heard it. 

BY MR. EDWARDS: 

Q. I take it you never saw that knife again. 

A. No, I have never seen it again. 

Q. After Mr. Ebsary finished washing it, what did he do 

with it then? 

A. I do not -- I can't recall what he done with it. I 

(30) can't recall what he done with it. 
Q. Was there anyone else in the house at that time besides 

Ebsary's daughter? 
1 A. I just think it was Esabary's daughter as fa; as I know. 

I just think it was his daughter. 

Q. You don't recall his wife being there? 
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A. No, I don't recall, no. I do not recall. 

Q. Now, Mr. MacNeil, my learned friend asked you about 
statements you had given. 

A. Yeh, right. 

Q. Do you recall that you gave a statement to the R.C.M.P. 

this year? 

A. Yes, I did. 

(10) Q. In February? 

A. Yes, I did, yeh. 
Q. And do you recall the names of the police you gave 

the statement to? 

A. It's Wheatly, Staff-Sergeant Wheatly. 
Q. Would it be Staff-Sergeant Wheaton? 

A. Wheaton, yeh. 
Q. And Constable MacQueen? 
A. And Constable MacQueen, yeh. 
Q. And that statement was taken where, at your home? 

(20) A. At my home, yeh. 

Q. I see. 
MR. EDWARDS: 
My Lord, it would appear that we don't have the original 
here. I have a typed copy. If there's no objection, I 

would like to show him the typed copy. 

MR. ARONSON: 
No objection. 
THE  COURT: 
You're proceeding under? 

(30) MR. EDWARDS: 

Section 10 again. 
THE COURT: 
Under Section 10? 
MR. EDWARDS: 

Yes. 
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THE COURT: 
See if he can identify it. 

MR. EDWARDS: 

Yes. 
THE COURT: (Justice Pace) 

It's in the affidavits. 

BY MR. EDWARDS: 

(10) Q. Mr. MacNeil, you recall that you signed an affidavit 

on July 15th of this year. Is that correct? 

A. Yes, I recall it, yeh. 

Q. Do you recall that attached to that affidavit there was 

a copy of a statement that you gave to Constable 

MacQueen and Staff-Sergeant Wheaton? 

A. Yes, indeed, yeh. 

Q. I'm now going to show you exhibit -- a copy of exhibit 

"8", your affidavit. 

THE COURT: 

(20) Is there something contrary in this with his evidence? Is 

that why you're producing it? 

MR. EDWARDS: 
Yes, My Lord, there's well, it may be an inconsistency. 

He's less than certain on one of the points in the affidavit 

than he is in the evidence here. I'd like to question him.  

on that, mindful again with respect that Section 10 allows 

for a general cross-examination on the statement. 

THE COURT: 
That is contradictory. 

(30) MR. EDWAPDS: 
No, My Lord. With respect, I think it's two-fold. It allows 

him to be cross-examined but if it is intended to contradict 
him on any part of it, then his attention must be drawn to 

those parts. 

THE COURT: 
The statement has to be different than his testimony, his 
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(10) 

testimony today. 
MR. EDWARDS: 
Well, if that's your 
put to him is that he 
saw the knife and the 
he says: "I'm pretty 
THE COURT: 
Carry on. 
MR. EDWARDS: 
Thank you, My Lord. 
BY MR. EDWARDS: 

ruling. The part that I would like to 
has given definite evidence that he 
blood being washed. In the statement 
sure.. 

Q. Yes, Mr. MacNeil, I'm showing you now exhibit "B" in 
your affidavit. 
Yeh, right. 
That's the statement. 
Yes. 
Now you see the middle part of the 
Yes. 
-- second paragraph? 
Yes, I see it. 
All right, and you say there: "I'm pretty sure...". 
Yeh, I know. I know, yeh. 
Well let me read the whole sentence, okay? 
Yeh, -go ahead, yeh. 

I'mpattty AUAL 7 AdW him umsh the kniie 
the oink. I can't Aememben L he had any 

btood. 

Yes. 
All right? 
I remember, right, making that statement. 
Okay. 
I remember making it. 
So, Mr. MacNeil, you just finished testifying that 
you did in fact see him wash the knife and that you did 

(20) 

A. 
O. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 

(30) 
A. 
Q. 
A. 
Q. 
A. 
Q. 

4•10 
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S. 
remember seeing blood. 

A. Yeh, right. 
Q. ' Now that is different than the statement. Which -- 
A. Yeh. 
Q. Which is it, Mr. MacNeil? 
A. Okay, if you'll allow me, if it please the court? 

Q. Sure. 
10) A. That morning when Sergeant -- Staff-Sergeant Wheatly 

come in and Constable MacQueen, I was -- I wasn't in 
-- I got in a "sensatized" state, like, you know, 
nervous, eh. And you know I got, you know, well, I 
didn't -- it's hard to explain it. I -- I -- you know 
I just wanted and then I thought OM MED 

BY THE COURT: 
Q. Well you're just asked the question as to whether 

as to which statement 

A. But I was -- 
(20) Q. -- which statement is correct. Can you remember? 

A. Yeh, the first one. That one there I was "sensatized" 
and I have like a little nervous condition since the 
last few years and 

(30) 

Q. So you do remember that there was blood? 
A. Yeh, I do remember the blood so I don't go -- that's 

-- that morning I was in a little nervous state of the 
condition. 

BY MR. EDWARDS: 
Q. Just for clarity, you're absolutely sure you saw him 

wash blood off the knife. 
A. I am positive. I am positive, yeh. 

Q. Now was the knife or was the blood only on the knife or 
was there some blood on his hands, too? 

A. There was blood on his hands, too. 
Q. On both hands? 
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A. As I can recall on -- on both hands. I remember I 
seen it on one. Yeh, on both hands. Be had blood 
on both hands. 

Q. I see. Before you gave that statement to Staff-
Sergeant Wheaton and Constable MacQueen, had you 
read over any prior statements you had given? 

A. No, I have -- I did not. I did not but you know 

(10) I =lb IMI• I did not, no. Not over • MD I never read any 

of them prior over to that. 

Q. Have you had any communication with Mr. Marshall or 
his family since -- since 1971? 

A. I had no comm no communication with his family 
or with Mr. Marshall until this morning. Be come 
over and shook hands with me, his father. 

Q. At the time of the investigation, May 28th, 1971, . 
and in the weeks just after that or the days and weeks 
just after that, did anybody ever speak to you about 

(20) -- about the stabbing? Did any policeman ever ask 

you about it? 

A. No. No way. No. Nobody asked about it. 
Q. Where were you living at the time, Mr. MacNeil? 

A. I was living up at 10-0-0-7 rear George Street. 

Q. Rear George Street? 

A. Yehl.at that time. 
Q. How far would that have been from where the stabbing 

took place? 
A. That would be about probably a quarter of a mile. 

(30) Q. And you were living there with whom at the time? 
A. With my mother and my father and my -- the rest of 

the family, my brothers. 
Q. And you say that you had known Mr. Ebsary for about 

three months prior to that? 
A. Yeh. 



49 

- 109 - JAMES W. MacNEIL, by Mr. Edwards  

Q. Yes? 
A. Yes. 
Q. Were you aware on the night of May 28th that he was 

carrying a knife? 

A. I wasn't -- I wasn't aware of it at all. I was not 
aware. I was not aware of it at all. It surprised 

me. 
(10) Q. It surprised you. 

A. It surprised me because I wasn't aware of him because 
I've never seen him taking out a knife or showing me 
a knife or anything and I was surprised. I really was. 

Q. So not only on that night, you're saying that on no 
prior occasion had you ever seen him with a knife? 

A. No, I have never. No. I never seen it. 
Q. You said that he was dressed -- he had a shawl on that 

night, a black shawl? 

A. Yeh. 
(20) Q. Is it possible that that was a black coat just slung 

over his shoulders? 

A. No, I think it was a shawl. I would say it was a 
shawl. I would say. 

Q. You would say? 

A. Yeh. 
Q. Thank you very much. 

A. You're very welcome. 
MR. ARONSON: 
Nothing arising out of that, My Lord. 

(30) BY THE COURT: 
Q. Is your middle name William? 

A. My middle name is William -- James William. 

Q. James William? 

A. Yeh. 
Q. Thank you. 

(WITNESS WITHDREW) 
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A-0&osr 'S '  
0.  JAMES MACNEIL - SWORN  

BY MR. EDWARDS - DIRECT EXAMINATION  

Q. Your name is James MacNeil? 

A. Yes. 

S. Q. And what is your address Mr. MacNeil? 

A. 222 Mount Pleasant Street. 

Q. That is in Sydney? 

A. Yeah. 

10. Q. And what is your age Mr. MacNeil? 

A. My age is 39. 

Q. What is your occupation Mr. MacNeil? 

A. At the present time I am unemployed. 

Q. So back in 1971 you would have been approximately 
15. 

what, 27/28 years old? 

A. 25. 

Q. And what was your occupation at that time? 

A. Landscaping. 
20. 

Q. And where did you live at that time? 

A. At 1007 Rear George Street. 

Q. And at that time, let's say the month of May 

25. 1971 did you know Roy Newman Ebsary? 

A. Yeah I did. 

Q. For how long had you known him? 

A. I'd known him for roughly 3 months. 

311 
O. That is in May '71 you had known him 3 months 

prior to that? ' 
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0. JAMES MACNEIL - Direct Examination  

A. Yeah. 

O. And would you look around the Courtroom and see 

if you can see Mr. Ebsary here today? 

5. A. He is right here right in the front here. 

Q. You are indicating how many rows behind the rail 

there? 

A. Just the first one. 

10. Q. And how many in from the aisle? 

A. Just the first one. Pointed to Accused (Roy Newman 

Ebsary). 

Q. So you say you had known him for 3 months prior 

to May 1971 and you had visited his home on 

occasion? 

A. Unhuh. 

Q. And do you recall the night of approximately May 

28, 1971? 
20. 

A. Unhuh. 

O. Were you with Roy Newman Ebsary that night? 

A. Yeah we were down at the State Tavern. 

25. Q. And that was on George Street in Sydney at the 

time? 

A. That was on the corner of George and Townsend 

at that time. 

30. 
Q. And I take it you and Mr. Ebsary were in there 

having a few drinks? 

15. 
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0. JAMES MACNEIL - Direct Examination  

A. Yes indeed. 

O. Do you recall how much you had to drink that 

night? 

5. A. I'd say I had about 7 or 8 beers. 

O. And what about Mr. Ebsary how much would he 

have had to drink? 

A. Ah it would be around the same. 

10. Q. What time did you go to the State Tavern that 

night? 

A. I think it was earlier in the evening. 

Q. About what time? 

A. Probably around 7 or something like that. 
15. 

Q. Was there anyone else with you at the Tavern? 

A. Not that I recall, just the 2 of us. 

Q. So what time did you leave the Tavern? 

A. I figure we left between 10:30/11:00 o'clock 
21 

something like that. 

Q. And you say we,.I take it you and Mr. Ebsary left 

together? 

25.  A. Yes. 

Q. And when you came out of the State Tavern what 

route did you take? 

A. We walked down George and we took the short cut 

30. through the Park. 
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Q. Through Wentworth Park? 

A. Wentworth Park yes, there is a bridge and then 

you go right up and there is like you come up 

5. to Crescent Street right and we crossed the 

Street. 

O. So as I understand you went from George Street 

into Wentworth Park, across the footbridge which 

10. spanned the creek in the Park and then up 

onto Crescent Street? 

A. Right, yeah. 

Q. How would you describe the condition of you and 

Mr. Ebsary? 

is. A. Ah I would say in good shape, I wasn't staggering 

or nothing you know. 

BY THE COURT  

O. Feeling pretty good? 

20. A. Felling pretty good yeah. But I wasn't you know 

staggering. 

BY MR. EDWARDS  

25. Q. Ok and what about Mr. Ebsary? 

A. The same. 

Q. So when the 2 of you went up onto Crescent Street 

after crossing through the Park could you tell the 

Court please what if anything happened at that 
30. 

time? II 



54 Page 40 

JAMES MACNEIL - Direct Examination  O. 

A. We were approached by the deceased Mr. Seale 

and Mr. Marshall. 

0. Now the deceased Mr. Seale you didn't know him 

5. before that) 

A. I did not know him no. 

Q. He had been a person of approximately what 

age at that time? 

10 A. 16 or 17. . 

Q. And could you describe him? 

A. He was Muladdy, like coloured, like good looking. 

Q. You mean Mulatto? 

A. Yes. 
15. 

Q. Like a lighter coloured black person? 

A. Yeah. 

Q. Do you recall how he was dressed? 

A. I can't remember. just how he was dressed. 
20. 

0. And do you recall who was with Mr. Seale at 

the time? 

A. Junior Marshall, Mr. Marshall. 

Q. Did you know Mr. Marshall at that time? 

A. No. 

Q. Had you seen him since? 

A. Who? 

O. Mr. Marshall? 
30. 

A. Yeah in Halifax. 



55 Page 41 

0. JAMES MACNEIL - Direct Examination  

Q. That is when you gave testimony on December 

1st, 1982? 

A. Yeah right. 

5. Q. And at that time were you able to identify 

Mr. Marshall as the person you saw with Seale 

that evening? 

A. Yeah right. 

10. 
Q. So when you met Mr. Seale and Mr. Marshall you 

were on Crescent Street? 

A. Unhuh. 

Q. Would you describe exactly what happened when 

you met the 2 of them? 

15. A. When we met the 2 of them like just on the other 

side, crossed over to the other side of the street 

on that there side. 

Q. You mean the side of the street furtherest from 

20. the Park or closest? 

A. Furtherest on this here side. 

BY THE COURT  

O. Near the residences?, 
25. 

A. Yeah. Right near the buildings and then after 

that we were approached by the 2 individuals I 

was speaking about. Mr, Marshall put my hand 

behind my back like that. 
30. 
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0. JAMES MACNEIL - Direct Examination  

Q. You are indicating he put your right hand behind 

your back? 

A. My right hand yeah. 

5. Q. Where did they approach you from, front or 

behind? 

A. I would say it would be from like behind or 

like in a counter clockways you know like we 

10. were across the other side but I think it would 

be like from behind like. 

Q. So you say it was Marshall that grabbed you and 

put your arm up behind your back? 

A. Yeah right. 
IS. 

Q. Did he say anything to you at that time, Marshall? 

A. Marshall never said one word to me. I just 

frozed, I frozed. there, I just frozed. 

Q. In the meantime what was happening if anything 
20. 

to Mr. Ebsary? 

A. Mr. Ebsary was looking directly at Mr. Seale 

the deceased, and Mr. Seale looked back directly 

25. at him and I heard him saying "dig man dig". 

Q. Who said that? 

A. The deceased Mr. Seale. 

Q. Said that to who? 

30. A. Mr. Ebsary and Mr. Ebsary said "I've got something, 

for you" and then all hell. 
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JAMES MACNEIL - Direct Examination 

Q. Just describe exactly what you recall happening? 

A. What I recall, I heard Mr. Seale scream and then 

he sort of like ran in a direction like just ran 

5. in a direction and I was all shook up. 

O. Did you see how far Mr. Seale got? 

A. I did not see how far he got because Ebsary 

said you know he made a dash like for his place 

10. like. 

Q. He made a dash away from where you were? 

A. Yeah right. 

BY THE COURT  

Q. Who was that, Ebsary or Seale? 

15. A. Ebsary. 

BY MR. EDWARDS  

Q. When Mr. Seale screamed would you describe Mr. 

Ebsary's position, what was he doing at the time 
20. 

that Mr. Seale screamed? 

A. I would say he was, well I didn't see the knife 

but I seen him like going something like that. 

25. 0. You are indicating now a thrusting motion with 

your right hand, that is like you saw Mr. Ebsary 

do? 

A. Yeah right. 

Q. And how was that thrusting motion made as far as 
3G. 

Mr. Seale was concerned? 
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O. JAMES MACNEIL - Direct Examination  

A. I think it was made like... 

Q. You are indicating an upward motion? 

A. Yeah upward motion. 

5, Q. Well how close did his arm come to Mr. Seale 

when he made that thrusting motion? 

A. Ah very close, very close, it was very close 

probably 2 feet or 21/2  feet or something like 

10. that. 

Q. And how, when did you hear the scream from 

Mr. Seale? 

A. When he got stabbed like, just after that. 

Q. How long after that thrusting motion was it that 
15. 

you heard Mr. Seale scream. 

A. Just in a flash like. 

Q. Now after Mr. Seale ran from where you were what 

did Mr. Marshall do? 
20. 

A. Mr. Marshall he vanished, he sort of like, wait 

now just one second, I believe that Mr. Marshall 

tried to intervene or something just like and 

25. then he disappeared right quick. 

Q. Well after Seale ran away what did Ebsary do at 

that point? 

A. After Seale ran away Ebsary just broke off sort 

of like now if I recall it I think Marshall tried 
30. 
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JAMES MACNEIL - Direct Examination  

to do something like eh. 

0. To who? 

A. To Mr. Ebsary and then all of a sudden like he 

5. ran like Mr. Marshall just ran like he just ran. 

O. How would you describe your reaction when you 

met Seale and Marshall and this incident took 

place? How did you react? 

10. 
A. Well I was just like I was frozen eh, like I frozed 

you know I just frozed right up, you know I got all 

you know tensed up and sort of like I don't know it's 

hard to describe, you would have to be in the same 

position. 

15. Q. Now after Marshall disappeared what did you and 

Ebsary do? 

A. We went back home to Ebsary's place. 

O. Mr. Ebsary's home? 

20. A. Yeah. 

Q. Where was that at the time do you recall? 

A. That is on the rear of Argyle Street. 

O. And how much time in minutes would it have taken 
25. 

you to get from where this incident took place to 

Mr. Ebsary's home? 

A. I'd say roughly 5 minutes, 5 or 6, 7 minutes. 

O. And I take it then the 2 of you went into his 
30. 

house? 
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JAMES MACNEIL - Direct Examination  

A. Unhuh. 

Q. And when you got in the house do you recall who 

if anybody was there? 

5.  A. I never seen anybody there. 

O. And where did you and Mr. Ebsary go? 

A. Mr. Ebsary went right to the kitchen sink and 

he started washing, he was washing the blood off 

10. 
his hands and off the knife. 

(14: Washing blood off his hands and off the knife? 

A. Yeah right. 

Q. And did you get a good look at the knife at that 

time? 

IS. A. At the time I got a glance at it, I think it was 

a small knife with a brown handle on it. 

Q. Do you remember approximately how long the blade 

was? 

20. A. Well a pocket knife, it would be about probably 

5 to 6 inches. 

Q. And did you see what he did with the knife after 

he washed the blood off it? 
25. 

A. I didn't notice where he put it. 

Q. Did you say anything to Mr. Ebsary when you went 

in the house? 

A. I said you did a good job" I said. 
30. 

Q. And why did you say that? 



Page 4/ 
61 

0. JAMES MACNEIL Direct Examination  

A. Because I was glad you know, I thought maybe 

I would have been hurt or some darn thing and 

it was just a manner of speech because I was 

5. in that there position just previous to that. 

Q. And when you said to him "you did a good job" 

did he reply? 

A. No he did not reply. 

10. Q. Did he say anything at all after you went in 

the house? 

A. He said it was self defence, no wait now, what 

did he say. 

Q. Well if you don't recall Mr. MacNeil. 

A. I can't recall. I was you know all nerved up 

there. 

Q. And how long did you remain in Ebsary's house 

that evening? 
20. 

A. About an hour. 

Q. And I take it you went home? 

A. Yeah. 

25. O. Now when did you first become aware that somebody 

had been stabbed in the Park, or somebody had 

died in the Park? 

A. Next day I heard it on the news so I realized 

right away, I said that was the fellow that met 
30. 

us last night there. 
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o. JAMES MACNEIL - Direct Examination  

Q. So did you return to Ebsary's house that 

day? 

A. Yeah I did, he was laying in bed and I told him 

S. about it and he Said "it was self defence" and 

I said "well you didn't have to kill him you 

know, you didn't have to kill him, you should have 

gave him the money" you know. 

Q. And what did Ebsary say? 

A. Well he said you know "it was self defence". 

Q. And so then I take it you left his house after 

a short period of time? 

A. Right. 

LS.Q. Did you ever tell the police about that incident? 

A. Yeah I told them, I told them after Marshall was 

convicted because I didn't think it was fair for 

him to spend time in gaol for something he didn't 
20. 

do and plus it was on my mind and I couldn't sleep 

and I spoke to my mother about it and then / spoke 

to my brother and he fold me he said "just go to 

25. the police" so that's what I did, I went to the 

police, that would be about 10 days after he • 

was charged, Mr. Marshall. 

Q. After he was charged or after he was convicted? 

A. After he was convicted. 
30. 
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0.  JAMES MACNEIL - Direct Examination 

O. And do you remember what time of the year that 

would have been when you went down to see the 

police? 

Ah I think it would he about November, I believe. 

Q. November 1971? 

A. Yeah. 

O. And what police did you go to see at that time? 

Wk. I seen MacIntyre and... 

Q. That is the present Chief of Police in Sydney 

John MacIntyre? 

A. Yeah John MacIntyre. 

Q. And who else did you see? 
EL 
A. And there was Corporal, I just can't think of 

his last name. 

O. And you told them the same story you are telling the 

Court today? 
21 

A. Right yeah. 

O. And what if anything happened to you after that, 

after you gave that statement? 

A. Well they asked me, they like I took a volunteer 

polygraph test and it was I think inconclusive you 

know so they didn't believe me and I was burnt up 

about that you know inside, they didn't believe me 

30. you know. 
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0. JAMES MACNEIL - Direct Examination  

Q. So you gave evidence respecting Donald Marshall 

on December 1st, 1982 for the Appeal Division of 

the Supreme Court of Nova Scotia? 

5. A. Yeah right yeah. 

Q. And you told them the same story then that you 

are telling now? 

A. Yeah right. 

10. Ok, no further questions. 

15. 

20. 

25. 

30. 
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0. JAMES MACNEIL  

BY MR. WINTERMANS - Cross Examination  

0. Now you and Mr. Ebsary met up at the Tavern? 

A. Yeah right. 

5.Q. The State Tavern which is no longer in existence? 

A. No there is Superior Propane place there now. 

Q. And you didn't go there together though did you? 

A. No I met him there. He was already there. 

Q. He was already there when you arrived? 

A. Yeah. 

Q. And what time was it you arrived? 

A. I think I arrived around 7 or 7:30 something like 

that. 
15. 

Q. Was that by some pre arranged plan that you met 

him there or was it just by coincidence? 

A. Just by coincidence. 

O. When you say that you had 7 or 8 beers and Mr. 
211 

Ebsary had about the same, when you say he had 

about the same are you referring to from the time 

that you got there until the time the two of you 

25. left? 

A. Yeah that's right. 

O. I suppose you can't be sure how many he had before 

you got there? 

A. No I can't be sure. 
30. 
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0. JAMES MACNEIL - Cross Examination  

Q. Did you go anywhere else before you.got to 

Crescent Street when you left the tavern, did 

you go directly from the tavern through the 

5. Park as you said to Crescent Street? 

A. Yeah right. 

Q. And that only took a few minutes? 

A. Yeah. 

10.0. 5 or 10 minutes? 

A. Right. 

Q. How long were you in the Crescent Street area 

befole you were approached by these two young men? 

A. Not too long, a few minutes. 
11 
Q. What do you mean by that? 

A. Just as soon as we crossed the bridge and went 

up on the far side of the road we were approached. 

Q. Did you stop before you were approached by these 
20. 

two young men or were you just walking home to 

Ebsary's house? 

A. We were just walking home. 

Q. So you never stopped? 

A. We never stopped no. 

Q. You didn't hang around? 

A. No, we never hung around. 

30.4. Did you have any conversation with Marshall or 

Seale? 
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0. JAMES MACNEIL - Cross Examination  

A. No. 

Q. Before Marshall put your arm up behind your back? 

A. No, no conversation. 

S. Q. There was no conversation? 

A. There was no conversation at all. 

Q. So if someone else were to say that you had a 

conversation for 10 or 15 minutes about women 

10. and bootleggers and stuff what would you say? 

A. I would say that it was not true. 

Q. Are you absolutely sure about that? 

A. Positive. 

Q. So you and Mr. Ebsary were just walking home from 
15. 

the State Tavern, you cut through the Park, is 

that a short cut to Ebsary's home? 

A. Yeah. 

O. You were on Crescent Street? 
20. 

A. Yeah. 

O. And you were attacked, is that a fair word to 

use? 

25.A. Yeah. 

Q. By 2 complete strangers? 

A. Yeah. 

O. To you at that time? 

11A. Right, yeah. 
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0. JAMES MACNEIL - Cross Examination  

Q. And what did you feel was being done to you 

and Mr. Ebsary? Did you feel that you were 

being robbed? 

IA. Yes I did yeah, I felt scared. 

Q. You were scared? 

A. Yeah. 

Q. You were afraid? 

10.A. Yeah. 

Q. Why were you afraid? 

A. Well it's my nature, you know a lot of people 

they don't you know, it's your chemical makeup, 

another person probably wouldn't be scared you 
15. 

know, he would you know do something, but I 

freezed, I'm that type. 

O. And when you say that Mr. Marshall put your right 

hand up behind your back, what do you mean by 
20. 

that;  was he pushing your arm up? 

A. He wasn't hurting me, he just held it. 

Q. Did he have his hand, his other hand somewhere 

else? 

A. I didn't notice. 

Q. Was he twisting it at all? 

A. No, he just had like so much strain on it, well 

30. I just frozed, I didn't try to put up a fuss or 

anything. 
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ix JAMES MACNEIL - Cross Examination  

Q. Did he push your arm up a little bit, up 

your back? 

A. Unhuh. 

5.Q. Was there some pressure there? 

A. Yeah. 

Q. And he never said anything to you at all? 

A. I can't remember him saying a word. 

10.Q• But Mr. Seale said something to Mr. Ebsary? 

A. Yeah. 

Q. Did Mr. Seale have his hands on Mr. Ebsary 

as far as you can recall? 

A. No he never had one hand on him. 
15. 
Q. Are you sure about that? 

A. I am positive. 

Q. Where were you looking? When Marshall had your 

hand up behind your back where were you looking? 
20. 

A. I was just... 

Q. You say that you froze? 

A. Yeah. He could have had his hand on him but 

25. I never seen it. 

0. Now you are saying that Seale could have had his 

hands on Ebsary? 

A. I never seen it so I don't know. 

NI Q. It is possible that you wern't looking in that direction? 
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JAMES MACNEIL - Cross Examination  0. 

A. It could be possible yeah. 

Q. I suppose you were pretty worried about your 

own safety? 

5.  A. Right. 

BY THE COURT  

Q. Well Seale and Ebsary were in very close contact 

with one another at that point in time wern't 

they? 

A. Yes. 

Q. very close to one another? 

A. Yeah. 

O. How far away from them were you? 

'5 A. About 3 feet I would say. 

BY MR. WINTERMANS  

Q. So the 4 of you then were in a pretty confined 

space? 
20. 

A. Yes. 

Q. Just a few feet would encompass all 4 of you? 

A. Yeah. 

Q. And you were afraid? 

A. Right. 

Q. What were you afraid of? 

A. I was afraid that I might get hurt or something. 

Q. So you were afraid, you thought you would be 
30. 

robbed and you were afraid that you would be hurt? 
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0. JAMES MACNEIL Cross Examination  

A. Yeah right. 

0. And how much time passed between the time that 

Marshall put your hand up behind your back and 

S. the time you saw a sweeping motion which we 

might assume was the stabbing of Seale, how 

much time passed? 

A. I would say roughly not more than 3 or 4 

10. minutes if that. 

Q. A matter of seconds do you think? 

A. Could be seconds, it happened so fast. 

Q. Was there any other conversation besides "dig 

man dig" and "I've got something for you", were 

there any other words said? 

A. No not a word said. 

Q. So it must have happened pretty quickly? 

A. Yeah. 
21 

Q. 3 or 4 minutes is quite a long time? 

A. Yeah. 

Q. I suggest to you it would be more like 5 or 

25. 10 seconds? 

A. Yeah. 

0. Would you agree with that? 

A. I would agree with that. 

30.0. Now you say that Mr. Seale ran away and fell? 
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0. JAMES MACNEIL - Cross Examination 

A. Yeah. 

Q. Did he scream? 

A. Yes. 

5- Q. How far did he run before he fell. 

A. To my knowledge it would be about from here 

to just about the first pew there where Mr. 

Ebsary is sitting. 

10.0. You are talking about? 

A. Just where you are at there. 

Q. How far is that about 20 to 30 feet? 

A. Yeah. 

Q. You indicated that you had 7 or 8 beers and 
15. 

that you were feeling pretty good but that 

you wern't staggering? 

A. No I wasn't staggering. 

20. 
O. Now if I was to suggest to you that you may 

have fallen off a curb or staggered and kind 

of tripped and Mr. Marshall just grabbed you 

to prop you up to keep you from falling down 

because you were staggering what would you 

say about that? 

A. I would say no to that. 

Q. Are you 'absolutely sure about that? 

A. I'm positive. 11 
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Q. Now you say that when you, that you heard 

Seale scream and then run away, fall down and 

then you said something to the effect that 

5. you thought that Marshall went after Ebsary? 

A. Right. 

Q. What do you mean by that? 

A. I think he tried to grab his arm or something. 

10.4. Did you see Marshall make a movement toward 

Ebsary? 

A. Yeah but everything happened so darn fast. 

O. Did you see Ebsary make any movement after that 

towards Marshall? 
15. 

A. Not that I can recall but he could have but 

I don't recall. 

Q. And then you say Mr. Marshall vanished? 

A. Yeah. 
20. 

Q. You couldn't see which direction he went? 

A. No. 

0. What was the lighting like there? 

25.A. Fair. 

Q. Could you make out people's faces? 

A. Oh yeah. 

BY THE COURT  

30. 02. Any street lighting around where you were standing? 
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A. Yeah there was light you know, you could see 

a person's face, but it was not like you were 

going down on Charlotte Street. 

5, BY MR. WINTERMANS  

Q. You testified that after that you and Mr. 

Ebsary went to Mr. Ebsary's home and that 

that was only a few minutes walk from where 

10. you were on Crescent Street is that right? 

A. Yes. 

Q. How would you describe your speed in going, were 

you walking at a normal pace or were you walking 

fast or were you running or what? 
15. A. 

Walking fast. 

Q. And Mr. Ebsary how old would you say Mr. Ebsary 

was in 1971? 

A. Around 60 I guess. 
20. 

Q. And how would you describe Mr. Marshall in terms 

of size, physical appearance? 

A. I would say he was about medium height you know 

25 at that time. Probably 5 foot 7 or something . 
like that. 

Q. Marshall? 

A. Yeah. 

30. 
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O. JAMES MACNEIL - Cross Examination 

Q. And what about Mr. Seale? 

A. I can't precisely there say, he might have been 

a bit taller. 

5.  O. Now I take it that you didn't actually see the 

weapon, the knife or whatever it was at the time 

the injury was taking place at Crescent Street? 

A. No. 

10 
Q. You didn't see a knife until later at Ebsary's 

house? 

A. At the residence yeah. 

Q. And you described that as a pocket knife? 

A. Yeah a pocket knife. 

15. O. Small. 

A. Yeah. 

Q. When you say pocket knife do you mean the type of 

knife that folds up like a jack knife? 

20. A. Yeah. 

Q. That the blade folds into the handle? 

A. Unhun. 

2S. Q. Is that the kind of knife you it was? 

A. Yeah. 

Q. Are you certain about that? 

A. Yeah. 

Q. And did you see that knife in Roy Ebsary's possession 
30. 

at any time before this incident on Crescent Street? 



76 • Page 62 

JAMES MACNEIL - Cross Examination O. 
A. No I never seen it before that. 

O. Did you know that Roy Ebsary had a knife in his 

pocket? 

5.  A. I didn't even know, I didn't even know that 

he had a grindstone to sharpen knifes on, I 

didn't realize that. 

Q. You had known him for some 3 months you say? 

10 A. 
Yeah. And I never knew that. 

. 
Q. Now you say that when you got to Ebsary's home 

yOu don't recall anyone else being there? 

A. Fo. 

Q. What about his daughter? 

A. I don't recall. 

Q. You don't recall her being there? 

A. No. 

Q. And you say you saw Ebsary go over and wipe 
20. or do what with the knife? 

A. He washed it under the sink. 

Q. Under the tap? 

A. Yeah. s  
25. 

Q. With water? 

A. Yeah. 

Q. Did you actually see any substance on the knife 

which you thought to be blood? 
30. 
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JAMES MACNEIL - Cross Examination  
0. 

A. Yeah I did. 

0. Are you certain of that? 

A. Yeah. 

s.  BY THE COURT  

Q. You are saying the knife was a pocket knife? 

A. Yeah. 

Q. After he washed it off did he put it back in 

10. his pocket? 

A. Um I didn't notice, I was in shock. 

BY MR. WINTERMANS  

That is all I have thank you. 

BY MR. EDWARDS  

15. No re examination Your Honour. 

20. 

25. 

30. 
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September 12, 1983 62. 

James William MacNeil, Direct Exam. by Mr. Edwards  

James William MacNeil is duly sworn. 

You are James William MacNeil? 

Yes I am. 

What is your present address Mr. MacNeil? 

Two two two Mount Pleasant Street. 

That's in Sydney? 

Yeah. 

How old are you Mr. MacNeil? 

I am thirty-nine. 

Thirty-nine? 

Yeah. 

What is your present occupation? 

I'm unemployed at this present time. 

You're a life long resident of Sydney? 

Yes. 

And you lived in Sydney in May of nineteen seventy-one? 

Yes. 

What was your address then? 

Ten 0 0 Seven Rear George Street. 

Rear George Street? 

Yes. 

What was your occupation at that time? 

I was in landscaping then. 

Now Mr. MacNeil, do you know the accused, Roy Newman Ebsary? 

Yes I do. 
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September 12, 1983 63. 

James William MacNeil, Direct Exam. by Mr. Edwards  

Is he in court today? 

Yes he is. 

Would you havea look around and find out please? 

Right here. 

Where are you pointing Mr. MacNeil? 

Right there, the fellow with the cast on him there. The 

cast on his neck. 

What color jacket is he wearing? 

He's wearing a light colored jacket and a yellow tie. 

MR. EDWARDS:  

For the record we'll say that he pointed to the accused 

My Lord. 

Mr. MacNeil, did you know Roy Newman Ebsary in nineteen 

seventy-one? 

Nineteen seventy-one, yes I did, yeah. 

Prior to the night of May twenty-eighth, nineteen seventy-one, 

how long had you known Roy Ebsary? 

I would say roughly around three months. 

Three months? 

Yeah. 

And during that three months would you describe the 

relationship between the two of you? 

Well we had a good relationship. I met him in the State 

Tavern and his son or daughter had a car there and I use to 

drive the car and I knew him pretty good at that there time. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

-Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 
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James William MacNeil, Direct Exam. by Mr. Edwards  

How would you describe your drinking habits 

time Mr. MacNeil? 

My drinking habits weren't too bad, you 

too heavy but after this they got heavy, after this 

incident they got heavy after this, you know, after what 

happened to the deceased. 

I would say fair, moderate. He wasn't heavy or yow
..
kr,i; 

- 

I wouldn't say he was a heavy drinker at that time anyway 

Do you know if he was employed at the time? 

I don't believe, I don't think he was 

don't think. 

Do you recall the night of May twenty-eighth, 

seventy-one? 

I recall it when we left the tavern. 

there. 

Now you say we, who was with you that night? 

I and Mr. Ebsary. 

That's Roy Ebsary, the accused? 

Yeah, right. 

Yes? 

We left there roughly, I think it was around 

eleven o'clock, ten thirty, eleven o'clock, 

that. 

around that 

..._ • 

know. They 

And what would you say about Roy Ebsary's drinking habits at 

the time? 

We were in the tavern .  
- •-• • .1., • , • 

• - •-- 
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September 12, 1983 65. 

James William MacNeil, Direct Exam. by Mr. Edwards  

That's in the night,of course? 

That was in the night, yeah. 

How long had you been at the tavern? 

I think we were there since evening, since about seven o'clock 

or six o'clock, but I can't be sure. Six, seven, something 

like that. 

Right. How much had you had to drink that night? 

I'd say I had about eight beer or something like that. 

And what effect, was the beer having on you, if any? 

Well I wasn't drunk, you know, I was just, I was feeling good 

but I wasn't drunk like. 

How was it affecting your walk, if at all? 

My walk was alright. 

What about Mr. Ebsary, how much had he had to drink that 

night? 

I couldn't judge that night what he had to drink but I would 

say roughly around the same. You know, like, when you're in 

a tavern and a person is talking, I'm not sure,but I believe, 

whether somebody else came over to the Gable or something. 

When you're talking you're not really looking but I'd say 

roughly around that there much. 

And what effect did it appear to be having on him if any? 

He seemed to be alright, he seemed to be walking straight. 

Now the State Tavern, that's no longer in business is it? 

That is out of business. 
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September 12, 1983 66. 

James William MacNeil, Direct Exam. by Mr. Edwards  

Where was it located at the time? 

Right at the corner of Falmouth and George Street. 

So you and Mr. Ebsary left the tavern, you say somewhere 

around ten thirty or eleven o'clock? 

Hmm-mm, yeah. 

Did anyone leave with you or was it just the two of you? 

Just the two of us. 

What route did you take? 

We came down George and we took a short cut up through the 

park. 

That's Wentworth Park? 

Wentworth Park, yeah. 

To what streets? 

To Crescent Street. 

Crescent Street. Where were you headed at the time? 

We were heading for his place. 

Which was where? 

On Argyle Street. 

So do you recall approximately what time it would have been 

or how long after you left the tavern was it before you 

crossed through the park? 

I would say it wouldn't be too long, about five or ten 

minutes, something like that. From the tavern to the spot 
— 

there it's only about a ten minute walk, a fifteen minute walk. 
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September 121  1983 67. 

James William MacNeil, Direct Exam. by Mr. Edwards  

Perhaps you could tell the jury then what occurred from the 

time you reached the park? 

Well when we reached the park we crossed over to Crescent 

Street. When we crossed over to Crescent Street then we were 

approached by the deceased, Mr. Seale, and Marshall. My 

hand, Marshall put my hand up behind my back. • • 

That's Donald Marshall, Jr.? 

Donald Marshall, Jr. Then at that time like ah, I just froze. 

I just froze and the next question I heard, the deceased 

Seale asking Mr. Ebsary: "Dig man, dig". 

Seale said to Ebsary, "Dig man, dig."? 

Yeah. 

What was he doing when he said that Mr. MacNeil, if anything? - 

I think the intentions were to rob him, I had no money. 

Yeah but, the question is what was Seale doing when he said 

"dig man, dig"? Was he doing anything? 

He was- just-standing right -- he was standing right in front 

of him like. 

How far from him? 

I:Would'sar roughlYa out three or four feet. 
• . 

Yes? • 

Yeah, I wduld-saFi'oughfy- abouf. three or f&Ur-  feet. 

So he said-"dig man, dig"? 

Yeah. 
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What happened then? 

And Mr. Ebsary said I got something for you and he just slid 

his hand in his pocket like that. I didn't, you know, I 

was just in a frozen state like that, and then SHWOO, 

I seen this big squirt of blood coming out of no where and 

I just went right into the state of shock: You know, it was 

terrible. 

Just before - or put it this way. While Seale was saying 

"dig man, die where was Marshall? 

Marshall still had my arm. But I can have it in a phrase 

like, I think Marshall let go of my arm like that because I 

can be sure that he tried to go for Ebsary. Like, you know, 

in a phrase, you know. But I know he let go of my arm like. 

He just dropped my arm. 

After you saw this squirt of blood, what did Seale do? 

Seale, he ran, I seen him, he ran -- he ran and then I seen 

him down, like he fell. 

About how far from where you were? 

Gee it's pretty hard now just . . . 

Well look at points in this court room. 

I would say from about, from to where I'm sitting probably 

a little bit farther than you. Around fifty yards or somethin 

like that.. 

You're saying, you ten me to stop. 

Stop there. 
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Stop here? 

Yeah. 

So I would suggest to you that's about thirty-five,forty 

feet, okay? 

Yeah. 

So Mr. Seale fell at that point? 

Yeah, he fell at that there point, yeah. 

Just before you saw the blood again, would you describe what 

Mr. Ebsary did? 

Mr. Ebsary, we went right up to his place. 

No, no. Just before you saw the blood squirt? 

Yeah? 

What was Ebsary doing? 

Well Mr. Ebsary just ah, headed for home like, he just said 

come and we just headed for home like, he wanted to get home. 

Yeah, that was after? 

That was after, yeah. 

That was after, I'm talking about before. Just back up a 
:•-le 

bit, okay. When Seale said "dig man, dig", just describeWV 

exactly what Mr. Ebsary did at that point. 

At that time he said "I got something for you" and he,lajaW 

his, hand 4  into his pocket-  and he-  justcut him up .1A,Ice 

You're indicating an upward motion with your right hand7 -'.-!' 

k I would say an upward motion, yeah. - 
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What, if anything, did he have in his hands? 

A knife, a knife in his hand. 

How big was the knife, do you recall? 

Well usually, I think it was a pocket knife. UsuallY:tliatr -- 

what people carry, you know, but I can't be sure-j-UirlY 

the size but a pocket knife would be a six incH- bl-atut I 

can't, you know, I can't be really sure. 

Did you see the blade? 

No, I never seen the blade. This is just presay. 

Okay. So after Mr. Marshall let go of you, I believe 

said that he went toward Ebsary? 

Yeah. 

What happened between Ebsary and Marshall,if anything, 

that point? 

I just, I can't be sure. I think Ebsary waved,like_thiat 
- 

at Marshall with his hand. It was like an upw_Ar
f..4::11) 

Then Marshall just vanished, right there he  

, 

I can't remember the directions, I can't remember thedir".'ection 
' - 

Then where did you and Ebsary go? 

We went up to his place on Argyle Street. 

And how long would it have taken you to get from CresdentYStree 

to his place on Argyle Street? 

He took off? 

Yeah. 

Do you remember what way he took off? 
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A. I'd say roughly fifteen minutes. 

Q. About fifteen minutes? 

A. Yeah. 

Q. Yes. And when you got to his house what did you do? 

A. I sat in the front room and he went in and he was washing 

the knife off underneath the sink, the blood off the knife 

under the sink like. 

Q. Did you see him do that? 

A. I seen him like from a distance there, and that was it. 

I just stayed for a little while longer and then I went home. 

Q. Do you recall if there was anyone else in the house that 

night? 

A. I was to, I was to -- if there was I can't recall because I 

was to in a state of shock like. 

Q. Now when did you next go back to Ebsary's house after that? 

A. I went back the next day. 

Q. Yes? 

A. And I told him that the fellow died. 

Q. You told who? 

A. Mr. Ebsary that the fellow died and Mr. Ebsary said it was 

self defence. 

84. ow did you know that the fellow had died? 4,1pf 

heard it on the radio and he he said it was self defence :r' 
- 

o what did you say then when he said it was self defence?-, 

A. 

85. Q. 
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Well I said I don't really think. I don't think. To me 

it was -- like when he asked me that there question I was 

laying in bed there. I just ah, I couldn't accept it as 

being self defence in my own thinking, ah. 

Is that what you told Ebsary? 

No I didn't tell him that but in my own thinking I couldn't 

take it. . 

What did you tell Ebsary, if anything, or what did you say -: 

to Ebsary after he said it was self defence? 

Ah-h, I told him he didn't have to kill him, I said. I said. 

he should have like, meaning he should, have handed over n 

billfold because the fellow never put a gun in his face or.,.

darn thing so he should have handed over his billfold 

Q. 
A. 

;2 7 Q. 

88. Q. 
A. 

but people act in different ways I guess. 

And what did he say to that, if anything? 

He never said nothing, nothing. He just said 

I never went back to the house again after ah 

a couple of days after that - where was I at 

the house and his son came up and his wife up. 

That's Ebsary's son and wife? 

Yeah. They told me not to go down to the house 

of what. • • 

You can't tell what they told you. But you had 

conversation with the wife and son? 

A. Yeah, right. 

some 
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As a result of that conversation you never went back to 

his house? 

Right. 

Mr. MacNeil when did you first tell anybody about this 

incident? 

Well when I went home I was pretty well ah - I couldn't sleep 

and then I never really told anybody except my like ah, when 

I went to the police after Mr. Marshall was tried. 

You went to the police after Mr. Marshall was tried? 

Yeah. 

Do you recall what month that would have been? 

That was just about ten days after that I think, or elevem,,,.. 

days. 

73. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. Ten days after he was convicted? 
L.4  ' 

A. Yeah, right, yeah. 

Q. Do you remember what month that was, what month of the year? 

A. I don't know, wait now, that was in November was it? 

Q. November seventy-one? 

A. Yeah. 

Q. Alright. So what police did you go to then? 

A. I went to Sydney Police. I think it was MacIntyre 

Q. John MacIntyre, the one who is now chief? 

A. Yeah. 

Q. Yes? 

A. And I gave him a statement and he wouldn't, him and there 
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was another cop there with him, I forget the cop's name. 

They wouldn't believe me so I said I'll take a voluntary 

lie detector test. So I took that and that came out negative 

too, so you-know, I was really in a pickle there. Nobody 

believed me and Chripts, a fellow has to spend all that time 

in jail for something he didn't do and you've got to live 

with it. 

MR. WINTERMANS: 

Your Honour, My Lord, I want to object again, I question the 

relevancy of this testimony. 

MR. EDWARDS:  

No further questions, thank you Mr. MacNeil. 

MR. WINTERMANS: 

Mr. MacNeil, how old were you at the time that this incident 

took place? 

I was twenty-five. 

And Mr. Ebsary, do you know how old he was at that time, 

approximately? 

He'd be around sixty I guess. 

About sixty? 

Yeah. 

How would you describe Mr. Seale in terms of size? 

I would say that he was a little bit taller than Marshall, 
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I think he was taller than Marshall. 
_ _ 

You say that you first met Mr. Ebsary  at the State Tavernt 

which use to be ori- eo-rge Street. I understand it no longer-

exists there. there. 

Yeah, right. 

It's on the corner of George and what? 

George and Falmouth. 

Falmouth, okay. Mr. Ebsary was already at the tavern, 

wasn't he? 

Yeah. 

And you just met him by coincidence there? 

I believe so, yeah. 

So you're saying that you had about eight beers and that 

Ebsary probably had about eight beers. When you say that 

you're referring to the time that you were at the tavern 

with Mr. Ebsary, right? 

Yeah. 

But you're not sure how long Mr. Ebsary was at the tavern 

before you got there? 

No I'm not. 

Because you weren't there, right. 

No I'm not, I can't. 

Okay, so you're not sure how much he had to drink before you 

even got there then? 

No. 
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There's no way that you could know that? 

No, there's no way I could. 

So you walked down George Street and of course that would be 

in the direction of Mr. Ebsary's residence at that time, 

which was on Argyle Street? 

Yeah, right. 

And you cut through Wentworth Park which would have been 

directly on route to Mr. Ebsary's house at that time? 

Yeah, right, yeah. 

Were you walking the whole time before you were approached 

by Marshall and Seale? 

Yeah, we were walking. 

Did you stop in the park at all, lingering or anything like 

that? 

No, we never stopped for nothing, no. 

You just kept walking through at at steady pace? 

Yeah. 

And you were up on Crescent Street? 

Yeah. 

You say that Marshall and Seale approached you? 

Hmm-mm. 

You or Mr. Ebsary didn't approach them, did you? 

No, no, no. 

So if someone was to testify that you or Mr. Ebsary called 

them over what would you say to that? 
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I would have to say no, I would have to say no. 

From what direction- did Mr. Marshall approach you? 

Well when we got up on the street from across the road I 

would say it would be around, just around, just as we. 

Okay. Let me rephrase that, I don't think you understand 

my question. Did he approach you from in front of you or 

from behind you or from beside you? 

I would say it would be sort of like in front of us. 

He approached you from the front? 

Yeah. 

Did you see him coming then? 

No, I never seen him coming. 

Do you recall having given evidence at the preliminary 

inquiry into this matter on August the fourth, nineteen 

eighty-three? 

Yeah. 

I'll just refer you to something at page forty-two, line five. 

Do you recall being asked the question by my Learned Friend, 

"Where did they approach you from, front or behind?" Your 

answer: "I would say it would be from like behind or like 

in a counter clockways, you know, like we were across the 

other side but I think it would be like from behind." 

Do you recall having said that then? 

Yeah, I think I recall saying that. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
A. 
Q. 
A. 

Q. 

ud A. 
2 28. Q. 

A. 
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Let me ask you the question again. Did Marshall approach 

you from the front or from behind or from sideways or what? 

It was sort of like on a clock direction, like. 

What do you mean by that? 

Sort of like , I don't know in the heck; Marshall grabbed 

my arm and then all of a sudden I seen Mr. Seale in front 

of Mr. Ebsary. 

So let me just ask you this then. Did you see Mr. Seale at 

any time before Mr. Marshall grabbed your arm? 

Uh-h. 

Right at that - that night? 

Q. 

A. 

Q. 

A. 

A. 

32. Q. 

A. No. 

Q. Okay, so the first thing that you remember then as far as 

Marshall and Seale go is that Mr. Marshall grabbed your arm? 

A. Hmm-mm. 

Q. And he pushed it up behind your back? 

A. Yeah. 

Q. Like this? 

A. Yeah. 

r 36. Q. And he put some pressure on it? 
8 

A. Not too much pressure, I just froze when he grabbed it. 

Q. He didn't hurt you or anything? 

A. No, he never hurt me, no. 

Q. But he had you. . 

A. He just had me like that. 
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So that you couldn't really move? 

So I couldn't move like, right. Well I didn't plan or attend 

to move.- 

You thought that you were being robbed, is that right? 

Yeah, right. 

And you were afraid? 

Darn rights I was. 

You thought that you might get hurt? 

Darn rights. 

And Mr. Ebsary was standing right beside you? 

Yeah. 

Just a couple of feet away from you? 

Yeah, almost next, right, yeah. 

The two of you had been just walking along? 

Yeah, right. 

Just minding your own business? 

Yeah. 

Was there any conversation between either you and Ebsary with 

these two people, Seale and Marshall, before Mr. Marshall 

grabbed your arm? 

No. 

Was there any conversation at all? 

No. 
either 

With and Marshall? 

No conversation whatsoever. 



96 

September 12, 1983 80. 

James William MacNeil, Cross Exam. by Mr. Wintermans  

Was there any contact whatsoever? 

No. 

Okay. So what you're saying is that you were walking through 

the park on your way to Mr. Ebsary's house? 

Right. 

You were minding your own business? 

Hmm-mm. 

You said that you had had a few beers but that you weren't 

staggering or anything, is the right? 

No, I wasn't staggering. 

And two total strangers, were they total strangers? 

Total strangers. 

Sandy Seale and Marshall? 

Total strangers. 

Came up to you and attacked you. Is that a fair word to use? 

Would be. 

At least Marshall attacked you? 

Yeah, at least Marshall attacked me, yeah. 

I suppose you were more concerned about yourself and Mr. 

Marshall at that immediate moment than with Mr. Ebsary and 

Mr. Seale. Is that fair to say? 

Yeah, that would be fair to say. 

Okay. And I suggest to you that between the time that 

Mr. Marshall grabbed your arm and put it up behind your back 

and the time that the knife came out and the two were cut 
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with it, that that whole incident only took five or ten 

seconds, is that fair to say? 

I would say, yeah. 

So it all happened very fast? 

Very fast, yeah. 

And you say that right after Mr. Marshall put your hand up 

behind your back you heard some conversation between 

Mr. Seale and Mr. Ebsary? 

Hmm-mm. 

Now you indicated that you heard Mr. Seale say: "dig man, die. 

I heard that, yeah. 

By that you understood, give me your money, dig into your 

pockets and give me your money? 

Yeah, right, yeah. 

And that Mr. Ebsary said something to the effect, reaching 

into his pocket,"here, I've got something for you" or 

something like that? 

Yeah, I heard that, yeah. 

Is that right? 

I heard him saying that. 

Is it possible that there may have been some conversation 

between Seale and Ebsary before the comment "dig man, dig"? 

I don't believe, no. I don't think, no. 

Are you sure that you may have just been so upset by being 

held by Mr. Marshall that you may not have noticed that 
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it was all happening so fast? 

No, no there was no conversation, no. 

I see. Isn't it true that Marshall never said one word to 

you before he put your arm up behind your back? 

Marshall never said a word to me, no. 

Now you didn't actually see the knife at the scene, is that 

correct? 

That's true. 

It wasn't until later at the house? 

Yeah. 

And you say that Mr. Marshall, this is all happening of course 

in a five or ten second period but, after your arm was up 

behind your back and you heard "dig man, dig" and "I've got 

something for you" and you saw Mr. Ebsary move his arm 

towards Seale, isn't it right that you said that Mr. Marshall 

then made a move towards Mr. Ebsary? 

Yeah, yeah, I seen that. I seen him making a move towards. 

And then Mr. Ebsary you say kind of swung his, put his arm 

up, his hand? 

Yeah, and then Marshall. 

And then Marshall ran away? 

Then he disappeared, yeah. 

Right. And Seale was already gone at that point? 

Yeah. 
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He had already run and fell down or whatever? 

Yeah. 

You and Mr. Ebsary then walked quickly to Mr. Ebsary's 

residence, is that correct? 

Hmm-mm, yeah. 

And then when you got to Mr. Ebsary's residence you saw the 

knife at that time, did you not? 

I saw the knife, I saw the knife. 

Isn't it true that this knife was a small knife with a 

brown handle on it? 

There I can't -- I can't be reafly confident because I just, 

had like a glimpse of it. There could have been a brown, 

handle on it, but I can't be just, I'm not. 

Okay, what about the small aspect of it then? 

I can't give you no size on the blade either. Just like if.. 

But it was a pocket knif9? 
• 

Yeah this' is-WhatI.Z11-.-..figure-iteTwa:s-. 

When you say a pocket knife to you mea. ike a jack knife, 

the blade folds into the handle? 

Yeah, right, yeah. 

You said did you not too Mr. MacNeil, something to the effect 

"you did a good job back there"? 

Yeah, I did when we got to the house. His daughter, I was tell 

her that. 

'7 5 Q. 
A. 
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And that was because you were glad because you thought that 

you might have been hurt, or something like that? 

Yes, yes I was. 

So you went to the police after the trial was over, the 

Marshall trial was over? 

Hmm-mm. 

After Marshall had been sentenced, is that right? 

Yeah, right. 

But they didn't believe you? 

No. 

The City Police didn't believe your story, is that right? 

No, they didn't believe me. 

And that was some ten days after the sentence was passed? 

Yeah, yeah. 

Isn't it true that just before this stabbing incident took 

place that Mr. Seale could have had his hands on Mr. Ebsary 

but you're not sure? 

Yeah, that could be possible, it could be possible. 

And it's possible that you weren't looking in Mr. Ebsary's 

direction because you were more concerned with what was 

happening to you at the hands of Mr. Marshall, is that correct? 

Well I couldn't say that's correct because I noticed his 

hand going into motion like. 

I'm talking about before that, right before you saw the hand 

going. 
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Oh-h, yeah, right, yeah, yeah, oh. 

You were pretty worried about your own safety at that point? 

Yeah, right. 

You were afraid that you were being robbed and that you'd 

be hurt? 

Yeah, right. 

If I was to suggest to you that the reason that Mr. Marshall 

grabbed a hold of your arm was because he thought that you? 

were drunk and you were staggering and were about to fall 

down and that he was just trying to help you out, what would' 

you say to that suggestion? 

I would say it's wrong. I'd say that's wrong. 

Now with respect to the description of the knife, today 

you're saying that you're not sure how small it was or 

whether it had a brown handle and that. You recall having 

given evidence at the preliminary inquiry that I referred 

to earlier, do you?' 

No answer. 

In August of nineteen eighty-three? 

Hmm-mm. 

Are you sure that the knife was in fact a jack knife type- 

knife, where the blade folds into the handle? • - 

Well I figure that's the kind of a knife people carry on them, 

a pocket knife, jack knife like. - 
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Do you recall having been asked as I refer to the preliminary 

inquiry in August of nineteen eighty-three: Question: "When 

you say pocket knife" 

MR. EDWARDS: 

Page and line please. 

MR. WINTERMANS:  

Page sixty-one, line seventeen. 

"When you say pocket knife do you mean the type of knife 

that folds up like a jack knife?". Your answer:"Yeah". 

Question: "That the blade folds into the handle?" Answer: 

"Uh-hah". "Is that the kind of knife it was?" Answer: 

"Yeah." Question: "Are you certain about that?" Answer: 

"Yeah.". Do you recall having said that at the preliminary? 

That you were certain that it was a jack knife? 

I believe I did. 

Isn't it true that you never saw any knife in Mr. Ebsary's 

possession earlier that evening? 

No, I didn't even know. 

You were totally unaware of whether Mr. Ebsary had any kind 

of a knife on him? 

I was totally unaware, totally unaware. 

Was it fairly dark at the tavern - not at the tavern, at the 

park that night? 

The lighting was fair. 
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Was fair? 

It wasn't really dark it was just fair. 

So this is back in nineteen seventy-one around midnight? 

Hmm-mm. 

In a park? 

Yeah, it was fair, it wasn't really dark out. 

But the lighting was such that you were unable to see 

exactly what Ebsary had in his hand at that time, wasn't it? 

No answer. 

You said that you couldn't see the knife that well, isn't 

that right? 

Well, no, that's right, yeah. 

Now, again, you're saying today that you're not sure about 

the size of the knife that you saw later at the house? 

Yeah. 

Is that what you're saying? 

Yeah. 

Do you recall having given evidence up in Halifax before the 

Nova Scotia Court of Appeal in nineteen eighty-two, do 

you remember that? Giving evidence in Halifax, do you 

remember testifying up in Halifax? 

Yeah, right. 

Concerning this incident? 

Yeah. 
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Page ninety-nine, that evidence. Do you remember the 

question, line twenty-seven or something like that, 

Question: "But the point is you did see the knife before 

it went into Seale, did you?" Answer: "Not exactly because 

you know it was kind of dark like but I seen, I seen it. I 

had a glimpse of it after that, like you know, it was only 

a pocket knife, not a dagger or nothing, it was only small." 

Do you remember saying that? 

I remember saying that when I seen a glimpse of it after 

that. The only place I seen a glimpse of it was back home 

when he was washing it under the sink so I figured it was 

only a pocket knife. 

So what you're saying is that you assumed that the knife that 

you saw back at Ebsary's house, that he was washing in the 

sink, was the same knife that he had used back at the park, 

is that what you're saying? 

Hmm-mm. 

Yes? 

Pardon? 

Are you assuming that the knife that you saw Ebsary washing 

in the sink was the same knife that Mr. Ebsary had back in 

the park? 

Yeah, because there was blood on it and there was blood on 

his hands, blood on the handle. 



A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

7 

2 
0 
I. 

R
E

P
O

R
T

E
R

S
  P

A
P

E
R

  &
 M

F
G

.  C
O

.  
105 

Nat--51146-67 taar 

75. 

1:50 Court Opens. 

Jury called. All present. 

Mr. James MacNeil duly sworn and examined. 

Mr. MacNeil, direct examination, by Mr. Edwards  

Your name is James MacNeil? 

Yes your honour. 

What's your address Mr. MacNeil? 

Two-two-two Mount Pleasant Street 

That's in Sydney is it. 

Yeah. 

How old are you now Mr. MacNeil? 

Thirty-Nine. 

And what's your present occupation? 

I'm working part-time-- just casual labour, like part-time 

you know. 

Okay, and in nineteen seventy-one how old were you? -- 

Ah, twenty-five. 

Twenty-five or twenty-six? 

Yeah. 

What was your occupation then? 

I was in landscaping then. 

Landscaping? 

Yeah. 

What was your address then? 

Ten-0-Seven Rear George Street. 
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76. 

Mr. MacNeil, direct examination, by Mr. Edwards  

And had you been a life long resident of Sydney up to that 

time? 

Yes Your Honour. 

And prior to May of nineteen seventy-one, had you known 

the accused, Roy Newman Ebsary? 

Yeah. 

Yes? 

Yeah. 

How long before May in seventy-one had you known Mr. Ebsary? 

About a couple of weeks, something like that. 

And is the Roy Newman Ebsary whom you knew then in court 

today. 

Yeah. 

And would you point him out please? 

Sitting right over here. 

What's he wearing? 

Blue coat, glasses, black tie and white shirt. 

And the record show him indicating the accused My Lord. 

By the Court: Yes. 

On the night of May twenty-eigth, nineteen seventy-one were 

you with Roy Newman Ebsary that evening? 

Yeah. 

Were you? 

No answer. 
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77. 

Mr. MacNeil, direct examination, by Mr. Edwards  

And where did you meet Mr. Ebsary on that evening? 

In the State Tavern on George Street. 

The State Tavern on George Street? 

Yeah. 

Mr. Ebsary: Objection of the victim. 

By the Court: Mr. Ebsary you have counsel and he is very 

competent and he is doing a good job for you. So, you just 

let him speak for you and if you want to speak in some 

manner, you just tug his coat tails and the message will 

get across. 

You met him in the State Tavern that evening? 

Yes your Honour. 

What time did you go to the State Tavern? 

I went there between six and seven -- something like that 

in the evening. 

You mean six or seven p.m.? 

Yeah. 

And who did you go there with? 

Myself. 

And you met Mr. Ebsary inside the tavern? 

Right. 

And who was with him,if anyone, at the time? 

I can't be just positive, I believe there was another person 

sitting with him? 

And you joined him at the table? 

Yeah. 

21. 

A. 

Q. 
A. 

:3. 

A. 

2-1. Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

29.. 

— A. 



A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

-0. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

FO
R

M
  W

.1
0
0
 R
E

P
O

R
TE

R
S

 P
A

P
E

R
 &

  M
F

G
.  C

O
.  
8

0
0-

62
o

-0
3
1

3 

108 

78. 

Mr. MacNeil, direct examination, by Mr. Edwards  

And you remained at the State Tavern how long? 

About twoilhours, I'd say two hours. 

And during that two hours how much had you had to drink? 

I had roughly seven, eight beer. 

Seven, eight beer. Had you done any drinking that day 

before you went to the tavern? 

No, I didn't do no drinking that day. 

So, when you got to the tavern who was with you then? 

Mr. Ebsary. 

Do you recall time it was roughly when you left the tavern? 

It was after ten o'clock. 

And you went there at what time? 

I went there at seven. 

So, you were there over three hours? 

Yeah, right. 

So, did you and Mr. Ebsary leave alone or did someone else 

go with you? 

We left alone, the two of us. 

Now, the State Tavern, that was located on George Street? 

Yeah, right across from the Joy Supermarket on the right 

hand side. 

And when you and Mr. Ebsary left the tavern, what direction 

did you go? 

'We went towards George Street down, that's,.ah, towards the 

park. 
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79. 

Mr. MacNeil, direct examination, by Mr. Edwards  

Down George Street, toward—that would be Wentworth Park? 

-Ybah, right. 

Where were you headed? 

We were headed for Mr. Ebsary's home. 

And where was that at the time? 

That was on Rear Argyle Street. 

When you got to Wentworth Park, what route did you take then? 

We took the shortcut, there's a bridge, that goes down like-- 

you go down first and there's like, there was a bridge there 

its been rebuilt -- then it was just like old fashion, 

like wood and that. Now, they rebuilt it, they have a 

concrete one there. But it's in the same indentically spot. 

I see. 

Per say. 

So, you left George Street, then went through the 'Park over 

the foot bridge? 

Yeah. 

And were did you come out of at? 

We came out up at Crescent Street. 

And that runs along the perimeter of the park? 

Yeah, right. 

When we came up to the top of the hill we crossed over on 

the Crescent Street where we went right over, like the side-

walk. 

You crossed Crescent Street itself? 

Yeah. 
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80. 

Mr. MacNeil, direct examination, by Mr. Edwards 

So what you are saying is that the sidewalk that runs across 

Crescent Street is on the side of the street furthest from 

the park? 

Right, yeah. 

Alright. So, then when you got on the sidewalk on Crescent 

Street, what direction did you go? 

When we crossed over, ah, we crossed over, I believe we took 

the direction towards, there is two ways you can go to his 

house, eh? 

Yeah. 

You can go that way or you can go up like that. 
Perhaps you 
/could just come down here Mr. MacNeil and refer to Exhibit 

Number One. Maybe you could just stand aside so the jury 

can see it. Just over there. Now, this is George Street 

now show us where you would enter the park. 

Right about here. 

You are indicating, another witness has put an arrow there 

already? 

Oh no. 

But you're indicating this, where the arrow. And there is 

a bridge shown here, is that the bridge you are referring to? 

Yeah. 

So then we you come off the bridge, what way did you go? 

We walked right up to here, this is Crescent right? 
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81. 

direct examination, by Mr. Edwards 

So, you are indicating the path on the right hand side-- 

there are two path going from the bridge and the one on 

the right hand side is the "Y". 

 

A. Yeah. 

 Q. So then you 

Street, the 

crossed, you're saying, the far side of Crescent 

far side from the park? 

A. Yeah. 

 Q. To the sidewalk? 

A. Right. 

E. Q. Alright, now my question was when you got on the far side 

of Crescent Street what way did you go--back this way 

toward Argyle or this way toward the intersection of South 

Bentick Street? 

We went this here way. 

You are indicating the intersection toward South Bentick 

Street? 

Yeah, right. 

Alright then perhaps you could return to the witness stand. 

Alright, so, what if anything occured as you began walking 

toward South Bentick Street. 

We were approached, by, ah, the deceased, Sandy Seale and 

Mr. Marshall. 

Now prior to that night did you know either Sandy Seale or 

Mr. Marshall, you referred to Donald naturally? 

No. 
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82. 

Mr. MacNeil, direct examination, by Mr. Edwards  

You didn't know either one of them on that evening? 

No. 

So, when you met them -- would you describe how you met them? 

Well, I think, it came so fast it seemed like I think we were 

they approached us fror the front but then Marshall had my 

right arm and started coming like counter clockwise and put 

it up behind my back. So, then I kind of like froze like, eh 

At that time the deceased, Sandy Seale, was facing Ebsary on 

the inside like. 

On the inside you mean from the street? 

Yeah. 

You and Marshall would have been out by the curb? 

Yeah. 

As opposed to the street? 

Yeah, right. 

And Ebsary and Seale would have been on the inside? 

Yeah, on the inside right, yeah. 

And when Mr. Marshall put your arm up behind your back, can 

you recall what Seale and Ebsary were doing? 

When he done that I heard Seale telling Mr. Ebsary to dig. 

Dig man, like that. 

He said what? 

Dig man. 

Dig? 

Yeah. 
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83. 

Mr. MacNeil, direct examination, by Hr. Edwards  

Yes. 

So, I figured it was probably a robbery. I didn't have no 

money, I was kind of shook up. I just stayed and, ah. 

So when Seale said to Ebsary, dig man, what, if anything, 

did Ebsary do? 

He said I got something for you. 

He said I got something for you? 

Yeah. 

Now when Seale says dig man to Ebsary, do you recall how 

Seale's hands were? 

They were just out like that? 

When you say out like that... 

Just laying by his sides. 

By his sides? 

Right, yeah. 

And what about Mr. Ebsary, where were his hands at the time? 

I just can't recall where his hands were, but I imagine they 

would be by his side. 

Alright now you can't imagine but just tell us. 

By the Court: He can but he mustn't tell us. 

Now tell us--you said that after Seale said dig man, Ebsary 

said what? 

I got something for you. 

Now how much time passed. between Seale saying dig man and 

Ebsary answering I got something for you? 

Just a split second -- no time at all. 
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84. 

Mr. MacNeil, direct examination, by Mr. Edwards  

Split second, right? 

Yeah. 

What, if anything, did Ebsary do when he said I got something 

for you? 

I think he put -- come out of his pocket like that. 

Now you're motioning with your right hand? 

Yeah, he came out with his hand and he went like that. 

Now when you said when he went like that, for the record, 

you are showing upward motion with your right hand, is that 

correct? 

Yeah, yeah. 

And in what direction did he make that motion? 

In upwards, like upward direction. 

In relation to Mr. Seale? 

In like, just like upward direction. 

Put it this way--where did he make contact with Mr.- Seale, 

if he did make contact? 

In his abdomen--his stomach. 

Did you see if Mr. Ebsary had anything in his hand as he made 

that upward sweeping motion you just described? 

No, but I seen like blood. 

When did you see the blood? 

Coming out of the deceased Mr. Seale. 

What if any sound did you hear from Mr. Seale or Mr. Ebsary? 

I heard a scream coming from Mr. Seale and then everything 

was in phrases and I seen him, he ran. 
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Mr. MacNeil, direct examination_, by Mr. Edwards  

Who ran? 

Mr. Seale, he ran. 

Right. 

And he sort of like ran to the other side of the street. 

Ran to the other side of the street--the park side? 

Yeah, right. 

Then, I believe that Marshall had tried to do something or 

some darn thing but I think Ebsary or something I can't be 

quite sure. 

You tell us what you remember Ebsary doing? 

I think like Ebsary made like a swing for him. 

For him you mean Marshall? 

Marshall, yeah, but I think what Marshall was trying to do 

was help his friend or something like that. 
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 Q. When he let your hand go, what was the motion he made 

then? 

0 
A. He sort of come over, like, then I was like, everything was 

U. 

happening so fast there. 

 Q. When you say he came over, do you mean he came over towards 

Ebsary? 

A. No, he just of like, I don't know if he reached over or it 
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86. 
Mr. MacNeil, direct examination, by Mr. Edwards  

Reached over to wham, to where? 

Reached over, like he put his hand over. 

But to where? 

Toward Ebsary. 

Gut when he reached over toward Ebsary, what did Ebsary do? 

As far as I can think Ebsary sort of like went like that. 

You are making sort of a downward motion with your right hand' 

Yeah, right. 

What, if anything, did you see in Ebsary's hand at that time? 

I couldn't see because I was sort of in a state of shock. 

You see something like that, you don't, you know, you get 

some people get different ways but I guess, I was just 

frozen like, you know. 

Now, after Ebsary made that last motion you just described, 

towards Marshall what, if anything, did Marshall do then? 

I can't--Marshall just disappeared. 

Do you remember what direction he went when he disappeared? 

No, I don't remember the direction, no. 

Did you see Mr. Seale at that time? 

No, I couldn't see him at that time. 

What did you and Mr. Ebsary do then? 

The next minute we.were at his house. 

You went to his house? 

Yeah. 

Do you remember what route you took to get to his house? 

I can't be sure. 
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Mr. MacNeil, direct examination, by Mr. Edwards  

Can you give us an idea of how long it would have taken you 

to get from where this incident took place to Mr. Ebsary's 

house? 

I'd say ten minutes or so. 

Mr. Ebsary: (Inaudible). 

By the Court: Remember what I told you earlier Mr. Ebsary, 

that you have to have you stay in court throughout the whole 

proceeding. 

So you and Mr. Ebsary went to Mr. Ebsary's house on Rear 

Argyle Street? 

Yeah, right. 

I take it you went in the house? 

Yeah. 

With Mr. Ebsary? 

Yeah, right. 

Do you recall if there was anyone else in the house that 

night? 

I can't--I never seen anybody. 

Where did you and Mr. Ebsary go then? 

Well I sort of sat out in a room, like you know, it's right 

off to the kitchen and look in the kitchen and I'd seen him 

cleaning his and the knife underneath the thing. 

What do you mean by cleaning the knife underneath the thing? 

Underneath the tap. 

Underneath the tap? 
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88. 

Mr. MacNeil, direct examination, by Mr. Edwards  

That would have been in what area, bathroom, kitchen? 

In the kitchen. 

How far were you sitting from Mr. Ebsary? 

I was only about from where you're standing to  

Are you indicating approximately twenty feet? 

Not even that just about from here to the middle of the 

rail there. 

Middle of the rail? 

Yeah. 

About ten feet away? 

Yeah. 

You saw him clean a knife at that time? 

Yeah. 

Can you describe the knife? 

I can't describe it, but I presume it was a pocket knife. 

By the Court: Don' presume. 

Don't presume, just tell us what you remember abbut the 

knife, if you remember anything? Do you remember the length 

of the blade? 

No, but it had a brown handle on it, but I can't remember 

the length of the blade. 

And, how long did you stay at_the house? 

I'd stayed about an hour after that. 

And who, if anybody, did you talk to in that hour. 

Nobody, just him, Mr. Ebsary. 
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89. 
Mr. MacNeil, direct examination, by Mr. Edwards  

Now, after that hour passed I take it You left Mr. Ebsary's 

house. 

Then I went home. 

You went home? 

Uh Hmmm. 

And when did you next go to Ebsary's, if you did go there? 

I went the next day there after I heard the young fella had 

died. 

How did you hear that the young fella had died? 

I heard it on the news eh. He was laying in bed and he 

said well. 

Who was laying in bed?' 

Mr. Ebsary. He said well, it was self defense. 

Mr. Wintermans: Excuse me My Lord, I wonder if this 

evidence is relevant, as to a conversation that took place 

the following day. 

By the Court: It's all part of the same transaction in my 

view. 

Mr. Edwards: On the objection, the following day, the 
I submit 

following year-/if he had conversation with the accused 

in relation to the events that happened that night it was 

.indeed relevant and admissible. 

By the Court: I think it's admissible to. (inaudible) 

mentioned earlier the one -- Mr. Edwards has just stated 

the statement by the accused in respect to the alleged 

occurence and since it's not up to a person in authority 

there's no necessity for (inaudible). 
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90. 

Mr. MacNeil, direct examination, by Mr. Edwards  

Mr. Wintermans: Then I would understand that only the exact 

words that were spoken would be admissible and not perhaps 

the witnesses opinions with respect thereto. 

By the Court: He is not suppose to give opioions in any 

event. We don't know what his evidence is, but certainly 

his recollection of what was said is admissible. Now if 

gets into impressionable opinion, we'll have to deal with 

that when we come to it. 

Mr:.Wintermans: So, therefore, the witness is not to give 

his own opinion. 

By the Court: No, no, he has not been established as an 

expert, so there's no. 

Mr. Edwards: (inaudible) that last remark because I don't 

see where that came into it. The witnesses wasn't giving 

any opinion nor did I anticipate that he would. 

Okay, Mr. MacNeil, you were relating a conversation -- 

that you and Mr. Ebsary had the day after this incident in 

the park? 

Yes, right. 

And Mr. Ebsary was in bed at the time? 

Yes. 

What did you say to Mr. Ebsary first? 

'I — said you didn't have to kill him. I-  said you should' 

have gave him the money.:  

What did Mr. Ebsary say to that? 

He said it was self defense. 
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91. 

Mr. Maneil, direct examination, by Mr. Edwards  

Do you recall what else was said, if anything? 

Well he said, well, I got a family and, ah, you don't your 

family in trouble and every darn ,thing so, you know, I 

said well we'll have to go to court and everything like 

that. 

That's what he said to you? 

Yeah. 

And then what did you say? 

Well I just, you know, I just well should have gave him 

the money and this thing wouldn't have happened.because 

he wasn't armed or nothing, you know. 

You told Mr. Ebsary that Mr. Seale wasn't armed? 

He wasn't armed, he wasn't cursing, he just "dig man, dig" 

which meant he wanted money. 

When you said that to Ebsary about Seale not being armed 

what did he say to that? 

Well, Mr. Ebsary said self-defense. 

How long did you stay at the Ebsary house on that occasion? 

Ah, not too long about an hour and that's the last of it-- 

I never went there again. 

You never went there again? 

No. 

Okay. You were aware that Donald Marshall had been charged 

with stabbing Sandy Seale? 

Yes, I was aware of that, I was aware of that, and, ah, 

I,-ah, after I found out he was convicted and sent away 

I couldn't sleep. I,said it's just not right for a person ' 
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92. 

Mr. MacNeil, direct examination, by Mr. Edwards  

walking around there and my mother. 

Now you can't tell us what your mother said? 

Yeah, but I was walking around and anyhow that's it. I went 

down and made my statement to the police and I told them 

and they, I don't think they believed me, so. 

That was after you heard Donald Marshall had been convicted? 

Convicted, yeah, but .they didn't believe me. 

Mr. MacNeil you say you had how many beers that evening? 

I had seven or eight beers. 

What effect would you say the beers were having on you 

at the time of this incident in the park? 

What effect--well, I wasn't drunk or nothing. I was alright 

but after this happened I went kind of like in shock, eh. 

Like, you know, after the incident happened I was all 

shook up. I can't describe it you have to go through it 

yourself and then you realize what it's like. 
know 

Okay. Do you/any of Mr. Ebsary's family? 

At that time I knew Donna. 

Donna, who would be who? 

That's her daughter. 

The daughter. 

Her brother-. 

Whet'l;ias his name. 

The end of my tongue now and I can't think. 

Would it have been Gregory? 

Gregory, yeah. 
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93. 
Mr. MacNeil, direct examination, by Mr. Edwards 

Yeah. 

And his mother, Mary. 

Okay. When prior to the stabbing would you have last 

seen them? 

Prior, that's like after.... 

No, before. 

Well, I seen them when they bought a car. I had my license, 

eh. 

How long before the night of the stabbing was that? 

Awhile, about a month, something like that. 

When did you next see them after the stabbing? 

After it happened I seen them a couple of days after 

that, they told me... 

Well you can't tell.wbat... 

No, no, no. 

Okay, I have no further questions. 

„ • :1 al yo'F::,••••• ‘4.•••:"`t 
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9.4. 
Mr. MacNeil, cross examination, by Mr. Wintermans  
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Q. 
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A. 
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Q. 

A. 

Q. 

A. 

Q. 
A. 

Mr. MacNeil, you say at the present time you are thirty- 

nine years old? 

Yeah. 

Working? 

Yeah. 

Part-time? 

Part-time, yeah. 

What kind of work are you doing? 

I'm just doing some work down at the Isle Royal Hotel. 

They are tearing it down7-like tearing the insides out 

and they are rebuilding it, eh. 

Yeah. 

So, I'm down there just hauling the stuff out and that. 

And what kind of education do you have? 

I have Grade Six. 

How old were you when you finished school? 

Sixteen. 

I take it you didn't do too well in school? 

Not too well in school, no. 

Ah, you say that at this time, back in nineteen seventy-one, 

you were working as a landscaper, who was that with? 

I worked with Sydney Landscaping, I worked with Ellebrok., 

and I worked with Khattar, Khattar's Landscaping. 

All back in nineteen seventy-one? 

Yes, well, prior to that prior to that. . 
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95. 

Mr. MacNeil, cross examination, by Mr. Wintermans  

I worked at C.N.R..and I worked at Keddy's for awhile. 

And you're single, are you? 

Yeah. 

How would you describe you memory, generally speaking? 

Memory, since this here, I go through a lot of strain. It's 

not easy to get a job. I find when I go looking for a job 

everybody says I know you, you're in the paper there and 

then you know, sometimes you think people are like 

prejudice against you for some darn thing because you've 

been where there was somebody killed, and, ah, it hurts 

you inside a lot. 

So, this incident has caused you considerable suffering? 

And emotional problems a little bit, not serious, but serious 

enough I had to go to the doctor and get something for my 

nerves. 

When was that? 

That was last year. 

Are you still -- are you taking anything now? 

I'm still taking Valium. 

Valium?' 

Yeah. 

How often do you take that? 

One every day, .but if I'm not uptight--if I'm working I 

don't need them at all. 

I see. You say that you went to the tavern between 

six and seven in the evening? 

I'm posi...., pretty sure— 
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96. 

Mr. MacNeil, cross examination, by Mr. Wintermans  

Do you recall having given evidence inHalifax in nineteen 

eighty-two before the Nova Scotia Supreme Court Appeal 

Division, in relation to the Donald Marshall matter? 

Yeah. 

Page Eighty-Two, Page Eighty-One, do you recall having 

asked the Question: 'Now can you say what time you 

arrived at the State Tavern?' and the Answer: 'I would 

say we arrived around eight o'clock in the evening, I would 

say.' Question: 'You say we?' Answer: 'Yeah, me and Roy. 

Oh no, not me and Roy I mean to say that is where I meant 

Roy that evening.' Do you recall having said that? 

No, I don't recall saying that. 

Are you saying you didn't say that? 

I might have, but I don't recall it. 

The point is I wander if you really do remember what 

time you went to the tavern, not that it's all that 

important, but if you said six or seven, I'm suggeWng you 

may have previously said eight. 

Maybe. 

You are not sure? 

I'm not sure. 

Sometime.between six and eight, is that fair to say? 

Yeah. 

Sometime in the early evening? 

Yeah. 
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97. 
Mr. MacNeil, cross examination, by Mr. Wintermans  

You weren't looking at your watch as you went out the door? 

No, I never had a watch. 

Figuring you might have to testify about it, were you? 

No, no. 

Isn't it true, you indicated when you got the tavern, 

whatever time it was Mr. Ebsary was already there. You 

say that you had seven or eight beers? 

Yeah around seven or eight beers. 

How many did Mr. Ebsary have while you were there? 

Ah, I would say around the same number. You don't look 

and watch. 

Approximately, give or take? 

Approximately, yeah. 

And it's true that Mr. Ebsary was there before you got there 

so I suggest to you that.he may have had more beer before 

you got there. 

He might have, how would I know. 

Was Mr. Ebsary drinking beer when you arrived at the tavern? 

Yeah, he had some in front of him there. 

Now, ah, what time did you say you left the tavern 

with Mr. Ebsary? 

We left around ten o'clock. 

You again recall having testified in Halifax, as I indicated, 

before the Appeal Court, in relation to the Donald Marshall 

matter. 

Uh Hmmm. 
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Mr. MacNeil, cross examination, by Mr. Wintermans  

Do you recall page 'eighty-three, being asked the question: 

'Can you recall what time you left the State Tavern?' 

Answer: 'I can recall, I'd say around, between ten thirty 

and eleven o'clock or something like that, like you know 

like.' Question: 'How certain you about the time?' 

Answer: 'Well you know like I just--I'd say about eleven 

o'clock I would say.' Do you recall, those questions and 

answers? 

No, not directly. 

Are you saying those answers are not true? 
No, I'm not saying that they are not true. 
So, again I suggest to you, that you are not sure about 

the times, that it could have been eleven o'clock, is that 

right? 

Okay. Now, did you say that you were approached by Mr. 

Marshall and Mr. Seale from the front or was it from 

behind? 

I figured it was from behind like, they come up on the 

counterwise, like from behind. 

And you say that Mr. Marshall put your arm up behind your 

back? 

Yeah, right. 

Up like... 

Yeaft. 

Got a hold of your wrist or something? 

Yeah. 

Little bit of pressure? 

Yeah. 

  

      98. 

 

35. Q. 

    

   

A. 

    

 

:S. Q. 
A. 

:7. Q. 

38. Q. 

    

     

     

a 

6 

I. 
0 

2 
0 

  

A. 

    

Q. 

A. 

Q. 

A. 

Q. 

A. 

A. 

    

     

         



129 
99. 

R
E

P
O

R
T

E
R

S
 P
A

P
E
R

 •
 M
F

G
.  C

O
.  
0

0
0

 0
2

4
4

3
1

3
  

8 
7 

0 v. 

A. 

-D. Q. 

A. 
-17. Q. 

A. 

Q. 

A. 

Q. 

Q. 

A. 

--1•. 

A. 

Q. 

A. 

0. 

Mr. MacNeil, cross examination by Mr. Wintermans  

Did that put you in a position where you couldn't really 

move? 

Well I could have moved, but I just froze, I just stayed 

there. 

Did Mr. Marshall say anything to you before he put your 

hand up behind your back? 

Marshall never said nothing to me. 

Never said a word? 

Not a single word. 

Did he say anything to Mr. Ebsary? 

I never heard him saying a word. 

Was there any conversation between you before Mr. Marshall 

put your hand up behind your back? 
No, no conversation at all. 
If I was to tell you that Mr. Marshall testified that 

the four of you were having a conversation for about 

a half an hour before that incident occurred on that 

same evening, what would you say to that? 

I would say it's wrong. 

Are you sure about that? 

Positive. 

So, there was no coversation between you and either Seale 

or Marshall? 

There was no conversation,whatsoever. 

Did you see Mr. Marshall or Mr. Seale before your hand 

was put up behind your back? 

Ah, just, like it happened so fast, eh, like I say, in 

a sense I think I did see him, like you know. 
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100. 

Mr. MacNeil, cross examination by Mr. Wintermans  

For how long? 

For just a second, that's about all. 

Now, do you know how old Mr. Ebsary was at that time? 

I guess he would be around sixty, I guess, sixty-one, 

or sixty. 

Did he look very much different then than he does now? 

I guess he did. 

Pardon me? 

I guess he did.' 

In what way? 

He was a lot more spryer. 

He was? 

Yeah. He walked a lot more spryer. 

Was he any taller? 

No answer. 

You say that you only knew Mr. Ebsary for a couple of 

weeks before this incident occurred? 

Pardon. 

You say that you only knew Mr. Ebsary for a couple of weeks 

before this incident occurred? 

No, I knew him a couple of months before, but before the 

incident.....what are you talking about, like the? 

How long did you know Mr. Ebsary? 

Two months before that, yeah. 

And is your father living? 

Yeah. 
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101. 
Mr. MacNeil, cross examination by Mr. Wintermans  

He is? 

Yeah. 

Where does he live? 

Spring Garden Villa. 

Where's that? 

It's up off Alexandra Street? 

Did Mr. Ebsary know your father at all, as far as you know? 

As far as I know, he did not. 

Are you sure about that? 

Positive. 

Unless he met him in the State and I didn't know anything 

about it because my father use to go the State Tavern when 

4 
he got pensioned up. Reuse to go there with all his 

friends there. 

How old is your father now? 

My father is about, oh, he is way over seventy. About, 

seventy, he was born March, nineteen o one. So that makes 

him. 

Eighty two? 

Yeah, eighty-two, yeah. 

Now, when Mr. Marshall put your hand up behind your back, 

were you afraid? 

I was afraid indeed. 

You were. 

I was afraid indeed. 
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102 

Mr. MacNeil, cross examination by Mr. Vintermans  

What were you afraid of? 

Well, I had an incident when I was young where this fella 

was -- I don't know if I had to mention it here. 

Were you afraid he was going to hurt you? 

I was afraid, yeah. 

Now, you testified that you didn't see any knife in 

Mr. Ebsary's hand at the park on Crescent Street at 

that time, is that correct? 

Yeah, that's correct. 

You couldn't see the knife? 

No. 

Were you looking in that direction? 

I was stunned. If it was there, I, you know. 

Was it because it was dark you didn't see? 

Well, the lighting wasn't the best. The lighting was only fa 

Do,you recall the lighting in the park at that time as 

compared to now.,  

To now, it's different now, it was only fair at that time. 

It wasn't as bright as it use to be. 

It's much brighter there now. 

It's much brighther there now, yeah. 

You indicated that you crossed across the bridge here and 
, 

that it use to be an old wooden bridge? 

Yeah, right. 

And now it's a new... 

Concrete. 
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103. 
Mr. MacNeil, cross examination by Mr. Wintermans  

Concrete bridge? 

Yeah. 

Do you recall whether or not there were any lights on 

that bridge back in nineteen seventy-one? 

No, I don't recall none on that bridge. 

I suggest to you that there weren't. 

No. 

Although there are very bright lights, do you agree with 

that? 

Yeah. 

Ah, now you said that Mr. Marshall and Mr. Seale were not 

armed, in a conversation between yourself and Mr. Ebsary 

the following day. You testified to that? 

Yeah. 

And I suggest to you that you can't really say or at 

least you couldn't say that night in the park when this 

incident happened whether or not they were armed? 

No, they could have, but I presumed that they weren't because 

you know, but I can't. 

When did you presume they weren't, after? 

No, no, I mean to say well, you know; they could be 

armed, they could.. 

Mr. Edwards: Objection, the witness is trying to get 

his answer in but my learned friend is not'letting him 

to complete it. 

By the Court: We should do that. This witness obviously 

takes longer to answer than some other witnesses and I 
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104. 
Mr. MacNeil, cross examination by Vintermans  

I can't say that they wouldn't be armed, I'm not, you know, 

but to me the way I see, I didn't see nothing in the deceased' 

hands, you know, club or anything like that, but then I 

can't say for sure that Marshall wouldn't have a weapon 

on him. You can understand that, eh. 

Sure. Of course, you couldn't see any weapon on Mr,. Ebsary 

either? 

No. 

Isn't it true that you didn't know before this incident 

that Mr. Ebsary even had a knife? 

I didn't even know, I didn't even know he had a stone 

sharpener in the basement and every darn thing, I didn't 

know anything about that. 

Isn't it true that you couldn't really see the hands of 

four hands of Mr. Marshall and Mr. Seale when you were 

being held by Mr. Marshall. 

Repeat that question again please. 

You couldn't see their,;ah, the four hands of Mr. Marshall 

and Mr. Seale while you were being held by Mr. Marshall? 

No, just Mr. Seale's hands were the only one, I couldn't . 

this is kind of, I could see Mr. Seale's hands, but,, ah. 

You could see whether he had a.... 

Mr. Edwards: Objection. 

L didn't see no, to my, I couldn't see no weapon in his 

hands but, I can't say that Marshall wouldn't have something 

on him, but the way I figure out the _kids, they were just 
. . 

probably looking for some money to go to:a dance or something 

37. A. 

83. Q. 

A. 

s9. Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 



;72-.--  A. 

-33. Q. 

A. 

34. Q. 

-r- 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Q. 

A. 

F
O

R
M

  W
.1

0
0
  R

U
P

O
R

1R
H

IS
 P
A

M
IR

 •
 M
F

G
.  C

O
.  
1

0
0

-
6

.d
o
•e

3  
3

  

135 

105. 

Mr. MacNeil, cross examination by Mr. Wintermans 

instead of all this going on 

Let me just say something by way of question, I'll ask you 

to comment on. I'm suggesting to you, that the way you are 

thinking now about that incident in a lot of ways, based 

on the consequences that resulted and everything from it. 

Yeah, I.... 

But that particular night, back in nineteen seventy-one, at 

that moment when Mr. Marshall grabbed you and held you. 

Yeah. 

And when Mr. Seale said "dig man" and you thought there 

was a robbery and you were afraid as you testified, you 

weren't thinking quite this clearly then, were you? 

No, that's true. 

You have given this a lot of thought over the years, I 

suggest. 

I've given it a lot of thought, you know, ah, I. 

Do you.... 

Mr. Edwards: Objection, let him finish. 

By the Court: Just because a witness does not answer as quick 

Mr. Wintermans as you would like, doesn't mean that he 

ought not be given the opportunity to answer the question 

you ask. So, don't be too impatient, just wait until he 

finishes the question, the answer if you would. 

Now, you-saying that when you went back to Ebsary's residence 

ah, you're not sure which route you took. 

No. 
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Mr. MacNeil, cross examination by Mr. Wintermans  

How would you describe the speed? 

We were going pretty fast, I know that. 

And, ah, you say that you were sitting in one room off 

the kitchen? 

Uh Hmmm. 

While (inaudible) Mr. Ebsary was doing something under the 

sink, is that right? 

Right. 

Can you describe what you saw in that kitchen? 

Ah, I can just describe, as I think, ah, it's got a brown 

handle on it. I can't really describe how long the blade 

was or because or because I was too shook up to start looking 

to see what size knifes are. 

Now were you lingering in the parking lot when this 

incident occurred? 

No, I wasn't lingering at all. No. 

Were you -- is it fair to say you were walking from George 

Street through the park on you way to Mr. Ebsary's residence? 

Right. 

Without stopping? 

Without stopping. 

Minding your own business? . 

Minding my own business, yeah.. 

Is it fair to say you were attacked by these two? 

Yeah, that would be fair, yeah. 
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107. 

Mr. MacNeil, cross examination by Mr. Wintermans  

And you've indicated that you were afraid you might be hurt? 

Yeah, but the only thing that gets me there is that he 

should have had more experience than me. Everybody thinks 

that in a case.  like that, you know. 

I don't want what you opinions might be. Now, did you or 

did you not see blood on the knife in the kitchen? 

Yes, I did. 

Are you sure? 

Positive. 

Do you recall having given a statement to the R.C.M.P. on 

February the eighth, nineteen eighty-two? 

Yeah. 

Do you recall having stayed at -- I'll read it to you and 

ask you -- "On Crescent Street two fellas came up on us from 

behind, they asked us for money, I heard.. one fella, the 

coloured fella or the Indian guy say 'dig man, All I 

remember is the colour fella ran and then flopped on the road 

I think the colour fella was in front of Roy. We walked 

kind of fast away to Roy.l.s, we went in the house. I'm 

pretty sure I saw him wash the knife off in the sink, I Can't 

remember if it had any blood." 

That was the morning --whose name Is on that Weitman?-- 

Yes. 

Yeah, .he. and MacQueen came up to the house and I wasn't feelin 

good that there morning and I wasn't, I was all (inaudible) 

up and didn't, and everything came back so sudden there and 

I just, you know, I told them, you know, I was all worked up 
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108. 

Mr_ MacNeil,. cross examination by Mr. Wintermans  

A. and that's, ah. 

Q. How many times did you discuss this matter with the police? 

A_ I discussed it after Marshall was convicted and then I 

never discussed it again? 

115.. Q. You never discussed it again? 

A. No. 

Q. What do you call February the eighth, nineteen eighty-two? 

A. Well, that was the next time after that. But before 

that, like, Marshall's lawyer Anderson was down and he was 

asking me questions and then there was people coming 

around from Cape Breton Post and everybody is coming around 

asking questions about this and that. 

Q. What about Mr. Edwards, did he talk to you about it?- 

A: 
 

EdWii.dS, Yea. Now that I think about it yea. 

Q. What about Corporal Carol of the R.C.M.P.? You must have 

talked to him about it on more than one occasioa. 

Yes. 

Q. 4 
i9 Now, you have already indicated that you recall having- a 

• 
testified in Halifax before the appeal court in 1982.in 

• 
relation to the Donald Marshall matter. 

Yes.. 

81200. Do you recall this question, and answer? Question: ,But the 

2 
point is you did see the knife before it went into: seal 0 I. 

didn't you? .Answer: Not .exactly because-you.know it was 

kind of dark like, but I seen it. I had a glimpse of it 

Like', after you know. It was only a pocket knife. Not a 
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127. 

Mr. MacNeil, cross examination by Mr. Wintermans 109. 

dagger or nothing, it was only small. Do you recall having 

said that? 

I have, recall saying that. 

Is that true? 

Yes. 

And you don't recall having seen anyone else at the Ebsary 

house besides you and Roy Ebsary? 

I don't recall seeing anybody. 

Do you recall seeing Donna Ebsary, the daughter? 

No. 

Do you recall seeing..:-Mary Ebsary, Mr. Ebsary's wife? 

No. 

Are you saying that they weren't there? 

I never seen them. 

If I was to suggest to you that they were there and they 

saw you what would you say to that? 

Ewould say, I would say I don't remember seeing them. 

Now you said that this whole incident where Marshall grabbed 

you by the 'arm and Mr. Ebsary stabbed Mr. Seale,.all happened 

pretty quickly did it? 

Pretty quickly. 

lit a matter of a couple of seconds? • 

A. couple. of seconds. • 
4. 7 r '-' • ...- 

'SO you didn't have. i Tot of time to really think.. about what-' 

.--, -,-. 

was happening-  before. Mr. Ebsary used his knife?.',.-
•:. _ . 

.,- 

, • 

130.  

. • 

No more questions. 
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Mr. MacNeil, redirect by Mr. Edwards  • 110 

Mr. Edwards: The last part of the testimony you gave in 

Halifax that lir: Vintermans refferred yo..J to where you said 

the knife was only a pocket knife, why did you say that it 

was only a pocket knife? 

I presume that's what people carry is pocket knives. 

Thank you. 

By the court: Thank you very much Mr. MacNeil. 

Q. 

A. 

Q. 

Court recesses. 
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Page 284 

Mr. James MacNeil, sworn, testified as follows: 

EXAMINED BY R. MURRANT 

Q. Your names is James MacNeil? 

A. Yeah, right. 

Q. Your middle name is? 

A. William. 

Q. And your address? 

A. 222 Mount Pleasant Street. 

11. Q. And that's in Sydney? 

A. Yes. 

Q. How old are you Mr. MacNeil? 

A. I am 39. 

Q. And this proceeding, you got a notice to come here today? 

A. Yes I did. 

Q. You'll see by the notice it is a proceeding between John F. MacIntyre 

and the Canadian Broadcasting Corporation? 

A. Yeah, right. 

Q. And have you discussed this case with anybody? 

A. Just my girlfriend. 

Q. I represent the Canadian Broadcasting Corporation here today? 

A. Yeah. 

Q. I want to ask you about one part of the Donald Marshpll affair and that 

Is, he stood trial in November of 1971, you learned that he had 

been convicted of the murde of Sandy Seale? 

A. Yeah right. 

Q. Now I want to know what you did when you learned that? 

A. Well I didn't go back to the police. I was at the police before that. 
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Q. Before that? 

A. No, no, wait now. 

Q. It's been a long time, don't guess. 

A. Then I went to the police. 

Q. After the conviction? 

A. After the conviction I went to the police. 

Q. Which policeman? 

A. I forget their names. 

Q. What did you tell them? 

A. I just told them that he wasn't--that he didn't kill Sandy Seale and they 

did a polygraph test on me and it was inclusive, it didn't come out. 

Q. One way or the other? 

A. Yeah, it didn't come out. 

Q. Did they do anything else? 

A. No they didn't. 

Q. Did you have anything to do with them interviewing Roy Ebsary at the t 

A. No. 

Q. After the polygraph test, I take it that was the end of it as far as 

you were concerned? 

A. Yeah, I figured they didn't believe me and that was it. 

Q. But you knew Mr. MacNeil you were right? 

A. Yeah. 

 

 

Q. Never mind this machine, you knew you were telling the truth? 

A. I knew I was telling the truth but they go by the machine. 

Q. Is there anything you did or wanted to do after that? 

A. Well I wanted to go back again but I said they're not going to believe 

me so what is the sense in going back. 
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Q. What was the attitude of the police when you came in? 

A. Ah... 

Q. Were they pleased to see you? 

A. I think they were fairly good. 

Q. Now the person you identified when you went in in November after 

the conviction. The person you said was the real killer was who? 

A. Ebsary. 

Q. Roy Ebsary? 

A. Yes, that's who. 

Q. And I know he has to stand . trial again, you have to go through that 

again, don't you? 

A. I don't know but I would imagine. 

Q. But he's been found guilty by a court of having committed this murder? 

A. Yeah, right. 

R. Pugsley: I guess that's technically correct. That conviction has been 

overturned. 

R. Murrant: I know. 

Q. Did you know Roy Ebsary before this happened? 

A. Oh, yes, I met him In the Tavern before. 

Q. Did people around town know him? 

A. Ah... 

Q. Did they know him on the street or.... 

A. Not to my knowledge, I just met him in the Tavern, he invited me up 

to his place, he bought a new car for his daughter and she didn't have 

her license and I was driving it. 

Q. So you had only known him a very short time? 

A. A short time, I didn't know him for a year or anything like that. 
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Q. Why did you hesitate to go to the police? 

A. Because Ebsary told me, he said if you go to the police you're going 

to get in trouble, the family in trouble and that. 

Q. Right. Years ago when he was on trial did you go to the Court House? 

A. No. 

Q. Did you follow it in the paper? 

A. I heard it on the radio what the fellow got and I told Ebsary and 

he said he said it was self-defense. 

Q. Then Marshall was charged, right? 

A. Right. 

Q. You must have read that in the paper? 

A. Right. 

Q. The trial was on? 

A. Yeah. 

O. Q. Did you go over to the Court House or.... 

A. No I didn't. 

Q. Did you ever consider going to Marshall or his lawyer? 

A. No. 

Q. I was wondering why you went to the police instead of -- why did you 

chose the police to tell? 

A. Well I Vusted the police, I figured the police would know what to do. 

Q. It didn't occur to you to go to Marhsall? 

A. No. 

Q. Back when this murder happened, of course, you were there when it 

happened? 

A. Yeah right. 
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S. Q. Was it much of an event in Sydney? 

A. What do you mean by an event? 

Q. Talk, of things in the paper, pressure on the police to solve it? 

A. At that time I wasn't reading much in the paper, after that I kind 

of hit the bottle. 

Q. After the murder? 

A. Yeah. 

Q. That's about 10 days after the conviction that you walked in, wasn't it? 

A. Yeah. 

4 9. Q. Thank you that's all the questions I have. 

Mr. James MacNeil, examined by R. PUGSLEY  

Q. Mr. MacNeil, you say you're 39 now? 

A. Yeah. 

Q. Are you a married man? 

A. No. 

Q. Do you work? 

A. I can't get a job, once they see my face, that's it. 

Q. Why is that sir? 

A. Because on account of being in the Marshall case, you know. On 

account of Ebsary I got a bad name, marked for life. 

Q. How far did you go in school? 

A. I went to grade five. 

Q. Then what did you do? 

A. I landscaped, I worked for Sydney Landscaping for a while. 

Q. How long did you work for them? 

A. I worked for them for a summer and there I went to another job and 

I worked for Ellerbrok for a while. 
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Q. For who? 

A. Ellerbrok. 

Q. What is Ellerbrok 

A. He's landscaping too. L 
Q. How long did you work for him? 

A. I worked for him for a summer and then I worked at Ideal Sausage 

when they were in business on Alexandra Street. 

Q. How long were you there? 

A. I was there for a year. 

Q. Yes? 

A. And I was on some grants after that. 

Q. On some what? 

A. City grants. 
..../ 

Q. Welfare grants do you mean? 

A. Yeah, welfare grants. And then I stayed on welfare. They were 

suppose to get me some work but unfortunately they can't do it 

right now because there are so many people out of work. 

Q. In the last 20 years, since you were 20 years of age for what period 

of time have you worked would you saw? 

A. Since I was 20? 

Q. Since you were 20, yes. 

A. I guess I worked for about 12 years I guess. 

17. Q. You worked 12 of those 20 years, did you. 
:, 

A. Yes. 

18. Q. And where do you live now? 

A. 222 Mount Pleasant Street, that's down in Whitney Pier. _./ 
Q. You have a room there, do you? 

A. yeah, I'm rooming there. 
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Q. How do you pay for that? 

A. Pardon? 

Q. How do you pay for that? 

A. Through Welfare. 

Q. Through Welfare, okay. It is my understanding that when you went to 

see the City Police in Sydney, they took a statement from you and then 

they called in the RCMP and it was the RCMP that gave you the 

polygraph test, do you remember? 

A. Yeah. 

Q. The RCMP constable who gave you the test had this to say about the 

test that he gave you and I'll just read this to you and you listen and 

then I'll ask you a question about it. It says; "it will be noted that I 

gave an indefinite opinion as to MacNeil's polygraph examination, however, 

the following should be added. This subject, 'that's you' was interviewed 

after the examination and on a number of occasions was quite ready to 

admit that he was lying and that he was only joking when he said that 

Ebsary had stabbed Seale." Do you remember laughing about it and 

joking with the man who gave you the test? 

A. No, no. 

Q. You don't recall that at all? 

A. No I don't recall that at all, no. 

24. Q. You and Mr. Ebsary were in Wentworth Park? 

A. Yeah. 

Q. It was dark out, was it? 

A. Right. 

Q. What happened, what was the first thing that happened with the 

two of you? 

A. We were taking a short cut. 
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Q. From where to where? 

A. From the Tavern up to his place. 

Q. And this would be--can you tell me--you were going through the park, 

were you? 

A. Yeah. 

Q. Over a bridge? 

A. Yeah, right over a bridge. 

Q. Were you walking up towards Crescent Street? 

A. Yeah, right. 

Q. And what happened? 

A. Then we were approached by Seale and Marshall. 

Q. What did they do? 

A. They asked for money. 

Q. What did they say? 

A. Seale said dig man dig and Marshall put my right had behind my back like 

that and Seale said dig man dig and everything happened so quick, I just 

remember Roy's hand going like that, in a motion like that and then I 

heard Seale scream and I sort of like, right, I don't know, -- I think 

I was scared when Marshall had me by the arm. 

Q. How did Marshall have you by the arm? 

A. He had me like this. 

Q. You're indicating with your right hand behind your back? 

A. Yeah. 

36."- Q. And was he pulling your hand up towards your head? 

A. Yeah. 

37. Q. Did it hurt? 

A. Not that I know of, it didn't feel like it hurted, it didn't feel like 

he was putting that much pressure on it. 
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Q. Could you get away from him, did you.... 

A. Well I didn't try to get away from him, I just froze, I just froze because 

people in situations like that act different but I just froze. 

Q. Did Marshall say anything to you when he put your arm behind your 
i 

back? 

A. He never said a word. 

Q. He never said a word. 

A. No. 

Q. Did Marshall and Seale come up behind you or did they come up 

in front of you? 

A. I think they came up behind us. 
what 

Q. And/was the first thing you knew when Marshall took your right hand 

and put it up behind your back? 

A. Pardon. 

Q. Was that the first thing that happened, Marshall taking your hand 

and putting behind your back? 

A. Yeah, right. 

Q. And Seale said, what did he say? 

A. He said dig man dig to Ebsary. 

Q. Did Seale say anything to you? 

A. Not a work. 

Q. Had you seen these fellows earlier that evening? 

A. No, never laid eyes on them. 

47.
.1 

Q. What do you think Seale and Marshall were doing? 

A. Well naturally they were robbing me. 

48. Q. Out to rob you and Ebsary? 
... 

A. Right. 
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Q. Did you actually see Marshall being injured? 

A. No, I never seen Marshall being injured. 

Q. After Seale screamed what happened? 

A. Well after Seale screamed he sort of ran and fell on the ground. 

Q. Was he on the street now or on the sidewalk? 

A. I believe he was up on the sidewalk. 

Q. On the sidewalk? 

A. Yeah. 

Q. That is on the sidewalk of Crescent Street? 

A. Yeah, right. 

Q. Where the houses are? 

A. No, on the other side? 

A. Yeah. 

Q. Where the grass is on the railway track? 

A. Yeah. 

Q. And you say he ran some steps? 

A. Yeah. 

Q. How far would he have run? 

A. I can't make a calculation but about 30 feet or something like that. 

Q. About as long as this room? 

A. No not as long as this room. 

Q. And then what happened? 

A. And then we just went right up to Ebsary's place. 

60:1 Q. Did Marshall let go of your hand? 

A. Yeah; Marshall let go of my hand. 

61. Q. And what happened to him? 

A. It all happened so fast but what I've heard about it.... 
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Q. No, just you saw. What did you see? 

A. I didn't see him getting stabbed but I heard he c.ot stabbed. 

Q. Did he run away? 

A. No I didn't see him running away. 

Q. Did he run up to Seale? 

A. I didin't see him running. 

Q. Was there anyone else around except the four of you? 

A. Nobody else. 

Q. Did you and Ebsary ever see Marshall by yourself? 

A. No. 

Q. Was there ever any time when Seale was not present? 

A. No. 

Q. Seale was always there with Marshall? 

A. Yeah. 

Q. Thank-you. 
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0. JAMES MacNEIL, called, sworn, testified:  

DIRECT EXAMINATION  

MR. EDWARDS: Sir, your name is James MacNeil? 

A. Yes. 

Q. You've had a long wait to get here. 

5. A. You won't believe it. 

Q. How old are you now, Jim? 

A. 39. 

Q. You're 39. 

A. 39, yeah. 

Q. And where do you live? 

10. A. I live at 222 Mount Pleasant Street, at the Pier. 

Q. That's in Sydney. * 

A. Yeah. 

Q. Are you working at the present time, Jim? 

A. No, I'm unemployed. 

Q. Jim, back in 1971 were you employed then? 

15. A. No, I was not. No. 

Q. And you were about the same height and weight 

that you are now? 

A. No, I wasn't. I'm in gcod shape today. At 

that time I was about 105 lbs. 

Q. 105. 
20. A. I was way down, my health wasn't like it is 

today. 

Q. How tall are you, Jim? 

A. I'm 6'. 
Q. 6? 

25. A. Yeah. 
Q. Now Jim, back in 1971 did you know the accused, 

Roy Newman Ebsary? 

A. Yes. 

Q. For the record would you point him out if you 

see him here? 
30. 
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MR. MacNEIL, DIRECT EXAMINATION  

(Witness points to accused). 

Q. Jim, you recall the night of the Seale 

incident? 

A. I do. 
5. Q. How long had you known Roy Ebsary prior to 

that night? 

A. I knew him since a few months, three or four 

months. 

Q. Three or four months before. 

A. Before that, yeah. 
10. Q. Did you see Roy Ebsary that night? 

A. Yeah. 

Q. You did? 

A. Yeah. 

Q. And where did you see him, Jim? 

A. At the State Tavern. 

15. Q. At the State Tavern. 

A. On George Street. 

Q. Right. And what time did you meet him there? 

A. I'd say it was around the evening, 7, 6:00. 

Q. Between 6 and 7 o'clock? 

20. A. Yeah. 

Q. I see. And what time did you and Mr. Ebsary 

leave the tavern that night, Jim? 

A. I would say about roughly around anywhere 

after 10, something like that. 10 o'clock or after 10. 

Q. After 10 or something like that. 
25. A. Yeah. 

Q. Yes? Now Jim, between those times when you 

arrived and when you left, how much did you have to drink? 

A. I had about a half a dozen beer, probably six 

drafts, like. .Six or seven. 

30. Q. That's your estimate. 
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A. That's my estimte, yes. 

Q. Now had you been drinking earlier that day? 

A. No, I wasn't drinking earlier that day but 

the day before that I was drinking, you know, the 

5. day prior to that I had a few drinks. 

Q. Yes. Generally speaking, you know, around 

that time if somebody asked you what were your drinking 

habits like,, what would you say? 

A. Well, at the time my drinking habits were 

kind of bad because everything in the house wasn't that 

10. good because my mother was dying with cancer and . . 

Q. Okay, well, you don't have to get into that. 

A. It's best we don't go into that there. 

Q. No. But you're saying you were a heavy 

drinker at the time. 

A. Yes, I think I was. That's right, yeah. 

15. Q. Now how much - well, .first of all were you 

with Roy Ebsary at the State Tavern for the whole 

evening? 

A. I was with him until we left. 

Q. How much did he have to drink, could you . . 

A. Well, this is something hard to describe 
20. because once you talk and I think there was somebody 

else come to the table, like, and you know how it is in 

a tavern like . . 

Q. No. 

A. No. Well, I'm sorry about that. But you 

25. get, you know, everybody is going here and there. 

Q. Okay. 

A. Every darn thing. 

Q. So to the best of your recollection how much 

did Mr. Ebsary have to drink? 

30. A. He had around the same amount as me, I suppose. 
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I would assume. 

Q. Okay. So when you and Mr. Ebsary left the 

tavern, and the State Tavern, it was on George 

Street. 

5. A. It was on George Street, right across from 

the Joy Supermarket. 

Q. When you left the State Tavern, you come 

out the door, you're on George Street. 

A. Um-hmm. 

Q. Where did you and Ebsary go from there? 
10. A. Well, we went to his place. We went . . 

Q. To his place. 

A. To his place. 

Q. He lived over on Rear Argyle Street. 
A. Yes. 

Q. So tell the jury what route you would take to 

15. get from the State Tavern to Mr. Ebsary's on Rear Argyle 
Street? 

A. You come down and you cross the lights where 

Townsend comes out and you stay right on the right hand 

side and you go right down and you know just where the 

20. 
tracks are. 

Q. You have to imagine the jury are all from 
New Waterford. 

A. Oh. They're all from New Waterford. Oh, 
goodness, gracious. 

Q. Su you go down George Street. 
25. A. You go down George Street, the first set of 

lights, there'd be a street before that, like Falmouth 

when you come out of the State Tavern, but you'd always 

be on the right hand side of the road. 

Q. All right, Jim, you don't have to get too 

30. detailed. You go down George Street until you get to what? 
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Where would you turn off George Street? 

A. You'd turn off at the tracks. 

Q. And when you turn off there that'd take you 

into what? 

5. A. Into Wentworth Park. 

Q. Into Wentworth Park. 

A. Right. 

Q. All right. So then you walk through this 

park we have in Sydney. 
A. Yeah, right. 

10. Q. Wentworth Park. 
A. Yeah. 

Q. Go through the park. 

A. Um-hmm. 

Q. Across a footbridge? 

A. Um-hmm. 

15.. Q. And up onto Crescent STreet. 

A. And up on Crescent. 

Q. And then continue down Crescent. 
A. Like you can go right across on the other 

side like, the side, but there's no sidewalk when you 
come up on the bank, you understand what I mean? Like 

20. - it's the road, eh, but on the other side it's the 

sidewalk so you cross over the road to get to the 
sidewalk. 

Q. So once you get on Crescent Street then you 

go down to what street? 

25. A. You could - like there was two ways to his 

place. You could go like up around the front, eh. 

Something like when you come out on Crescent well ycu're 
almost right next to Argyle, right? You know how Argyle 
runs down like that. So . . 

30. Q. Argyle runs parallel to Crescent Street. 
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A. Yeah, parallel, so you can go right like up 

that way. 

Q. So that's the route you and Ebsary took that 

night. 

A. Yeah, right. 
5. 

Q. So you turn into the park. 

A. Yeah, right. 

Q. Get over on Crescent Street. 

A. Yeah. 

Q. Now I want you to explain in as much detail as 

you can remember to the jury what happened then? 
10. 

A. What happened? We crossed over on Crescent 

like on the way home there. We were accosted like, we 

bumped into Mr. Seale and Mr. Marshall and . . 

Q. Did you know them at that time? 

A. I 'didn't know them. 

Q. You did not know who they were. 
15. A. I did not know them. So they came close to 

us, like, Mr. Seale was standing right in front of 

Mr. Ebsary and Donald Marshall just grabbed my arm like 

that and he put it behind my back up like that and I just 

frozed. I didn't move, but we were very close together 

20. like this. 

Q. All right, now I just want to stop you at 

that point. You say you and Marshall were together. 

A. Um-hmm. Right. 

Q. And Seale you said was in front of Ebsary? 

25. 
A. Right in front of Ebsary. 

Q. Yeah. Now how far from Seale or from Ebsary 

was Seale at that time? How far apart were they, Jim? 

A. Very close, only a couple of feet. 

Q. And did Marshall say anything to you? 

A. Marshall never said a word to me. I'm just 
30. frozed, I just frozed and I heard Mr. Seale addressing 
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Ebsary and he said 'Dig, man, dig.' 

4- Did, man, dig. 

A. And Ebsary said 'I got something for you' and 

then all of a sudden . . 
5- THE COURT: Wait now, hold on. So far I'm at 

dig, man, dig. Seale said. What happened then? 

MR. EDWARDS: Let's just go back. 

A. Yeah. 

Q. You and Marshall are there together. 

A. Um-hmm. 
10. Q. Marshall said nothing to you. 

A. He never said nothing to me. 

Q. Seale and Ebsary, how far are they from you 

and Marshall? • 

A. Just next to us, you know, standing right next 

to us. 
15. Q. Yes. And they're a few feet apart. 

A. Just a few feet apart. 

Q. And you said that you heard Seale say 'dig, man 

dig' to Ebsary. 

A. To Ebsary, yeah. 

20. Q. And then Ebsary made a reply. 

A. 'I've got something for you.' 

Q. He said 'I've got something for you.' 

A. He said 'I've got something for you.' 

Q. And when he said 'I got something for you' what 

if anything did Ebsary do? 
25. A. He just come up with his right hand like that. 

Q. You're indicating an upward motion. 

A. An upward motion. 

Q. Yes. 

A. And at that time I.heard him scream, Mr. Seale 

30. scream and then Marshall let go of my hand and sort of like 
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come at Ebsary like and there was something like a 

motion like that and like, you know like there was, 

he come over at Ebsary with his . . 

Q. What did Ebsary do when Marshall came • • 

5. A. I don't know, there was some kind of - like, 

I was so like confused there like, everything was just 

happening. 

Q. You were confused there. 

A. I was really confused. 

Q. Yes. 

10. A. Everything was happening, because I heard the 

young fellow screaming and I wd's confused. 

Q. Now when you heard this scream, could you see 

what had caused Seale to scream? Did you see anything 

then? 

A. I can barely visualize in my mind, I seen him 

15. holding onto his stomach and he.  ran, like that. He ran. 

Q. How far did he run, Jim? 

A. Now this is something, I'll tell you he ran 

about 30 feet. 

Q. And then what happened? 

A. He just fell. 
20. 

Q. He fell down. 

A. He fell down, yeah. 

Q. Now I'll back you up just a bit again to 

where Seale is standing in front of Ebsary at the time he 

says 'dig, man, dig.' 
25. A. Um-hmm. 

Q. Now at that moment when he said 'dig, man, dig' 

where were Seale's hands? 

A. Seale's hands were right at his side. 

Q. At his side. 

30. A. Yeah, they were at his side. 

sz,i, 
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Q. Now what if anything did he have in his 

hands then? 

A. He never had nothing, I never seen nothing 

in his hands. 

Q. He never had anything in his hands. 

A. No, nothing. I never seen nothing. 

Q. I see. 

A. Not a thing. His hands were just at his sides. 

Q. What tone of voice did he use like when he said 

'dig, man, dig?' 
10. A. Used the tone like, .kind of a. high-pitched 

like you know, like a high pitch. Not like a really 

violent tone but just like, you know. . 

Q. Not really violent. 

A. No, just like a high pitch, like. 

Q. Now at that point in time, where he said 
15. 'dig, man, dig where were Ebsary's hands? 

A. Ebsary's hands, one of his hands was going 

into his pocket. He said I got something for you. 

Ebsary's hands were down by his side too and he said 

I got something for you. 

20. Q. Um-hmm. New between the time that Seale said 

'dig, man, dig' and the time that Ebsary made that 

upward motion, how many seconds passed? 

A. Just a split second. 

Q. A split second. 

A. I'd say a split second. 

Q. Was there any doubt in your mind what had 

happened to Seale? 

A. In my mind at that time I knew that he was 

hurt, you know, I just - I didn't know what, till I 

heard - when I heard the scream right away I knew he 

was hurt. 

25. 

30. 
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Q. So then when Marshall let go of you. 

A. He let go of my arm. 

Q. Right. And what happened to him? 

A. He came at Ebsary, he came up like that with 

his hand. 

Q. Who came at who first? 

A. I think Marshall came after, as a matter of 

fact I'm positive, Marshall came at Ebsary first. 

Q. That was after the scream. 

A. Yeah, right. 

Q. And then what happened to Marshall? Do you 

recall what happened to Marshall? 

A. I don't know what came of Marshall. I don't - 

I just seen him coming at him and that was it. I don't 

recall what happened to Marshall after that. 

Q. Well, what happened to you and Ebsary? 

A. We just continued right on to his house, we 

went up around the corner. 

Q. So where was Marshall when you and Ebsary just 

continued on? 

A. I don't know, he just disappeared. 
Q. Ran away. 

A. Yeah. 

Q. You didn't see him any more that night. 
A. I didn't see him any more that night, no. 

Q. Now when you and Ebsary left Crescent Street, 
where did you go? 

25. . A. We went right to his place. 

Q. That's on Rear Argyle. 

A. Rear Argyle. 

Q. Okay. How long did it take you to get there? 
A. About 15 minutes. 
Q. 15. 

30. 
A. Yeah. 

5. 

10. 

15. 

20. 
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Q. And when you got there what did you do? 

A. When we got there I walked in and I sat 

in this, right off the kitchen like and Mr. Ebsary 

was washing his hands under the sink with a knife. 

5. Q. A knife. 

A. And there was an awful lot of blood on his 

hands. There was an awful lot. 'presume it was a 

pocket knife but I couldn't be sure, but there was so 

much, there was a lot of blood. 

Q. You presume it was a pocket knife but you 

10. can't be sure. 

A. I can't be sure. 

Q. Okay. And when you first went in the house 

do you remember seeing anybody else there? 

A. I was in kind of a hyper . . 

Q. Yeah, how were you at that time? 

15. A. I was in a hyper, because you know I heard 

the fellow scream and it's like a dream that I seen 

some of his intestines come out .of his stomach. You 

know, so I was really in - I can still see it yet 

sometimes. And I was hyper. Really hyper. 

Q. So what was your answer then when I asked 
20. you who did you see in the house when you went in? 

A. I don't remember seeing anybody. 

Q. You don't remember. 

A. No. 

Q. So do you remember how long you stayed there? 

25. A. Cripes - I don't know if it was an hour. I 

can't really be sure how long I stayed there. Maybe it 

was an hour, I can't be sure. 

Q. And when you left I take it you went home. 

A. I went home, yeah. 

Q. Where were you living at that time? 

A. I was living up on 1007 Rear George Street, on 
30. 
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Hardwood Hill. 

Q. When did you next see Mr. Ebsary? 

A. I seen him the next day. 

Q. The next day. 

A. Yeah. I came down to his house. 
5. 

Q. Yes? 

A. And told him that that young fellow died. 

THE COURT: Wait now. You're going fast again. 

A. Going too fast. I'm sorry. 

MR. EDWARDS: All right, so you went down to his 

house the next day. 
10. 

A. Um-hmm. Right. 

Q. What time? Do you remember if it was the 

morning or the afternoon? 

A. I don't know if it was the morning oro the 

afternoon. 

Q. So you went to his house and you and 
15. Mr. Ebsary had a conversation. 

A. Yeah, right. 

Q. What did you tell him at that time? 

A. I told him that young fellow died. And he 

said it's self-defence, but I said you should have gave 

20. him the money. I said you should've gave him the money. 

Q. You should've gave him the money. 

A. Yeah. 

Q. And what made you think the young fellow 

wanted money? 

25. 
A. Pardon? 

Q. What made you think Seale had wanted money? 

A. Well, when Marshall put his arm behind my 

back I knew it was a robbery right away. I figured it 

was a holdup like. 

THE COURT: Wait now, I'm sorry. 
30. I just have one part that I missed, Ebsary said 
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it was self-defence. 

A. Yeah. 

Q. And you said you should have gave . . 

A. Him the money. That's what I told him. 

5. MR. EDWARDS: Now Jim, at any time that evening 

when the four of you, you and Ebsary and Marshall and 

Seale were on Crescent Street, did Ebsary pass anything 

over to Seale or Marshall like rings or watches? 

A. No, I never seen him passing anything, no. 

Q. So going back again then to the day after, 

10. after you had this conversation with Ebsary about you 

should've given him the money, -how long were at the 

house that day? 

A. I was at the house that day - I didn't stay 

too long, an hour or so. 

Q. Um-limm. Did you ever go there again? 

15. A. No. No, that was it. 

Q. That was it. 

A. That was it. 

Q. Did you and Ebsary remain friends after that? 

A. No. No. 

Q. Jim, when did you first go to the police? 
20. And tell the police. 

A. Well, when I first went after I heard that 

Donald was accused there of - sentenced to jail for 

stabbing Sandy Seale. 

Q. It was after he was sentenced to jail. 

25. A. Yeah, right. 

Q. ' So that would've been after Donald Marshall's 

trial. 

A. Yeah, that would be after his trial. 

Q. Do you remember what month that was? 

30. A. I don't remember the month. 
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Q. Well, this happened in May of '71. • 

A. Yeah. 

Q. Could you tell us how long after that in 

months or years? 

5. A. It was after his trial there, a week after 

his trial. 

Q. I see. Okay. So how did you feel between 

the stabbing, the incident that night in May and when 

you finally went to the police? How did that affect 

you? 

10. A. Terrible. Terrible. It affected me 

terrible, I couldn't sleep, I was walking around. It's 

something, you know, you'd have to go through it, 

you'd have to be there yourself to see it, you know. 

You'd have to be in my shoes to really know how you'd 

feel. 

15. 
Q. How did it affect your drinking? 

A. It affected my drinking kind of bad there too 

because I started hitting the bottle after that, real 

hard, I started hitting hte bottle real hard after that. 

Q. Thank you. 

THE COURT: Cross-examine. 
20. CROSS-EXAMINATION 

MR. WINTERMANS: Mr. MacNeil, have you ever been 

convicted of any crimes? 

A. Pardon? 

Q. Have you ever been convicted of .any crime? 

25. A. Yeah. 

Q. What? 

A. I was put in jail for being drunk. 

Q. When was that? 

A. Oh, that was a few times. 

Q. Other than that? 
30. 

A. Nothing. Not that I know of. 
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Q. Now Mr. MacNeil, you were walking through the 

park with Mr. Ebsary on your way to Mr. Ebsary's 

residence, is that correct? 

A. Um-hmm. 

Q. Is that right? 
5. 

A. Right. Yeah. 

Q. And it was quite dark in the park back then. 

A. Well, it wasn't really that dark because 

there was a light, there was a light there. It wasn't 

really pitch dark. 

Q. And you continued through the park and you 
10. say that you - did you say bumped into Mr. Marshall and 

Mr. Seale? 

A. Um-hmm. 

Q. Could you describe where they came from, as 

far as you can recall? 

A. Well, they just came up abreast on us there 
15. on Crescent Street. 

Q. Did they come from in front of you or did they 

come from behind you? 

A. I'd say in front. 

Q. And were you and Mr. Ebsary standing around on 

20. Crescent Street or in the park or were you just walking 

straight through? 

A. No, just walking straight through, going 

right home. 

Q. And you were minding your own business, were 

25. you? 

A. Right on. 

Q. And these two held you up, you described it 

as a holdup. 

MR. EDWARDS: No, he didn't. 

MR. WINTERMANS: Well, he said a holdup, a robbery or a 
. 30. holdup. Is that what you said? 
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A. Um-hmm. 

Q. And you said that you didn't see any weapon 

in Mr. Seale's hands, is that right? 

A. No, I did not. 
5. 

Q. You don't recall having seen any weapon in 

his hands. 

A. No, I did not. No. 

Q. When Marshall put your arm up behind your 

back, were you afraid at that moment? 

A. Yes, I was. I was afraid. I just frozed. 
10. 

I was afraid. 

Q. Were you afraid that you might be hurt? 

A. Yeah, I was afraid. 

Q. That's all the questions I have. Thank you. 

MR. EDWARDS: No re-examination, My Lord. 

MR. WINTERMANS: My Lord, might I ask one 
15. 

omitted question? 

THE COURT: All right. 

MR. WINTERMANS: Is your father alive or dead? 

A. My father just died at Christmas time. 

Q. Thank you. 
20. WITNESS WITHDREW. 

25. 

30. 


