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COURT OPENED - JANUARY 17, 1985 - 9:30 a.m. 

 

this 

call 

tion. 

JURY POLLED - ALL PRESENT  

THE COURT: Mr. Wintermans? 

MR WINTERMANS: Yes Milord, I might indicate at 

time that the Defence is resting, decided not to 

any further evidence, prepared to begin the summa- 

(10) 

   

THE COURT: Any rebuttal evidence? 

MR EDWARDS: There is not, Milord, no. 

THE COURT: All right, the evidence is now closed 

and we'll move into the next phase of the trial which 

is the address of counsel to the jury. Now, before we 

start and for the audience, what we will do is we will.. 

one counsel will make his address and then we will have 

a short recess and the other counsel will give his 

address and the practice that we're following is that 

(20) nobody leaves and nobody comes in during the address of 

counsel to the jury. That's just so the iury will not 

be distracted. So if there is anyone who intends to 

leave in five or ten minutes, they'd better leave now, 

All right. Well you've presented evidence, NIT.. Wintermans 
so you go first. 

MR WINTERMANS: Ladies and gentlemen of the jury, 

my name is Luke Wintermans and it's been my privilege 

to represent Roy Ebsary in relation to this matter. 

As jurors, you have a very great responsibility in this 

(30) case to see that justice is done. It's a difficult 

case in some respects because it happened such a very 

long time ago. On the other hand, because of the 

way that the evidence has come out in this case, 

I feel that it's a rather simple matter and that I 

don't think that you as jurors will have very much 

difficulty. I apologize for my feeling nervous, but 

this case has taken a long time., it's been very diffi-

cult. Fortunately our law does not require that the 

person accused prove to a Court that he's innocent, 
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otherwise in a case like this it would be extremely 

difficult given that it happened such a long time ago. 

People, as you probably know from your own experience, 

are very wary of getting involved in things like this. 

Their memories are very shaky after such a very long 

time and therefore, I feel very. .quite confident that 

you will not place any burden on the Defence to prove 

(10) anything. The burden of course is on the Crown to 

prove beyond a reasonable doubt that. .that Mr. Ebsary 

is guilty of something here. I would like to refer to 

my notes. I apologize for doing so. As I say, jurors 

often have a very difficult task to perform, but I feel 

that your task in this case is quite simple because 

this is a clear case of self defence. Your duty is to 

determine the facts: the Judge will instruct you as to 

the law. The central question in this case - I believe 

this is the central - question; and that is, was there 

(20) a robbery or wasn't there? Or should I say, might 

there have been a robbery? And that was really the 

key question here. A robbery is defined as an assault 

with an intention to steal. In other words, an assault 

is when violence or threats of violence is applied to 

a person of another. .of another person or threat. So 

an assault with an intention to steal. No weapons are 

required. The burden of proving that it was not self 

defence is on the Prosecution. In order to find Mr. 

Ebsary guilty, you must be convinced beyond a 

(30) reasonable doubt that James MacNeil and Mr. Ebsary 

were not attacked. The law does not require Mr. Ebsary 

to prove anything. The bulk of the evidence in this 

case points clearly to robbery. Only Donald Marshall 

says there wasn't a robbery. His testimony on that 

point is not supported by any other witness. His 

testimony that there was no robbery is not even 

supported by his own previous testimonies in several 

previous hearings. Donald Marshall is not on trial 

here. It is acknowledged that Roy Ebsary most likely 
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stabbed Sandy Seale. All the evidence supports that, 

but the stabbing of Sandy Seale was not a crime be-

cause it was done in self defence. You may feel Mr. 

Ebsary made a mistake; you may feel that he might not 

have been himself killed or even beaten up, but you 

must find him not guilty if you allow that he might 

possibly have thought that he would be beaten up or 

(10) injured - that's the law. The law says clearly—that 

a person may cause death if he is in possible danger of 

being beaten up. A finding of not guilty does not 

require the finding that Donald Marshall is definitely 

lying. If you allow for the possibility that Marshall 

might be lying on the question of his intentions that 

night, then you must find Mr. Ebsary not guilty. 

Clearly that possibility exists. Remember, you can 

believe all, part or none of a witness' testimony. If 

you have any doubt, it is your sworn duty to resolve 

(20) that doubt in favour of Mr. Ebsary's innocence- that 

principle applies to every piece of evidence, not just 

the question of guilt or innocence. So for instance, 

if you're not sure who is telling the truth as between 

James MacNeil and Donald Marshall, then you must find 

the James MacNeil account is the truth because that's.. 

that's resolving any doubt in favour of the innocence 

of the accused. Now I'd like to review the evidence, 

the testimony of the witnesses as briefly as I can. 

First of all, you heard from Mr. and Mrs. Seale - 

(30) their evidence was that with respect to a coat or a 

jacket that no longer exists, but the coat that Mr. 

Seale was wearing. The important evidence from them, 

I suggest is in relation to the size of. Mr. Seale - 

surely a person's father knows exactly how..what..what 

his son's size is. His father said that Sandy at that 
time was 17 years old, five foot, eight and a half, and 
between 158 and 162 pounds - that's five foot, eight and 
a half, 158 to 162 pounds - that he was very strong, 

that he was in very good shape. Roy nould testified 
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that he took Donald Marshall from the Halifax area 

where they had been for a few days to the reserve or 

ah..MicMac Reserve on the outskirts of Sydney and not 

to the liquor store. Staff Sargeant Wheaton testiFied 

and he confirmed that only two visits by the R.C.M.P. 

were made to Ja_to Donald Marshall at Dorchester and 

that they were a couple of weeks apart. He. .his evi- 

(10) dence also was that he picked up these ten knives 

from the Ebsary residence in 1982 and sent them to the 

lab. Now, one important point to note with respect to 

the testimony of Staff Sargeant Wheaton is that you 

will recall that Donald Marshall tried to say and did 

say that his statement to the R.C.M.P. that he.  made 

when he was in Dorchester was. .was not true and that 

he was in some way pressured or told or something to..to 

say that there was a robbery and you'll recall that.. 

that he didn't explain anything about his sources. 

(20) Corporal Carroll who testified after Donald Marshall - 

he said that. .that there was nothing told to Mr. 

Marshall that only. .only he had possession of the. .the 

R.C.M.P. files and that although there was a letter 

from a lawyer for..for. Donald Marshall that shortly 

before the visit to Dorchester, there was absolutely 

no_mention of James MacNeil who you'll recall went to.. 

to the police right after Donald Marshall was found 

guilty and told his story on..about the robbery. So 

the point is that Donald Marshall could not have known, 

(30) there was no way that Donald Marshall knew anything 

about what James MacNeil had said or anything about 

anybody saying a robbery. Of course the burden is on 

the Crown to prove that in fact Mr. Marshall did have 

some information from somewhere. The Crown could have 

brought that out through Staff Sargeant Wheaton who 

was not recalled to the witness stand. If there was 

any evidence that Marshall could have known about 

MacNeil's statement, he would have known and he was 

not called back by the Prosecution - that's an important 
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point to remember. Now, Greg Ebsary testified that 

his parents separated in 1979 or 1980. In 1971, the 

family lived at Rear Argyle Street and around 1974, 

moved to Mechanics Street. He says that Roy was in 

better shape back in 1971 than he is now. Well if 

you look at Mr. Ebsary now, I'd suggest that that's 

not saying a whole lot. He testified about how the 

(10) ten knives that you see before you_here,were all over the 

house for about ten years before the police took them. 

Ah in use all over the house, in the kitchen, the 

dining room, upstairs - his letter opener ah...I think 

that is an important piece of evidence in relation 

to any suggestion that any of these knives was in- 

volved, but the whole question of the knives I suggest 

to you is meaningless and irrelevant anyway because it 

doesn't matter what knife it was. But he testified 

that the knives were still in use until the 1980's at 

(20) some point when they were put into a basket and down 

into the basement where they stayed until the police 

came. He testified that his father worked, that he 

was..he is..he was five foot, two, a little stockier 

than he is now - that's back in 1971. Mr. Mac Alpine 

from_the R.C.M.P. lab testified that he examined all 

of these knives for blood and he said there was 

absolutely no sign of blood on any of them, but that 

..that fresh blood could be..be very easily washed 

off under water, so his evidence doesn't help us. 

(30) Next, I'd like to deal with Maynard Chant's testimony. 

Maynard Chant admitted that,in 1971, he testified 

that he actually saw Donald Marshall stab Seale and 

now he says that he didn't. I suggest that his 

credibility is somewhat questionable. He is coming 

to court in 1971 and swore under oath that he saw 

another person murder someone and when it wasn't 

true, certainly he would have some guilt feelings 

about that and I suggest, a tendency to. want to 

help Donald Marshall at this point in time. He testifies 
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that he missed the 11:45 bus and around midnight he 

bumped into Donald Marshall who was running towards 

him. He and Marshall then ran into two couples and 

then they started looking for help, flagged down a 

car, got in, drove around and..and then got out of 

the car on Crescent Street near where..where Seale 

was lying. Mr. Chant says that he put his shirt on 

(10) Seale before the police came. He testified that at 

the time he was 14 years old in Grade 6, that he had 

repeated Grades 2, 5 and 6. As I say, he probably 

feels guilty over what he's already done to Mr. 

Marshall. But nevertheless, Mr. Chant does give us 

one interesting piece of evidence and that is, he 

says that Marshall was standing behind Sandy Seale 

and that Sandy Seale could not see Marshall from that 

angle. And I ask you to consider why. He testifies.. 

Mr. Chant testifies that five minutes later the 

(20) ambulance arrived to him. His evidence is totally 

wrong on that when you consider Police Officer Mroz's 

testimony that first the police came and then it was 

20 or 25 minutes before the ambulance came, but.. 

Next I'd like to deal with Donna Ebsary's evidence. 

She describes her father as bigger than her brother, 

Greg, does, She said that he weighed about 160 pounds 

at the time. Well, you have the photograph which 

Mrs. Ebsary says was taken around 1971 and I think 

you can figure out for yourselves that if he was 

(30) five foot, two, and as lean as he appeared in that 

photograph, then certainly that evidence is totally 

off. And I pointed out to her that she had said in 

1982 in another hearing that he was slight with no 

meat on his bones and a typical little old man. 

There's an obvious contradiction there. Anyway, she 

goes on to say that her father was in good shape, 

that he walked every day, that he worked every day 

and. .and drank a lot on his off time; that he liked 

to call himself Captain because he worked on shins 
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and reverend because he had studied the bible a lot 

and later received the title, reverend. She says 

that he was good at fixing things and she described 

how he had fixed some of those knives that you see 

before you. She says that she remembers the night of 

May 28, 1971, being in the living room watching the 

news on television with her mother when Roy and James 

(10) MacNeil came home.. .I'm not sure what she said on 

the time - I believe she said something like 11:00 or 

11:30, perhaps I will. .the Judge has better notes on 

that than I do. Anyway I pointed out that previously 

she said, between. .some time between 10:00 p.m. and 

12:00 midnight and then she explained that she is 

now relating the time to when the news was on tele-

vision. Well there's no evidence of exactly when 

the news was on television, but.. She said that James 

MacNeil was very excited or hyper and said to her 

(20) father words like, "You did a good job back there." 

And I point that out - I'd like you to consider that 

she was 13 at the time and the words, "You did a good 

job back there," is a positive statement - I'd just 

ask you to consider that, it's positive, okay. I..I 

doubt very much that her recollection is perfect on 

that. And then she says her father went into the 

kitchen and MacNeil and her followed and she saw him 

washing what appeared to be blood off a knife that 

she describes as having had a brown handle. She 

(30) said, "It wasn't any of the ten knives that we have 

on the table." But ah..she looked at Knife Number 8 

and said that it looked like it might be the same size 

blade. I pointed out that she had said in 1982 that 

she wasn't as sure as she was sitting here that it 

was blood as she says, she never had it analyzed. 

I would remind you that she was only 13 at the time. 

Dr. Naqvi testified (he's the doctor who saw Seale), 

he was relying on his notes to a great degree, but 

he said that some time before 2:00 a.m. Dr. .or Mr. 
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Seale was brought in, there was only one stab wound 

which is a very important factor. He was in bad 

shape, he lost a lot of blood, he did two different 

operations and at 8:05 p.m. on May the 29th, Sandy 

Seale died of hemorrhage and shock. So he was in 

the hospital for about 18 hours or so before. .before 

passing away. He indicated that the minimum length 

(10) of a knife, if it was a knife, to cause the wound 

would be three inches and that's important. He said, 

the maximum it could be anything. And if it was from 

a knife, it was one stab three inches deep maybe 

although he admits that it wouldn't. .there was no 

measurement done, he was more concerned of course 

about trying to save Mr. Seale's life. He also ex-

plained - perhaps you as jurors are concerned that 

it must have been a gigantic hole in Mr. Seale in 

order to have his intestines coming out - but the 

(20) Doctor explained that a hole going right through into.. 

went through the abdominal cavity would cause the 

pressure from inside to force the. .the small intestines 

out and so there's no indication of. .of there having 

been a huge hole or anything like that and the fact 

that this horrible description does not mean that.. 

that. .that there was a large gash in. .in the young 

man at the time - so it would appear a lot worse than 

perhaps it really was. He indicated that he had done 

about 15,000 operations and that he was just going 

(30) by his records. There was no autopsy which is un-

usual. There. .no pictures were taken, no measurements 

were made and there was no suggestion that there was 

a particularly large injury. Next I'd like to deal 

with Mr. Evers' testimony, he's the R.C.M.P. Hair 

and Fibre Expert. He indicated that he examined these 

ten knives. He said that four of the knives had no - 

fibres, that six had some..one or more fibres - he 

couldn't positively identify any of the knives as 

being the knife used. Of course you have to remember 
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that he had ten knives that had been in various places 

over an eleven-year period, with varying uses. He did 

indicate that Knife 8 had more fibres than the rest, 

but he also said that it had fibres that were not 

from either of the. .of the coats. He could say. .h 

couldn't say that any of these knives were used. I 

remind you that Donna Ebsary also said that none of 

(10) these. .these knives was the same. I also remind you 

that there were no yellow fibres found at all and that 

of course the jacket that Marshall was wearing was 

yellow. That all the fibres that were found, 

it's very possible that they came from other sources 

than..than from the two jackets because they were 

kind of materials and clothing during the 1960's and 

1970's. So I suggest to you that with respect to 

all. .all the knife evidence, so what? It doesn't prove 

anything. And furthermore, who cares because it 

(20) doesn't make. .doesn't matter what knife was used. 

Next I'd like to deal with Corporal Carroll. Corporal 

Carroll, the R.C.M.P. for some 20 years,testified 

that he took over this. .the re-investigation in 1982, 

that he had all information from all sources, that 

he..that only the R.C.M.P., no other police officer 

from any other police force were involved in the 

matter. This was all of course before the Donald 

Marshall interview at Dorchester. He testified that 

he had seen Mr. Ebsary on several occasions between 

(30) February and October of 1982, that Mr. Ebsary was 

often drinking, under the influence of alcohol. 

That he describes October the 29th, 1982 when the 

tape recorded statement, which was played for you, 

was taken - he says that it was late morning, Mr. 

Ebsary had obviously been drinking wine before and 

that, I believe he said that he actually was 

drinking during or after. .1 believe after the. .the 

interview. He also indicated that Mr. Ebsary was 

crying at a couple of points during..during the re- 
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cording. The really important part of Corporal Carroll's 

evidence was that he was in charge of the investigation 

of the Seale death since 1982. He had all the files 

and information from the 1971 investigation right 

through to the present. He established that Donald 

Marshall could not have known about James MacNeil's 

statement in 1971 - that they were robbed. Because 

(10) no other police officer from the R.C.M.P. or any other 

force visited Marshall before the 1982 statement and 

no civilian would have had access to his files. The 

letter from Marshall's lawyer dated January, 1982, 

said nothing about James MacNeil or robbery although 

Ebsary's name was mentioned. Carroll says that the 

robbery story came from Marshall and the facts of the 

investigation were not made known to Marshall before 

that. This is very important; because it contradicts 

any suggestion that Marshall was told about the 

(20) robbery story before the 1982 statement he gave and 

remember one thing - the burden is on the Prosecution 

to prove that he did know and the Prosecution had 

the opportunity to.. if there was any question, they 

could have recalled any of your witnesses or they 

could have called any new witness, but they didn't. 

And the reason is because they can't prove it. Even 

Marshall did not say where or why or anything - I'll 

tell you why he told that story in 1982 - because it 

was the truth. He had his opportunity to explain it 

(30) and he couldn't explain it. And Corporal Carroll had 

an opportunity to explain it and he couldn't explain 

it. Therefore, Marshall did not know anyone else had 

described the robbery and therefore the statement is 

most likely true. Now I'd like to deal with Con- 

stable Mroz's testimony which was read to you by 

the Court. And one thing he does is he describes 

the size of Mr. Seale as being about 5'6", between 

5'5", 5'7" and he says 5'6", that he was slight, but 

in good shape and a good athlete. Now one thing that.. 
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that I would like to be able to say concerning Con-

stable Mroz - when he says, slight, it's unfortunate 

that we haven't been able to see Constable Mroz, he's 

passed away, but Constable Mroz is a..if I could say, 

robust man or was a robust man himself, so when he 

says slight then perhaps that could be taken into 

account. He says that he was a Sydney police officer 

(10) for 20 years, that he responded to a call, arrived 

at 11:55 to 12:00 midnight, that he was the first 

police to arrive at Crescent Street where Seale was 

lying He says from his recollection that it wasn't 

raining, from his recollection that it was a clear and 

season. .that it was a clear and seasonable, but all.. 

he said both times,"from my recollection," which 

perhaps would indicate that he wasn't (-mite sure on 

that. But it is in contrast to the weather report 

which was given by the Defence witness from Environ- 

(20) ment Canada. On the other hand, it might not be in 

contrast with it either and I'm going to come to that 

later. But the important point is that it wasn't 

raining.. 

THE COURT: There's some noise that you'll have 

to stop. 

MR WINTERMANS: The important point on the weather 

was that Constable Mroz was there from approximately 

12:00 to 12:30 when the ambulance arrived and at that 

time it was not raining and this may be an important 

(30) point to remember. He says he knew that it was a 

Seale boy, he knew Seale's family by name, but he 

didn't know Sandy's first name. He says he was a 

black youth. He also says that Seale was heard to say, 

"Oh God no, oh Jesus no," and then slipped into un-

consciousness. He called the ambulance which didn't 

arrive until 12:20 or 12:25 so there was quite a delay 

there. Then Seale was taken to the hospital. Dr. 

Naqvi was there. .yes he said that Seale was 5'6", 145 

pounds, extremely good condition, slight and well built. 
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Another interesting point from Constable Mroz's evi-

dence is as to the location of where Marshall was. 

You recall that—that he said, five to seven minutes 

after Constable Mroz had arrived at the scene, he 

saw Donald Marshall "two to three hundred feet from 

where Seale was lying, he was leaning against a tree 

with his hand on his arm in a very dark spot." And 

(10) the only reason that he saw him is because another 

police car was coming and the headlights of the on-

coming police car showed Donald Marshall leaning against 

this tree "two to three hundred feet away from where 

Seale was.lying" and I think that that is another 

important clue in this_in this matter. The lighting 

conditions he describes very well. It's nice to 

have a transcript of what Constable Mroz said last 

time. He says, "The lighting conditions, it was 

basically dark and fairly poorly lighted. There was 

(20) a heavy tree growth in that area and it obscured the 

little light that did exist at that time. Since then 

there has been major improvements and it's considered 

lighter." And later he says, "And it's just brilliant 

there as compared to the time as described." That's 

another very important factor to keep in mind. Now 

the next witness I'd like to deal with is Mary Ebsary. 

She describes Roy as being healthy,-  at the time. 

She show_introduced the picture of him which she 

says was taken around 1971. You'll note that. .two 

(30) things from the picture: (1) that he's not fat like 

Donna indicated and (2) that his glasses appear to 

be very thick. I think this is something that you 

should keep in mind. She said that Roy was a constant 

complainer; of course, you have to keep in mind that 

they're separated now so there would be some or that 

feeling, but she did say that Roy had complained of 

being mugged a couple of times before. She says that 

she didn't see any physical signs like bruises or what- 

ever, but another important factor that...this..this was. 
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I can't say that..okay..the question of the relation-

ship between Mary Ebsary and Roy Ebsary in 1971, you'll 

recall perhaps from the evidence of either Greg or 

Donna Ebsary, they described that Roy had his own 

room. And. .1 can't say anything more than that be-

cause unfortunately the evidence is a little unclear 

on that, but I just suggest to you that if Roy had 

(10) his room, then there's a..certainly a possibility that.. 

and that they're separated around 1979 or 1980, that 

perhaps it's fair to say that they were sleeping in 

separate bedrooms, perhaps she wouldn't have seen.. 

much of her husband's body at •that time. Anyway, 

she does though support part of Mr. Ebsary's statement 

that he'd been mugged before and that's certainly an 

important factor. She says that she remembers the 

night of May 28th, 1971..that Roy and Mr. MacNeil 

came home. Mr. MacNeil was in an excited, agitated state 

(20) and she recalls him saying words to the effect, "Roy 

did a good job on that fella, he saved my life." And 

that is a very, very imnortant factor. "..he saved 

my life." She. .she says that she stayed in the 

living room and couldn't see into the kitchen and 

that MacNeil left in 20 minutes or so. So the two 

really important factors in Mary Ebsary's evidence is 

that Roy had complained of being mugged before and that 

MacNeil, as soon as they got home said that..that Roy 

had saved his life which is obviously important. 

(30) Now, next I'd like to deal with the testimony of Donald 

Marshall, Jr. He testified that on direct examination 

that he was out of school in Grade 5 at the time, that 

he was..I believe he said he was 17 back in 1971; that 

he had been in the Halifax area and came back after 

three days with Roy Gould on the evening of May 28th, 

1971, the night in question, at 9:30 p.m. which is 

confirmed by. .by Mr. Gould who had testified earlier. 

Mr. Marshall says that he was dropped off at the liquor 

store. That he had Roy Gould's jacket on which was in 
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good condition. This is in contradiction to what 

Mr. Gould testifies - Mr. Gould says that he didn't 

drop him off at the liquor store; however, maybe 

that's not that important except as an indication 

that. .that Donald Marshall, age 17, after being away 

from home for three days goes directly to the liquor 

store. He says that after the liquor store, he went 

(10) to Intercolonial Street, was drinking and left there 

at 11:30 p.m., two hours later that he was chased out 

or told to leave, something to that effect. It's 

difficult to understand everything that Mr. Marshall 

was saying because he has a tendency to mumble. He 

says he had one drink of rum and that he hadn't been 

drinking earlier that day. Well I ask you to consider 

the..the logic of that - you get dropned off at the 

liquor store rather than go home and see your family 

and in a two-hour period you have one drink of rum. 

(20) AnyEtay,he says he usually drank on weekends, that 

May 28th, '71 was a Friday night, that at the time 

he was 5'10" and 145 pounds and in good shape. Now 

he says he's 6'1". After Intercolonial Street, he 

went to the Keltic Tavern, he didn't stay and then 

headed towards the dance hall on George Street and 

went into the park instead and met Sandy Seale. Now 

that's interesting because at first he says. .like one 

of the points that I think my..that the Prosecutor 

is going to suggest is that Donald Marshall is telling. 

(30) telling the truth.. .this trial even though he's lied 

in all kinds of other testimonies. So just for the 

sake of argument, let's just look at his testimony 

this time to see how. .how consistent or how much 

sense it makes. First of all, if he left Intercolonial 

Street at 11:30, and went to the Keltic Tavern and 

then he'd head for the dance hall, why would he go 

into the park? I'd suggest to you why because he 

left, I suggest he left Intercolonial Street long be- 

fore 11:30 and that he may have been heading for the 
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dance hall, but he didn't have any money -this is my 

theory, that he didn't have any money and he didn't 

have money to get into the dance. He had spent the 

money on liquor and he wanted to go to the park to 

mug somebody, possibly to get money to go. .to go to 

the dance. That become. .that the whole stabbing inci-

dent happened considerably earlier than the evidence 

(10) of some of the witnesses suggests, at least Mr. 

Marshall suggests. He. .he went into Wentworth Park, 

he says he went into Wentworth Park and met Sandy 

Seale in the middle of the park. Now this is 

interesting. He says this time, "I told Seale I was 

going to scrape up some money to go to the bootlegger." 

And then he said that he. .he usually.. "usually bummed 

money." Just consider that: "..I was going to scrape 

up some money to go to the bootlegger's." And then 

he says, "usually bummed money." I wonder what his 

(20) other methods of getting money are? He says he saw 

two people, one asked if he had a cigarette, that it 

was Terry Goosu and Patricia Harris asked for a 

cigarette. Seale went to two people on Crescent Street, 

the suggestion being that it was Mr. Ebsary and Mr. 

MacNeil. He testifies that he knew Patricia Harris 

and Terry Goosu before, that he didn't know the two 

people that Seale was with. He said, "One of them 

was about 50 with white hair and a cape or navy coat 

on." He had conversation..he says that, "The old 

(30) fella invited Sandy and I home, he said that he had 

a quart of rum." And then..then he says something 

strange. Mr. Marshall says that he refused because, 

"Indians stuck together for gang reasons.". .whatever 

that means. Then he says that Ebsary and MacNeil 

left. He says there was nothing notable about their 

walking, so there's no suggestion that they were 

staggering so bad that..that they were so drunk that 

they couldn't possibly now recall what. .what happened. 

They had walked about two court lengths away and.."..and. 
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.one of us called them back"and thatuthey walked back 

towards us." He says that, "Seale was on his right 

behind him." He says, "Neither of us were carrying 

weapons." He says,he "Couldn't see their hands." 

He says, "The only conversation was Ebsary asking 

Seale if he wanted everything he had." Now why 

would Mr. Ebsary say that? That doesn't make sense. 

(10) get to that later. He says that, "Sandy's hands 

were in his coat pocket," and that "Seale said nothing." 

He said, "Ebsary put 'his hand on Seale's shoulder and 

appeared to punch him in the stomach." Well that is a 

questionable liklihood;however, the only point that 

I would place any reliance on there is that a punch 

in the stomach would indicate that no one saw what 

was in anybody's hands, nobody could see what was 

in anybody's hands. .nobody saw Mr. Ebsary with a knife 

and nobody knew at that point that. .that Mr.. .Seale 

(20) had. .has been stabbed rather than punched. Then he 

says and this is really difficult to believe that, 

"MacNeil came toward me and I grabbed him and I threw 

him towards the sidewalk." Now can you imagine James 

MacNeil at 6. .around six feet tall and 105 pounds 

coming after..after Marshall? And then Eb..and then 

he says, "Ebsary came towards me and said, I've got 

something for you too Indian.." or whatever. And 

then he demonstrates the swing that he says Ebsary 

made towards him..he went through a little demonstra- 

(30) tion with the Prosecutor. Of course you have to 

wonder why.. if Mr. Marshall didn't see any weapon 

and he thought that Seale was being punched, why. .why 

he would grab Mr. Ebsary's hand rather than just do 

something else, but the whole story is just ridiculous 

anyway. Then he says that he got this cut in his 

arm there, that he gave his jacket to his father the 

next day. .she showed you the scar, you'll recall the 

evidence of..of. some of the other witnesses which 

would indicate that. .there shouldn't have been any 

scar, he removed the stitches himself and tried to 
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make it look worse than what it was. Then he. .anyway 

after this, .this fight with Mr.-Ebsary he says he 

ran away and ran into Chant and they went for help. 

In cross examination, Mr. Marshall indicated that 

he was 17 at the time, that he quit school at age 14, 

he drank on weekends, came back from Shubenacadie, 

that there had been some drinking up there ah...he 

(10) says he feels like he's testifying what other peonle 

want to hear. He says that he didn't see the knife 

or didn't realize the knife until he was running 

away; in other words, he didn't see that. .any knife 

in Mr. Ebsary's hands. He said he couldn't recall 

having given his evidence in a preliminary hearing, 

but after reading it for several minutes, he said 

that he did remember. And you'll recall later in his 

evidence that he testified that he had all his 

transcripts and he'd studied all his transcripts, that 

(20) the testimony., this is an unusual case in that 'qr. 

Marshall has had all his transcripts from all previous 

hearings and studies them and has all kinds of advice 

on. .and he is trying to create this legend - I'll get 

to that later. But he. ,he said he twisted his story 

so people would believe him. He said he didn't 

think that he had told untruths. He.. .acknowledged 

that he couldn't identify Mr. Ebsary. He indicated 

that he had a criminal record at that time when he 

was 17, that he had spent some eight months in jail. 
(30) He didn't go into the details of his criminal record, 

but I think it's a fair thing to say that a person 

normally does not accumulate any criminal record or 

go to jail.until attaining the age of 16, so it gives 

you some indication that between 16 and 17, he's got 

this, .bad enough criminal record that he's gonna spend 

eight months in jail. He said on cross examination 

that his arm was bleeding when he was at Brian Doucet's 

house and he says his arm was bleeding when he got to 

the hospital. He admits that it was a superficial 
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wound probably because he doesn't know what super-

ficial means, the word means. He admits removing the 

stitches himself and he tries to explain that. He 

admits that he had a tatoo at the time that said, 

"I hate cops". He was very evasive, well he was 

evasive throughout his entire testimony. He said that 

at Doucet's that he asked for an ambulance and the 

police. You'll remember hearing the Judge read Mr. 

Doucet's testimony - that they didn't ask for. .that 

they didn't ask for the police, that it was him that 

insisted on the. .on the police. Then he said he 

never tried to roll anyone. He said his gang used to 

beat up on other gangs. He... You'll remember per-

haps late Friday afternoon when Mr. Marshall was.. 

was on the witness stand and I asked him if he had 

ever robbed or rolled or tried to rob or roll anybody 

before and he was being very evasive and he looked.. 

(20) he looked at me with a smile on his face and he said, 

"I'm gonna say no." You perhaps recall that. I 

think that that was a really beautiful illustration of 

his evasiveness, his lying and his reliance upon his 

reading of transcripts and all that. And I also. .also 

he admitted that he's received S270,000.00 in compensa-

tion from the Province, about S100,000.00 of which 

went to legal fees and another $50,000,00 or so from 

another trust fund - he's got close to a quarter of 

a million dollars out of this. He also acknowledged 

(30) that he's become famous over the years as the man who 

spent 11 years in jail for a murder he didn't commit. 

I pointed out to him that he's trying to say that 

he was lying when. .when he said it was a robbery in 

previous hearings and that now he's telling the truth 

when. .when he says it wasn't. I pointed out to him 

that he was out of jail and he was acquitted before 

any testimony was ever given in relation to Mr. Ebsary 

and. .he acknowledged that he's had an opportunity to 

read and examine the transcripts and that he has lawyers. 
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Now I pointed out in a rather complicated procedure, 

when a witness testifies different in a previous 

hearing then the only way that you can get him to 

comment on it or to Jexnose it is that you have toHask him 

the questions, do you recall having testified at such 

and such a time and then the page and then you have 

to read the question and you have to read the answer 

(10) and you have to ask him if he said it, you have to 

ask him if it was true. It's kind of a complicated 

and confusing. .1 apologize for that, but unfortunately 

that's the only way that it can be done. I pointed out.. 

I just want to point out about 20 times where he has.. 

where he has contradicted himself in previous hearings 

and the important point here is that it's not just 

in relation to the 1982 R.C.M.P. statement. Don't.. 

don't get confused on that - he's been lying about 

all kinds of other things too. All right...he..at one 

(20) time he testified that.. .well first of all he denied 

the plan to.. to rob. He acknowledges that in the 

preliminary hearing, he said, "They came back and I 

don't know what hanpened between them. My memory just 

went after that. I got stabbed and I don't remember 

too much. Seale and Ebsary had a conversation and 

I never understood what they were talking about." 

He acknowledges having said that and now he's saying 

something different. Now that's got nothing to do 

with any R.C.M.P. statement which is supposedly not 

(30) true. And in November of 1983, he said he couldn't 

recall if he grabbed a hold of MacNeil. He said, 

"Either he grabbed me or I grabbed him, I can't 

straighten that out, I can't say yes or no, who 

grabbed who." But now he says, he's come un with this 

totally new story that he grabbed. .MacNeil somehow 

in order to throw MacNeil in front of Ebsary or 

something. .1 didn't quite follow that. He acknowledges 

that in November '83 he said the following was true 

that he couldn't remember what happened because 



564. lR IVINTERMANS ADDRESSES JURY 65 
his memory just went, he got stabbed, he doesn't 

remember much after that. He couldn't understand 

conversation between Seale and Ebsary - now he says 

that. .that that's not true, that he can recall. He 

says he identified Mr. Ebsary and he said he couldn't 

identify Mr. Ebsary. In September of 1983, he 

testified that he couldn't recall if he grabbed 

(10) MacNeil. He said, -I don't remember." then. Now he 

says he does remember and—that he did., that he did, 

but under different circumstances. In August of '83, 

he said he didn't know what happened between Ebsary 

and Seale, he has no memory except Ebsary saying, "I 

got something for you right here." And now he says 

he has this new or different memory. In August of 

'83, he acknowledges having said, "I was. .1 don't 

know if I should say I was fighting and holding the 

other guy." He's indicating MacNeil. "I was..I don't 

(20) know if I should say, I was fighting and holding the 

other guy." And now he says that that's not true. 

In November of 1983, he acknowledges having said that 

Seale nodded his head after Ebsary asked him if he 

wanted everything he had. Now. .now he denies that. 

On August. of '83, he said that the R.C.M.P. statement 

in 1982 that he made admitting the robbery. .he says 

it was true, but he tries. .he qualified it then by 

saying that he didn't. .directly say,let's go rob 

somebody. Now he denies that. September of '83, he 

(30) acknowledges having said that he suggested to Seale 

that they roll somebody and that Ebsary and Seale 

would have known they were being rolled or robbed and 

now he denies that. In August of '83, he says he 

was asked if the 1982 R.C.M.P. statement was the 

truth and he said, "Yes." His answer was yes and now 

he says "No." And then later in his. .August 1983, he 

acknowledged having said he doesn't remember what 

happened - now he says he can remember what happened. 

In September of 1983, he said that the R.C.M.P. state- 
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ment was true. In September of 1983 he said that, 

"A robbery is when you are armed." Then that he 

wasn't armed. In September of 1983 he says, "I just 

grabbed onto MacNeil." In November of '83, he aZknowl 

edged that he couldn't explain why he wrote the 1982 

statement to the R.C.M.P. In 1982 before the Appeal 

Court, he acknowledged having said he was a heavy 

(10) drinker and would get drunk pietty fast and now he 

tries to explain that. In 1982 in the Appeal Court, 

he said, "Seale could have said something to Ebsary.. 

and that his intentions were to get money regardless 

of how he got it. And now he's saying that. .that 

that's not the case. In 1982 the Appeal Court, Mr. 

MacNeil or Mr. Marshall said, "The 1982 R.C.M.P. 

statement was a reliable, truthful statement," in 

1982, he indicated the difference between rolling 

and robbing, whether if you're robbing somebody, that 

(20) means you're armed and if you're rolling somebody, 

that means you're using violence, but you're not armed 

and as the Judge will tell you, robbing or rolling are 

both robbery. Whether you're armed or not has got 

nothing to do with it. Now next I'd like to deal with 

Mr. MacNeil's testimony, James MacNeil, who I suggest 

to you is an honest. .an honest, but simple person. 

He's 39; at the time he was 25 years old and about 105 

pounds, so he was a real skinny person. He_he says 

he'd known Ebsary for a few months before that, that 

(30) he had met him in the State Tavern, had six or seven 

beers and Ebsary might have had the same although he 

couldn't really say, just assuming that. I'm just 

gonna say one thing at this point now - it's not all 

that important where they were coming from, whether 

it was from the State Tavern or whether it was from 

some other place because a person isn't going to 

remember what happened 15 years ago or 14 years '.go 

before something like this hanpened.It was just an 

ordinary day. The important point in time is when 
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Marshall put MacNeil's arm up behind his back, that's 

the kind of memory that you never lose. What hapnens 

before that, you know, what difference does it make? 

The only important thing is that they were. .they were 

coming from drinking somewhere. Well they both said 

the State Tavern anyway, but.. He says they left the 

State Tavern, he thought around 10:00 o'clock, but he 

(10) wasn't sure. He doesn't..he didn't know. They 

walked down George Street on the way to Ebsary's house. 

They cut through Wentworth,.Wentworth Park..sorry, up 

to Crescent Street which is directly on route to. 

Mr. Ebsary's residence on Rear Argyle Street. He says 

they were approached by Marshall and Seale. Marshall 

said nothing. Marshall put his arm up behind his back 

and he showed you what he meant by that and Seale was 

in front of Mr. Ebsary and he heard the words, "Dig 

man dig." And he says that it was in a high-pitched.. 

(20) it wasn't all that violent, but it was a high pitch 

like, "Dig man dig." I don't know, I believe it was 

a black youth I think he..perhaps try and imagine how 

he might have said it. .perhaps in a cocky kind of way. 

He says he was afraid. He says he froze. He says he 

knew it was a robbery; he knew it was a holdup. He 

says he was afraid, he froze, he was confused. He 

says he heard Ebsary say, "I've got something for you." 

And he saw Ebsary swing at Seale. Again, he didn't 

see any knife at that point. And then he says,"Marshall 

(30) let go of him and Marshall went for Ebsary." And 

then he said that he was positive that Marshall came 

at Ebsary rather than Ebsary going at Marshall. Course 

it all happened in a split second he said and Seale 

ran about 30 feet and dropped and Marshall disappeared, 

presumably he ran away too. Then Ebsary and MacNeil 

went to the Ebsary house. He says he can't remember 

seeing Donna or Mary Ebsary at all; he was probably 

so excited, I suggest to you. .such shock that. .he just 

can't remember. Now the really imnortant thing about 
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Mr. MacNeil's evidence though is that I suggest to you 

that the one point that Mr. MacNeil would never forget 

would be; attacked and having his arm put up 

behind his back. The rest of the details aren't all 

that important. He_he says he saw Ebsary wash blood 

off his hands in the kitchen. He says that he didn't.. 

I'm not sure what he said on the knife, but he said 

(10) that. .that he thought it was a. .or presumed it was 

a pocket knife. He left, maybe an hour later - he 

wasn't sure. He said the next day he went back to 

Ebsary and said, "That young fellow died and you should 

have given the money." And Ebsary answered that it 

was self defence. He says he never went back to 

Ebsary's house ever after that. And there's no evi-

dence that they were ever together again. Then he.. 

he didn't go to the police at first, but he certainly 

was-the first to go to the police. He says that about 

(20) a week or ten days after Marshall was found guilty 

and sentenced and that of course would be November '71, 

he went to the police and told his story. I suggest 

to you that he's a simple and honest and mild-mannered, 

passive sort of person who it would be very difficult 

to imagine him attacking Donald Marshall or anybody 

else. Apart from a couple of times in the drunk tank, 

he has no criminal record and public drunkenness is 

not a crime anyway, it's not a criminal offence anyway 

like theft or robbery or something like that. There's 

(30) not one shred of evidence of dishonesty in relation to 

Mr. MacNeil. He was straightforward, not evasive. He 

seemed honest and very much unlike Mr. Marshall. He 

might be wrong on what happened before and after, but 

not on the robbery itself. Now there were—there's 

no burden upon the Defence to call any evidence, but 

I felt that a couple of witnesses should be called to 

clear up a few things. You'll recall the eve doctor 

testifying that Mr. Ebsary at the moment is legally 

blind, but that with glasses on he would have 95 per 
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cent normal vision. He gave an opinion as to his. .Mr. 

Ebsary's probable eve sight in 1971 at age 60 as being 

20 over 60 which isn't too bad if he has his glasses 

on, but he did allow for the possibility that Mr. 

Ebsary's sight was much worse than 20 over 60. It 

could have been 20 to..20 over 150 which would be 

poor and of course..it's..he was relying on..on certain 

(10) assumptions which may not be the case.- Well you have 

the statement of Mr. Ebsary where he describes his 

eye sight at the time and you have the picture of 

Mr. Ebsary - you can see his glasses, they appear very 

thick. Then I called Rosie Strobridge, she's the 

woman who looks after Mr. Ebsary at the moment, does 

his chores for him and the only reason I did that 

was because I was worried that you as jurors may 

have been wondering if Mr. Ebsary's eve sight is so 

bad, then why is he sitting in the courtroom with 

(20) no glasses on? And the explanation was given and 

that is that his glasses were lost and that he had.. 

had to go through the D.B.A. to get the approval, to 

get free glasses and that takes a couple weeks so.. 

Mr Ebsary really can't see very well except. .1 guess 

he has his glasses now. And then the weatherman, I 

thought the weatherman provided some very intere3ting 

and revealing evidence, that there was a_the weather 

of May 28th and May 29th, 1971, that there was rain 

and fog until 8:59 P.m. - that's 9:00 o'clock - then 

(30) steady rain, changing to light rain and drizzle and 

fog until 11:00 p.m. and then between 11:00 and 12:00 

midnight, it was overcast and foggy and at 1:30 a.m. 

to 2:00 a.m. clouds dissipating gradually and cleared 

by 5:00 a.m. So the weather, I suggest, confirms 

what Mr. Ebsary says about. .about it being a fine 

mist and (inaudible)..and having to take his glasses 

off because that they were wet. And the timing of 

the weather change doesn't conflict with. .with Leo 

Mroz either because by the time Leo Mroz got there, 
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it was after midnight and..there..from midnight until 

12:30 when he was there, it had stopned raining by 

then, so there's no conflict there. Brian Doucet, 

he had his. .the evidence was read in because Mr. 

Doucet is. .has disappeared like, I might add, a lot 

of people who may be able to shed light on this matter. 

But fortunately his testimony was available from..from 

(10) 1971 and it was read in. He is the man who, .who was 

at the house where Marshall and another individual 

went to. .to call., for help. They asked for an ambulance, 

but Mr. Doucet insisted on calling the police. He 

said that he saw Marshall's arm, that he said. .that 

Marshall showed him that cut on his arm and he said 

that there was no blood which is in contradiction to 

..to Marshall - a Small point granted. That he saw 

Marshall in the police car, that he helped put Mr. 

Seale into the ambulance and went to the hospital. 

(20) Then the nurse, Mrs. Davis testified that she saw 

Donald Marshall at the hospital in 1971 - that it was 

a superficial cut, there was no bleeding and she pre- 

sumed that the doctor put some stitches in it, that 

it was only a three-inch long cut. And I believe that 

was all the evidence. Now there are a number of. • a 

few topics that I would like to discuss and one is the 

significance of the 1982 R.C.M.P. statement of marshall 

where he said and I'm going. .and it was put to him and 

I'm going to read the portions that were nut to him 

(30) which he indicated. ,under oath on the stand in other 

hearings that were true. 

"I asked Sandy if he wanted to make 
some money. He asked how and I ex-
plained to him we would roll someone. 
I had done this before myself a few 
times. I don't know if Sandy had ever 
rolled anyone before. We agreed to 
roll someone so we started to look or 
someone to roll. The first time I saw 
the two fellows we later decided to 
rob was on the George Street side of.." 
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"..the park. The short old guy I 
now know as Ebsary." 

And then carrying on: 

"They then knew we meant business 
about robbing them. I got in a 
shoving match with the tall guy. 
Sandy took the short, old guy." 

And the other one: 

"When questioned about this, I did 
(10) not mention that Sandy and I were 

robbing these two as I thought I 
would get into more trouble. I 
never told my lawyers or the Court, 
I just thought I would get in more 
trouble. I felt bad about Sandy 
dying as it was my idea to rob these 
guys." 

And that's.. Now, the 1982 R.C.M.P. statement was 

given to Corporal Carroll and Staff Sargeant Wheaton 

at Dorchester Penitentiary. They testified that 

there were only two trips made to Dorchester since 

1971 by any police officer. Carroll said, "No facts 

of the investigation were made known to Marshall. 

Marshall's lawyer's letter did not say anything about 

MacNeil or about a robbery, so his lawyer couldn't 

have known. Only the police know and no police saw 

Marshall before Carroll did in 1982." As Corporal 

Carroll said, the story of the robbery came from 

Marshall. You'll note that Staff Sargeant Wheaton 

testified before Marshall. I of course didn't expect 

Marshall to deny the truth of his statement concerning 

the robbery or try to say that he hadn't_committed 

a robbery, but the Prosecutor whose duty it is, whose 

burden it is to clear up all these questions failed 

to clear it up, failed to clear up the question of 

how Marshall could possibly have known anything about 

James MacNeil's story told to the police in 1971. 

Therefore, absolutely—there's absolutely no way that 

Marshall was not telling the truth in 1982 when he 

admitted to. .to the robbery because it's consistent 

with what every other witness says. Now the question 

(20) 

(30) 
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of. .of the knife used is another matter that the.. 

the Prosecution is trying to make something of and I 

suggest to you that it doesn't matter. Mr. Ebsary 

says it was a pen knife that was three inches long. 

This is consistent with the medical evidence which 

says that the wound was three inches deep. Everyone 

agrees that it was a small knife and there's no con- 

(10) clusive evidence of any kind from anybody that it was 

not a. .as Mr. Ebsary described. And furthermore, it 

doesn't really matter anyway. But MacNeil said he pre-

sumed it was a pocket knife. Donna Ebsary said it 

was not any of the knives on the table. She thought 

that it was a straight knife. She says that she saw 

the handle and the length of the blade she says, was 

similar to Number 8 there which is. .highly questionable 

given..given some of her other testimony. All three 

said that it was a small knife. The hair and fibre 

(20) evidence is totally inconclusive and speculative, it 

could not say that any of those knives was the knife 

and. .and the Doctor's evidence that it was a three-

inch wound is consistent with what Mr. Ebsary said. 

Therefore, there is no proof that it wasn't a three-

inch pen knife as Mr. Ebsary said. Besides, it 

doesn't matter what kind of knife it was. All we 

know for sure is that Ebsary had a small knife in his 

pocket, I'm certainly not denying that. Now the 

question of robbery - robbery is as I said, an assault 

(30) for the purposes of theft. Both Seale and Marshall 

were parties in a robbery - the Judge will explain 

that. The violence used by Marshall against MacNeil 

in the words of Seale, "Dig man dig," constitutes a 

robbery of Mr. MacNeil and Mr. Ebsary. It's like 

two teams, whatever one does to a member of the other 

team, he does to both. In other words, Marshall and 

Seale ganged up on MacNeil and Ebsary. Even if Sandy 

Seale didn't actually touch Mr. Ebsary, the assault 

on Mr. MacNeil and the words, "Dig man dig." clearly 
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constitute an assault for the purposes of theft, a 

robbery and in relation to Mr. Ebsary. One very, 

very important factor that you have to consider here 

is you have to. .you have to look at it. .you have to 

judge from the point of view of the accused person, 

Mr. Ebsary. You have to try and put yourself in the 

shoes of Mr. Ebsary, a 5'2", 60 year old, small man 

(10-)--who had had a few drinks. Now it's interesting if 

you look around to see that there are no old people 

on this jury, which I believe is an unfortunate situa-

tion. Now, the Prosecution has more control over 

the selection of jurors than I do and I suggest to 

you that the reason that there are young people..all 

young people on the jury is that the Prosecution 

knows that. .if this was a jury of 60 year old peonle, 

that you would be back in here in two seconds saying 

you're not guilty. I'd like you to consider the 

(20) conditions that took place. The weather - you can't 

argue with Environment Canada's records of what the 

weather was like. There was a fine rain, it was 

misty and foggy, just like Mr. Ebsary says. The 

lighting - we looked at Constable Mroz's testimony 

where he says, "It was basically dark and fairly poorly 

lighted. There was a heavy tree growth..".."..a heavy 

tree growth in that area and it obscured the little 

light that did exist at the time. Since then there 

has been major improvements." "It's just brilliant 

(30) there as compared to May 28th, 1971." Now Mr. Ebsary 

says, "At that time it was one of the darkest areas 

in the city." And. .and it's true. Then there's the 

question of. .Mr. Ebsary had his glasses off. Mr. 

Ebsary says he had taken his glasses off because of 

the weather, he said they were fogged up and misty 

which is totally consistent with the. .with the. .the 

weather evidence. And you consider that the eye 

doctor says that he's legally blind now, but that back 

then he probably had much better vision - but probably 
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is.. is not absolutely definitely. And if you look 

at the picture, you look at the thickness of those 

glasses, you can imagine how. .Mr. Ebsary says in his 

statement that his eye sight was poor back then - 

I'll tell you one thing, there's no proof in this 

courtroom that. .that the contrary was the case - 

there's no proof that in 1971 that Roy Ebsary's eye 

(10) sight was really good without glasses on. And the 

drink - well Ebsary and MacNeil both agreed that they 

had quite a bit to drink and that would affect your 

powers of observation I would submit. And the question 

of whether anybody was armed - no one saw knives or 

weapons on anyone. We're acknowledging that Mr. 

Ebsary had a small pocket knife, but nobody saw that . 

even when he took it out and swung it at two people 

and yet not one of these people that were there ever 

said that they could see a knife at that time. So 

(20) if you try and put yourself in Mr. Ebsary's position, 

how can he know. how can he possibly know if. any 

of them were armed? You know, Mr. MacNeil says, "I 

didn't see any weanons." There's a big difference be-

tween I didn't see any weapons and nobody had any 

weapons. So I suggest to you that if nobody could 

see Mr. Ebsary's knife, then Mr. Ebsary couldn't 

possibly know whether. .whether anybody else was armed. 

Now memory is another factor. This hapnened 14 years 

ago. I think that you have to take into consideration, 

(30) this is one of the rarest cases in the history of 

this country and the big thing is that we're talking 

about something that happened 14 years ago and neople 

are getting on the witness stand and saying, I'm 

absolutely positive that it happened like this, you 

know, 14 years ago under very poor conditions for 

observation, people who are not very smart:.and when.. 

then when with the fear and the shock involved in a 

situation like this. .then there's the motives in-

volved in Mr. Marshall. .is now rich and famous and I 
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suggest to you he wants to be. .he doesn't want to 

be remembered just as the man who spent 11 years in 

jail for a murder he didn't commit. He wants to be 

remembered as the man who spent 11 years in jail for 

the crime he didn't commit. And I'll tell you that 

he committed a crime back there. I have to acknowledge 

that there's not much proof that it was murder, but 

(10) if any one person is responsible for Sandy Seale's 

death, it's Donald Marshall because it was his idea 

to. .to attack these people and Mr. Ebsary was just 

a poor innocent victim, a little old man who couldn't 

see very well, who was afraid and he just. .rather 

than being beaten up again, he. .he struck out and the 

law allows that as the Judge will tell you. On the 

question of what the law is, listen clearly to what 

the Judge tells you. Mr. Ebsary gave a. .he called un 

the R.C.M.P. and he gave a voluntary statement in 

(20) 1982. He says he levelled with them. He felt sorry 

for Marshall after 11 years. Mr. MacNeil. .Mr. MacNeil 

is the one who went to the police first and he told 

the story about the robbery. I mean that was back 

in 1971. I've obviously given this case a lot oc 

thought and there are some serious discrepancies in 

relation to time and. .and I have a theory on that. 

And here's my theory = and that is that the stabbing 

took place before 11:30 and that Marshall didn't 

return to Seale with. .with Mr. Chant until almost mid- 

(30) night and the reason..the reason is that Marshall was 

afraid because there was a robbery. .he committed a 

robbery and he was afraid of the police and probably 

what really happened here is that Marshall ran a 

short distance after this incident with Mr. MacNeil 

and Mr. Ebsary. It was very, very dark so all he'd 

have to do is run to the nearest. .nearest bush or 

something...he..until he was a safe distance from.. 

from where. .where Mr. Ebsary and Mr. MacNeil were and 

wait until they left. .wait until Ebsary and MacNeil 
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left and when he was sure that they were gone and 

when no one was around, he went back to Mr. Seale. 

Maybe he removed something from Mr. Seale, maybe he 

removed a weapon, maybe he removed stolen goods from 

Mr. Seale, maybe he hid them. Then he saw Mr. Chant 

coming. He started running towards Mr. Chant pre-

tending that the,  stabbing had just happened and 

(10) that explains how Mr. Ebsary and Mr. MacNeil were 

home well before midnight and why Marshall ran into.. 

into Chant just before midnight and anyway nobody will 

ever know for certain what happened here. But you 

can be sure of one thing and that is that Donald 

Marshall was up to no good that night, there's no 

question about :that. There's not one piece of evidence 

that supports Donald Marshall when he says there was 

no robbery. And you have to remember another thing, 

that there's no burden on. .on Mr. Ebsary to prove any- 

(20) thing. He can't be expected to prove what happened 

14 years ago. I just want to leave you with a few 

basic points and that is; first of all, all the wit-

nesses..all the witnesses in this entire trial 

support that. .that there was a robbery except for one 

and that's Donald Marshall. Marshall has never denied 

that there was a robbery until last Friday. Marshall, 

if believed this time, admits to over 20 times that I 

pointed out to him and..admits to over 20 times of 

lying under oath in several courts. Marshall, if 

(30) believed this time, then he must have been lying 

other times. Marshall's present story that no robbery 

occurred is not supported by any other witnesses. It 

is directly contradicted by several witnesses: 

obviously Mr. Ebsary's own voluntary statement; 

James MacNeil, who is about the only person in this 

trial who has absolutely no motive, no reason for 

anything except to tell the truth - he's obviously an 

honest person - he may not be right on on every little 

detail. Marshall's testimony is contradicted by Mr. 
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Ebsary's...James MacNeil's testimony. James MacNeil's 

testimony is supported by Donna and Mary Ebsary when 

they described the shape that James MacNeil was in 

at the second he walked in the door, moments after 

this thing had happened, when he said, Roy saved my 

life tonight or words to that effect. .a positive 

statement on what Roy had done to.. to help him and get 

(10) him out of that mess. Corporal Carroll denies that.. 

that anything was said to Donald Marshall about 

robbery. The fact that Sargeant..Staff Sargeant 

Wheaton was not recalled by the Crown, which they 

could have done before closing their case, was further 

evidence that nothing was ever..ever. told to Donald 

Marshall about any robbery. Other details of his 

latest story are contradicted by other witnesses: 

Mr. Doucet and Nurse Davis, who both say that there 

was no sign of blood which shows that Mr. Marshall's 

(20) trying to exaggerate this. .this thing and trying to 

make himself look like a saint. Other details of his 

latest story are also inconsistent with other. .other 

evidence. He says. .he says he was out to scrounge 

money that night and he says that he stood behind 

Seale and the evidence of Maynard Chant that he stood 

behind Seale and the evidence of Constable Mroz that 

he was two to three hundred feet away from where Seale 

was lying when..when..when the police car came well 

before any ambulance came. Consider the sizes of 

(30) the people involved and figure out who was most 

likely to attack who? Mr. Ebsary is 5'2" and 100.. 

and ah..he was 5'2" and 60 years old and you saw this 

picture - he wasn't fat. Mr. MacNeil was tall, but 

only 105 pounds, very frail. And then you look at 

Donald Marshall's, 17 years old,around six feet tall 

and tough,in a gang and a bad record, a bad actor, 

putting it mildly. And Sandy Seale was 5'8 1/2" and 

148 to 152 pounds in very good shape. So who. .which 

pair is most likely to be the aggressors? 1 feel 
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sorry for Sandy Seale. .because he got mixed up with 

Donald Marshall. But to suggest that there is proof, 

I'm sorry.. I can't say anything more..(inaudible)... 

THE COURT: All right. Thank you Mr. Wintermans. 

COURT RECESSED (11:10 a.m.) 

COURT RESUMED (11:25 a.m.) 

THE COURT: Mr. Edwards, you had some matter you 

wished to raise? 

MR EDWARDS: Yes, Milord, just very briefly I'm 

concerned that the record may not be absolutely clear 

on whether Mr. Wintermans had an opportunity to com- 

plete his address and I'd just like.. 

THE COURT: Well we'll give him an onportunity 

if he wishes any more opportunity. 

MR EDWARDS: Yes. 

THE COURT: Do you wish anymore.. 

MR WINTERMANS: My address is comnleted, Milord. 
THE COURT: Address completed? All right. All 

right, bring in the jury. 

JURY POLLED - ALL PRESENT  

THE COURT: Mr. Edwards? 

(30) 

(10) 
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MR EDWARDS: Thank you,Milord. Mr. Toreman, ladies 

and gentlemen of the jury, may I begin by thanking 

you very sincerely for your attentiveness and natience 

throughout this trial. You people have been chosen 

carefully. This case obviously has generated a lot 

of publicity and talk in the community and therefore 

likely has spawned a lot of preconceptions about the 

(10) behaviour of some of the participants (inaudible)... 

As I say, you people were selected carefully with 

the confidence that you could divorce yourself from 

any preconceptions that either you may have had or 

that you may have heard others exnress and to decide 

the case simply on the evidence that you heard in this 

court. The Crown is confident that you can do that and 

I just want to focus in my address on the central issue 

in the case, which is self defence. Obviously we in 

the Cape Breton community, the Nova Scotia community 

(20) generally are a civilized community. You peonle are 

the representatives of that civilization and we take 

the taking of a human life very seriously unlike 

possibly some other cultures where it's not taken 

that seriously and the defence of self de -Fence may 

be categorized, I suggest to you, as a last resort, 

type of proposition. Really somebody is only 

justified in taking somebody else's life when there 

is virtually no other alternative. I'd like for you 

to keep that principle in mind as we explore the 

(30) evidence. Before I focus right on self defence, I 

want to with you just analyze some aspects of the 

evidence which will be helpful when we come to answer 

the questions which bear directly on the defence of 

self defence. I want to look at the actions and 

compare the actions of Marshall and Ebsary immediately 

after the stabbing. I want to focus on the evidence 

which indicates the type of weapon that Ebsary was 

carrying that night. And I want to focus on the 

evidence which points to whether or not there was a 
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prior conversation among the four participants; that is, 

between Marshall and Seale and Ebsary and MacNeil. 

Whether they had a prior conversation because that 

will bear directly as you will see on whether or not 

Mr. Ebsary did in fact act in self defence that night. 

Now, the significance of comparing the action that.. 

in any criminal matter it's important to assess what 

(10) was in the mind of the person accused, did he have 

a guilty mind? And what often illustrates that better 

than anything is what the party in question did 

immediately after the alleged crime. Well what did 

Marshall do? Well it seems he was struck in the arm, 

he ran, met up with Chant and then came back, 

summons an ambulance. We read Constable Mroz's testi- 

mony - there's nothing in there to suggest that 

Marshall tried to flee from the police - he was standing 

there by a tree and albeit two or three hundred feet 

(20) away. The point is, he wasn't trying to run away, 

he was there holding his arm. And the fact that 

Constable Mroz didn't see him until five to seven 

minutes after arriving there tells you only that 

Constable Mroz was preoccupied as anyone would be with 

what he found on the street there that night.. .Mr. 

Seale who was mortally wounded and that explains, I 

submit to you, why that he didn't see Donald Marshall 

right away. But what did Roy Newman Ebsary do? He 

got away from the scene. He never called the police 

(30) about it. He hid out and never came forward until 

1982 in the re-investigation when the case was about 

eight months old. So consider that, if he really 

had been helpless old man who had been pounced unon 

in the park and who as a very last resort or within 

the confines of what our law says you may do in self 

defence, why didn't he call the police right away or 

at least, within the next several days? Because 

surely he would realize that he had nothing to fear, 

if that were really the way it had happened. So.. and 
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when you're considering his actions, just ask your-

self three questions. In that situation, what would 

an innocent man do Z And what would a guilty man do? 

And what did Roy Ebsary do? Then when you consider 

the rest of the evidence and harken to those three 

questions, I submit to you, you'll come up with the 

answer that self defence is a very, very doubtful 

(10) proposition in this particular case. However, as my 

learned friend correctly stated, it's not up to him 

to establish self defence, as I told you in my 

opening address, the Crown intended to prove beyond 

reasonable doubt that Roy Ebsary was not acting in 

self defence that night. That is the duty of the 

Crown and it is hereby acknowledged. Now, what about 

the type of knife he was carrying that night? I 

submit to you that there is enough evidence before 

you so that you can make a conclusion about the type 

(20) of knife, if not the exact knife. You may not be 

101 per cent sure that Knife Number 8 was the one, 

but -failing that (inaudible). .there's abundant evi-

dence to prove that if it wasn't Knife Number 8, it 

was one just like it and in fact with Mr. Evers' 

evidence concerned that it was one of those ten - 

none of which you will see when you examine them is 

a folding knife which a person could innocently have 

in their pocket. You expect a person for purposes 

which are quite legitimate to have a small folding 

(30) penknife in his pocket. But the abundance of the 

evidence tells us and tells us beyond a reasonable 

doubt, I submit, that Roy Ebsary was not carrying 

an innocent penknife that night. Perhaps the 

strongest. .well not perhaps, but definitely the 

strongest evidence on that point comes from Donna 

Ebsary who although she was 13 years old at the time 

is obviously a person possessed of very great intelli-

gence and strong recollection and who did not budge 

on her recollection of what type of knife it was. 



581. MR EDWARDS ADDRESSES JURY 82 

Now what did she say? She saw her father washing 

a fixed blade knife, not a folding knife, similar 

in size and she pointed to that Knife Number 8, 

similar in size to that one. Not only that, she said 

that he was in the habit of carrying a knife on his 

person at the time. Those aren't her exact words, 

I'm going by memory and you'll have to go by yours. 

(10) I submit to you, that's pretty close to what she 

said. So, what else suggests it wasn't a folding 

blade knife? Well Mr. Ebsary's evidence itself, his 

tape recorded conversation and you'll have both the 

tape which you'll be able to play in there if you 

wish or the transcript and you'll see that he suggests 

that at the crucial time, just prior to the stabbing, 

he opened the knife in his pocket - just consider 

the difficulty of doing that in the circumstances he 

suggests existed at that time. What about Evers' 

(20) evidence? Well, my learned friend suggests, well 

the knives have been laying around the house for years 

and those fibres could have been picked up from other 

sources. But when you're considering that possibility, 

consider the last question I asked Mr. Evers when he 

was on the direct examination. I remember there's 

a full courtroom and I said something like, if you 

took fibres from each of the people in this room, 

what would be the chances of coming up with the fibres 

that are on those knives and I recall he said not(in- 

(30) audible).. Now remember, those fibres..to find 

those. .the stereo microscope. .they just didn't 

appear and that's the point too - if that. .if the 

knife didn't come in contact with those two jackets, 

really where else could those fibres have come from? 

I guess that's the central question when you're con-

sidering that evidence. Consider also in Mr. 

Ebsary's tape recorded conversation. What I suggest 

to you was his attempt to decoy the police away from 

or draw attention away from those knives that he's 
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obviously very concerned will be linked with the 

stabbing and I refer you there to where he gets 

Corporal Carroll to turn the tape back on and tells 

him that he has buried the blade of the knife over 

on Rear Argyle Street and thrown away the handle. 

Well I'm submitting to you, the significance of that 

is that that was. .a decoy operation to draw attention 

(10) (inaudible).. But if, you know, on the other hand, 

if you think that he..there may be some truth to 

that, just consider - if it was such an innocent, 

little knife that he had on his person that night, 

why did he bury the blade in one location and throw 

the handle away? This is because he was worried that 

the police would be concerned with the authenticity 

of his alleged self defence if they knew that the 

type of knife that he had on him at that time? And 

another question, don't be overawed by. .by experts or 

(20) legal technicalities. You people are chosen -  to decide 

this case, you're the ultimate judges, you're in charge 

as far as deciding the facts are concerned. So you 

bring to bear your own intelligence, common sense and 

experience when deciding the facts in this case and 

consider the fact that there are a couple of the knives, 

8 and. .7 which are both sharpened on each side. I 

suggest to you that if you were wanting to carry a 

knife for protection, that'd be a very handy type 

of knife because no matter what way you swung it, 

(30) it would cut. If you were a person, try to put your-

self in Mr. Ebsary's shoes for a minute who as he 

alleges, had sworn by Christ that the next man who 

struck you would die in his tracks - would you carry 

a little penknife to dispatch him? No. So when you 

consider all those facts in total, is there any doubt, 

let alone a reasonable doubt that Mr. Ebsary was 

carrying a formidable weapon that night? He just 

didn't, as he said. .says in the tane, he just didn't 

discover when he was confronted by Marshall and Ebsary 
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that he had this knife in his pocket. He had that 

knife, damnit he was ready, he was at the ready. 

The prior conversation, just let me briefly recall 

for you what Donald Marshall's evidence was on that 

point. I'm going to say a little bit of Donald 

Marshall in a few moments. Now, again you have to 

go by your recollection, but our notes say that 

(10) Donald Marshall on direct says when he joined up 

and after he spoke with Harris and Goosu..remember 

he said that Seale had gone to the two guys who had 

called him up for the cigarette. So then he leaves 

Harris and Goosu, he walks over where Seale, Ebsary 

and MacNeil are and he says now they had some conver- 

sation then, which I take it lasted at least 

several minutes and Marshall said to Ebsary, "I said 

he looked like a priest. He said he was a preacher 

of some kind and a sea captain." There were four 

(20) items of conversation there: "He told me he was from 

Manitoba." "He asked if there was any women in the 

park." "He offered us to go to his home." "He said 

he had a quart of rum." You heard Mary's evidence about 

him inviting people home or taking people home from time 

to time. "He told me he lived around the corner from 

Crescent Street." Now, did that conversation (we'll 

consider the significance of it later), but for the 

moment, let's consider whether or not that con- 

versation did in fact take place. Well there were 

(30) only really two people who've given evidence on that 

point; that's MacNeil and Marshall and I called them 

both. It's up to you to decide about that conversa-

tion. Now what does MacNeil say? He says that after 

he and Ebsary left the State Tavern, they were 

walking straight through, minding their own business, 

that's what he said on cross examination by my 

learned friend. Now he..there's no mention there of 

whether or 'not there had been prior conversation, but 

on face value, you get the impression that there was 
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not. Cause he didn't mention it. And my learned 

friend didn't. .didn't cross examine him on that 

point, but. .as my learned friend also said quite 

correctly and properly in his address that MacNeil 

was really, especially now 14 years later, would have 

no reason to recall what had happened prior to 

his arm being placed up behind his back as he says 

(10) it was by Marshall. See. .so then when you consider 

MacNeil's drinking habits and the amount that he had 

had to consume that night, the combination that that 

fact was brought up by my learned friend - then, you 

have to then say, well as far as MacNeil is concerned, 

the conversation could have taken place. So then 

we have to look to Donald Marshall and his credibility 

on that point. Donald Marshall admitted on the stand 

and.. .read to him from the different transcripts, he 

admitted that he had lied, there's no..no question 

(20) about that. There may be reasons for that that we 

could get into, but for our purposes here.. .he admitted 

he lied and His Lordship will likely instruct you as 

is the custom of Judges when they have a situation 

like this, that he will correctly instruct you that 

when you have a witness such as Donald Marshall who 

has been proved to have lied on other occasions, then 

you must treat his evidence with great care and the 

Crown agrees, that's what you should do - treat it 

with great care. But, having said that, Donald 

(30) Marshall had to be telling the truth about something. 

We know now that Donald Marshall is telling the truth 

when he said he didn't stab (inaudible)...Ebsary did. 

He's truthful on that point. So, consider whether 

he's also truthful about this conversation and 

there's two very key factors there which bear directly 

on his truthfulness on that point. Number one - that 

conversation was not rebutted on cross examination, okay? 

See, if he had learned since 1971 of preacher and the 

sea captain. .well my learned friend could have asked 
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him on cross examination, well why didn't you mention 

the preacher or the sea captain in 1971, but that 

wasn't asked. So the point is, he's not rebutted on 

that part of his conversation. Remember, he said, 

uI said he looked like a priest." This is what 

Marshall says he said to Ebsary. "He said he was a 

priest of some kind and a sea captain." If the conversa- 

(10) tion..that conversation hadn't re-arly taken place, how 

would Donald Marshall have known that? Remember Donna 

Ebsary said in 1971, her father was referred to as 

the captain or the reverend captain. He had this 

interest in religion - you see, that ties right in with 

Marshall's story. How could Marshall have possibly 

known that unless this prior conversation among the 

four of them had taken place? So the significance, 

if you accept that that conversation did take place, 

the conversation is significant because it rebuts 

(20) the suggestion that Marshall and Seale just jumped 

out of the bushes and pounced on these guys and..Ebsary 

as sort of a reflex stabbed Seale - no there had been 

this conversation beforehand. Now, if the conversation 

took place, if you find that, then doesn't it also 

establish that therefore after the four had this 

conversation, Ebsary and MacNeil walked away from 

Seale and Marshall? And if you accept that they did 

walk away and that is important because they've walked 

away - why did they come back when. .when they were 

(30) called? Why did Ebsary come back if he was in fear 

of grievous bodily harm or death? Why did he come 

back and not run away, he was in good physical condi- 

tion according to Greg, Mary and Donna at the time, 

but he didn't - he did come back. Now coming back 

like that, would that be the action of a man who.was 

at the ready or a man who was ready to dispatch his 

antagonist with the knife he had in his pocket? So, 

having dealt with those three areas and I submit to 

you, you know, when you get into the jury room. .of 

course it's up to you to establish your own procedure 
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on how you' approach the evidence, but I submit to you 

that if you break it down and analyze it, You know, 

focus on the evidence of what kind of knife he had. 

Focus on the evidence of whether this prior conversa-

tion took place. Focus oh the evidence of what Ebsary 

did afterwards. I submit to you that that would be 

more helpful to you than just (inaudible)...the evidence 

(10) in one block. Because you have. .you'll hear the law 

given by His Lordship and you will have to apply the 

evidence to that law and when you get to that, our 

law defines self defence in what is known as Section 

34 of the Criminal Code. His Lordship will read you 

that section and explain it to you. That Section 34 

has two sections - Section 34(1) and I submit to you 

that you will see that it has very dubious relevance 

in this case, but His Lordship will be obliged to 

give it to you because 34(1) basically would apply 

(20) to the situation where Ebsary had not intentionally 

stabbed Seale. This case revolves around your appli-

cation of the facts to Section 34(2) of the Criminal  

Code. Now, for Section 34(2) of the Criminal Code to 

be brought into operation, you must find that MacNeil 

and Ebsary were being unlawfully assaulted at the 

time of or just prior to the stabbing. Because Mr. 

Ebsary can't take advantage of the provisions of 

Section 34(2) unless he and MacNeil were being un-

lawfully assaulted first. This is very important be- 

(30) cause this is the case. An assault is defined in 

law or one of the definitions is, "when a person 

attempts or threatens by an act or gesture to apply 

force to another person if he has or causes the other 

person to believe upon reasonable grounds he has the 

present ability to (inaudible) " That's. .that's 

the legal definition. What that means ,if Marshall 

and Seale were carrying out a threatening gesture or 

act there, then there was an assault and the Crown con-

cedes that there was an assault if you accert..if you 
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accept that Jimmy MacNeil is correct when he says, 

"Marshall put his arm up behind his back and at the 

same time Seale said, "Dig man dig." That is in law 

a technical assault of Seale against Ebsary. .to take 

that as a given, but you know, that depends on your 

assessment of James MacNeil's evidence - I'm not 

going to argue whether there was or was not. But 

(10) that is the first step. Once you find that, that 

brings Section 34(2) into operation, that that assault 

has taken place. Before I leave that, you have to 

remember that the force with which this assault was 

being pursued bears directly on the amount of force 

which can be used in self defence. And you have to 

remember that although if you find that MacNeil is 

correct, there was a technical assault - you have to 

remember also that Jimmy also said that Seale's hands 

were down by his side. Marshall said Seale's hands 

(20) were in his pockets, the thing was the hands weren't 

up threatening or gesturing toward Mr. Ebsary and 

that Jimmy also said (and this is significant) that 

the tone of voice - I believe he used words like, it 

wasn't a very violent one. So, then You have to con-

sider after that. .as I say, that first assault would 

bring 34(2) into operation. Then you have to consider 

whether or not Ebsary did intentionally stab Seale 

and then the next auestion if he intentionally did, 

at the time that he stabbed Seale, was he under a 

(30) reasonable apprehension - that is Ebsary - did Ebsary 

at that time when he stabbed Seale, was he under 

a reasonable apprehension of death to himself or 

grievous bodily harm to himself? Cause if he wasn't, 

then he wasn't justified in plunging a knife into 

Seale's midriff. Also,in order for him to benefit 

from the defence of self defence, not only must he 

have been under a reasonable apprehension of death 

or grievous bodily harm to himself, but he must also 

have believed on reasonable grounds that he could not 
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otherwise preserve; that is, Ebsary had to believe 

that he could not otherwise get out of that situation - 

preserve himself from death or grievous bodily harm. 

I'll take that in step, let's look first, let's go 

back and look at the evidence which bears upon whether 

or not the stabbing was intentional by Ebsary or as 

he says in his evidence, was it a blind swipe? Be- 

(10) cause if it was a blind swipe, of course that's more 

favourable to the self defence. Now, if it was 

intentional, you have to consider the kind of weanon 

that he had - that's why it was important to settle 

that question before you get here. Because if he 

had a fixed blade knife like Number 8 in his nocket 

at that time, then doesn't that add to the probability 

of an intentional use of that knife? Because he would 

have had that type of knife specifically for that type 

of purpose. You have to consider when Ebsary says, 

(20) "I swore by my Christ that the next man who struck me, 

would die in his tracks." Doesn't that bear on his.. 

on the fact that it was an intentional stabbing? 

Consider his words at the time. Two people have told 

us what Ebsary said at the moment or second of the 

stabbing. MacNeil said Ebsary said, "I've got some-

thing for you." Marshall said, "You want everything 

I had." And then there's the upward thrust. You 

see, those words combined with the upward thrust be-

speak a deliberate, conscious movement on Ebsary's 

(30) part - not a blind swipe. Then you have to consider 

Ebsary's truthfulness in the statement when he says, 

"Well I just discovered the penknife." And I've 

already mentioned that. You have to consider the 

fact that Seale was only two or three feet away and 

the location of the wound. Where. .where would the 

upward thrust be aimed? Jimmy MacNeil, who was there 

that night, he says it wasn't really that dark, there 

was a light there and then you have to compare that 

with Constable Mroz and then you have to deal with the 
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suggestion that Ebsary's eyes may not have been so 

good at the time. Now we've really got no evidence 

to suggest that he couldn't see what was happening, 

that he literally made a blind swipe. But if that 

were the case. .if Ebsary. .let's say he had his glasses 

off, we don't know from the evidence unfortunately 

whether they were on or off, but let's say for the 

(10) 
sake of argument that his glasses were off that night. 

If his eyes were really that poor that he would 

literally have to make a blind swipe rather than 

the intention to stab, then why didn't the Defence 

ask Mary Ebsary, his wife at the time? All he had 

to do was say: Mrs. Ebsary, you were living with your 

husband at the time, what was his vision like when 

his glasses were off? If he really was so blind,.. 

he doesn't have to prove anything, he's right about 

that, I'm not suggesting he does, but certainly he 

(20) 
had the opportunity to ask that question. So if 

there was any validity in that type of suggestion, 

that's. .that's where it could have been cleared up, 

but it wasn't. So I suggest to you that the evidence 

is overwhelming that Ebsary intentionally stabbed 

Seale (inaudible)... Now, the next element..it's 

Section 34, in order for that intentional stabbing 

in that place with those results which fatally 

wounded him,in order for it to be justified, Ebsary 

would have had to have apprehended death or grievous 

(30) 
bodily harm at the time. Now Ebsary in his defence 

which is contained in the tape, states that part of 

his justification or this is the implication is he.. 

well I've been mugged umpteen times in the park before. 

And therefore, that leaves you with a suggestion that 

okay well maybe he did have a reasonable apprehension 

of death or grievous bodily harm, but you know, you 

have to remember that. .that tape recording was largely 

self serving, given after he had had 14 years to think 

about a story to give. And you have to compare his 
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story that he had been mugged umpteen times with his 

wive. .wife's story and she. .she seemed very clear on 

this, that he had been mugged twice before, at least 

he had complained he had been mugged twice before 

and that there was no sign of physical injury on him 

from those previous alleged muggings. So therefore, 

how would the previous muggings have justified his 

(10) reasonable apprehension of death or grievous bodily 

harm? If he had been pounced upon, like if they 

had been jumped from behind - all right (inaudible).. 

partly in that light in those circumstances. .sure, 

who wouldn't reasonably apprehend? But Jimmy says 

they came from., from in front. And this is where the 

significance of that prior conversation - see they 

had been talking there, it was a very amiable conver-

sation and then they walked away and then they came 

back. There was no apprehension whatever on Ebsarv's 

(20) part, let alone apprehension of grievous bodily harm 

or death. And then again, you have to consider the• 

nature of the initial assault, the fact that Seale 

was standing away from him and his hands were at his 

sides or in his pocket, he was unarmed and really not 

a violent (inaudible).. So once you get beyond that 

section and finally then you have to consider whether 

Ebsary on reasonable grounds believed that he could 

not otherwise preserve himself from death or grievous 

bodily harm. Ladies and gentlemen, Mr. Poreman, I 

(30) suggest to you that it is clear. .we now have a picture 

of what happened in the park that night and how he 

could otherwise preserve himself did not even enter 

Ebsary's mind that night. Thank you. 

COURT ADJOURNED (12:15 p.m.) 
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COURT RESUMED (1:30 p.m.) 

JURY POLLED - ALL PRESENT  

CHARGE TO THE JURY (January 17, 1985) (1:40 p.m.) 

THE COURT: Mr. Foreman, and Members of the Jury, 

(10) the evidence in this matter has been concluded and 

counsel for both the accused and the Crown have 

addressed you upon the evidence. It's now time for 

me to instruct you on the law and relate the law and 

the facts to each other so that you may arrive at your 

verdict. You have been attentive during the trial 

and I'm sure you will perform your duties in accordance 

with the oath you have taken. As jurors, you have a 

direct and deciding role to play in the administration 

of justice and are engaged in one of the most important 

(20) duties in which a Canadian citizen can he called upon 

to perform. Obviously, it is of fundamental importance 

that no innocent person should ever be found guilty 

of a criminal offence. Nevertheless, you are the 

guardians of the legal rights of this community and 

this community has a right to expect that those who 

commit crimes be strictly, but fairly dealt with. 

Therefore, your responsibility as jurors is to protect 

innocent persons from unjust convictions and to pro-

tect the safety and security of the community by finding 

(30) guilt against persons who have committed crimes. The 

law makes no distinction between accused persons and 

I instruct you to give this accused the same treatment 

as any other person who had a well established position 

in society. You are to deal with this case on the 

evidence: that is, the evidence of the witnesses you 

have heard and the exhibits filed and on that evidence 

alone. As I told you at the outset of this trial, our 

roles are quite different. You are the final judges on 

issues of fact. I on the other hand, instruct you as 
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to the applicable law. You must take the law as I 

give it to you. Put aside any notions you might have 

as to the relevant legal principles. It's yOur duty 

to be guided by my explanation of the law. If I am 
in error, there are procedures to correct that error, 

which you need not consider. In the course of my 

charge, I shall refer to some of the evidence and in 

(10) doing so, I may fail to mention something which you 

believe to be important or conversely, mention some-

thing that you believe to be unimportant. Should you. 

should that occur, you must remember that my view as 

to the significance of any evidence is in no way 

binding upon you nor is the opinion of counsel. It 

is your duty to make your own decision as to what is 

relevant and important in this case. You are the 

triers of fact. Further in the course of my charge 

I may express an opinion with regard to the evidence 

(20) of any witness. Under Canadian law, a Judge is ner-

mitted to express opinions or whether witnesses are 

worthy of belief and on the facts in issue. You are 

in no way bound or obliged to accept my opinions on 

such matters because they are questions of fact and 

all questions of fact are for you to decide and you 

must make your own decisions. There are several 

general areas of the law which I must bring to your 

attention. The first of those is credibility of 

witnesses. In deciding the facts of this case, you 

(30) are the sole judges of the truthfulness of the wit- 

nesses and the 

each of them. 

of belief, you 

day experience 

should use and 

believe all of 

weight to be given to the testimony of 

To decide whether a witness is worthy 

should bring to bear your common every-

in such matters; in other words, you 

exercise good common sense. You may 

the evidence given by a witness, part 

of that evidence or none of it. To help you in making 

your determination as to whether you believe a witness 

in whole or in part or not at all, you should consider 
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a number of things: including the witness' ability 

and opportunity to observe the events recounted: the 

witness' ability to give an accurate account of what 

he saw or what he heard; the witness' apnearance and 

manner while testifying before you; the witness' power 

of recollection; any interest, bias or prejudice that 

the witness may have; any inconsistencies in the testi 

(10) mony; and the reasonableness of the testimony when --

considered in the light of all of the evidence of the 

case. You are not obliged to accept any part of the 

evidence of a witness just because there's no denial 

of it. Should you have a reasonable doubt about any 

of the evidence, you will give the benefit of that 

doubt to the accused with respect to such evidence. 

Witnesses see and hear things differently. Discrepancies 

do not necessarily mean that testimony should be dis-

credited. Discrepancies in trivial matters may be 

(20) and usually are unimportant. A deliberate falsehood 

on the other hand, is an entirely different matter, always 

serious and one which may well taint a witness' entire 

testimony. Once you have decided what evidence you 

consider worthy of belief, then you will consider all 

of the believed evidence as a whole in arriving at 

your verdict. I mentioned to you at the outset of the 

trial that in every criminal case there's a presumption 

of innocence. And this presumption while of utmost 

importance, has a very simple meaning. It means that 

(30) an accused person is presumed innocent until the Crown 

has satisfied you beyond a reasonable doubt of the 

accused's guilt. It is a presumption which remains 

with the accused and for his benefit from the beginning 

of the case until the end. You heard counsel refer to 

a burden of proof. In a criminal case, the burden of 

proving or the onus of proving the guilt of an accused 

person beyond a reasonable doubt rests upon the Crown 

throughout the case and never shifts. An accused has 

no burden to prove his innocence. The Crown must prove 
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beyond a reasonable doubt that an accused is guilty 

of the offence with which he is charged before he can 

be convicted. If you have a reasonable doubt as to 

whether the accused is guilty of the offence with which 

he is charged, it is your duty to give the accused the 

benefit of the doubt and find him not guilty. I 

mentioned the expression, "reasonable doubt". It is 

(10) rarely possible to prove anything with absolute cer- 

tainty, so the burden of proof on the Crown is only 

to prove guilt beyond a reasonable doubt. This expression, 

"reasonable doubt" has its ordinary, natural meaning 

and is not a legal term having some special meaning. 

A reasonable doubt is an honest and fair doubt based 

upon reason and common sense. It is therefore a real 

doubt, not an imaginary or frivolous doubt. One can- 

not evade one's duties as a juror by conceiving some 

frivolous doubt and using that as. .as the basis. Now 

(20) if I refer to the Crown proving or establishing some- 

thing or to your making some finding or being satisfied 

of something or some other exnression of like nature, 

I mean in all cases, proof beyond a reasonable doubt. 

We have two types of evidence in any court case: one 

we call direct and the other circumstantial. Direct 

evidence is evidence which if accepted is the truth, 

proves the fact without the necessity of drawing an 

inference. Circumstantial evidence on the other hand, 

is evidence which does not directly prove a fact, but 

(30) which may give rise to an inference of the existence 

of a fact. In this particular case for example, you 

look at the knives - there's no direct evidence that 

any knife was involved. .1 shouldn't put it that way - 

there was some evidence that maybe some of the knives 

were involved or one of the knives were involved, but 

there is circumstantial evidence, evidence of fibres 

and so on which may give rise to an inference that 

indeed one of those knives was the knife involved - I 

say may give rise. Now, a fact can be proven eaually 
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effectively by using direct or circumstantial evidence. 

However, before basing a verdict of guilty on circum-

stantial evidence, you must be satisfied beyond a 

reasonable doubt that the' guilt of the accused is 

the only reasonable inference to be drawn from those 

proven facts. In this case we had a number of expert 

witnesses. Ordinarily, witnesses are permitted to 

give evidence only of facts they themselves have seen, 

heard or otherwise perceived with their senses. They 

are not permitted to give their opinions when testifying 

in court. However, duly qualified experts are per-

mitted to give opinions in matters in controversy at 

trial. To assist you in deciding the issues, you may 

consider such opinions with the reasons given for them, 

but just because these opinions are given by an expert, 

you are not bound to accept them if in your judgement 

they are unsound. I'll now deal with the offence with 

which the accused is charged. Darticulars of the 

offence and where and when it is alleged to have been 

committed are set forth on the indictment which you 

will take with you into the jury room. The indictment 

is this document that I have in my hand and it is not 

evidence, it is only the charge. The indictment reads: 

THAT Roy Newman Ebsary, of Sydney in the 
County of Cane Breton, Province of Nova 
Scotia, stands charged that he at or near 
Sydney in the County of Cane Breton, 
Province of Nova Scotia, on or about the 
28th day of May, 1971, did unlawfully kill 
Sanford (Sandy) Seale by stabbing him and 

(30) did thereby commit manslaughter contrary 
to Section 217 of the Criminal Code. 

Because of the rather unusual nature of this particular 

case and the length of time that has gone on since it 

occurred and because of the events that have taken 

place: namely, the conviction and term served in 

penitentiary by a person who was later acquitted, I 

feel I must tell you that you must banish that from 

your mind. You cannot consider the fact that the 

accused, who now stands charged of the offence, is 

now coming. .is now on trial where someone else had 

(10) 

(20) 
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served a significantly long period of time in peni-

tentiary. That has no bearing on this case whatsoever 

and I would ask you to banish that from your mind. 

You swore that you would consider this case on the 

basis of the evidence presented in court and only on 

that evidence presented in court. Counsel for the 

Defence gave you a rather thorough summary of the 

(10) facts themselves. We had 17 witnesses called by the 

Crown and seven by the..or six by the Defence. It's 

not my intention to review now again the testimony 

of all of those witnesses. I'm sure that that testi- 

mony is fresh in your mind. Some of the witnesses 

played a very minor role. or example, the first 

witnesses, Mr. and Mrs. Seale, Mr. Marshall Sr., Mike 

MacDonald, the policeman or the retired policeman, 

Roy Gould - those witnesses testified primaril,,  as 

to what the. .the two boys, Seale and Marshall Jr. were 

(20) wearing that day. They also gave some testimony as to 

the. .to the size of the boys and their physical con-

dition. Staff Sargeant Wheaton, he. .his essential 

testimony was that he conducted a search of Mary 

Ebsary's house and brought forth the knives which you 

have as Exhibit 1. I don't think, as I say, that I 

need review the evidence of each of the narties. 

Greg Ebsary, he testified as to the knives and where 

they were and what his father had done with knives in 

the past. You had Richard Mac Alpine, the serology 

(30) man, who was looking for blood and. .on the knives to 

try and prove that one of these knives was involved 

in that particular event and he. .he found no evidence 

of that. The witness, Maynard Chant, he was one of 

the youths who happened to come upon the scene and 

he testified as to what he saw, but again, most of 

these witnesses are to surrounding events. The 

evidence of Chant was gone into very carefully by 

counsel and there's no reason for me to reneat it. 

The key evidence in this particular case,to the law 
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as it applies, is the evidence of Donald Marshall Jr. 

and you will remember Donald Marshall Jr.'s evidence 

as to what took place on that particular night and 

I'm going to go over it in a little more detail with 

you later so I can reserve that. I should point 

out to you that while I am going to go over it later, 

his evidence on cross examination, it was established 

(10) that Donald Marshall had testified to substantially 

different events in a number of other occasions 

where he has appeared in court under oath and given 

testimony as to the events of that night. And in at 

least four other occasions he gave statements under 

oath substantially different than the statement that 

he gave this time. The substantial difference was, 

in the other events, one of which was his hearing 

which led to his own acquittal, he gave clear evidence 

that there was a robbery in progress and in this event, 

(20) he did not. Donald Marshall Jr. is an important witness 

as to the events or this trial, a very significant 

witness. And again, his testimony was gone over in 

considerable detail - I'll touch on it a little later. 

Donna Ebsary, her testimony related to the physical 

condition of her father and also the events that took 

place that evening - her recollection of his washing 

his knife or his hands and the knife and that there 

was blood on it. She also testified as to a statement 

that she heard MacNeil say when they came back into 

(30) the house and she says that MacNeil said, "You did 

a good job back there." And the father, Ebsary, said, 

"Shut-up." She also testified that MacNeil was very 

excited. You have Mr. Evers who gave his testimony 

as to the existence of fibres on the knives - he went 

over each knife, he told you how many fibres, what 

kind they were and he told you that a number of them 

were consistent with the fibres that were worn in 

the jackets of both Seale and Marshall on that parti-

cular evening, but he is unable to say which knife 
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of course, if any, actually was the knife that was 

used. Corporal Carroll - essentially his testimony 

related to the taking of a statement from Mr. Ebsary 

and I can suggest to you at this time that on the 

matter of credibility, it is open for you to accept 

all of the statement, part of the statement or none 

of the statement, just the same as any other evidence 

(10) that you may have. I think also I should caution 

you that the statement itself is given in 1983..1983? 

MR WINTERMANS: '82, Milord. 

THE COURT: Yuh I'm sorry, the Fall of '82, 

October of '82 and that is 11 years after the event 

itself and that's a fact for you to take into considera-

tion. Now we also had the evidence that I read in of 

Constable Mroz and basically he was talking about the 

weather and where the people were when he arrived and 

so forth. I'm not gonna comment on. .well we had Mary 

(20) Ebsary, she testified not. .not to any great significance 

on anything perhaps with the exception that. .as to 

what was said, what she heard MacNeil say when. .when 

Ebsary and MacNeil arrived home that night and her 

recollection was that MacNeil said, "You saved my 

life." Now the next very significant witness is 

MacNeil himself. MacNeil in his evidence relates a 

different set of events than Marshall now relates. 

According to MacNeil, there was a robbery in progress, 

it happened very quickly, they came upon the two men, 

(30) one of them Marshall without saying anything grabbed 

his arm, twisted it up behind his back and Seale said 

to Ebsary while standing in front of him, "Dig man 

dig." And whereupon Ebsary, according to MacNeil, 

said words, "Do you want everything I've got?" or 

words to that effect and came up with a knife and hit 

him in the stomach with the knife, stabbing him and 

giving him a wound which later resulted in his death. 

MacNeil's testimony was that he was afraid, that he 

had no doubt that there was a robbery in progress and 

his after statement, whichever one you may accept: 
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"You did a good job back there." or "You saved my life 

Particularly the latter if you accept that one, would 

be indicative of a fear that he may have had for his 

life. With regard to the evidence of the Defence, not 

too significant there, perhaps some clarification of 

the weather, what the weather might have been at that 

particular time, some indication as to what Mr. Ebsary's 

(10) sight is. .his eye sight. Now, it's a little difficult 

to charge you on the law in this particular case be-

cause I have to give you one notion and then take you 

all the way through that and then go hack on another 

notion. In this case the issue of self defence is 

clearly raised. Now, the charge was manslaughter and 

it was a charge under Section 219 of the Criminal Code: 

"Every one who commits manslaughter is 
guilty of an indictable offence.." 

And I'm going to deal with manslaughter down the road 

a little way, because there's another section oc the 

Criminal Code, Section 34 and Section 34(2) of the 

Criminal Code provides: 

"Every one who is unlawfully assaulted 
and who causes death or grievous bodily 
harm is justified if 

he causes it under reasonable 
apprehension of death or grievous 
bodily harm crom the violence with 
which the assault was originally 
made or with which the assailant nur-
sues his purnose.." 

So he has to have a reasonable apprehension of death or 

(30) grievous bodily harm and grievous bodily harm has no 

significant, special meaning, it means. .it means 

serious bodily harm, but serious bodily harm could be 

a punch, depending upon where it was inflicted and 

upon whom, the age of the person and so on or it 

could be something far more serious than that. 

"„and 
he believes, on reasonable and 

probable grounds, that he cannot 
otherwise preserve himself from 
death or grievous bodily harm." 

(20) 
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   So that's the provision. If the provision is met 

either by the Defence or on the facts or is not dis- 

proved negative by the Crown beyond a reasonable doubt, 

then self defence will constitute a justification or 

a manslaughter or a murder or whatever other, ofcence might 

occur to which this defence applies. So I'm going 

to give you cirst...I'm going to charge you on self 

(10) defence. I just read the section, it has an (a) and 

a (b) and I've read those parts to you. Since the 

issue of self defence is clearly raised, if it has 

been shown that the accused would otherwise be guilty.. 

otherwise be guilty of manslaughter, then before he 

can be convicted, you must also be satisfied beyond 

a reasonable doubt that he was not acting in self 

defence according to law. If you conclude that the 

accused did cause Seale's death in self defence as I 

shall explain it or if there be any reasonable doubt 

(20) in your minds as to whether he did or not, then in 

either case you must acquit him. In law, self defence 

is not a loose term. It is defined by the Criminal  

Code and the conditions under which it may prevail 

are there rigidly laid down. Any defence which rests 

on the theory of self defence must strictly come with- 

in the provisions of the Code. I must emphasize to 

you that there is no burden on the accused to establish 

self defence. The burden is on the Crown to nrove 

beyond a reasonable doubt that the accused did not 

(30) act in self defence as I am about to explain it. To 

understand my explanation of self defence, it is 

necessary in the circumstances of this case to refer 

you to two other provisions of the Criminal Code. 

Section 302 of the Criminal Code states in part and 

I'm only going to read. .of any of these sections, I 

will only read to you the parts that are relevant.. 

Section 302 states: 

"Every one commits robbery who.. 
(c) assaults any person with intent 
to steal from him;.." 
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Under Section 244(1)(b) of the Criminal Code: 

"A person commits an assault when.. 
(b) he attempts or threatens, by an 
act or gesture, to apply force to 
another person..if he has or causes 
that other person to believe upon 
reasonable grounds that he has the 
present ability to effect his purpose:.." 

Now if you believe the evidence of MacNeil, that a 

(10) robbery was in progress, then in law,Ebsary was being 

assaulted. According to MacNeil, Marshall assaulted 

MacNeil in pursuing with Seale the common, unlawful 

purpose of robbery - consequently, at law, Seakis 

a party to that offence. Seale, an athletic, strong 

young man stood over the much smaller,older man and 

said, "Dig man dig." Obviously there was a clear in-

dication of 'or else'. By that act in that place, 

at that time and in those circumstances, Seale was 

threatening Ebsary and in law, was assaulting him. 

(20) Marshall and Seale, in carrying out their common 

purpose were thus jointly assaulting MacNeil and 

Ebsary. If you believe MacNeil, you need pay no 

attention to the evidence of whether Seale's hands 

were at his side or whether there were any gestures 

made by Seale - you must, if you believe MacNeil, 

accept that Ebsary was in law,being assaulted. And 

then you must concentrate on whether the Crown had 

proved beyond a reasonable doubt that no defence under 

Section 34(2) had been established. Under Section 

(30) 34(2) of the Code, you are not to consider whether 

Ebsary was actually in danger - of death or'grievous 

bodily harm or whether the causing of death or grie-

vous bodily hannby him was in fact necessary to pre-

serve himself from death or grievous bodily harm, 

as the test for self defence for that is not the re-

quirement of Section 34(2). I told you that defence 

is strictly and rigidly:limited. Rather you are to 

consider whether Ebsary caused death or grievous 

bodily harm under a reasonable apprehension of death 
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or grievous bodily harm. And, the second element, 

and he believed on reasonable and probable grounds 

that he could not otherwise preserve himself from 

death or grievous bodily harm. The accused is en-

titled to be acquitted if upon all the evidence, 

there is reasonable doubt whether or not the blow was 

delivered under reasonable apprehension of death or 

(10) grievous bodily harm and if he believed on reasonable 

grounds that he could not otherwise preserve himself 

from death or grievous bodily harm. The accused has 

to prove nothing. Rather the Crown must prove beyond 

a reasonable doubt that the,  accused did not so act. 

Section 34(2) obviously provides for an acnuittal, 

despite the fact that an accused means to cause death 

or grievous bodily harm, that he knows it's likely 

to cause death so long as the Crown had not negatived 

the elements of Section 34(2) beyond a reasonable 

(20) doubt. The question of excessive force does not arise 

in this case and I tell you not to consider it. As 

to reasonableness of apprehension of death or grievous 

bodily harm, let's look at the circumstances. First, 

it was 1971 and there was some evidence before you of 

the existence of gangs in Sydney at that time. 

Secondly, there was evidence that the accused, Ebsary, 

was mugged several times in the park before. Ebsary 

and MacNeil, after drinking beer all evening, were 

walking to Ebsary's home, in the course of which they 

(30)  walked through Wentworth Park. It was dark and may 

very well have been overcast and raining. Suddenly 

they were met by two young men, a Black and an Indian. 

Marshall grabbed MacNeil's arm and twisted it behind 

his back. Seale said, "Dig man dig." They were 

committing a robbery and there was violence. MacNeil 

froze, was afraid and knew that they were being robbed. 

In the course of putting his hand in his nocket, Ebsary 

discovered a knife and he struck out with it, stabbing 

Seale and then to assist MacNeil,-he slashed at Marshall 
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thus foiling the robbery. Prior to that, there was 

no conversation between Marshall or Seale and Ebsary 

and MacNeil. Following that, MacNeil at Ebsary's 

house said after the event..after they had gotten 

home, "You did a good job back there." Or he said, 

"You saved my life." Now you must take into account 

all the other circumstances that you  know and you've 

(10) had in evidence such as the age and physical condi-

tion of Marshall and Seale and the age and physical 

condition and state of sobriety of Ebsary and MacNeil. 

Now the test on these facts that I've just recited 

to you is, did they constitute a reasonable anpre-

hension of death or grievous bodily harm? And then 

did Ebsary believe on reasonable and probable grounds 

that he could not otherwise preserve himself from 

death or grievous bodily harm? He may have been 

mistaken as to the imminence of death or grievous 

(20) bodily harm or as to the amount of force necessary to 

preserve himself from death or grievous bodily harm, 

but if his apprehension of death or grievous bodily 

harm was reasonable, and there was reasonable and 

probable grounds for his belief that he could not 

otherwise preserve himself from death or grievous 

bodily harm, then his use of force was justified in 

self defence. Remember that all of these events took 

place in a very short interval of time. There was 

little time for cool thought. While it is for you 

(30) to determine the facts, if you accent the evidence 

of MacNeil and those facts that I've just indicated 

to you, you may very well decide there was a reasonable 

apprehension of at least grievous bodily harm and 

that belief was on reasonable and probable ground. 

However, you need not go that far because the burden, 

as I have said, is upon the Crown and the Crown must 

satisfy you beyond a reasonable doubt that Ebsary did 

not have a reasonable apprehension of death or grievous 

bodily harm or that he did not believe on reasonable 
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and probable grounds that he could not otherwise nre-

serve himself from death or grievous bodily harm. 

On the facts as I've just presented them to you, the 

evidence of the knives, what type he carried on that 

night and his earlier statements as to what would 

happen to the next person who accosted him, have 

little or no relevance. A person may say any number 

(10) of things and then get confronted with the very situa-

tion that he spoke about, but he didn't plan the 

situation to develop from the evidence as it's indi-

cated here. One is not obliged to part with his 

property in such a situation and even partinq with 

the property does not remove a possibility of death 

or grievous bodily harm in a robbery situation. 

Remember, the law of self defence proceeds from in-

stinctive and intuitive necessity for self preserva-

tion. If you have any reasonable doubt as to whether 

(20) the accused acted in self defence, you will find the 

accused not guilty of manslaughter cause the Crown 

has failed to prove that the accused's acts were not 

justified. If on the other hand you are satisfied 

beyond a reasonable doubt that the Crown has proved 

that the accused's acts were not justified as coming 

within the meaning of Section 34(2), then of course 

the defence of self defence does not exist and you 

must consider whether or not the Crown has proved 

the offence charged, of manslaughter. Before turning 

(30) to the offence of manslaughter itself directly, I 

must tell you that if you disbelieve MacNeil and 

accept the evidence of Donald Marshall Jr., then the 

defence of self defence does not arise as there 

would be no robbery and no assault by either Seale 

or Marshall, which would give rise to the operation 

of the self defence provisions of the Code. 

According to Marshall, he met Seale at the park, he 

was going to try to scrape up some money by bumming 

or borrowing and as they walked through the park with 
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no intention of rolling or robbing anybody, they saw 

two men some distance away. He described the distance 

as approximately four lengths of the courtroom. One 

of those men asked for a cigarette and they walked 

toward them. There was a diversion when another 

couple asked for a cigarette. Seale went to the two 

men and Marshall went to the other couple first and 

(10) then went to join Seale and the two men. The two 

men turned out to be Ebsary and MacNeil. According to 

Marshall, there was a conversation, a conversation 

about the coat he was wearing, about him looking like 

a priest, about him being a sea captain, about his 

coming from Manitoba, about whether or not there were 

women in the park, about an offer to go home and that 

there was a quart of rum at home. After this, Ebsary 

and MacNeil walked away, a distance of about two 

lengths of the courtroom and either Marshall or Seale 

(20) called them back. As they came together, Ebsary said 

to Seale, "Do you want everything I've got?" and he 

put one hand on Seale's shoulder and stabbed him with 

the other. Now there was no explanation given as to 

why Seale or Marshall called them back. If you accent 

as facts the details as given by Donald Marshall Jr., 

as I have said, you need not consider self defence. 

You must then consider the offence of manslaughter 

which is the offence with which the accused is charged. 

Manslaughter, the section under which the accused is 

(30) charged is 219: 

"Every one who commits manslaughter 
is guilty of an indictable offence.." 

Section 217 of the Criminal Code says: 

"Culpable homicide that is not murder.. 
is manslaughter." 

Section 205 of the Code states, subsection (1): 

"A person commits homicide when, 
directly or indirectly, by any means, 
he causes the death of a human being." 
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Subsection (2): 

"Homicide is culpable or not culnable." 

"Homicide that is not culpable is not an 
offence." 

For example, just to explain that to you, if a doctor 

were performing, somebody is in extremis and he's 

operating trying to save and the nerson dies, it in 

effect is a homicide - the nerson has died and his 

death has been caused by what the doctor was trying 

to do, but that's not culpable homicide. Now , sub-

section (5) or subsection (4) says: 

"Culpable homicide is murder or man-
slaughter.." 

And we'll knock off murder right away. Murder is the.. 

there's two kinds, the planned and deliberate murder - 

that's one kind and the second kind is the intentional 

killing somebody. So murder is out in this particular 

thing, we're not talking murder, we're talking man- 

(20) slaughter. 

"A person commits culnable homicide 
when he causes the death of a human 
being, 
(a) by means o an unlawful act,.." 

The unlawful act alleged here is assault for the man-

slaughter. .what the assault is that Ebsary assaulted 

Seale. Under Section 245 of the Code, every one who 

commits an assault is guilty of an indictable offence 

or summary conviction offence, so that's an unlawful 

act. Section 244(1): 

(30) "A person commits an assault when 
(a) without the consent of another per- 
son... ,he applies force intentionally 
to (that)..person....,directly or indirectly;" 

Now what I'm about to say on manslaughter applies 

throughout the. .your whole deliberation on this case. 

I gave you the defence of self defence first. Normally, 

I suppose one would cover manslaughter, tell you what 

that all is and then..and then go on and say, well 

there's a defence to that. I've taken the other route 

and what I'm saying about manslaughter annlies in both 

(10) 
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cases. You would consider manslaughter and if You find 

that there was indeed a manslaughter, you're satisfied 

beyond a reasonable doubt as to the guilt of the accused, 

then on that, then you would have to consider the defence 

of self defence which may justify the manslaughter and 

if so, then of course he is not guilty of manslaughter. 

Or if you don't pay any attention to the self defence 

(10) at all, you discard that as a. .from your finding of 

the facts, then you have to make your finding of man-

slaughter. So what I'm about to say really applies in 

both situations, whether you accept Marshall's testi-

mony or MacNeil's testimony except that the offence is 

justified if you find that the Crown has not negatived 

beyond a reasonable doubt the defence of self defence. 

If it has or if you accept Marshall's evidence as to 

the events, then the law of manslaughter really can 

be explained to you as follows. Under the Criminal Code, 

(20) a person commits homicide when directly or indirectly 

by any means he causes the death of a human being. Now 

as far as the evidence is concerned here, there can 

be little doubt that Ebsary stabbed Seale. It's for 

you to find, not me, hut you must consider the evidence 

and come to the finding yourselves beyond a reasonable 

doubt. MacNeil says Ebsary stabbed Seale. Marshall 

says Ebsary stabbed Seale. Ebsary himself in his state-

ment says he stabbed Seale. The medical evidence 

supports one wound in Seale and that Seale died as a 

(30) result of that wound. I don't think that you would 

have any difficulty on the evidence that you have in 

front of you in coming to the conclusion, being satis-

fied beyond a reasonable doubt that Ebsary stabbed 

Seale. When I read the definitions to you, there's 

a few things that I should explain. I used the term 

that homicide is either culpable or non culpable. 

The word, culpable, simply means blameworthy. Homi-

cide is blameworthy or it's not blameworthy. A person 

commits culpable homicide when he causes the death of 
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a human being by means of an unlawful act. If you 

accept that Ebsary came up to Seale without any nuestion 

and without ado and without any provocation or assault 

by Seale, merely put his hand on his shoulder and took 

the other hand out of his pocket and stuck the knife 

in Seale's stomach, then he was in the course of an 

assault, it's an unlawful act and that would be cul- 

(10) pable homicide. In this case the Crown contends that 

the accused caused the death of Sandy Seale by the 

unlawful act of assaulting him. I don't think I need 

to define assault any more than I've said, but just 

to make it perfectly clear, an assault is committed 

when a person directly or indirectly applies force to 

the person of another without his consent or attempts 

or threatens by an act or gesture to apply force to 

the person of the other...if he has or causes the other 

to believe upon reasonable grounds that he has the 

(20) present ability to effect his purpose. So an assault 

may consist_of an intentional application of force 

such as a punch or a punch in a hand that has a knife 

which results in a stabbing and an assault is an unlawful 

act. If you are satisfied beyond a reasonable doubt 

that the accused, Ebsary caused the death of Sandy 

Seale by striking him with a knife in the stomach, then 

those acts of the accused constitute an assault which 

was an unlawful act and which caused the. .which act 

caused the death of the deceased. The accused thus 

(30) would have committed culpable homicide because he 

caused Seale's death by an unlawful act and I don't 

want to leave you there because it's always unless the 

Crown has satisfied you that self defence has been 

negatived beyond a reasonable doubt. Now a person 

commits manslaughter when he causes the death of 

another by an unlawful act even though he did not in- 

tend to cause death or bodily harm that he knew was 

likely to cause death. A stab does not necessarily 

mean that it was an intention to cause death, but 
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that's not necessary. You must be satisfied beyond a 

reasonable doubt that the accused intentionally assaulted 

the deceased, but the Crown does not have to prove 

that the accused intended to cause the death or to 

cause him bodily harm; however, the use of a knife.. 

one can deduct one's intentions from one's acts to a 

large extent and the use of a knife would certainly 

(10) suggest the possibility of bodily harm, but that 

doesn't matter. It doesn't matter what his intention 

was as far as manslaughter is concerned. Now if you 

are satisfied beyond a reasonable doubt that the 

death of Sandy Seale was caused by the assault of the 

accused, an unlawful -  act, then you will find the 

accused guilty of manslaughter if you are satisfied 

beyond a reasonable doubt that the accused did not act 

in self defence. Essentially this case boils down to 

an issue of credibility. Do you accept the evidence of 

(20) MacNeil or do you accept the evidence of Marshall? I 

spoke to you earlier on the issue of credibility. I 

now must add that the evidence discloses that Marshall 

testified under oath on four previous occasions re- 

lating to the events of this evening of May the 28th, 

1971 and on those occasions has testified substantially 

differently than he did before you. On those occasions 

he testified that there was a robbery in progress. On 

each occasion he was under oath and was purporting to 

tell the truth. I must caution you that it is 

(30) dangerous to rely on evidence given by a person who 

on so many occasions all under oath gave so substantially 

different evidence. In effect, the theory of the Crown 

just in a few words, it was put to you by Mr. Edwards 

is that Marshall was telling the truth and that the 

events happened basically as Marshall outlined them. 

The theory of the Defence is basically that it was 

self defence. And I believe the issue boils down right 

to that particular point or to that. .to that much of 

a nicety. Now as to possible verdicts that you may 
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reach, I would suggest to you that there are only two 

possible verdicts. One is guilty as charged and the 

other verdict is not guilty. Now this is the end oc 

my charge to you and I'd like to conclude by dealing 

with your duties as jurors in the jury room. When 

you go into your jury room, it's your duty to con- 

sult with one another and to deliberate with a view 

(10) to reaLhing a just verdict based on the evidence 

that you have heard and seen. Your verdict will be 

based, as I have stated earlier, on the facts as you 

find them and on the law as I've explained it to you. 

You will be given the exhibits to take with you to 

the jury room so that you may consider them there. 

I already indicated to you that I would let you have 

the indictment, but I again make clear to you that 

that is not evidence. Now when you go in, do not take 

a dogmatic position. When you enter the jury room and 

(20) commence your deliberations, I ask you to make no 

emphatic expressions of opinion or express a determina-

tion to stand for a particular verdict. If you nro-

ceed in that way, it makes it difficult for you to 

consider the wisdom of your fellow jurors. Keen an 

open mind. Listen in a calm and impartial manner to 

what is said by your fellow jurors and put your own 

views forward in a reasonable way. Your function is 

not that of advocates whose duty it is to argue one 

side or the other. The advocates are out there. They 

(30) presented their cases and they've argued the one side 

or the other. Your function is that of a judge. You 

are judges and if you approach your deliberations 

calmly, putting forward your own views and listening 

attentively to the views of others, you will be able 

to arrive at a just and proper verdict. Since this 

is a criminal trial—perhaps before that, I should 

suggest to you the function of the foreman in the 

jury room.. The foreman should act as the chairman 

and preside over your discussions. He should give 
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every juror an opportunity to state his or her views, 

but he should try to keep the discussion from 

wandering too far afield or from becoming repetitive 

on any one point. And when you've arrived at your 

verdict, of course the foreman will announce it to 

the Court. Now since this is a criminal trial, you 

must be unanimous in your verdicts. In other words, 

(10) it's  necessaTy—that each and all of you agree on the 

verdict that you see fit to return. Now it's the 

right of a jury to disagree, but I know that you will 

do your best to come to an agreement. This trial has 

involved considerable time, considerable expense and 

considerable disruption of your own lives as well as 

the lives of the witnesses and particularly, this 

matter is now 14 or 15 years old. I am certain that 

no other jury could deal with the matter better than 

you. You've heard all the evidence, You have the 

(20) opportunity of seeing the exhibits and you've heard 

everything that there is to know. After you retire 

now, I'm going to be discussing my charge with 

counsel and they may have some matters that they 
wish corrected or some matters on which they wish me 

to give you further instructions. This is a perfectly 

proper procedure and it's Quite possible that I may 

have made some error or have overlooked something. 

If I call you back to deal with such matters, I ask 

you not to give any special emphasis to what I say 

(30) to you on that occasion. I would ask you to simply 

regard it as something that I would say now if I 

had thought of it or something that I would have said 

correctly if I have said something incorrectly. So 

you would treat it as though I said it to you now. 

In considering your verdict, you must not concern 

yourselves with the consequences of it. This is com- 

pletely irrelevant to your deliberations and to your 

responsibilities. In determining the guilt or inno- 

cent of the accused, the subject of penalty or punish- 
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ment should not be discussed by you. If there is any-

thing about which you're not clear, I will be available 

to answer yoUr questions. If you have any questions, 

I would ask your foreman to nut them in writing, de-

liver them to one of the Sheriff's officers and he'll 

deliver it to me. I'll again repeat to you what 

possible verdicts - guilty as charged or not guilty. 

(10) And on the indictment which you will take it..can I 

have it. .do I still have it Should and whether I 

do is another matter. In any event, I'll come up with 

it in a minute. On the back of the indictment, there 

is a place where the verdict is to be written in and 

you would write in either guilty or not guilty and then 

the indictment will be signed by the foreman as foreman 

of the jury and we'll see that you get it. The pleasant 

part for you now is as follows - you will_now remain 

together and you will not be separated until such time 

(20) as you reach a verdict. And if you listen to the . 

oath that's being given to the Constables, you will 

understand what his duty is and where you will be 

kept while you are deliberating. Can we swear the 

Constables now. 

CLERK SWEARS CONSTABLE IN CHARnE OF JURY 

THE COURT: All right, members of the Jury, you 

may now retire to consider your verdict. 

(30) 
JURY RETIRES FOR DELIBERATIONS (2:37 p.m.) 

THE COURT: Now I noticed you were busily writing 

there, Mr. Edwards, do you have any comments? 

MR EDWARDS: Yes I do, Milord. Milord, I regret, 

but I must register an objection to that charge in 

the strongest possible terms. I say with trepidation 

that it would be hard to imagine how a charge could 

have been any more unfair than that one. 
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THE COURT: In what way? 

MR EDWARDS: In several ways, Milord, mainly in 

the way that you presented the evidence to them and 

said that it was simply a choice of whether they be-

lieved MacNeil then. .there's no self defence..or..or 

they must believe Marshall (inaudible)....as false.. 

you said. .you said at the beginning of your charge 

(10) that they could believe all, some or none of what 

any witness said, but that was more than counteracted 

by the way you put the. .the evidence of. .of MacNeil 

and Marshall. So. .a few of the points. You said for 

example, if you believed MacNeil, you need pay no 

attention to whether Seale's hands were at his sides. 

THE COURT: That's right. 

MR EDWARDS: That is. .that is so dead wrong, Milord. 

THE COURT: It's not dead wrong. 

MR EDWARDS: Yes it is, Milord, it. .it's a mis- 

(20) interpretation by Your Lordship of what the Anpeal 

Court said in the. .in the appeal decision ordering a 

new trial here. What they said was that you didn't 

need to consider whether his hands were at his side 

or not in order to determine whether in fact an 

assault was taking place, but certainly the force of 

that assault, you know, when they're determining the 

force with which that assault.. 

THE COURT: They don't have to consider the force 

of the assault, that's. .that's the difficulty.. 

(30) MR EDWARDS: Doesn't Section 34(2)(a), doesn't 

that bear on here? 

THE COURT: Not for force. 

MR EDWARDS:".. from the violence with which the 

assault was originally made..", that that doesn't 

call them to measure the.. 

THE COURT: No measurement, where does the measure- 

ment come in? 

MR EDWARDS: "..he causes it (that is the damage) 

under reasonable apprehension of death or grievous.." 
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"..bodily harm from the violence with which the assault 

was originally made..", so. .so. 

THE COURT: The violence.. 

MR EDWARDS: So they..that..they. have to determine 

what was going through Ebsary's mind and therefore 

they had to put their selves in his position and, you 

know, what reasonable grounds did he have? What did 

(10) he reasonably perceive at that time? The violence 

with which the assault was originally made. Do. .do 

you agree, Milord, that in the Anneal Court decision.. 

you see, the Appeal Court stated, I believe wrongly, 

but they stated that I had argued in the second trial 

that no assault was taking place. That is not what 

I said, but that's the way they interpreted it and 

therefore, they said, you know, it didn't matter 

whether his hands were at his side or not because I.. 

his hands didn't have to be moving in order for there 

(20) to be an assault. Well here, I mean that's why I 

went out of my way to say, all right if you believe 

MacNeil, then there was an assault, but the nature of 

that assault - they have to consider what was Seale 

doing? He was standing there with his hands at his 

side or his hands in his pocket.. 

THE COURT: If they believe MacNeil, he was 

robbing him. 

MR EDWARDS: But that.. 

THE COURT: If they believe MacNeil, he was robbing 

(30) them, that's what he was doing. 

MR EDWARDS: He was robbing them sure, but then, 

you know like you said, are..you believe MacNeil, he 

was robbing them, but you didn't. .you didn't. .1 submit, 

present MacNeil's evidence fairly. MacNeil did not 

close the door on whether or not that prior conversa- 

tion, which I submit is crucial, had taken place. 

THE COURT: How is it crucial? He could have 

said. .he could have said, next fellow that comes along, 

I'm gonna give it to him and a year later, a month later, 
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six weeks later, six years later somebody comes along 

and he does exactly that...so long as he is confronted 

with the assault upon him,. 

MR EDWARDS:  No that's not the prior conversation.. 
THE COURT:  Which prior conversation are you 

talking about? 

MR EDWARDS:  The prior conversation I'm talking 

(10) about is the one that Marshall says he had with Ebsary 
and MacNeil. 

THE COURT:  And MacNeil denies any prior conversa- 
tion. 

MR EDWARDS:  MacNeil does not deny it.. 

THE COURT:  MacNeil.. 
MR EDWARDS:  He doesn't specifically deny it. 
THE COURT:  He was never asked what the conversa- 

tion was before the.. 

MR EDWARDS:  That's right. 

(20) THE COURT:  Yuh. 
MR EDWARDS:  The door wasn't closed on that con- 

versation, it's still an open question. 

THE COURT:  It's not open.. 

MR  EDWARDS:  My learned friend said himself, MacNeil 

had no..no reason to recall what happened until his 

arm was placed up behind his back by Marshall. The 

Crown didn't run away from that. 

MR WINTERMANS:  MacNeil did say there was no con- 
versation. 

(30) THE COURT:  That's what. .that's my impression that 

..that he did..I was just going to look to check. 

MacNeil's evidence is they came upon them suddenly, 

quickly, they saw them coming and all of a sudden they 

were in front of them and without any conversation, 

they grabbed him and. .Marshall grabbed him, put his 

hand behind his back and..and held him. 

MR WINTERMANS:  Walking through. .and walking through 
the park without stonping. 

MR EDWARDS:  He said walking straight through 

minding. .minding your own business,"They lust came up.." 
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"..abreast of us, I'd say from in front of us." That's.. 

that's what he said. Now, the point is MacNeil could 

have been referring to when the two. .when the four came 

back together again after that conversation. After.. 

after Ebsary had ample time.. 

THE COURT: Wasn't brought out..nure absolute 

speculation. 

(10) MR  EDWARDS: How is it pure, absolute sn..I don't 

understand that, Milord. 

THE COURT: Can't test.. 

MR EDWARDS: You know.. 

THE COURT: I can't tell them what he didn't say. 

MR EDWARDS: And then you're saying that, you know 

this is most damning of all, you said, ladies and 

gentlemen, the theory of the Crown is that Marshall 

was telling the truth. 

THE COURT: Isn't it? 

(20) MR EDWARDS: I didn't say that, no. 

THE COURT: Isn't that your theory? 

MR EDWARDS: No. 

THE COURT: What is it? 

MR EDWARDS: I..I nut it to them that if they be- 

lieve James MacNeil, then the assault was taken place. 

What I said to them was that they should focus on 

that part of Marshall's conversation dealing with 

that prior conversation and I put it to them that he 

has never been contradicted on that and how else would 

(30) he know that Ebsary was called reverend or captain un- 

less that conversation had taken place. 

THE COURT: I don't know.. 

MR EDWARDS: Your Lordship.. 

THE COURT: The difficulty is there's 15 years of.. 

of newspaper clippings, newspaper evidence as to what 

was taken place at all of these hearings, I have no 

idea. .no idea where he may have gotten it. Maybe he 

didn't get it from something else, maybe he got it from 

that time, but I gave. .given the evidence that my. .my 
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summary of MacNeil's evidence is there was no conversa- 

tion. They never had a prior conversation. 

MR EDWARDS: Yuh as opnosed..as opposed to Marshall, 

you know you said that Marshall had lied on nrevious 

occasions. 

THE COURT: And he has. 

MR EDWARDS: But he has never lied about that. 

(10) It's not in evidence in this trial that he's ever lied 

about that part and had I been able to redirect him 

on the '71, we could have shown that that's what he 

said in 1971. 

THE COURT: Fine. 

MR EDWARDS: Milord, I..I feel constrained to say 

I'm very concerned about the appearance of this: 

THE COURT: Okay you give me.. 

MR EDWARDS: You know.. 

THE COURT: You tell me what you think I should.. 

(20) what. .what points..list_them as points, there's no 

sense going to a long discussion over this, what points 

you think I should charge them with that I have not or 

that I was in error? 

MR EDWARDS: Well Your Lordship has your notes on.. 

on my address and I submit to you that that was as 

fair a summary of the evidence on the crucial facts as you 

could get and if Your Lordship is gonna give them the 

theory of the Crown, then I submit that..that.. 

THE COURT: You tell me.. 

(30) MR EDWARDS: It should accurately ieflect that. 

THE COURT: Okay I've got your issue, if they 

believe MacNeil that there was an assault, and then 

what? If they believe MacNeil's evidence you told me 

your theory was that there was an assault, you told 

them there was an assault taking place and then where 

did you go from there? 

MR EDWARDS: I told. .1 told them that they had to 

consider that. .that conversation, whether that in fact 

had taken place or not. I mean I could give my address 
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over again.. 

THE COURT: No I don't want you to do that. 

MR EDWARDS: But I submit that that's not my 

function here. 

THE COURT: Consider whether that conversation 

took place? 

MR EDWARDS: And that the Crown. .the Crown wasn't 

(10) asking them to believe Marshall wholus bolus. 

THE COURT: But some nart of it? 

MR EDWARDS: I directed their attention to a 

specific part of Marshall's evidence. 

THE COURT: Which part, which nart do you want 

me to.. 

MR EDWARDS: Well Milord.. 

THE COURT: Look I gave them a short a summary as 

I possibly could give on the theory, so you tell what 

parts you want me to say without repeating the whole.. 

(20) I've got, consider the conversation that took nlace 

What else do you want me to say? You don't want me 

to give your..give your address all over again? 

MR EDWARDS: No. 

THE COURT: Well surely you can give me a summary 

what. .what your address is. 

MR EDWARDS: nive me ten minutes, then I'll pre- 

pare something. 

MR WINTERMANS: Milord, can I say one thing? 

THE COURT: Well we have one first. 

(30) MR EDWARDS: You know I mean, there at the end 

you said it boils down to credibility - do you accept 

the evidence of Marshall, do you accept the evidence 

of MacNeil - black or white, you know, if you take 

MacNeil - gone, don't believe anything Marshall says, 

that's what. .that's the effect of what you told them. 

THE COURT: And isn't that.. 

MR EDWARDS: On the other hand, if you reject.. 

THE COURT: If you have two opposite stories to 

a set of events, if you take one, you don't take the 

other. 
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MR EDWARDS: Those stories as presented in this 

trial are reconcilable. You know, the door wasn't 

closed on Jimmy MacNeil in this trial the way.. 

THE COURT: You don't have to argue with me, I 

mean I just want you to tell me what you want me to 

say to the jury. And if you have some things you 

want me to say, fine I'll consider. .I'll consider 

(10) anything that you tell me and I may say some of the 

things and I may not say some of the things to the 

jury and I'll tell you why. But do you want to take 

a few minutes and say, here I'll..I'll..I want you 

to say these? consider it. Do you want to. .do 

you mind hearing what Mr. Wintermans'.. 

MR EDWARDS: No, no, love to hear it. 

THE COURT: In the meantime? 

MR WINTERMANS: Just with the respect to the 

relevance of the prior conversation, I.. I would submit, 

(20) Milord, that whether or not there was some small talk 

before this happened or not does not materially effect 

the. .the nature of the subsequent robbery. Let's 

assume for the moment that the four of them were sort 

of walking along together for..for. a minute and then.. 

and talking about whatever Marshall says they were 

talking about and then Marshall grabbed..grabbed 

MacNeil's arm and Seale said, "Dig man dig.". It's 

still a robbery. Maybe they were casing their. ,their 

victims first trying to size them up for the first 

(30) couple of minutes and if that's the case, it's still 

a robbery and it's still justifiable homicide and 

self defence. So I would submit that whether or not 

there was a conversation beforehand is not. .is not 

relevant. 

THE COURT: All right, are you satisfied from the 

Defence point of view with what I've said? 

MR WINTERMANS: I'm satisfied.. Well, Milord, 

the., the subjective element of. ,of the self defence 

test and the mistake of fact element involved and the.. 
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the fact that with respect to whether you believe 

Marshall or believe MacNeil, the way that was put, 

I would have preferred that you put it that if you 

feel that MacNeil might be telling the truth and 

that Marshall might be not telling the truth, then 

self defence stands. Because, you know, the question 

of resolving doubt in favour of. .of innocence. I.. I.. 

(10) THE COURT: I thought I told them.. 

MR WINTERMANS: Basically I'm satisfied.. 

THE COURT: As many times as I could that.. 

MR WINTERMANS: To leave it the way it is.. 

THE COURT: They had to make their findings beyond 

a reasonable doubt and they had to be satisfied on 

the evidence on a reasonable. .beyond a reasonable doubt-. 

MR WINTERMANS: But as far as the prior conversa-

tion, I believe that it's irrelevant because even if 

they did have a little chit chat first, if Marshall 

(20) then had sized them up and realized they were easy 

targets, then it's still. .still a robbery. 

THE COURT: The notes I have just for your benefit 

of MacNeil.. 

MR EDWARDS: Yes. 

THE COURT: Is we talked about., they were drinking 

at the..at..his drinking habits and. .talked about 

Ebsary that he had six or seven drafts and that Ebsary 

had about the same. That after they left, they were 

going to Ebsary's place. You asked him the direction 

(30) and he indicated to you, the route was go right down 

George Street, turn off at the tracks into Wentworth 

Park, through the park, across the footbridge, then 

up on Crescent, across Crescent to the sidewalk and 

then go to Argyle, that's the way they were going. 

Then he said, when they crossed on Crescent, they bumped 

into Seale and Marshall, did not know them, they came 

close, right up. .right up to them. Seale in front 

of Ebsary, Marshall grabbed his arm and twisted it 

behind his back, he froze. ,Seale and Ebsary were only 
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a couple of feet apart. Marshall said nothing to him 

and Seale said, "Dig man dig." Now that's. .that's 

the evidence that I have from..from MacNeil at that 

crucial time and the reason why I didn't get into 

the conversation is,that evidence seems to deny any 

conversation having taken place before them. 

MR EDWARDS: And I. .and I stated that in my 

(10) address. I said, on the fact of it that. .that seems 

to be the case, but I asked them to consider MacNeil's 

condition at the time, his drinking habits at the 

time and the very human factor that, you know, some-

body who'd just been six or seven hours in a tavern, 

he'd be going along on his merry way under the serenity 

of drink. He'd have no occasion to. .to really come 

awake until he was grabbed. My learned friend said 

that in his address. 

THE COURT: Well I didn't say it in my charge.. 

(20) MR EDWARDS: You know, so there's less than the 

complete denial. .much less than a complete denial of 

conversation. 

THE COURT: I don't agree with you and I'm not 

gonna charge them on any possibility from MacNeil's 

evidence that there was a prior conversation. On. .on 

Marshall's evidence there was and I told that. I told 

them what the conversation was. 

MR EDWARDS: Mm. 

THE COURT: I'm not going to do it on. .on MacNeil's 

(30) and I'm not going to speculate that because he had 

six or seven beers that evening that he might not have 

been able to remember that. Now if there's any other 

points, fine. You want to take some time and.. 

MR EDWARDS: I'd like ten minutes or so, Milord, 

to draft something up.. 

THE COURT: All right and we'll just adjourn for - 

ten minutes. You can let me know when you're ready. 

COURT ADJOURNED FOR TEN MINUTES  

COURT RESUMED 
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THE COURT: Mr. Edwards? 

MR EDWARDS: Milord, there are three matters that 

I'd like you to rezinstruct the jury on. 

THE COURT: All right. 

MR EDWARDS: First, IN would like you to correct 

your statement to them that if you believe MacNeil, 

self defence does not arise. The Crown submits 

(10) that that statement is clearly wrong. It negatives 

the wording of the section and telling them that.. 

THE COURT: I'm sorry, if you believe? 

MR EDWARDS: I..I had in my notes that you said, 

if you believe MacNeil, self defence does not arise. 

THE COURT: No, if you believe Marshall. .1 said 

MacNeil. .it was Marshall. If you believe Marshall. 

MR EDWARDS: If you believe Marshall, self defence 

does not arise? Well even. .even if that's the case, 

then you know, I'd ask for the same. .same re-instruction 

(20) because.. 

THE COURT: That if you believe Marshall, self 

defence.. 

MR EDWARDS: If you believe Marshall, self defence 

does not arise. 

THE COURT: Yes. 

MR EDWARDS: So in other words, if Marshall says 

THE COURT: There was no assault. Marshall in 

effect says there was no robbery. 

MR EDWARDS: Mm. 

(30) THE COURT: Therefore there was no assault. 

MR EDWARDS: Okay. 

THE COURT: Therefore there was nothing unlawful 

MR EDWARDS: Are you sure you didn't say -MacNeil on. 

I was sure you said MacNeil. 

THE COURT: 

MR WINTERMANS: I hope you didn't say that Your 

Honour. 

THE COURT: I presume I said Marshall, but I'll 

make it very clear.. I'll go back to.. .my own notes here. 
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No, I said if you disbelieve MacNeil and accent the 

evidence of Donald Marshall, then the defence of 

self defence does not arise. 

MR EDWARDS: Mm, okay. 

THE COURT: You agree with that, don't you? That 

if Marshall's testimony is accepted, there is no question 

of self defence, doesn't enter the picture at all. 

(10) MR EDWARDS: Right, right okay. Then 

THE COURT: But I'll. .if you have any doubt, I'll.. 

I'll certainly correct it. .or repeat it again to them. 

MR EDWARDS: No I mean if that's what your notes 

say, because I. .1 didn't get good notes on that noint, 

but I would ask for a redirection under Section 34(2)(a) 

because Of what you said about. .that they're to pay 

no attention to whether Seale's hands were at his 

side. 

THE COURT: I said those factors were not... 

(20) MR EDWARDS: That if you believe MacNeil, you need 

pay no attention to whether Seale's hands were at his 

sides. Now that clearly, I submit, goes against the 

words of Section 34(2)(a). 

THE COURT: All right and.. 

MR EDWARDS: And then.. 

THE COURT: And do you want to elaborate on that 

or not? On why it goes against the. .34(2)(a)? 

MR EDWARDS: Well, generally I would think you'd.. 

you'd have to read them the Section, break it down 

(30) and say that when Ebsary stabbed Seale, he must have 

had reasonable apprehension of death or grievous 

bodily harm from the violence with which the assault 

was originally made.. 

THE COURT: But the.. 

MR EDWARDS: And then when.. 

THE COURT: But the assault was a common one 

wasn't it? Assault of both Marshall and.. 

MR EDWARDS: Right. 

THE COURT: And Seale.. 
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MR EDWARDS: So.. 

THE COURT: At which. .if you take., if you accept 

his evidence at which time Marshall has already started 

the violence. 

MR EDWARDS: Yuh, but that section, "..from the 

violence with which the assault was originally made.." 

makes it incumbent upon the accused in that situation 

(10) to measure, although there is the standard instruction, 

he need not measure to a nicety, but there's an onus 

on him to measure the violence and when they're putting 

themselves in Ebsary's shoes, which they. .they have 

to do, they have to consider the violence of the assault. 

And so they have to consider what Marshall was doing 

to MacNeil and what Seale was doing to Ebsary, so they 

have to consider that Seale was just standing there, 

hands at sides according to MacNeil or hands in pocket, 

according to Marshall, not speaking very violently 

(20) according to MacNeil, apparently unarmed according to 

MacNeil. That's the way they consider from the violence 

with which the assault was originally made. To leave 

it as it is now, that is tantamount to saying that 

the fact. .the mere existence of a legal, technical 

assault means that you could execute your aggressor 

on the spot and that's certainly not the law. So 

I would ask for a redirection on that point and I 

would ask Your Lordship to put the theory, to restate 

the theory of the Crown, tell them that you have 

(30) 
misinterpreted it, the theory of the Crown and that 

the following is the theory of the Crown. That is 

it's not necessary for the jury to believe the en- 

tirety of the evidence of either James MacNeil or 

Donald Marshall in order to conclude that at the 

time of the stabbing,Ebsary was not acting in self 

defence. The Crown says that the jury should analyze 

the evidence of each in order to determine whether 

Marshall or MacNeil has the best recollection or what 

happened immediately prior to Marshall putting MacNeil 's 
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arm up behind his back. That is the position the 

Crown took during my address and in front .of the jury 

throughout the trial and I submit that that would be 

the fairest way to undo what I'm afraid may have 

already have been done. 

THE COURT: Well I have no difficulty with saying.. 

saying that to the jury. Okay, now there was a 

(10) question come in from the jury in the interval, which 

I'll read to you so you can understand it. "What 

reference, if any,was made by the Defence or Prosecution 

to the 1971 transcript of the trial? Of interest is, 

if there is any reference to a conversation between 

the two parties, was it stated in this trial or from 

a transcript of Marshall referring to Ebsary as a 

captain? Is this information available to the jury?" 

Now my recollection of the evidence is that there was 

no reference by either Crown or the Defence to the 

(20) 1971 transcript and that would answer that question. 

MR EDWARDS: There was. .1 almost said an oblique 

reference by me, but I really detest that word now. 

THE COURT: Well there was the reference when 

you started to ask the question and..on the 1971 

transcript on the re-examination of.. 

MR EDWARDS: Yes, that. .1 was thinking of during 

my address when I. .when I was putting it to them about 

the believability of Marshall's story about the prior 

conversation and I told them to note that he wasn't 

(30) contradicted on that in cross examination, if that 

was a recent fabrication. .1 think these were the 

words I used or words to the effect. .1 said, then 

surely Defence counsel would have put it to him - 

well why didn't you say that in 1971? 

THE COURT: Maybe that's where the question came 

from. I..my.. 

MR EDWARDS: Could be. 

THE COURT: My intention would be to answer them 

that subject to any correction by yourselves that..-:that 
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there is no evidence before them of the 1971 transcript 

of the trial and therefore they can make no conclusions 

one way or the other on that. I don't see any other 

answer that I can give them on that. 

MR EDWARDS: That there is no.. 

THE COURT: There's no evidence of what the 1971 

transcript was. 

(10) MR EDWARDS: But surely having said that, they 

may consider whether or not that story was a recent 

fabrication and they can consider the fact that he was 

not contradicted on that point in cross examination, it 

wasn't even raised with him. 

THE COURT: But that's implying that he said some-

thing in 1971 and there's no evidence of what he said 

in 1971. 

MR EDWARDS: Mm, but surely that last part that 

I just gave you puts it in context because if..ic you 

(20) just leave it as you put it, then that virtually wines 

out the possibility in their minds that he could have 

testified that way in 1971. 

THE COURT: That's what I think I should do on. .on 

the evidence. 

MR EDWARDS: I think they should be left with.. 

with the imnression that he may or may not have and 

the only way of doing that.. 

THE COURT: Which doesn't help them. He may or may 

not have. 

(30) MR EDWARDS: I think, you know, they've got 

enough evidence before them to find that that wasn't 

recent fabrication and.. 

THE COURT: Well I'm not. .I'm not.. 

MR EDWARDS: I submit that's.. 

THE COURT: Concerned of whether. .on the notion of 

recent fabrication or not..I'm concerned as to whether 

or not there's any evidence before the jury, the jury 

has to decide on the evidence at this trial. 

MR EDWARDS: Mm. 
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THE COURT: And at this trial I don't see any 

evidence at all on the 1971, so they cant. .if they 

presume that he did say it in 1971 and go on and make 

a finding, then they're making a finding on evidence 

not before them in the court and the presumption may 

be entirely wrong. Or if they presume that he did in 

1971 say what he had been saying earlier, the presumption 

(10) might be entirely wrong. 

MR EDWARDS: Read the question again, Milord, 

please? 

THE COURT: "What reference if any, was made by 

the Defence of Prosecution to the 1971 transcript of 

the trial? Of interest is ic there is any reference 

to a conversation between the two narties. Was it 

stated in this trial or from a transcript of Marshall 

referring to Ebsary as a captain? Is this information 

available to the jury?" 

(20) My view is that there's no information available to 

the jury of the 1971 transcript from which they could 

make any conclusion whatsoever. All right, would you 

call the.. 

MR WINTERMANS. Could I respond to the first re- 

direction that.. 

THE COURT: All right. 

MR WINTERMANS: There's one. .one thing that was. .was 

ignored and that is that Mr. Ebsary in his tape recorded 

statement made reference to the. ,the fact that from his 

(30) view Mr. MacNeil was being strangled by Mr. Marshall. 

And... 

MR EDWARDS: Well wait now. .well I'll respond- when 

he finishes. 

MR WINTERMANS: I'm sorry, Milord, what exactly 

was it that you were going to say. .that Mr. Edwards 

wanted you to say, could you just read it to me please? 

THE COURT: He wanted me to say that it was not 

necessary for the..I indicated to them that the Crown's 

position really was that they should believe Marshall. 
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That may have been too. .obviously was too short a 

suggestion and he's indicated that I should charge 

them that it's not necessary for the jury to believe 

the entirety of the evidence of either James MacNeil 

or Donald Marshall, in order to conclude that at the 

time of the stabbing Ebsary was not acting in self 

defence. The Crown says the jury should analyze the 

(10) evidence of each in order to determine whether Marshall 

or MacNeil has the best recollection of what happened 

immediately prior to Marshall nutting MacNeil's arm 

behind his back and I presume is suggesting that. .that 

may have been that conversation beforehand. 

MR WINTERMANS: You might add that whether or not 

there was a conversation beforehand does not affect 

whether there was a robbery afterwards and that the 

assailants could have been casing their subjects 

briefly beforehand during the 'brief conversation which 

(20) may or may not have existed and that if following a 

brief conversation, the robbery commenced, then it..it 

would still be self defence. In other words, whether 

or not there was a prior conversation is. .is not rele-

vant. 

MR EDWARDS: Well we're getting into argument now, 

that's for argument. 

MR WINTERMANS: No, I. .1 don't think so, I.. 

MR EDWARDS: That's a point that.. 

THECOURT: See I've indicated to them that in 

(30) MacNeil's testimony there was no conversation. That's 

what I concluded from MacNeil's testimony. And from my 

notes, that's what I had there - they just came unon 

them and the events occurred. Marshall's testimony, 

which I also alluded to, indicated that they came upon 

them or they. .they were walking through the nark, they 

saw them at four courtroom lengths away, one of them 

asked for a cigarette, Seale went to them, Marshall 

went to the other couple who asked for a cigarette at 

the same time and then Marshall walked over to where 
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Ebsary and MacNeil and Seale were and there was a con- 

versation. I don't want to confuse them, it's diffi- 

cult enough to give them the. .the self defence, the 

elements that are involved. 

MR WINTERMANS: My point is that whether there 

was or was not the prior conversation does not affect 

that if..that..that it would still be a robbery if the 

(10) short conversation were followed by an attack. 

THE COURT: Just one minute, you don't have to 

get up. .1 just want to get a decision.. 

I have difficulty, Mr. Edwards, with your suggestion 

on 34(2)(a). 

MR EDWARDS: 34(2)(a)? 

THE COURT: This is the one that I have difficulty 

with. 34(2)(a): 

"..causes it under reasonable apnre-
hension of death or grievous bodily 
harm from the violence with which the 

(20) assault was originally made or with 
which the assailant pursues his pur-
poses.," 

It is in my view impossible to disassociate Seale from 

Marshall. 

MR EDWARDS: No I'm not trying to, but my point, 

Milord, may. .you know.. 

THE COURT: And.. 

MR EDWARDS: Perhaps I'm not making myself clear.. 

THE COURT: Well what. .what I thought I had said.. 

I'll try to find the spot. .1 thought I had said it was 

(30) the fact that Seale had his arms at his side was of 
no significance or words to that effect. 

MR EDWARDS: Yes,"you need pay no attention to 

whether Seale's hands were at his sides." 

THE COURT: Yes because there was a robbery taking 

place, which is..with..with Marshall, with the other 

fellow tied up, with either his hand behind his back 

or if you took Ebsary's statement, with his arm around 

his neck, that's the violence. It is a robbery and 

there is violence. 
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MR EDWARDS: Well there's a robbery and the Crown 

didn't run away from that, I mean well I told them 

that if they believed Jimmy MacNeil when he says that 

Marshall put his arm behind his back and at the same 

time Seale said, "Dig man dig." Then I said, well 

then I concede that's an assault if you believe MacNeil 

on that point, but what I'm saying is that on the 

(10) 34(2)(a) when the violence with which the assault 

was reasonably made, there the factors that have to 

be considered at that moment, what was Marshall doing 

to MacNeil, what was Seale doing, you know and there 

he is. .there you have to get into the factors I 

mentioned about his hands, what. .what did Ebsary say 

he saw 7  my learned friend pointed that out - fair 

ball, in the tape Seale said or..Ebsary says that 

he saw Marshall trying to strangle Seale. All of those 

factors have to be measured in order to determine 

(20) whether there was reasonable apprehension of death 

or grievous bodily harm from the violence with which 

the assailant, Seale and Marshall, you know, the nur.. 

THE COURT: Okay, so Marshall says Seale's hands 

were at his side. 

MR EDWARDS: No, Marshall says Seale's hands were 

in his pocket. MacNeil says Seale's hands were at his 

side. 

THE COURT: I'm sorry yuh, MacNeil says. .MacNeil 

  

says that Seale's hands were in. .were at his side. 

(30) MR EDWARDS: Yes. Marshall.. .1 mean to be com-

pletely fair about it, Marshall says Seale said nothing 

or he didn't hear Seale say anything. MacNeil says 

Seale said, "Dig man dig." MacNeil described the tone 

of voice used at that time by Seale as non-violent or 

words to that effect. 

THE COURT: High-pitched. 

MR EDWARDS: High-pitched, but there was something 

there about not being violent too. Excuse me.. 

THE COURT: We've only got ourselves it seems to 
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me in. .in getting the jury confused. I'm prepared to 

tell that event, but I.. 

MR EDWARDS: He said, "not really violent"., sorry 

Milord. "Not really violent tone, just kind of high-

pitched," that's what he said. 

THE COURT: But I feel. .1 Feel that I'm still 

going to have to tell.. 

(10) MR EDWARDS:  No  it's. .it's always unfortunate to 

have to call them back.. 

THE COURT: Them that if they..if they find that 

Marshall did have a hold of MacNeil, that's what they 

find and that Ebsary says, "Dig man dig," that that is.. 

that is.. 

MR EDWARDS: That's an assault.. 

THE COURT: It's an assault with a degree OF 

violence which would (inaudible)...two way. 

MR EDWARDS: Well with a degree of violence which 

(20) 
would be measured by the jury considering what each 

of the parties was doing. For example, what Seale was 

doing what he said, what Marshall says he was doing, 

what MacNeil says Marshall was doing, what Ebsary says 

Marshall was doing. That's how the violence, I mean 

they have. .they have to apply the facts to. .to that 

particular part of the subsection and those.. 

THE COURT: Yuh but what I'm saying is if they.. 

if they determine. .telling them what everybody said, 

if they determine that Marshall grabbed MacNeil and 

(30) 
Seale said, "Dig man dig,".. 

MR EDWARDS: Mm, 

THE COURT: That that would constitute the degree 

of violence which would..fall within to 34(2)(a). 

MR EDWARDS: 

the degree, it's 

of violence is.. 

THE COURT: 

suppose, the law 

MR EDWARDS: 

No, no, not that it would constitute 

for them to determine what the degree 

I have to tell them the law is I 

is that there's some..that..that.. 

There's some violence there sure. 
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MR WINTERMANS: But there's a danger of getting 

into.. 

MR EDWARDS: But it's up to them to measure it. 

MR WINTERMANS: Into the question of excessive 

force if you put it the way my learned friend is 

suggesting. 

THE COURT: That's what I'm trying to avoid, 

(10) I'm not going to get into whet-her the force was excessive. 

MR EDWARDS: Oh no, but.. 

THE COURT: Because I'm not applying that section 

at all. 

MR EDWARDS: But I. .but I submit it's incumbent 

upon you to correctly give them that section and as it 

stands now, where you've already told them that they 

need pay no attention to what. .where Seale's hands 

were at his sides, I mean that. .that statement just 

cannot be reconciled with a proper instruction on 

(20) 34(2)(a) and there must be a redirection unfortunate 

as a redirection is because it often causes Confusion, 

but in this case, I submit, it's unavoidable. A 

redirection, not the confusion.. 

THE COURT: But it's still. .when I tell them he 

has to have a reasonable apnrehension of death or 

grievous bodily harm from the violence with which the 

assault.  was originally made and I tell them again the 

events of the assault as told by each of the parties, 

it's still incumbent unon me or open to me to say 

(30) that if you accept certain of that evidence, that it 

would constitute the degree of violence or a degree 

of violence which would satisfy that section. I can't 

let them go as to..to have no idea what would consti- 

tute the violence. 

MR EDWARDS: No, well that is.. 

THE COURT: And I'm saying the robbery alone is 

the violence with the. .with the assault of Marshall 

and the dig man dig which consti..it's a joint assault. 

MR EDWARDS: I submit, Milord, that it's legiti- 
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mate for you after reviewing those factors to tell the 

jury that it is for them to weigh those factors in 

order to determine whether there was a degree of 

violence which justified a reasonable anprehension of 

death or grievous bodily harm in Ebsary, that's. .that'd 

be the proper way to put it.. 

THE COURT: That's open for me to say that a 

(10) robbery in a dark night in the park where one person 

grabs your associate and the other indicates to you 

the dig man dig that that would constitute a degree of 

violence. 

MR EDWARDS: Well you've already said that in 

another section, why. .why introduce that in here because 

you know, that gives the jury the impression, well look 

I'm going to give you the formalities of this, but you 

know, then you're giving the opposite argument. 

just give them the neutral, look here are the factors 

(20) to consider and you weigh those factors in order to 

determine whether the degree of violence justified 

reasonable apprehension of death or grievous bodily 

harm ,period. 

THE COURT: Okay, I understand that. All right, 

bring the jury in. 

JURY RECALLED (Polled - All Present)  

CHARGE TO THE JURY CONTINUED 

(30) 
THE COURT: Mr. Foreman, Members of the Jury, 

there are a number of matters that we have discussed, 

I've discussed with counsel with regard to the charge 

and there's been some suggestion to me of areas that 

I either forgot or..didn't elaborate on enough and one 

of the areas for example was the theory of the Crown. 

I made. .1 indicated to you very briefly the theory 

of the Crown and I may have. .1 may have misstated it 

and if I have, I want to correct that. The Crown 
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raised one point and it was just., it was just concern 

as to whether I had slipned the wrong name in at the 

wrong time and when I had been talking to you on 

Section 34(2) on self defence, and I was moving to 

the area of manslaughter, I said to vou that. .1 

thought I said to you, before turning to that matter, 

I must tell you that if you disbelieve MacNeil and 

(10) accept the evidence of Donald Marshall Jr. then the  

defence of self defence does not arise. Now, that's 

what I meant to say. I may have slipped and substi- 

tuted and reversed MacNeil and Marshall, but I want 

you to be clear that if you disbelieve macNeil and 

you accept the evidence of Donald Marshall, the defence 

of self defence does not arise at all because there.. 

at least in the key parts of Donald Marshall's testi- 

mony, there would be no assault, there would be no 

robbery, there would be nothing which would have in-

(20) cited or given a possibility oc justification for 

Mr. Ebsary to act. So I want to make that one clear. 

Now, on 34(2) of the Code, the. .the defence of self 

defence. 34(2)(a) reads and I'll read it again to 

you: 

"Every one who is unlawfully assaulted 
and who causes death or grievous bodily 
harm in repelling the assault is justi-
fied if 
(a) he causes it under reasonable appre-
hension of death or grievous bodily harm 
from the violence with which the assault 
was originally made or with which the 
assailant pursues his purposes,.." 

I don't believe I really talked to you about the phrase, 

from the violence with which the assault was made.." 

and I want to just have a few words with you on that. 

I want you to understand clearly though I nut two 

situations to you, that if you believe MacNeil's evi-

dence and I summarized his evidence, then one situation 

occurs; if you believe Marshall's evidence, then another 

situation occurs and I thought I had told you - cer-

tainly at the outset I have - that you can believe all 

or part of none of a witness' evidence. So there's a 

(30) 
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Possibility that you would believe some of MacNeil's, 

some of Marshall's, some of somebody else's, some of 

Ebsary's as to this whole event. Just to review with 

you for a moment, it's up to you to decide whether 

or not the accused, Ebsary, has a reasonable. .that he's 

acting, that he does the stabbing under a reasonable 

apprehension of death or grievous bodily harm from 

(10) the violence with which the assault was originally 

made. Now, if you accept the evidence of Marshall, 

at the time of Ebsary's stabbing, Seale's hands were 

in his pockets; if you accent MacNeil's evidence, he 

says that Seale's hands 

told you that it really 

that circumstance as to 

sides or not. Marshall 

MacNeil says that Seale 

also said that the tone  

were at his sides and I had 

didn't make much difference in 

whether his hands were at his 

says that Seale said nothing; 

said, "Dig man dig." MacNeil 

of voice that Seale used was 

(20) not really violent, it was kind of high-pitched. All 

of these are facts that you can consider in determining 

whether or not that the accused had a reasonable 

apprehension of death or grievous bodily harm from 

the violence with which the assault was originally' 

made. I
.think I must tell you though that according 

to MacNeil's testimony, if you accept that, Marshall 

had his hand around behind MacNeil's back and had him 

by the arm and was twisting'his arm behind his back. 

Ebsary in his statement indicated that Marshall had 

(30) his hand around MacNeil's neck and was holding onto 

him. You have to decide which of all oc this you 

accept. I think I have to suggest to you that there 

are situations where an assault could take place where 

there was not enough_of a violent situation in order 

to bring into effect Section 34(2)(a). There are any 

number of assaults where the violence would not be 

to. .to the degree to bring that section into operation. 

I don't think that it would be fair for me to leave 

you with just to figure out whether or not you thought 
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which of those particular statements of the events 

you accept and then flail around to see whether or 

not that they would constitute a violent situation. 

I would suggest to you that if you find that there 

was the robbery and if you find that Marshall did in 

effect assault MacNeil and that Seale did say, "fig 

man dig," and was standing in front of him, you can 

(10) take into account the fact that his hands were at his 

sides which may not have appeared to be too violent, 

but you have to also take into account that those 

factors not only constitute an assault, but they 

constitute the offence of robbery. And a robbery 

in the park, in the dark at night, if you so find that 

it was in the dark, might very well be found by your-

selves to constitute a violent situation to the degree 

necessary for the application of that section. Now, 

as to the theory of the Crown which I said I may have 

(20) misinterpreted, I should advise you that the Crown's 

theory is that it's not necessary for the jury, for 

you to believe the entirety of the evidence of either 

James MacNeil or Donald Marshall in order to conclude 

that the time of the stabbing,Ebsary was not acting 

in self defence and I agree with that. I agree that 

it's not. .and I told you at the beginning and I'll 

tell you again, it's not necessary for you to believe 

all of the testimony of any witness - you can believe 

all or some. The Crown says that you should analyze 

(30) the evidence of each of the witnesses in order to 

determine whether Marshall or MacNeil has the best 

recollection of what happened immediately 

Marshall putting MacNeil's arm behind his 

I'll just again repeat it briefly as I've 

told it to you and but just to make sure, 

indicated that he saw the two peonle some 

away, that he..that one of the two people 

nrior to 

back. Now, 

already 

Marshall 

distance 

called and 

asked for a cigarette, that Seale and he started to 

walk over to give the cigarette, that another counle 
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asked for a cigarette, Marshall went to the other 

couple, Seale continued on to the two men who were 

Ebsary and MacNeil, he had some. .standing there talking 

to them, had some conversation and that Marshall came 

over and they had a conversation and I've recited what 

the conversation was about - the coat, the priest, 

the reverend, the sea captain, the quart of-rum, the 

(10) coming home, the women in the park - all this conver-

sation. MacNeil, from my notes, does not talk about 

that conversation and merely talks about having come 

upon them and recites the actual stabbing and 

according to my notes, they came upon, saw them 

coming, came upon them and they were right in front 

of them-and then the events took place, .I won't re-

peat those. So the Crown says analyze each of the 

witnesses, each bit of evidence, see who has the 

best recollection and that's a consideration that you 

(20) always have to make in determining credibility, who's 

got the best memory of the situation. Now, you asked 

a question which you've sent into me and I've dis-

cussed that with counsel as is the practice if you 

send in a question, I advise counsel as to what the 

question is and I either indicate to them what my 

answer is or ask them for some assistance if. .if it's 

the type of situation where I need assistance or ask 

them what their view is to the answer that I'm going 

to give. The question that you sent in was: "What 

(30) reference, if any, was made by the Defence or Prose-

cution to the 1971 transcript of the trial? Of 

interest is if there is any reference to a conversa-

tion between the two parties? Was it stated in this 

trial or from a transcrint of Marshall referring 

to Ebsary as a captain? Is this information available 

to the jury?" The answer to your question is there 

was no reference by any of the witnesses in this 

trial to the 1971 transcript of the trial. So since 

there was no reference to the 1971 transcript, we have 
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no idea of what is in it and..it is not part of the 

evidence that you have in this case and I'm afraid 

you can't speculate on it. So any reference to 

conversation you have to take from the evidence 

that you've heard here and with regard to was it 

stated in this trial or from a transcript of Marshall 

referring to Ebsary as captain, I certainly can indi- 

(10) cate to you that Marshall in this trial testified as 

to the conversation, saying that he referred to. .that 

one of the things they talked about was him being 

captain, so that's the only information that you have 

and I can't add anything to it and it's not part of 

the evidence. So I don't think there's anything else. 

I hope I haven't confused you any and if I have, I 

certainly expect that you'd tell me that I've confused 

you on some point and I'll start from the beginning on 

that point and try and straighten you out. So I'll 

(20) let you go back in to resume your deliberations. 

JURY RETIRES FOR DELIBERATIONS (3:45 p.m.) 

MR WINTERMANS: I asked Your Lordship if you 

would indicate with respect to that conversation, 

that alleged conversation that it doesn't matter if 

there was or was not a conversation before the. .the 

attack. If there was an attack that followed a con-

versation, then it's still robbery, I.. 

(30) THE COURT: The difficulty that I have with all 

this is that MacNeil doesn't say there was a conversa- 

tion and Ebsary does. The existence of the conversa- 

tion would not go in any way to the robbery, it may 

go to the credibility of,, 

MR WINTERMANS: Right. That's just one thing 

that I'm very concerned about. 

THE COURT: Marshall, but it would only go to., 

MR WINTERMANS: If the jury gets the idea that 

if there was a conversation then there was no robbery.. 
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THE COURT: No no, I don't think that's possible. 

I think they. .they may decide if there was a..ic there 

was such a conversation, that it's nossible for them 

to conclude that maybe they accept Marshall's testi-

mony or some of his testimony. It's a credibility 

matter. I think I've told them that. .pretty clearly 

that if one person says there was a robbery and one 

(10) person says there wasn't, the existence of a conversa- 

tion is not going to remove the robbery, I don't 

think you need to worry about that. 

MR EDWARDS: The Crown agrees, Milord. 

COURT RECESSED (3:50 p.m.) 

(20) 

(30) 
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COURT RESUMED  

JURY RETURNS FOR REPLAY OF J. MACNEIL EVIDENCE  

THE COURT: I would ask you to reconsider now 

and go back in, but before you do, we usually nrovide 

a meal at some stage of the hearing and I think that.. 
(10) I don't know  and  I don't want you to make any comment 

now in your deliberations, but if you could just give 

us fifteen minutes notice as to when you're ready to 

go, we can make the arrangements in that time and I 

would suggest that you do not leave it too late be-

cause the restaurants close and I don't want you here 

too late eating. .without eating anyway. So with that 

in mind, you can let the Sheriff's officer know, iust 
knock on the door. 

(20) JURY RETIRES FOR DELIBERATIONS  

COURT RECESSED  

COURT RESUMED  

JURY RETURNED (Polled - All Present)  

THE CLERK:  Mr. Foreman, have you agreed upon your 
verdict? 

FOREMAN Or JURY:  We have. 
THE CLERK:  Do you find the accused, Roy Newman 

(30) Ebsary, guilty or not guilty? 

FOREMAN OF JURY:  Guilty as charged. 
THE CLERK:  Mr. Foreman and Members of the Jury, 

harken onto your verdict as the Court has recorded it. 

You find the accused, Roy Newman Ebsary, guilty as 

charged, as one say, so say you all? 

(Jury members Indicate their agreement with ver-
dict as read by Clerk.) 

THE COURT:  Members of the Jury, may I cirst thank 
you for the conscientious way in which you nerformed 
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your duties during the course of the trial. I appre-

ciate that there has been a disruption of Your lives 

which was caused by your coming to court to perform 

your civic duty as jurors. You can have the satifac-

tion of knowing however, that you've assisted in the 

orderly and democratic government of our country. 

It is unnecessary for me to comment on your verdict 

(10) and I would consider  it  inappropriate for me to do so. 

You have sworn to do your duty and you listened 

attentively to the evidence and you've returned a 

verdict, a verdict which was capable of being returned 

on the evidence that you had presented to you. Before 

discharging, I should point out to you again that every-

thing that was said by you in your deliberations in 

the jury room must be kept secret. No one has the 

right to know what was said in the jury room or how 

you arrived at the verdict. You must keep to yourselves 

(20) your deliberations and your vote. If you disclose 

them, such disclosure constitutes a criminal offence 

under the Criminal Code  and I have to bring that to 

your attention. So this now completes your duties as 

jurors and in this particular case and you're dis-

charged. Before you go, we have the panel coming in 

tomorrow morning, you've had a long session and it's 

now late at night, I'm prepared to excuse you all 

from coming in tomorrow if you so desire. If there's 

anyone who volunteers as being willing to come back 

(30) in tomorrow, then let me know. You all wish to be 

excused for tomorrow's? All right, perhaps you could.. 

you have all of their names, Miss Bezanson? 

THE CLERK:  Yes I do.. 

THE COURT:  And you will not have to come in 

tomorrow, but what's our next day? 

THE CLERK:  Well that depends on how long (in- 

audible) starting the White case on (inaudible)... 

THE COURT:  Supposed to be Tuesday isn't it, 

the next panel is coming in, so I'll have to ask you 
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to come back on Tuesday of next week at 9:30 in the 

morning, so you're discharged and thank you very 

much. 

(Court excused jurors until January 22, 1985.) 

(The proceeding was then adjourned to Wednesday, 

January 30, 1985 at 9:30 a.m. for sentence.) 

(10) THE COURT: Now, what about the accused between 

now and then? 

MR EDWARDS: The Crown has no problem with him 

being released on the same conditions, Milord. 

THE COURT: And do you have any idea what those 

conditions are? They. .they are downstairs. Do you 

know what they are, Mr. Wintermans, do you know.. 

MR EDWARDS. Well, that he not leave the area 
that he.. 

MR WINTERMANS: Perhaps just that he.. 

(20) THE COURT: Has he been reporting? 

MR WINTERMANS: Your Lordship said that the present 

informations continue that have been on him all along. 

MR EDWARDS: He hasn't been reporting ah..that 

I said that he not leave the City of Sydney, that he 

abstain absolutely from the use of alcoholic beverages 

and non-prescriptive drugs and I..I submit that in 

view of the conviction, that he report say on, Monday 

and Friday between now and the sentencing by telephone 

to the City Police. They shouldn't. .those conditions 

(30) shouldn't work too great a hardship I wouldn't think. 

THE COURT: All right, Mr. Ebsary, a conviction 

has been entered against you and we have scheduled 

sentencing to take place on Wednesday, the 30th of 

this month. All right, between now and then, you're 

to stay on the same. .you're on your own recognizance 

on the same terms as you've been before, but particu-

larly, you are to abstain from liquor and alcoholic and.. 

non-prescriptive drugs, you are to report (this may be 

new), you are to report to the.. 
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MR EDWARDS: The Sargeant on duty at the City of 

Sydney Police Department. 

THE COURT: To the Sargeant on duty at the City 

of Sydney Police Department on. .by telephone on Monday 

and Friday of each week until the 30th. 

MR EDWARDS: Perhaps we should set a time for 

that, 2:00 p.m., Milord? 

(10) THE COURT: Is that satisfactory, at 2:00 p.m. 

on Friday and on Monday and that you're not to leave 

Sydney. Are there any other matters. 

MR EDWARDS: No, Milord. 

COURT CLOSED 

(20) 

(30) 
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