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2:05 Court opens

Jury called. A1l present.

Mr. Edwards' Address to Jury

Madame foreman, ladies and gentlemen of the jury,
may [ begin first by thanking you very much for the
attention you have given this most serigus matter
throughout the course of the evidence and I'11 ask
you to consider that polite and considerate attention
for another short time while I give you my address

]

and then you will hear from my learred friend Mr. Winzzrm

[41]

n
i

and then finally from His Lordsnip who will instruct
you on the relevant law.

I want to touch upon a matter that will be deait
with in some cdetail by His Lordship and his instructions

[

and that is the doctrine of reasonadle doubt and in
a criminal trial the onus is squarely on the Crown %o

prove the guilt of the accused beyocnd a reasonable doubt,
those are the words as we will hear :hem over and over

again, but they are really the key to this case as with

any criminal case. I want to empnasize that beyond &
reasonable doubt the emphasis there is unreasonable, doesn't
mean beyond any doubt, but when when you are satisfied teyond
a reasonable doubt that the accused is guilty or not

gquiity then you come to your decision and in this case I
submit to you that that means that when you arrive at the
point in your deliberation where you are able to say with

confidence: (a) I'm satisfied to a moral certainty that
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if he did cause that

that he went too far,

Ebsary did cause

If you can satisfy yoursalves an

submit that you will arrive at a poin

find the accused guilty and I
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you can't satisfy yourself in each

then you obligation is to acquit.
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say-and, therefore, you can do nothing but have great doubts

about what happened on that night anc therefore you must

acquit,

I anticipate that he'11 probably try and impress

you in that regard.

1ell, in anticipation of that types of argument,

[

would

lTike you to consider as men and women who have experience in
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on that experienca to judge tnis cas=s, [ want you to
consider, firstly, that when one persca tries to recall
an event that nas happened some time in the past, if he
recalls that event next week he will cive one version and
if he tries to recall it a few montHs later he gives another
version which won't be exactly word fcr word with the first
version and then if he tries again a yesar or so later to
recount that svent again, he will get still a different

versicn. B3ut, as long as the inconsizancies are minor,

I sumbit to you that there is nothing wrcng with that,

a2r no less belisvable
because thers ares minor inconsistencies irn his testimony
having to do with times or exactly whzt such and such

a person said during the course of thz event. 70 have such
inconsistencies is both understandabls and it
Looking at it the othesr way, if the psrson came in and told
the exact same thing word for word eacn time the event

was recounted, one would be suspicious wouldn't they.

Wouldn't one think that that person wno had memorized,
wouldn't one expect a concocted version of what had happened,
I submit that one would. In the same thing, if you consider
that two or three or four people see *he same event, let's

say yesterday, and if you asked thase four people individually
today to recall what they saw yesterday, you are going

to get minor discrepancies in the version each gives you.
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In the same day, if each of them gave you the exact times,
and the exact words that were used in the event that was
recounted, wouldn't you suspect that they had gottzsn togethar
and concocted there story and now they are trying to sell

you a bill of (inaudible) as it were. So, here, relating
that type of reasoning to this case, if Jimmy MacNeil,

for example, had come into this court room and said look

I remember the night of May, twenty-eighth, nineteen
seventy-one, vividly, I went to the tavern at precisely

six twenty-tive and I had exactly seven pints of ba2sr and

fu

I left there at exactly twenty-five minutes after ten and

this is exactly what hapnpened, wouldn't you be a bit suspicinus
of Jimmy Macheil? MNo, I submit, that those type of
discrepancies ars minor. Now, there are some major
inconsistencies in the evidance, and I am going to deal

with those. Indzed if you will recall it was the Crown

that brought them out and those major incconsistencies

are primarily in the evidence of Donald Marshall, Junior.

You will recall that when Donald Marshall Junior was on

the stand, it was the Crown who confronted him with the
statement that he gave on March of nineteen eighty-two and
confronted him with the parts of that statement that

were totally inconsisten with what he was saying in court

on the particular day he was being sentenced. I'11 deal

with those inconsistencies and demonstrate to you why those
inconsistencies can be isolated from the rest of his te;timony,

and I'11 get into that in some depth later on. [ just want
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to make that point at the outset tesczause ozvizusiy witha
passage of time, consicering tha typss of witnzsses wno
have been before you, it's very understandabls and natural
that all the details are not going o te -- we2ll, cne

witness is not going to be a phecteoccpy and testimony of
the other.

My learned friend confronted socme of the witnesses
Tike Jimmy MacMeil with testimony he had given on other

occasion, in Halifax or on the preliminary inguiry in this

=

atter, about times, what was seid, that type c¢7 ¢tnina. I
submit to you that all he was able to demonstrate was
minor inconsistencies. As far as ths event wnich is the

very (inaudible) of the oroblem that we are ¢

consider nere, the witnesses ars virtually urshakzan and
as far as that event is concernad, I will atzzmpt to
demonstrate tc you that the evicsnczs is consiszen right
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you will have a very clear picture of what hac2enel ¢
night -- sufficiently clear, more than sufficiently ciear for
you to be able to reach a verdict.

Now, I want to review some of that evidence and some
of it I want to go into in some detzil. 1I'm going
to review that evidence, not necsessarily in the order that
it was called. I want to start first with James MaclNeil.
Now, James MacNeil, as you recall recounted how he was at

the State Tavern on the niaht in question with the accused,
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Roy Ebsary, and when they left, tn
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is understandable, *they

e
ct

the times weres and, again, I say tha
talked about going down Georae Stree%, cutting through

the park to Crescent Street, then when they got on Crescent
Street, crossed over to the resident side where he said

the sidewalk was and began walking toward South Bentick
Street, and he says it was that time they were confronted

by Seale and Marshall. Now, he says that Marshall grabbed
hold of him and put nhis--Marshall put the MacNeil arm up
oehind his back. Hecw, I suggest to ycu *that when you consider
that, when you considar all the testimony, why Marshall did
that, of course, [ sutmit that the facts demonstrate that

e were up to no cood, that's not really the
issue here, but his intention, I sudmit, was to subdue
Macleil who was the larger of the two--you saw the size

ot MacNeil and the size of Ebsary, if you were one of the
two who wanted to roll these fellas to as*t money of them

it would be natural to subdus the bigger fella first,
that's what Marshail is doing, and that's what MacNeil 1is
describinag. At the same time, he says that Seale is
standing with his arms down by his side demands money

from Ebsary with the words, "dig man" there is no question
what Seale meant by that and I submit to you that there

is no question in the minds of Ebsary and MacMNeil what
Seale meant by that but the important point tao remember

is that. there was no overt physical gesture by Seale

toward Ebsary at that time. (Inaudible) that Marshall had
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Macfleil subdued of to the side. At that point, there was

no overt physical gesture by Seale. MacNeil, you remember
later in his testimony, confirmed that, he said that--
remember when he was talking with Ebsary the day after Seale
died, he said, you know, he didn't make any gestures towards
you, he didn't have anything in his hands, you recall
MaclNeil was questioned by my learned friend Mr. Wintermans
on that point. So, it was at that point, he said a split

second after Seale had made that comment to Ebsary, Ebsary

m

thing for vou and

-

said words to the effect, I've got som
with a sweeping upward motion of the right hand he lunged
tocward Mr. Seale. low, MacNeil says at that point, ne
didn't see thes knife, but he heard Seale scream and he
sawWw blood, the evidence shows that and I.should say that

what I'm telling you, as His Lordship mentioned is no evidence

it's going by my recollection of the esvidence, but you

must be guided by your own. So, ne sew blood coming out of Ses
he says that then there was a gesture by Ebsary toward
Marshall and I don't recall whether he said that he saw
Marshall being struck at that point, but he did see the

gesture by Marshall toward Ebsary and he says that Marshall
then ran away, and just backing up a bit, he said tihatwhen
Seale was struck Seale ran across the street. In any event,
Seale got out of there. MNow, they went then, Ebsary and
Maclieil, and this is all MacMeil can talk about, he has

no idea where Seale or Marshall went after that, but he

and Ebsary then went to Ebsary's residence on Rear Argyle
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Street and my learned friend is going t2 szy n2w, ne said

it took them ten minutes to get there, well a parson --

people are notorious for being wrcocng or over estim n
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periods of time, I submit to you that that re

no significance, and if my learned friend tries to

impress you with that type of thing, it's really a red
(inaudible), it's really just deflecting from the issue

at hand. I submit that what is significant is when they
got to Ebsary's home on Rear Argyle Street he racalls that
thsary went in and washed off the knife and my lzirned
friend is going to say to you, ah, but ne said there was

nobcdy else there, there was no one 21z

18]
ot
s |
(D
-3
(n
-
(03]
(5]
ol
)
=

can't believe him., But, of course, that
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(inaudible) position to take because number cne, you can

imagine and you can judge the demeanour of Jimmy MaclNeil,

you can imagine how excited and agitatsd and overwrougnt

he was by the time they got to Ebsary's home after having

ot

seen what he had just seen. Therefore, I submit

2
you that it is quite understandable, now, twelve years

later that he does not recall Donna and Mary being there, but
you recall Donna and Mary's evidence it corrcborates

James MacNeil, it corroborates the fact that he came in

to the house with Ebsary that night and it corroborates their
movements once they got inside the house. There is no question
that Mary and Donna were there, but when that was put to

Jimmy MacNeil he said I would have to say I deon't remember

them being there, but I submit to you that that is not signific
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act you frem the crucial issue.
The point is that when they got to the house, Jimmy MacNeil
says he saw Ebsary wash blood off the knife in the kitchen sink;
and he says that although He can't describe the blade of the
knife he does remember it had a brown handle and remember
we'll be tying that in with Donna Ebsary's evidence because
it was a brown handled knife that she saw.

My learned friend tried to get i%f out of MacNeil
that, well, it was a fairly inoffensive weapon, the type
of knife that you would expect that anybody could be
carrying around. But, recall when I re-directed Mr. MacNeil

$a)

€.

Mr. MaciNeil, wny do you say it was

v

on that point,
a pocket knife and his answer was, and it's important,

sume that's what pecple carry arcund in their
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socket. It was not, he wasn't calling it a pocket knife

of tne xnife, he

v

hecause of the cnysical characteristic

52 he saw a knife

wasn't calling it a2 pocket knifTe beca:

with a folding dlade, but he was just presuming that's

what people carried in their pocket. Wo, we've got a

better description of the knife, we got an accurate description
from Donna Ebsary, who I'11 be it was only thirteen years

at the time, but I submit to you that she impressed as a

very intellicent perscn and despite the fact that she was
thirteen at the time, no doubt would recall that event

very vividly. VYou can imagine, you can imagine, iT a couple

of days before you heard about this stabbing in the park

you recall your father coming home and washing blood off the
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knife. You wouldn't have to be very old to have that
imprinted on your mind and I submit to you that that is the
case with Donna Ebsary,.

James MacNeil, his credibility has to impress you because
this is not a story that he just came up with in nineteen
eighty-two or most recently, he went to the City Police on
November fifteenth, nineteen seventy-one and that has been
confirmed by Chief MaclIntyre. 'He told them his story
at that time, he said I don't think they believed me. You
nzard Chief MacIntyre say that the investigation at that
time was turned over to the R.C.M.P., but that has to
b2 a very crucial factor because if Jimmy MacMeil were just
telling that story for the first time now, one would have
T

to be quite suspicious about him. ne fact that he told

back in nineteen seventy-one, only days after Donald Marshall
had been convicted and is telling the story again, I submit

is a very great support for Jimmy MacMeil's credibility. Now,

my learned friend will, of course, be concerned with James

-

MacMeil's testimony because it is quite damaging as far as
his client is concerned and he will no doubt try to impress
vou, and say, well look, MacMeil had a lot to drink that night,
he may even go so far as to sucgest well Mr. MacNeil is
obviousTy a person of limited intelligence who can't be
expected to recall that night. Well, I submit to you that
there is obviously nothing wrong with Jimmy MaclNeil's eyes

and I submit that his evidence is supported by other evidence

that I'11 be getting in to and I'11 submit to you that althougn

his recollection may be vague on what hapoened just tefore
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the incident, after all he had no reasen to aczurzialy ramesc
what he was doing before that, why would he, 1% was zanscthar
night out on the town, another nignt going to Ine Zavarn,

2 o
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or just after when he had be traumatized and in

-

agitation, which has been confirmed by Mary enc D

O
za

ta Ebsary,
but I submit to you that the actual incident we have to
consider is indelibly imprinted on James Macheil's mind.
There is no question about that. As proof of that, you
consider the cross examination (inaudible) by my learnesd

Y

S €0
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friand and all my learned friend was able to do W

away at some of these minor points, wnat time you wen

ot

o the tavern, what time vou left the taverr, who wW2s

at. the Ebsary hcme, dut he couldn't shake nim, nct on2 HiE
about what had happened on Crescent Street at the time

of the stabbing. Jimmy Macheil sticks to that bpscause

I suggest to you that it's true, that's what napoened.

If it weren't true, what possible motive could Jimmy MaclNeil
have to go to the police in nineteen sevanty-one and z271

him that story and vou heard him give his reasons, couldn't
live with himself and I submit to you that he was very
believable when he said that, but what possible motive
other than a nagging conscience would he have had to ¢o

and tell the police that story in nineteen sesventy-one or
again to come here in nineteen eighty-three and tell the
same story.— no reason, As a matter of fact, it wouid have

saved him a lot of hassel probably if he kept his mouth closad,
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he may have Seen bezter off. So, I suzmiz to you that
despite what my learned frisnd will trs to (inaudib
tagueness of Jimmy Macleil, his evidencsz would analyze
carefully and when you look at the proc? of part of it is
unsnaken and very believabie. But, his evidence, of course,
is not the only evidence against Mr. Etsary in this case.

o

I just want to deal briefly with Mary Ebsary, the
wife of Roy MNewman Ebsary, she was nom2 on that night, she
recalls Jimmy MacNeil and her husband coming in and she

said she was watching the news at the zime and that is

why she knows rougly what time it was. Sne said that
Maclleil was very excited and ne was saying scmething
like "vou saved me" or words to that a277ect. She also

mentioned that she could tell that her husband had been

drinking. She says that--and my leernzd will know that

I impressed tnis, that Jimmy MacMNeil czme there several]
timas after that nignt, whan the othsr evidence Jimmy

MacNeil says he didn't cc¢ there mor2 tnan once after that

and Donna says she didn't sze him anymore after that.

Well, remember we are talking twelve years ago and Mary

Ebsary at this time, would attach no particular significance
—— _whether Jimmy MacNeil came there after that or not, it's

another red herring, what's the difference really.

Donna Ebsary's evidence is significant and LLcountead
out six points in her evideﬁce that are significant.
First of all she confirms MacNeil saying that she saw her

father washing the blood of the knife in the sink. Number
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two, she conTirms the wording, do vou remember what I said
about the inconsistencies, likxe her, wnat she said Jimmy
MacNeil said is slightly differant from wnat ner mother
says and my notes were *hat she heard words to the affact,
you did a good job back there, that was the same type

of tenure or type of remark and if Mary and Donna came in
and said exactly the same things this many years later,
wouldn't you think they had'qottén together and said

this is what we are going to say, try and get the old

—t

el
g

la. But, the fact that thers evidence, and as far

as the exact words are concerned are different, makes
them more belisvabile, not Tess; Sa, sae confirms
[.submit, bath Mary and Jimmy MacMeil about what was said
and what was done. As far as Jimmy Macileil, he said

he saw ths knife being washed off in tae sinx.

‘ne third point and this is very, very significant

wnen we consicder her later evidence--she said her

—

father always carried a knife. Imagine, a thirteen year

old girl, she knew that her father always carried a knife.
Fourth, she said the knife he had that knife had a brown
handle, that ties in with Jimmy Macieil. Fifthly, she says
that her father went upstairs and after that night she looked
for the knife but she couldn't find it. Sixthly, and most
important, this is probably the mast significant piece of

evidence that Donna Ebsary gave -- she says, it was not

a pocket knife with a fold up handle. In other words

<
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her father was carrying around a fixed blace xnife 2na wnen
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you get to consider, His Lordshiz's instruction on tn2

truction with

(¥4}

of self defense and when you consider that in
the fact that Ebsary on that night, at least, and prcbadly
because she said he always carried the knife, was going

around with a fixed blade knife in his pocket, you nave

to have very serious doubs about Mr. Ebsary's claim of

"self defense and I'11 explain that further. It's very,

very crucial that you recall that that knife was a fixed

Blade knife.

Now, you also heard from Constab’s Leo Mroz ancd, again,
his evidence did sort of complete nart of the pictur:z. He
said he arrived at the location on Crescent Strazet Just
prior to midnight. Contrary to wnat I5sary says in the
tape recorded statement that wa'll ge: into in socmes detail
in a few moments, he said the weather conditions werz2 clear.
He described Seale, he said that he knsw Seales, but not
his first name, that we was mulatto cr black, wzil, I submit
that you know from your own experience that mulatto is
used to denote a light detected black person. ne cave a vivid
description of Seale's wound, which I'm sure you haven't forgot
and I won't dwell on that now. He says that wnhen he got

there and Seale was conscious and in agony saying, "Oh my god,

oh Jesus", words to that affect, He followed the ambulance

Mr., S=2al

to the hospital and he saw Doctor Nagvi actually treat
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when he g2t the-e. H2 marked the map, 2xhibit ¢ne, showing

where he saw Zea 2 arrived -- nzzd out toward the middle

[}¢]
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of the street, tne feat either jusi up over the curbdb or

-

near the curb and as you can see it is in the same general

(G

area where Donald said that the incident tcok place, and
Donald Marshall said tne first encounter was here and the

second here, in that aeneral area. As you recall in

[

Ebsary's tape where Seale ran the wnhole lengtn of that
bloody street. Well, cbviously, Seale didn't get very
far at all.

low, Mroz also said that he saw Donald Marshall

~=2 Donald Marshall

m

there and indicated it with an "X" wh

darshall was clasping

was standing and he said that Donaid

-

lieves tha*t Marshall

-

is left arm with nis richt hand ang he be

was removed to the acspital. He also says and I'm sure
that my learned Triend is going to FTastzn on tnis, that

there was no other civilians in the arsa. My learned friend
is going to say, yeah, but Donald Marshall says ne ran and
got Maynard Chant and came back with Chamt, so where was
Chant, so that proves that he was lyina. [ submit to you
that it proves no such thing, it proves that Constable Mroz
didn't see Chant there. Doesn't mean Chant wasn't there,
Chant could have run into one of these other houses, it

was a very dark nicnt. Really, what's the difference if
Chant was there or nct when you consider the actions of
Donald Harsﬂa11,‘dunior, that night and ask.yourself

these questions, had Donald Marshall finished Sany Seale off
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which I suomit is an outrageous propesition but one that
tbsary could have (inaudible) if he had finished Seale

07 just ask yourself, was that the action of a guilty man
just standing there, waiting for thne police havina gone:

in and summons the police and the ambulance, is that the
actions of a guilty seventeen year old. So, ask yourself
what would a quilty person have done in that situation,
what would an innocent person have done. MWhat did Donald
Marshall do? He stayed there, that there is really no
doubt that wno did the stabbing and as I said this
oroposition that finished Seale off, his friend, who he
never had an argument with before, they were in this

think together that night, who'd been wounded in the stomach
to suggest even the possibility that Marshall then went

and finished his friend off, so his friend couldn't talk, I

suggest is really a ridiculous propoesition.

(']

You also heard from Chief John MaclIntyre, save more
about him later because I want to get into the statement
that Chief MacIntyre took from Mr. Ebsary in November,
sevanty-one. Chief MaclIntyre referred to the efforts that
they made to attempt to find the murder weapon in nineteen
seventy-one and they couldn't find it. Theyeven went t¢c ——
the extent of draining the creek and couldn't find it. If
Donald Marshall had had any type of weapon or disposed of any
type of weapon in that area, they would have found it, but
they didn't. Significantly, in Chief MaclIntyre's evidence, is

the fact that neither Ebsary or Maclleil came to life during
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' I

the investigation prior to Marshall's conviction. 1% 9ni:
happened after the fact. So, i7 you are wondering why

that evidence wasn't considered back in nineteen saven:iy-one
first of all we submit that that is not the issue that

we ae concerned with here but, secondly, any doubt vou

do have in that regard should be (inaudible) by the fact

for whatever reason didn't come to.life until after Marshall's

conviction.

Now, I want to deal with, very briefly, Doctor MNagvi

(73]

testimony. Doctor Naqvi, he described the injury on

(¥h ]
35
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Seale and the treatment that was taken to try to save
de described two operations. He identifisd ths cause of
death., Really, I submit to you, thneres is atso ¥ no
doudbt, that Seale died as a result of zne stab wound that
he got in the park that night. ficw, my learned friand may
say to you that Naqvi's evidance was wvicue becausa he

was referring to notes while on the witness.stand, but vou
recall that my learned friend in cross examination, he

put to the doctor, "you got no independant recollection of

ot

this, have you" and the doctor said words to the effect,
"I remember doing the operation, but I can't recall ithe
details", he says "those:records you are referring, is
that your notes?" Doctor Magvi's answer to that was,
“Most of the medical parts are." My learned friend did
not pursue that because that would have demonstrated that

Doctor Magvi was really relying, in large measure, on his

own notes to recall what happened. So, I submit that
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there is no guestion that Docter fagvil reca
the situation and aided by his notes which was legitimate
for him to do to establish that Seale died as 2 result
of that stab wound. That is a questicon of fact and it is

your exclusive prerogative.

he sacond pcint in Doctor MNagvi's evidence, wnich

I submit is more significant than really the first because
after hearing the wound that Seale had and the type of
treatment and bleeding that he had, you can pretty well
judge for yourself wnhat caused his death. Thz second

pcint about MNaqvi's evidence and most significant, is this,

wnen nhe was asked by me what would have been the minimum

(1Y)

blade size that could have caused that injury to 3eale,

you recall he held up his palm and he measured nis palm

about three, three and & half inches, so, he said that a
blade tnat small could nave caused Seale's injury and you

recail that was about the size of the blade that Donna

Ebsary demonstrated. MNow, you just consider, this is a ruler
and you hold three inches, so that would be about the amount

of blade that you are talking about. MNow, we don't have

the knife, so we don't know, but we know that the motion was

a sweeping upward motion with the right had of Ebsary toward

Seale. MNow, two possibilities I submit to you as far as

the knife was concerned, either the sharp side of the

blade was held up so that it would cut and make the

gash that was described or we had a dagger point; that is,

it came to a point, sharp on both sides, which would inflict
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that wound. fMow, recall on Seale's part -- Seale with
Ais arms down by his side, I submit to you would probably
be in a relaxed state at that time, certainly not
prepared for what was to come, taxen totally by surprise
and in a split second after he said dig man, Ebsary says
I got something for you with a sweeping motion, is there
any doubt that that. much blade could have gotten in to do
that much damage to Seale and to kill him. So that when
Ehsary says in his tape that there is no way a three inch
blade could cause that much damage, I submit that he
xnows and [ submit tnat you certainly know it, that that
is wrong because that knife being thrust like that and
the blood was coming out (inaudible) there is no question
that it was the sweeping motion by Ebsary that caused that
injury to Seale. So, really the only issue here is not

who did it but was he justified in dcing it. I submit

{}]

that is where the focus of your deliberation should b
when you get into the jury room., [ submit to you that
there is no question that Ebsary intended to inflict
grievous bodily harm or cause death to Seale, when you
consider the exact circumstances of what went on there
that night. Really, the issue is if he was justified.
Now, I want to consider Donald Marshall, Junior.
He was seventeen years old at the time, he had a record,
a criminal record, the defence raised which we e1aboratéd
upen, which included one conviction of theft under two

hundred dollars and several Liquor Control Act violations,
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not really the leader of organized crime in tha City

at the time and really that record, any criminal recorg
can only be used to assess the credibility of the
witness. I submit to you that that type of racord doczs

not assist you one way or the other. As I might hav

m

mentioned. to His Lordship when we were arguing this
point, that if, if a witness gets on the stand and it
comes out that he has a long record of fraud related
offences, well that type of person, of course, is a born
liar and so you'd be very suspicious. But this type of
record really has no bearing on the credibi
only mention it because it was raised by my Learned

Friend.

(%1

Mr. Marshall says that he and Seale that nignt,

crucial time, set out to bum money. And this is where

I want to deal with, what I submit are th

1]

major
inconsistencies in Marshall's statement. MNow, it was
then confronted by myself with the statement he gavs on
March Ninth, Nineteen eignty-two. I should tell you that
as a matter of law normally.a perscn, i.e. myself would
not be permitted to impeach the credibility of a witness
that I had called. I have to be given permission by the

Court to do that. And I was given that permission. But

the statement that [ used to cross-examine Mr. Marshall

on does.not become an exhibit. Therefore, when you retire
to the jury room you will not have it with you and that's

why I want to refer you to the parts now, that I put to
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Marshall. the other s

were admitted into evidence and

nave them. The transcripgt and

-

d C

statement and that. You will n

them in the Jury room with you.

have this one, I just want to r

I put it to him first on Marcnh

he said quote "I asked Sandy if

money. He asked how and I expl

roll someone.

- LIS
GAIN T

know if Sandy

agreed to roll

oy

someone,

to roll. The first

dacided to rob was

The second part of

next page, "The two guys

=
-

called them back. T¢

about rodbing them".

= b

about this I did not mention th

robbing these two, as I thouant

trouble. I never told my lawye

thought I would get into more t

Sandy dying as it was my idea t

Well, obviously, thnat is i

was inconsistent with his conte

going to bum some money. But,

is what I want to impress upon you,

is myself a fea

2

~4

atem=ant ol that

course,

(03]

a
marked Exhibits, you will

the Nineteen Seventy-one

ave them and you will have

but bzcause ycu won't

efer you to those parts.

Hinth, Nineteen Eignty-twc,
he wanted to make some
ained to him, we would

times.

1k

Wa

we meant busines

ne say< “When questicnad

-

at Sandy and I were

I would in more

get

rs in the Court, I Just

rouble. I felt bad about
0 rob these gquys".

nconsistent. That is and
ntion that they were just
this

having said that, and

I submit that impairs
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Marshall's cradibility only to the extent of what their
intentions were on that night. MNow, of course, there's
a difference between Marshall and MacMNeil in whether or
not there was conversation among the four prior to the
event. Submit that Marshall's contention that there was
conversation is more consistent with his story about
intending to bum the money than anything else. The
significant fact is that Marshall's testimony is supported
in at least five different areas byothef evidence. For
examplie, number one, who did the stabbing? Now Marshall
says it was Ebsary did the stabbing. That is confirmed

5y both Jimmy MacNeil and Ebsary himself in his Nineteen

ighty-Two tape recorded statement. What was said, I

ra

submit to you that Marshall's version of what was said

was very close to that of Jimmy MacMeil. [I've got. some-

thing:for you. And what Ebasary said, remember in his

tape recording Ebsary said they wanted esverything I had

ot

so I said I'd give them everything. Thirdly, the

sequence of the attack. Marshall's testimony is supported
there by the other witnesses. In other words the stabbing
on Seale first.and Marshall second and then them running
away. Four, Seale's movements. Marshall says in cross-
examination, where he best said it, Sandy never laid one
hand on that man. Meaning on Ebsary. MacNeil, as I've
already referred to, said Seale's arms were down by his

side. He didn't make any gestures, didn't appear to be

carrying any weapon. And Ebsary's MNineteen Eighty-Two
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statement, the Nineteen Seventy-One statemen* whare ha
described the wrestlina match and the fellow slung him
down on the ground, but he denied doing any stabbing.
But in the Nineteen Eighty-Two statement, there is nc
mention and you read that transcript carefully, of

Seale doing anything other than ask for what he had in
his pockets. So Marshall, there's four areas on which
his evidence is supported by the other, the other
witnesses including the accused. Fifthly, on Marshali's
own movements. Marshall said he did, jives with wnhat

MacNeil said he did, at the crucial time. fnat ha=*

L
9 L

fu

in getting, that he and MacNeil having contact,about
he then getting the slash in his arm and then running
away. Ebsary himself on Page Six of the transcript
which I'11 refer to Tater says that after he stuck
Marshall in the arm, Marshall then drosped him, meaning
MacNeil and ran away. Also, the fact thnat he did have
the scar on nis arm, speaks. louder than words because it
confirms. See look, all of this fits together like a
puzzle when you consider that. Becauss of the scar on
the arm and the fact that that's confirmed by Leo Moroz,
goes a long way towards verifying the account that the
Crown is presenting to you as to what actually happensd.
Now before continuing I just want to deal a moment
with Maynard Chant. And the Defence, although it would
be a very tenuous or very hard argument to sustain, may

try to convince you against the over-whelming weight of
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the evidence that Marshall finished S237e off. I submit
to you that that has no validity. 3ut he may sugg=ast

that well, why didn't he call Maynard Chant, Chant could
have laid that to rest. But, really, Chant could not
nave laid that to rest because if it were true, Donald
Marshall had finished Seale. off, then he Tikeiy would
have done that before he ever ran over £o, to summons
Mr. Chant for help. And the second point, [ want to
practice with this. It's common ground and indisputable
that the Defence does not have to prove anything in a
Criminal trial, the cnus stays on the Crown from the
beginning of the trial to the and. 3But, I wiil say tnis,
the Defence does have the right to call on any witnesses
that they wish and if Chart's evidencs was considered so

-

important by the Defence, Chant who still.lives in the

area according to Chiaf Maclntyre, still around, the
Defence had the opportunity to call that, so callad,

eyewitness and put him on the stand and subject him to
cross-examination., But he didn't elect to do so. As I
say, I preface that comment with the one that there was
no obligation on him to but he had the right so to do if
he wished.

NMow I want to deal with the two statements. The
Nineteen Seventy-One statement given by Ebsary to Chief
MacIntyre, Mow, I will be asking His Lordship and my

Snd mefE

(]

e
1™

[97]

Learned Friend to attach a typed copy 27 th

to the written.one. Don't want to reflect on Chief
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that statement? Well, first, Wi

the short fellow tried to take my ring of f my finger,

]

I'm just reading ... (Inaudible)... wnii2 the t£all

her
er

aliow's throat,

O

fellow had his arm around the
that'd be MacMeil and had him cn the ground. When ne
tried to get my ring, I was not well., He tried to
wrestle, he swung me onto ground. I mads a kick at
him and he got up and ran off. Went cver to s=e how

n

(14

other f21low and nz2 dropped

ot

Jim was getting along,
Jim and ran off with the other fellow. GQuastion, didn't
you stab the man you were wrestling? Aaswer, ['d creter
you consider this answer hefore I read it to you.

Remember when this was given, this was given Jjust months

after the death for wnich Ebsary nad =2 know ne was

M

responsible and only days aftar ancther man had te2n
convicted as a result of that death. Cuestion, didn'tT,
you stab the man you were wrestling? Answer, hell no.
Why would I stab him? Can you imagine a person being
able to give that type 0of account, at that time in those
circumstances? Submit to you, that is one sigificant
point about that statement. The second is toward tne
end and you will have this statement in the Jury room,
you can read it yourself. Question, do you carry a

knife? Answer, no. Well we now know that that is a

deliberate lie. We now know he was carrying a fixed
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S5lade knife that night. And we now know that nis daughter
«new that he always carried the knife. But yet, the
accused Mr. Ebsary, who Jimmy Macleil described as being
much spryer at at the time, was able at that time to go

in and give that cool account and tell those blatant lies
to the police. Now that statement may only be a couple

of pages but it speaks volumes about the man you have
before you.on trial today.

I want to deal now with the tape recorded statement

o)

nd I just want to highlight sarts of that. I want you

at there's no mention of any pn sical gesture
J b g

il
[}
3
O
ot
(D
“*
T

or move by Seale in this st +tament. The sequence and

he detail of what happened at the crucial time I submit

[

are now consistent with wnat “arshall and MacNeil say
and I want to get into the knife sequence. Wnhat happened

ttle bit confusing there,

—da

-
-H

cause it cets a 1

D

to the knife b
whether he stuck it and saw it after ne stabbed Seale
nr whatever. Pernaps I'11 just give you copies of that
because [ want to refer you to specific parts.
First of all, if you would turn to page two. dJust
) than
about, a little better/half way down that last full

paragraph, the sentence beginning with so. So when the

nolice asked me down there you attacked me I wasn't able
to, [ wasn't able to even ta11 them the color. I said
two men attacked me. Of course, I would submit that's
an obvious reference to when he was being questioned in

Nineteen Seventy-One. This is the crucial part, okay, he
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turns around, this obvious reference to Seale, and h2 says
0 me, "Give me everything you've got in your pocket" and
I gave him everything I had in my pocket. But when I

put my hand in my pocket I discovered I had a pen knife.
Now it was only a pen knife, it was no knife, that you taok
from my home, i1t was a pen knife. But just backing up

there, "I discovered I had a pen knife Compare that,
just keep your finger on that page and turn over page
seven, little better than half way down where Ebsary
says, "But I swore by my Christ, I swore by my Christ
shat the next man that struck me woulc die in his tTracks
Now is that consistent with tne man who discovered a
nen knife on the spur of the moment in his pocket?

Mo, it is not. Third one, got it, is just a little
setter than half, no going bacx to pase two, you'll see
that there's a very big hole in his yversion there. You
see he's, in this recording he's admitzing that he did
the stabbing but he's trying to get it in this self-
defence argument here. But 1t doesn'® wash. He didn't
just discover that he had that knife in his pocket.

You don't carry around a fixed blade knife and then
reach in your pocket and suddenly discover it's there.
He knew it was there all the time. The last sentence
on that page he says, "The blade was about three inches
long. So when, soO when this bastard said to me, give
me everything you've got in your pocket and this, this

is the state of mind that you have to consider when
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you're dealing with self-defenca. "I said, listen you
fucker, you're going to get everything I got in my
pocket". You see there was no, there was no consideration
there, how best I can get out of this £3 Euations « .
(Inaudible)... so I gave him everything I had in my
pocket. My watch, my ring", but then ne camsz back,

"the fuckin' knife was in my fuckin' pocket and I opened”.
Consider that, consider that in that situation, late at
night confronted by Marshall and Seale having a folded
pocket knife, as he's trying to content now, in your
pocket and trying to open that with one hand in your
pocket. Mo, there again, that was no folding knife in

his pocket. That was no innocent little piece of apparel
he had on, he didn't open in this pocket, he didn't havs
to. "And I said, brother you asked fcr averything, you're
going to get, get everything and I gave him everything".
Mow to tie in with that you have tc sxip down bacause
Corporal Carroll gets him at the bottom oT that paage,

you see the third, the fourth last line there. Carroil,
“You say he asked you for everything you had in your
pockets?" Ebsary, "Right". "And you gave it to him?2"
Ebsary, "Right, right". Four, "What did you mean by
giving it to him?" Now here's where Fbsary, Ebsary goes
off. Well, we'll just read the answer. "He said I want
everything you've got in your pockets. MNow ['ve been
mugged. before coming through that park umpteen times,

never
but I've/complained to police what the hell was the use?
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3ut when he said aive me everytning you've got in your
nocket, when my hand feit the knifs, it was only a pen
«nife...". See he doesn't, he doesn't get into it there
and then he goes down further and he talks about sticking
the knife into the ground, So, that's the part where I
say the sequence gets confusing and you've got to go

down almost, well, let's see, the fifth, the fifth...
(Inaudible)... Carroll, "Well, I'm not nere to criticize
your right to defend yourself Captain, but, in fact when
you took the knife out of your pocket, what did you do
with it before you stuck it in the ground?" Ebsary,

"1 made a swipe at Seale". Carrcll, "dhat particular
sart of his anatomy did you swipe at?" low Ebsary, you
see, he's trying to skate away here fTrom admitting that
he deliberately gave it to him. He says, "I don't know,
T don't know. I told you, I was after consuming two

~ ra |
gaTC e

of wine. I just made 2 blind swipe but he ran".

(4]

Mow just pausing at that point. Remember Corporal
Carroli's evidence. He had been, he had contact with
Ebsary over a period of nine months and he said that he
had seen him when he was well under the influence and
he said when he gave this recording, this version, he
was not. But Ebsary here—is talking about, of course,
the night that he was after consuming two bottles of
wine. But he wasn't so drunk on that night either,
because he could recall everything that happened. Bﬁt

Carroll kept probing, as an experienced investigator
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would. ™Would you say the upper part of his body, from
the head down to the waist or from th2 waist down?" And
Ebsary finally here concedes, "Probably I got him,
probably I got him in the guts. Probably I got him in
the gquts". He knew darn well all along where ne nad

got him because I submit to you he intantionally got

iy | s -
le ‘further

him there. And then he goes down, just:a 1Titt
down, a little bit past half way on the page, EbDsary says,
"Yes, strangling MacMNeil", this is what Marshall was

doing at the time. "So you did what?" "I had, I still
had the knife in my hand so I ran across the road and

T

I stuck Marshall in the arm". See he remembers sticking
Marshall in the arm and I submit to you that he remembers
that just as clearly as he rememters sticking Seale in
the guts as he put it. So there's no, no question about
Mr. Ebsary's recollection there. At the top of page
six, where he's telling what, what did Marshall do after
that. "He dropped him and he ran". And,_of course,
that colaborates both Marshall and MacMeil as to what
happened. Ebsary goes on to talk about the meeting the
next day with MacNeil and what happened at that meeting.
Now, I just want to clarify there, recall Dr. Nagvi,
just to make this a little clearer, Dr. Nagvi said

that Seale actually died at eight 0-five p.m. on the
night of the twenty-ninth. So when MacNeiI, [ submit

to you, and the others talked about the conversation

the following morning, that is the morning after Seale

()]
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died, finally with relation, weil not finaily, but
another point with relation to this tiz2 recording.

The bottom of page seven. Let's lay this to rest.
Carroll, "Okay. Just in conciusion Captain, what

stage did you feel that well, I will put it a different
way, did you feel as days went on that Marshall was
being blamed for something ne didn't do or?" Ebsary,
"Mo, I didn't. No. Because you know what I thought,

I thought Marshall finished Seale off. Yes, because

it was very easy to put a knife into a wound because
the rip that that guy got in the quts didn't come

from a three inch knife., It was imrpossibSle”. But we
now know it wasn't impossible. I'11 t211 what was
impossible. It was impossible that Marshall's saventeen

's inconceivable

vear c¢id friend Seale would, I sudmit it
that he would do something like that. That anybody would
do something Tike that and then nang arcund wziting for
the police to come. It wouldn't happen. The last part
of the tape recording Mr. Ebsary deals with what happened
to the blade afterwards. And ne2, generally witnout
getting into the detail of the thing, what he's alleging
there is after, either later that night or sometime after
that—he buried the blade of the knife in the garden plot.
And you recall Corporal Carroll's evidence on that point
where he says that he went with Ebsary to the point, dug

an area four foot square, at Teast a Toot down but there

was no blade there. So, the sequence, I submit to you,

4>
~d
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that is shown as far as what nappens to the knife is
concarned would be as follows: Number one, it is

first used to stab Seale, Mumber two, it was then used
to stab Marshall in the arm. MNumber three, according
to Ebsary he stuck it in the sod, so when you're reading
the tape I submit that this, when you analyse the
sequence, he stuck it in the sod and this is how he's
trying to refute MacHeil and his daughter Donna saying
they saw him wash blood off the knife. And he said to
Carroll in there, if you stick the knife in sod that'd
take the blood off it. So they're lyina when they say
they saw me wash blood off. And then fourthly, I would
submit that he's saying that he buried the blade in the
garden plot.

So Madam Foreman,lLadies and Gentleman, I subtmit to
vou when you go through 211 of the evidence, you get to
this, what I submit is irrefutable scenario that on the
night in question when Eadsary and MacMeil made their way
through the park and over to Crescent Street, Ebsary
while not expecting, of course, the 'muggings or rolling
on that particular night had himself well prepared for
any such eventuality, a fixed blade knife in his pocket.
They were confronted by Marshall and Seale and Ebsary
did not hesitate, did not consider the rightness or
wrongness or justification or anything else, he took
advantage of an opportunity to kill Seale at that

particular point. There was no overt, physical gestures

248,
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by Seale whatever. My Learned Friendwill no doubt come
on with this type of argument. What was my client
supposed to do, what, what was he supposed to do? And

I submit that that type of question deflects you from
the issue that we are here to consider. Ye are not here
to consider or to speculate on what he should have done,
what possibilities there were at the time, but what he
did do. That's what we are here to consider now., We
are here to consider whether or not he was justified

as far as the law is concerned in doing what he did.

And to get into that other area about what he should
have done, would, I submit, deflect you from that real
issue and get you into a lot of needless debate. Tne
point is, Ebsary, I submit to you that this is crucial,
Ebsary did not, he was not a person on that night who
decided on the spur of the moment to stab Seale. He

was not a person who merely failed with nicety to

fu

measure with precision the amount of force that he was
permitted to use that way. MNow, like, it was not a
person who had been attacked and was being rolled on
the ground and then suddently felt the knife and did
the stabbing. Mo. Because if ne were such a person
then, of couse, a self-defence argument would be
tenable. No. He was the man with the fixed blade
knife in his pocket. He had decided, nat on the spur
of the moment, but at some time before, that he was
going to ki1l the next person who tried anything with

him. And that Madam Foreman, Ladies anc Gentlemen 1is

249 .
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exactly what he did., Thank you.

By the Court: Thank you, Mr. Edwards. [ wonder if

we'd break for just five minutes. Mot a long break
but five minutes and then we'll return and listen tc

Mr. Winterman's on behalf of his client.
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Ladies and gentlemen of the jury, my name is Luke
Wintermans and I am representing Roy Ebsary, I am a lawyer
here in Sydney with Nova Scotia Leaal Aid. Of course,
you know Mr., Edwards who is the Chief Crown Prosecutor
for this area and he referred to the evidence of (inaudible)
you've heard the testimony of the witnesses and you've
heard, what can only be described as a very able and
pa2rsuasive argument on the part of the Crown Prosecutor
who, of course, very good at the kind ¢f work that he does.

Mow, I would ask you to consider & couple of basic
(inaudible) of criminal law. I think everybody pretty
well knows and understands and that is pretty well the
corner stone of our whole system #s that if a person is to
be presumed innoncent til proven guilty beyond a reasonable
doudt and that is called the presumption of innoncence and
as the judge will tell you later, by the way I should say it
now, the Taw you take accordina to the way the judae puts
it to you, not necessarily what I say or what the Crown
Prosecutor has said. Although, [ certainly won't try to misiead
you or anything on what the law is and I have to talke about T
the law at times in order to make the argument to make sense.
However, if there is a difference between what he or I say
or what Mr. Edwards says and what the judge says and, of course,
what the judge says you have to take the law. Evervboay

knows about the presumption of innoncence and that stays with
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Mr. Ebsary throughout the trial until, even at this moment,
until after all the evidence finished, all the summations
are finished and the judae has instructed you on what the
law 1is.

So, that is that is the basic point you have to start
with; that is, Mr. Ebsary is innoncent unless and until
the evidence convinces you beyond a reasonable that he is
not innocent and it is a very important principle because
particulary in a case like this where the incident happened
some twelve years ago, it's obviously very difficult for
a person, it places an unreasonadle burden on a person
to expect that -- to be aquilty unless proved that he is
innocent. It is very difficul% in a lot of cases to prove
that someone is innocent and you'll nots that the defense
didn't call any evidence and that is because, in my opinion,
|

-
2

the evidence that you have heard so fTar from the Crown

u

witnesses, not only does it not prove beyond & reasonable
doubt that the accusad is guilty But I would even go Turtner
and say that it's about equal, either way, it depends how
you look at the situation. I think there is a very strong
doubt here as to the criminial respcnsibility c¢f the accused
under (inaudible) circumstances that he found himself_in on
that faithful evening in nineteen sevanty-one. |
Mow, so I ask that ycu keep in mind the presumption of
innocence and there is another principle that kind of

qoes alona with that and that is that the evidence that

you hear, it's just simply that, it's not fact, facts are wnat
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you find them to be based on the evidsnce, using your own
common sense in the way you consicder and interpret the
_evidence. So, just because someones says scmething on the
witness stand or just Because someone said sometning

in a statement, there is not meaning that that is a fact,
it's just a piece of evidence, it's for your the jurors
and not the judge to determine what the facts are. lNow,
in determining what the facts are you listen to the

evidence, you observe the witnesses, you can accept all

81
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of the testimony of a particuiar witness, vyou can acc
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of the testimony of a particular witness cr you can a

part of what a witness says as fzct and ycu cin reject
part of what a witness as being 2 1is or whatever. So,

I think that's important for you to consider--ycu are the
ones that have to decide what*t the facts are and that is

not always an ezasy thina to <o.

D

. . Mow, the principles are saying that besidzs tn
presumption of innoncence, kind of a similar principle that
goes along with that, and the judge, I*11 think back be

up on this, is that if you have a dout as to who 1is
telling the truth orn whetoer it's fact or not, it's your
responsibility because of the presumptionof—innocence to
resolve any doubtslthat you might have in favour of the
innoncence of the accused person. In other words, if you
are not sure whether it's one way or the cther then it's
your responsibility to interpret the evidence, .to find as

a fact in such a way as to make the accusad person seem
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innocent. In other words, you have to resolve any doubts
in Tavour oT the accused person's inncocence. [ think that
that's -- when you put that and the presumption of innocence
together as a starting point and I think it becomes increasingl:
obvious that there are two different ways of looking at this
whole incident and that you owe it to Mr. Ebsary to interpret
the incident in fTavourable 1ight to him.

Now, you've heard the testimony of three main witnesses,

and that, of course, would be first, Mr. Marsnall, who I think

it's fair to say, nis evidence should not be accepted in its

vy

antirety, I think that's perhaps an understatament. It'
ocviosus that you can't everything that he said because he
nas contradicted himselr so many times on such important
matters. When you consider the truth over 1iadbility of the
witnesses evidences you have to consider why he miaht

be saying what he's saying, where he is coming from, what

reasons does he have, what motives does he have, Derhaps

(V)]

he's misleading the court. I think that Mr. Marshall ha
many reasons why is evidence is not to be relied upon very
heavily and I think that that became obvious. <Zven the

Crown Prosecutor cross examined him on major inconsistencies,

Marshall saying his intention was to bum some money. Again,
Marshall, as he does throughout the case, tries to minihize nis
own guilt in the situation. When in the past he nhas indicatzd
his intention wasn't merely to bum some money, his intantioa
was to draw someone. There is a big difference, obviously,

Batween pan handling, or whatever you call it, and actual
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robbery. Robbery is theft and assault by, in other waords,
when you use violence or threats of violence, whathar you

are armed or not armed, it doesn't matter as long as ther2

is violence or threats upon with togetnsr with an intsntizn

to steal, that is what robbery is. Of course, if goes

without sayina that robbery is an extremely serious matter and
of course, also, it was brought out that Mr. Marshall had

spent a considerable amount of time in jail. When you

were chosen as jurors you indicated to me that you would

[§}]

not base your decision on prejudice. You would not prejudic
or sympathy, or somethina like that, when you maks your
decision. I think one very very important element in this
trial is that there is a tendency to feel a little bit

sorry for Marshall because he spent a very long time in

Jail and some people said for something he didn't do.

Mow, I sugagest to you that he was not exactly an innocent

(14

g

person, he was a robber. However, pecple who tend tc T

ck
wr
o

[

sorry for somebody who probably had to spend a T1ittle
long in jail than he would have and just for robbery.
Also, on the other side of the coin some people are prejudice
against Mr. Ebsary because they f=2el nhe should have come

forward and he is gquitty of keeping his mouth shut and, therefor
should be found quilty of this offense., I think that that is

an extremely dangerous way ta look at that. He is_not on trial
for having kept his mouth shuts-that is not what he 1s on

trial for. I think when you look at it ratianally w2 can 2l

agree, that that is not what he is on trial for. What he
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is on trial for is %illing Sandy Sealz without any justificatior

Now, why Mr. Ebsary kept quiet or if h2 kent uiet, did he resal?

Al

know what he had done that night, did he do what averyone
seems to be saying he did that night, including himself--

who knows, really. The problem is that this incident happened
such a long time ago, that it's virtuzlly impossible to ever
know, with certainty, exactly what did happen, that's the
problem here. We hava three main witnesses, one is Marshall
who has ever reason to be misleadina, he wants to make himself
look as innocent as possible, the Guy has practically become

a heroe in the last coupla of years, but he was robbing, he
spent ail his time in jail and ne is trying to make himsalf
Took as inncocsant as possible, he's got this law suit going

and I suppose he wants *to maks himsel7 look as innocent <or

robadly worriad that he might

(]

aftarwards as well, ne'

v
R

stili. So, he has every

ot

en
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be in trouble for this in
reason to bend. the facts, the evidence to suit his own way.

n -- wnen nhe wés in jail, he had

(D

He admitted that he's be
the transcript of the coriginal trial and he spent virtually
every day for years thinking about this incident.

With James MacNeil, I submit to you that his avidence
is also very suspect, I mean in all kindness to Mr. MacNeil,
I think it's fair to say that Mr. MacMeil is not the smartest
guy in the world. He's testifiec that he was in grade six
when he was sixteen and that was the end schooling. You know,
sixteen years old and he stopped going to school, he said

he didn't tao well in school. I mean I don't want to try and
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make James MacMeil look bad or anything but in a lot of

ways [ feel sorry for James Mac Neil, he was a vigtims there

is no questionabout that. But, I have serious reservations about
the accuracy of his account of what occurred and I put various
other versions or at least one other version that he has
given. I'11 just refresh you on that because you don't

qet to take his previous statements in with you, but I

did refer to it on the record so I think it's fair to

remind you. You'll recall that he gave a very vivid account
of what happened and the actual time of the incident and

all this. I put you on a statement that he made to

tha R.C.M.P. in February eighth, nineteen eighty-two,

a little over a vear ago, we're talking about the same
incident. I put you that he had said, "On Crescent Street
two fellas came up on us from behind, they asked us for
money, I heard one fella, the coloured fella or the Indian
say 'dig man, dig' all I remember is the colour fella sort
of ran and flopped on the road, I think the colour fella

was in front of Roy. We walked kind of fast away to Roy's
we went in the house, I'm pretty sure I saw him was the
knife off in the sink, I can't remember if he had any blood.
+—=3sked him do you recall having made that statement and he
says he doesn't know if it was the coloured guy or the
Indian that said "dig man, dig' he thinks that the coloured
gquy was in front of Roy, he is pretty sure he saw blood being
washed up in the sink and he mumbled something about

"I was nervous that day when I made that statement! -- that's
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no* tha point, I'm not trying to make him look like a liar,
Secause [ don't think he is a 1iar, I think he is a person
whose memory is not that good, he just hasn't got the

hrain power that some people have and I think it's very
dangerous to place a Tot of emphasis or a lot of weight

on what James MacMeil's version of the incident is. I'm

not saying that you can't accept anything he said

I'm just going back to what [ said earlier about establisning
the facts, you have to establish the facts. you can accept
all, none or part of wnat these witnesses are sayinag. But,
T'm saying to you that becauses of the lengthy delay, you can'z:
rzally do any more than accedt part of any of these witnesses
testimony--at least the main witnesses.

LY

Now, that's Mr. MacMeil, what motives might he nave.

I know that, if you recall the evidence, was that at the
~ime that this incident happened on that night, ne said

it all happened within a coupie of seconds, that indicates
that the;e was very little time for careful analysis and
consideration of the proper and correct method of proceeding
I mean, if it all happened in a couple of seconds, you've
got (inaudible) and that's it. Otherwise, yau would either
be on the around being kicked and beat up, .but that's really
not what I'm trying to say. The point is that James MacNeil
said, or at least Mary Ebsary testified that when James

MacNeil and Ebsary went home right atter this incident, Mary

Ebsary said that James MacNeil said words to the affect that
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over and over again, "Roy saved my 1ife
Donna Ebsary testifies slightly different, but the

same general feeling--you can't really know exactly what

was said, only what the witnesses say was said. Donni

says, he didn't say, ah, he said, "you did a good joc

back there" or something 1ike that. So, in other words

the fact that you have to derived from those two witnesses

is that James MacNeil sajid something to Ebsary or at

least about the incident that was to the effect that you

either saved MacMeil 1ife or did a cood job biack therz--

ct

a positive statement on what Ebsary had done. That was
minutes after the incident occurred. MNow, he was on

the stand here a few days ago and he went the next day
wnich turns out to be, according to Mr. Edwards, the day
after the next day, because Seals wasn't dead the next day.
0f course, beina not the briahtest cuy in the world and

had this conversation--the basic feeling that you got when
you heard about that conversaticn from MacMNeil's evidence
was at that point MacNeil didn't know, wasn't so sure

perhaps that Roy had saved his Tife or did a good job back

there, now that somebody was dead he was starting to feel

guilty and questioning the whole thing and not knowing
and know beéing sure and you get to see how over the course

of time a person's way of interpreting the inciden: can chance

depending on the facts that happened later on. Wh.% I am zayincg

is that before MacNeil knew that anybody was killed, he chought
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that Ebsary did a wonderful job. Aftar he 7Tound out that
Seale was dead he startad saying things like Ebsary went

too far, and that leads to an intaresting point of law which
I hope that the judge will indicate to you; that is, you're
not to consider the resulting injury, you are not te
consider the fact that Seale died in daterming the

(inaudible) of whether it was justifiable self defense.
What you have to consider is not that Seale died but rather

what kind of a situation did Ebsary find himselif in at that

b

moment., Did he have reascnable grounds to fear for ais

cwn safety, number one. fumber two, whas there any-other
mathod that Ebsary could hava used to save himself from being
at least nurt, .Those are the two critical questions on

the question of self defense and I'11 go back to that again.
Sut the important pcint is you can see how MacMeil's way of

locking at that incident changsd--moments afz

(1]

r it happened

he thought Ebsary was a heroe, & couple of days later he

doubts

[¥y]

thought Seale was dead and he started having seriou
about Ebsary (inaudible) because he's not that smart and he

started (inaudible) own recollection of it, how serious it

was, I didn't see any knives; therefore, they probably didn't

have any weapons. We didn't get hurz; therefeore, we shouldn't
have nurt them, but the point is how was Ebsary suppose to

know whether or not he is going to be hurt. He can only observ:
the situation--he's in the dark, attacked by two sZrangars

who are bigger than he is. MacNeil is, according to Macteil
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larshall had Macleil's arm behind his back like this, alright
so he couldn't move., Now, he probably had his other arm
around his shoulders, that is the way you usually do that
wnen you put somebody's arm up behind his back. Ebsary sees
that and he thinks he is strangling MacNeil and that is

a reasonable thing to think when all this is happening. He
thinks that MacNeil is being strangled, this other guy

is right in front of him saying "dig man" what kind of
language is that, a total stranger that is bigger than he

is, the evidence is that Seale was five five to five seven
wzighed a hundred and forty-five pounds, very athletic,

[ think he was described as being very well built and in

3
I

it was your typical young
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black gquy, areat body and he could probably run faster than
anybody in this court room and he was in really good shape.
and he's bigger, what he's five five to five saven. He's

going to be several inches taller than Ebsary--Ebsary is an

old man, dark, ne didn't know them, what is he to expect.

He indicates that in his own tape recorded statement that

ha had been rolled before, robbed before, and that he didn't
put up a fight on the previous incidents and as a result

he was beaten up. You'll be looking at the phrase,

grievous bodily harm. What is grievous bodily harm?

_You have to be in fear of at least grievous bodily harm before
you are allowed to kill someone inself defense. The definition

of griévous bodily harm that I'm going to refer you to is5--

it's not necessary that injury should be either permanent or
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dangerous if it be such as seriously to interTers wizin

the cemfort or help, is sufficient. So, you know, you don't
have to have all you legs broken. If you are beatzsn un,

that is grirevous bodily harm--punched and kickad a few times
and being in pain for a few days, that's grievous bodily
harm. So, is it unreasonable for Ebsary under those circumstanc
to think that if he doesn't do anything that he is liable to
suffer grievous bodily harm. What other method of escape did
Ebsary have, what was he going to do, run away. Was he going
to try to punch his way out of it, kick his way out o7 it,
obviously he wouldn't have a prayer, a 7ist fight with
somebody like that and he couldn't run away. So, does the
law expect a person to submit to a beating by robters.

rd

It

(st

raises an interesting question really, and that is I he

that scmeone whose been watching the trial remarked robbers

ct

udible) question

i

fu

have rights--and that rajises a kind o7 (in
for you as Jjurors--robbers have rights. Now, what does that
mean? A few years ago, not too many years ago, robbers were
hung, just for robbery. MNow, the prosecutor seems to be
suggest that the pendulum has swung to the other direction,
sort of speak, that now if you are being robbed and violence
is used then you have to carefully consider that you don't
interfere with civil rights of your attacker--now, to me
that is the most ridiculous suggesticn I can imagina. In
other words, if you are being robbed in the darx by t-tal
strangers, you friend is being subdued over there, wrestled

with, you think being strangled, now you have to consider
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I guess I can't hurt this oerson, I don't even know (inaudibie)
because I wouldn't want to be cn trial for hurting this person.
[ mean, who is the victim her2 anyway, who is the victim,

the way it has turned out, this unusual, bizzara case is that
everyone involved with those four peopla--were all there in

the park that night, tney were all really ended up being

the victims. Seale, is dead. Marshall spent eleven years

in jail. MacHeil, yousaw what kind of a mess MacNeil is

(D

now, emotionall, physcologically, everywhere he goes

"

ople say, "oh, you're that guy, you warse
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murder, he doesn't want to go throuah the whole thing,

1
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ha time a; TTy. Ebsary
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ne has to come to court
ne was the original victim here and he is now on tria
so he is a victim too, I guess--a doub]

T think the really important consideraticn that
you can't lose sicht of it is whec was the victim, who

were the victims anyway. [ mean, the only things that
is consistent about the evidence of all these psople is

that, one--there was a robber taking place and it was

Ebsary and MacNeil that were beéing robbed and now the

whole thing seems to have been turned around to the point
that the victim is the criminial or something and it's lTike
Mr. Ebsary--.3%n0 the statement on page three, the final couple
of lines of the first paragraph there, "so thugs become heroes
and honest men become what". [ think that thz% is a really

interesting way of summing up the results of this whole
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untortunate incident.
Now, as [ said, we ought to determine what the facts

are and the facts
accapt all,
you accept becomes a fact.
tbsary gives an opinion

knife blade--that

evidence of a thirteen year old.

and it was pointed out that although my

aid a gqood job,

1
‘1

. MacNeil when it
on previous occasions it

it was small knife.

pocket

are what you find them to be.

part or none of a witnesses'

that she

is not a fact,

was a pocket knife,

Now,

My ver leizrned colleague,

You can
testimony. What
just because Donna
thought it was a fixed
that's her evidence, the
There is other evidence

learned friend

in affect, cross examining his witness

was brought out that Mr. MacNeil said

not a dagger,

the

prosacutor, suggested to him that the reason he sajid that

was becausa he assumed that people carry pocket knives.

Ebsary in his own tape

pocket knife

describe the

she said she didn't think

here you have you classic difference.

what the facts are--I'm not sure

anyway, really.

recorded

knife in great detail, didn't

it

says 1t was a

statement

handle it or anythi

was the kind you pulled out, but
You have to determine
if it's all that important

There are a lot of differences, my learned friend

says that in anticipation of my summation,

that [ was

going to bring out all kinds of differences, well I think

that it's pretty obvious that there is all kinds of

differences.

I think that you might be able to arrive at

4.

and Donna Ebsary, although she resally couldn't

1

-



S50

Mr. Wintermans Address. to Jury

facts if you try and look at what were the similarities,
where were the undisputed facts in this case. ['ve writ:can
down a few of those undisputed facts. First of all, Ebsary
and MacNeil had been drinking, I don't know what affect that
might have had, who knows how much. Two, Ebsary and MacNeil
were walking home through the park together, minding their
own business, late at night, in the dark. Three, Ebsary and
Macleil were attacked by Marshall and Seale in a robbery
attempt. Fouf, it was much darker in Wentworth park then it
is now. In other words, back in ninets2en seventy-one,
you've heard the evidence, it was a lat darker than it is
now. Since then they've put all kinds of lights in thara.
Perhaps, as a result of this case, but I not sure. Five,

no one actually saw Ebsary's knife in the park. In fact,
there is not a witness who said they actually saw the knife,
They said they saw him making a sweeiping motion, that sort
of thing. I think the importancs of that fact, together
with the (inaudible) of course, is if no one saw Ebsary's
knife and Ebsary was able to stab Seale and Marshall, then
how could you as jurors reasonably expect Ebsary to know
whether or not Marshall and Seale who were armed. I think
it speaks for itself, Ebsary couldn't have known one way

or another, he could only wonder, I guess, because if they
could see his knife then he would not be in a position to
see theirs. Now, MacNeil says that Seale had it arms down

by his sides and as I've indicated he has given a previaus

statement that he doesn't remember hardly anything. All he
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rememnbers is that they were attacked and ran away. MNow,

he's got all these details, cause I'm suggesting over the
course of twelve years, he felt very guilty about something
for one reason or another, so you think about it over and
over and you talk to police officers and they question you
and maybe suggest things to you, not intentionally perhaps
but you pick details here and there and you add them to

your recollection and then you get on the witness stand and you
tell you honestly believe you remembar, but the fact is that
vou don't really remember. I think that is a very important
matter here. Anotner fact, Ebsary and MacNeil did not know
Seazle or Marshall, they vwere strangers. So, tnerefore, Ebsary
couldn't really have known wnat to expect. Seven, Seale and
Marshall were bigger and ycungar than Zbsary. £Eight, the
attemptad robbery and stzSbing only tock a few seconds, very
little time for Mr. Ebsary to make any rational process 1in
deciding should I {inaudible), is there some other thing

I should do -- he didn't have time for that. Another fact,
Marshall had a hold of MacMeil, that's beyond dispute,
everyhody $ays that. I think that it's only fair. You look
at this as a kind of team situation. You got two teams here
in a sense--you got Marshall and Seale who teamed up, they
decided that they together would rob somebody, they were like
a team, they were, you know, and of the same body. On the
other hand, you have Macileil and Ebsary who are the victims

and so.when you consider that in a team kind of sense or
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sarties, may be a more proper word in law, then there is
certain truth to my suggestion that if one of the team

is doing something to one of your team, in other words

if Marsnall appears to be strangling MacNeil, then they
have physically attacked you. So, the gquestion is whether
or not Seale actually grabbed Ebsary is not that important
given the fact that his partner had physicall attacked,
appeared to be strangling Ebsary's partner‘and therefore
you know what one half of a team does, the parties are
rasponsible. So, Ebsary was, in fact, attacked pnysically

in thnat sense, that he was with Macleil and Macleil

was physically attacked, Ebsary was next, obviously.

m

hsary cut Marshall's arm and Marshall let go and ran away.

e,

hat's anotner undisputed fact. The fact that Ebsary had

1

nifs, he stuck Marshall in the arm 2nd it worked,

7]
e

“arshall let go of his friend, MacNeil, and Marshall

ran away and disappeared. Seale had run away t0O after
thsary had cut him. Perhaps he didn't know he cut Seale
as severely as he did. After all, he did run away.

So, my point is what Ebsary did worked, he was being

robbed, his friend was being strangled, he used his

only avenue of defense, the small knife that he had

in his pocket, he used it fairly responsibly. MNow,

if he was a killer, if he was out to kill of maim or
viciously murder somebody then why did he stick Marshall in
the arm, if he was a killer, if he wanted to ki11, wanted his

kicks--killing robbers or something, why didn't he kill
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Marshall too? He didn't, he just stuck him in the arm,

a1l that was necessary in order to get him to release his
friend MacNeil and then Marshall ran away. I'm suggesting
to you again going back to one of my earlier points

that just because Seale died doesn't mean that it wasn't
self defense. I mean, nobody feels sorrier about Seale's
death than I do. Well, I suppose his family feels sorrier,
probably Mr. Ebsary and James MacNeil and Donald Marshall
feel sorrier to because they (inaudible) feeling guilty
zbout this for the last twelve years for one reason

guilty, but wouldn't

w

or another. Sure, Mr. Ebsary feal
you, if you killed.somebody even in a war or something,

if you know you killed somebody even though it was

in self defense, even though you had the right supposedly
to do it, nevertheless I suggest to vou that you would
fael gquilty about it. You neard Ebsary's tape recording,
he was cryina half way throuan *ne thina. On one hand
he's saying, it was Jjust an incident, it was nothing

but an incident and then he is crying his eyes out

two seconds later, I mean who is he trying to kid. Again,
Ebsary is guilty to of making up part of the story to

make himself appear, you know, more innocent, so is
everybody. MacNeil, says he never did anything, he

was just there, I don't know what was happening, I didn't
do anything. Marshall was saying I wasn't armed, I wasn' 1l
going to hurt anybody and the point is that there is

no way we are ever going to know with any certainty
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what happened that night. We can only try to put together
the pieces and figure out what pessidly might nave happened.
There is more tnan one possibility, and there again

going back to one of my earlier princioles, that if

there was more than one possibility than you have a

duty as jurors to find in favour of the innocence of

the accused, you have to give him the benefit of the

doubt and surely in this case there is a doubt as to

whether or not he was justified. It was obvious that

he was being robbed, he was definitely a victim, there is no
question about that, he only stuck Marshall in the arm, there
is no question about that. If nhe wanted to kill everybody
then he could have killed Marshall toc, but he didn't

rid of him. A1l he

ok

all he did was stick in his arm to aqae
did to Seale was take a swing at him Zoc get rid of him
and it worked, he ran away and he didn't get beat up.

One other fact -hat we can agree on. [ think you
can take this from your cwn personal experience that
robbery is a serious crime and that victims are sometimes
seriously hurt or killed. I think that goes without saying
that robbery victims are sometimes killed. Whose to say
that Ebsary wouldn't be dead if he hadn't done what he did,
what he appears to have done.

Another fact is that MacNeil, James lMacNeil, was afraid
of being hurt and later said, "Roy saved my 1ife" or "vou did

a good job back there" there is no contradicting that, what

did he mean by that, or does MacNeil (inaudible) is he changing
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his position, did ne at that time--was he in on it or
something, that's what the Crown seems to be suggesting,
that thﬁs was some ind of vicious plan by Ebsary to
vigilante or something. Then was MacNeil in on it and
is MacHeil now lying about his positicn in it. I'd say
that that is not really reasonable. The basic facts
remains that Ebsary was the victim here. He was walking
through the park minding his own business. He didn't
try to rob anybody.

Mow, I think it's worth quoting that Poy Ebsary
is a human being, he is not perfect and human beings
act two ways--they act rationally and they instinctively
and there is no stronger instinct than survival, that's
the number cne, everybody knows that. Perhaps you still
have the fealing despita that all the years that have
passed by, all the investigations and everything, and the
evidence that you have heard that ycu perhaps you still have
the feeling that you are not (inaudible) never heard the
whole story. You have scme justification for the feeling.
Remember now, my learned friend said that the defence could
have called these witnesses either mentioned by Marshall
for instance, but the judge will tell you and there is
no question about this, the burden is on the Crown Prosecutor

to prove beycnd a reasonable doubt. There is no burden

on the Defense to prove anythinag, that is something that you
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really have to keep in mind together with the presumption
of innocence. I will tell you quite frankly, we didn't
call any evidence because I wanted to be last. If [ called
I evidence, I would have had to speak to you first and the
Prosecutor would have spoke to you after and I may not have
had a chance to answer what he might have said.

I thought there was not sufficient evidence for
a conviction and I wanted to Have the last words as far
as between me and the prosecutor. The burden is on him
and it never snhnifts, to prove the quilt. MNow, Marshell
mentions that he was with a Gushue and Harris, two peodle,
Gushue and Harris, right before this incidenthappened. You
recal]l that Marshall says that there was this big conversation
between nim and Marshall for about twenty minutes or scmething
hefore this whole incident happened and he said that Gushue
and Harris were right there, you know, that's witnesses

presumably. They weren't called and as [ say it's not my

responsibility to call them, it's his and he didn't cail
them, why? MNow, Marshall says that he ran into Maynard
Chant right after the stabbing incident and he and Chant
went to (inaudible) now, why wasn't Maynard Chant called.
Marsnall says that he went for help, but there is not

one centilla of evidence to support that. We have the
arrival of the ambulance, it was Constable Mroz--it was
Constable Mroz justified that he called the ambulance.

So, just because Marshall says he went and called the ambulance

doesn't necessarily mean that he did. I mean I wouldn't
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believe anything that Marshall said unless it corrcborated

by about five other witnesses, given nis past track record.
Another point is Marsnall that ne was concerned

about his friend and trying to get help. Again, Ccnstable

Mroz testifies that when he saw Seale lying on the strest,

he later saw Marshall two to three hundred feet away from
his fallen friend. Now, if you had a friend--I think

Mr. Ebsary says something about this in his tape recording--
if you had a friend, would be two or thrze nundred feet

someching. IT you

away or would you be thers trying to ¢

[}

were also an innocent victim, would vycu be nhiding under the

tree. After all, he couldn't very well run &wzy, 2223US2

he ran into Maynard Chant becauss Nayrard Chant kn2w

[14]

that Marshall was running from the scsne of the stadfting,

he couldn't very leave, could n2. X2 was in somewhat C7
a2 dilemma trying to figure out what ts do n2xt. N2w, 1in
the nineteen seventy-one Marshail <rizl, Chief Macintyre

said there were two eye witnesses Chart and (inzudizie)
why weren't they called. Again, (inaudible) quite
frankly wanted to have the last word here.

My learned friend gives a very convincing argument
but one of the things that he does is that he leaves
out that don't support this thing. For instance, he
was talking about Mary Ebsary and some of the things that
she did. The only thing that he left out when he was
referring to Mary Ebsary was the part where Mary Ebsary

says that MacMNeil said that Roy (inaudible) my wife back
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there. MNow, my point is that there is 2 lot ¢f evidence and
you have to consider ail of the evidenc2 and you have to
resolve any doubt that you have in favcur of the innocence
of the accused.

Now, how dark was it that nignt in Wentworth Park
at midnight? Have you been there recently, have you ever
been to Wentworth Park at night? I have on several times,

I keep thinking about this case. You know, it's dark

compared to Charlotte Street, but you can see clearly now.

By tne Court: Don't give evidence ncw Mr. Wintermans.

1

As Constable Mroz, Ebsary ancd Mac!

eil all said,

it was mucn darker back in ninsteen sevznty-one than it is

(0%

today. According tc Constable Mroz, aftsr this incident

B t at secme point efz2r, new Tight poles

-

(%]

happen 23

iy
fu
i

with new kinds of liahts, lower and brighter were instalied,

«t

but now you can see almost all the park at night, but back
then it was total darkness unlass you ware under a very

few one of the few street lights. MNow, if you were a

robber and you decided to rob someone, where would a good
place be back in nineteen seventy-one? Brightly lite street?
No, how about a dark place, lats at nignt, hardly anyone

is walking the streets. If you were in the park, would

you roll somecne under one of the few light poles or would you

wait in the darkness where you could sees people coming without

being seen. Would you wait to allew larger, younger victims
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pass, wait for the perfect taraets, little old man and

an average sized young man. Marshall says to Seale, you
take the little old drunk, I've rolled a few before, ['l1
take the big guy. Marshall is now six foot one, he says

ne was only five foot ten when he was seventeen or eighteen,
I'11 leave it up to your own past experience. I'l1 find

it difficult to imagine a person growing three inches after
he is eighteen years old, but there agatn, I suggest to

you, that all of Marshall's testimony is designed to play
down nis own guilt and I don't believe that he was only

five foot tan. Who cares, five foot ten is a lot bigger
than Ebsary was, but nevertheless, he was a big, young guy
and I don't belisve that they would have been standing
under a light pole when this incident occurred. Obviously,
they would have been somewhers in the dark, in the shadows,
waiting for their prey and given that, it's only logical,
how could Ebsary know what he was up against. He didn't
know them, they wera big, you could see that they were big.
Look at Mr. Ebsary, I think it's fair to say that he's

3 little ol1d man. His wife said that he was about fifty-nine

when this incident happened, so that puts him over seventy

now, seventy-one. It appears to be a retired veteran, had.
consumed a fairly substantial quantity of alcohol immediately
before the incident. I think if you look at all thes facts.anc
all the evidence, there is a kind of a thread that goes

through that Mr., Ebsary appears to be a person who drinks a
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fair amount. For instance, Detective Carroll testified that
in nineteen eighty-two when he took the tape recorded
statement at noon time that Ebsary aopeared to have had

a couple of drinks of wine--that's in the morning, we are
talking about drinking in the morning. Now, Carroll goes

on to say that he had contact with Ebsary on previous times
and he was relatively sober on the day that tape recording
was taken, but the inference is that Ebsary has been

at least hitting the bottle fairly heavily since ninetaen
seventy-one, at least he was in ninetesen eighty-two, wnich

is consistent with his probable feelings of guilt and

3
(9]

confusion and disbelief and tries to rationalize is wav

out of this terrible mess. Hs would have obviously have
mixed feelings about Marshall.being in jail. Perhapns,

he would think he had it coming with the robbary, ne tried
to rob me, now he is in jail, why should I do anything.

As time goes by, elesven years, you hezard the cheers from
Ebsary, eleven years, you know that any normal perscn, even
if he was totally innocent of doing anything wrong in law,
in other words, even if he was acting in self defanse and

is going to be found not guilty, even then a person

does feel guilty about having taken a human 1ife and is going

to feel guilty about another person spending all his time in
jail. So, he suffered, god knows, he suffered, eveyone sufferec
MacNeil suffered, Marshall suffered, Seale's family have

suffered. I aquess it comes down to another question again, who
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was the victim and who wasn't in respect to Ebsary's statement
"thugs become heroes and honest men become what". In

Ebsary's statement he asked Corporal Carroll, "Am I Tlosing

my marbles?" He is cbviously concerned about his

own sanity at that stage.

Now, another thing that concerns me about you as
jurors, although you have been carefully picked and everything,
you promised not to be prejudice or taking any irrelevant
considerations into account, ons thing that concerns me is
that Mr. Ebsary is an older man than you 2nd smalier than
some OF you, ycu migcht make the mistaks of putting yourself,
as you now are, in the position that E>sary found nimself
that nignt. Some of you are fairly big sized, strong
procbably able to take a couple of punches and still be

able tc get up and brush yourself off and pound the guy

a couple of times, you Knew. But, w2 are talking about

a sixty vear old man wno js five feoot two and a.half and who
had a few drinks and was walking through the door. We are

not talking about young, strong men or young strong women,

and ! think it's only fair that you try to imagine what he

must have felt. Try to imagine what it's like to be a Tittle

old man in the park. As I said, I suggest that because

of what was happenina to MacMeil and because of Seale

was saying and where he was and the circumstances that

Ebsary had every reason to fear and given his past experience

he said that he had been rolled before, beaten up before, when
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ne didn't do anything, I suaqgest that he had every reason

to think that he might be seriously hurt, at least, if not
killed. That's the first requirement on self defense, did
he have reasonable grounds to think that he was going to

he seriously hurt. Seriously hurt doesn't mean, you know,
that he was either stabbed or something like that, but
(inaudible) was adequate. It was very obvious that he

did have reasonable grounds to fear for his safety, I mean
look what was happening to Mr. MacNeil, he was being strangled
h2 thought, and secondly did ne have any other alternate
method of preserving himself from being beaten up. This
1ittle old man in the dark with the bigger person right

in front of him and his friend being strangled near by.

What else could he have done? He could have run away,
maybe, probably wouldn't have gotten very far and he could
haye taken a swing a punch or a kick but he probably would
have been beaten to a pulp if he would have tried that.

S0, there was no other way and again, I emphasize that tha
law does not require of,a person that they allow themselves
to be beaten up by thugs without doing something about it.
After all, Ebsary was the victim here, he wasn't the agressor,
they were the agressors, Ebsary was tne victim, he was
walking through the park minding his own business and on.his
way. Now, the tables seem to be turned by some strange
quirk. .I suggest to you that if the whole truth had come
out back in nineteen seventy-one that Ebsary very likely

would not have been on trial, but that is something we'll never
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know, of course.

Another point that I would Tike for you to consider

? i
]

very seriously in your past experience you ars precbabdbly

C

aware of the fate of an older person recently who was
killed and in Glace Bay and I wonder if had done something
about.

By the Court: Just a minute Mr. Wintermans, we are dealing

with the evidence before this court, nothing else.
[ thouaht we were dealing with the question of

justifiable force and self defzanse and i7 an ¢ld man is

b
-1
o
%
m

being robbed than clearly he as a right to usa force b

he himself is killed and if that person doasn't use

e
~h

force and is killed that is a very unfortunate thing.
he does and kills his attacker and then is he a criminal.

Just read section thirty-four (two) of the Criminal

(]
ot

ection that [ think we

V]
(W]

Code, which is the self defans
are confirmed with here, "Evervone wno is unlawfully
assaulted and causes death or crievous bodily harm in
repelling the assault is justified if, he causes it

under reasonable apprehension of death or grievous bodily

harm (inaudible) which the assault was reasonably made or with

which the assailaint pursues his purposes and he believes on
reasonable and probable grounds that he cannot otherwise
preserve himself from death or grievous bodily harm."

That's what (inaudible) the two points. Now, did he have
reasonable graunds to think he was in danger of being

beaten up and was there any other avenue of self defepse
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that he could have used under the circumstances. I say to
you that the answers to tncse questions are very obvious.
It's an obvious case of self defense and despite the
complicated story that the my learned friend the prosecutor
suggested to you, that there are two, at least two ways

of looking at this incident and it is your duty as a
matter to law, the test is a subjective one, that means
that you have to try and imagine what Roy Ebsary felt,

not what a reasonable man would felt, what Roy Ebsary
would have fel%, a five foot two and a half sixty year

old man, what did ne think was happening to nimself. Did
he think that ha was going to be hurt and did he have any
other avenue of escaps. HMNow, that's ths test that you
really have to apply here. I just cannot imagine that

a reasonable jury could view that in any other way than
seif defense. Just remember one thing, who was the victim
in this case, who started it? [f you have a doubt, you
have recaiil in favour of the accused and I won't wastes any
more of your time. Perhaps ['m just repeating my self, but

I just want you to really consider the presumption of
innocence here and the amount of time that has passed between
then—and now and the possibility, I sugaest, of knowing with
any real certainly what happened back then. I mean, how could
we know what happend. So, if you have a doubt, resolve it

in favour of the accused. Thislcase has been going on long

enough, it should be put to rest once and for all, and I

1save that with you. Thank you very much.
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Members of the Jury, you have Been chosen to decide
whether the accused, Roy Ebsary, did or did not commit
the offence of manslaugh'ter, wiith whicih he is charged here
today. By the laws of our country you are created judges
to determine the guilt or innocence of the accused. Your
responsibility as judges is a heavy one and not to be
undertaken lightly or contritiously but seriously and
courageously, having in mind your duty to the state and
t0 the community,

iow, one of the functions of the state is prectect
the 1ife and property and TiBerty of all it's citizens.
Crime must be suppressed and when detectad the defendant
must be dealt with according to Taw. Your responsiblity

and duty to the stats and to your community is to

(&

ascartain in this casa whether a crime ha§ been committa
and, if so, whether the accused, Roy EbBsary, committed it.
Needless to say, you also hold a high duty to the accused
to see that he is not improperly convicted. This may
be the first time some of you sat on a jury so I willi
to the Best of my abBility explain to you all of the releyant
aspects of the trial By jury and with particular reference
to the charcge against the accused here,

My first-duty is to explain to you the function of

the judge and jury, The Jjudge presiding at a trial By
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judge with a jury is the sole arbitzr of the Taw ES i3
my duty to advise you of the law which is applicacia ina

this case and you must accspt my advice in zhat r

(D

U
(oY
-
i

On the other hand, the jury, the juny, you pacole,
are the sole arbiters of thes facts and it is your duty
to decide what the facts are in this case from the evidence
that you have heard.

Ouring my remarks [ may unconciously express my

opinion may express my cpinion with regard to the evidance

=4

which has been given by a witness and indicate wha®*

3

think should be believed. If I do *nat I want %o =mchasize
that you are in no way bound By my soinion as far as the

facts are concerned. The evidence v2on which I may

m

comment may have left in ycur mind 2 very differznt
impression from the impression that is left in my mind.
It is your duty to place your cown inferpretztiocn uzon

the evidence. It is your cuty to weight tha avidence

and to come to your own conclusions about what vou Seliave
and what you don't bBelieve. It is your duty to exercise
the same independence of judgement in weighing my comments
as your entitled to exercise in weiching the testimony of
the witnesses and the addresses of counsel.

It's the practice of the court immediataly after
you.retire to invite counsel tno make submissions on any
matter in which they request I give further instructions to
you. If I accept any such submissions and recall you from

the jury room, the danger, of course, arises that you may
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say briefiy to you in response to those counsels observaticns.
I trust that you do not do that, if that occasion arises.
I am entitled with the assistance of counsel and indeed
it is possible as ycu can well understand tnat my
initial charge to you could be improved upon as a result of
that assistance. So, consider what I say, if I should
recall you, as part of what I'm saying now had [ thought
of it. In this connection should you yourselves have a
question or questions, the answers %to which would bve
of assistance to ycu, fut tne questions in writing
and give it to tiem, %the attanding csnstable, who will
transmit it to me ta deal with.

Mow, vou've been separatad overnight and during
lunch hours and I hope that you obeyed my initial instruction
and did not discuss the case with anydody. If you have
neard or read or seen anything about the case cutside
the courtroom, it is your duty to clear it from your minds.
You must decide whether the accused is or is not guilty
solely from the evidence you heard from this courtroom
during the trial of the accused, In approaching the case
you must be entirely impartial when considering your
verdict. You must banish from you mind again all prejudiceas
and preconceived notions, you must decide on the guilt
or the innocence of the accused without any fear, without
fayour, and without prejudice of any kind in accordance

with the oath that each of you has taken.
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T will now deal with wha* has aiready been referred
to as the presumption of innocence. That presumption is
driven very deep into the fabric of our law. Simply put
it means an accused person is presumed to be innocent
until the Crown has satisfied you, all of you, each
twelve of you. An accused person, I'm sorry -- to
be satisfied beyond a reasonable doubt of his guilt. It
is a presumption that remains with the accused from the
beginning of the case til the end and that presumption
cnly ceases to apply, if having considered all of the
evidence you are satisfied that the accused is guilty
peyond a reasonable doubt.

I shall now deal with the question of the onus or
Aurden of proof. Again, which has Been spocken to botn
By Mr. Edwards or Mr. Wintermans. The onus or burden of
sroving the guilt of an accused person beyond a reasonable
doubt rests upon the Crown and never shifts, there is
no burden on an accused person to 2rove his innocence. The
Crown must prove Beyond a reasonable doubt that an accused
person is guilty of the offense of which he is charged
before he can be convicted. If you have a reasonable doubt
as to whether the accused in this case committed the offense»
manslaughter, with which he is charged, it is your duty
to give the accused the benefit of that doubt and find him
not guilty. In other words, if after considering all of
the evidence and the arguments of counsel and my charge, you

come to the conclusion that the Crown has failed to prove
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to your satisfaction, bevond a reasonable coubt, that

the accused committed the offense with which he is chargad,
it is your duty to give the accused %the denefit of the
doubt and find him not quilty.

Now, what does a reasonable doubt mean. Well reascnablz
doubt is an hones doubt, a real doubt, not an imaginary
doubt conjured up by a juror to escape his or her
responsibility. It must be a doubt which prevents a juror
from saying I am morally certain, morally certain that the
accused committed the offense for which he is chargad.

My next subject I am going to speak to you abou:
is the credibility or truthfulness of witnesses. Wizinesse:,
it has already bzen mentiored to you and I think you a o
kncw in any event, see and hear things difrerantly.

-

Discrepancies do not necessarily mean the testimony should

§1]
-
(B

be discredited. DOiscrepancies in trivial matters ce

b
w
t"‘\.

usually are unimportant. VYou ares not obliged to accept
everything a witness says or conversely if you feel you

can't accept part of the witnesses *%testimony you are

D

not obliged to reject the whole of it. You are free to
form conclusions as to whether you will accept part of

the witnesses evidence, all of it, or none of it at all.

Now, I've been speaking to you of mere dﬁscrepancies
which can easily and innocently occur. A deliberate false-
hood is an entirely different matter. It is always sericus
and the well taint a witnesses' entire testimony. !ihen

weighing testimony, therefore, in addition to those matters
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to whicnh I have &
you to consider the human factors which may affact the

aiving of perfectly honest testimony. These factors

-

may suggest themselves to your minds by such questions

as: Did the witness have any particular reason to assist

him in recalling the precise event that he or she

4

has attempted to describe? or Could the witness because
of the relevant unimportance of the event at the time
it occurredbe easily and understandibly an error as to
detail or even thas day an time of the occurrence and
as we all know with which we are considering today,
it occurred way back in nineteen savanty-one?

What real opporitu-ity did the witness hava to
observe the event dascribed? Has the witness any
interest in the outzome of the trial or any motive for eithar
favouring or injuring the accused or is the witness
entirely independent? What is 4the apparant memoery
capacity of the witness? What was the appearances and
demeanour of the witness while testifying? Was the
witness forthright and responsive to questions or was
he evasive, hesitant or araumentive with counsel? Is
the witnesses' testimecny reasonable and consistent
within itself and the uncontradicted facts? To put
it in the vernacular really, how does that witnesses'
evidence stack up in your view? In summary, ycu will

use your everyday experience and good common sense in
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judaing people in what they have to say. If you have
a reasonable doubt as to the accuracy of the evidence
given by a witness or the weight you should give
to such evidence, you must give the benefit of that
doubt to the accused and not to the Crown.

Well, in this case there have been instances where
it has been pointed out to you contradicting statements
have been made by witnesses. I think I should refer
you now to that kind of evidence and what importance
and attention you should attach to it. The fact that
a witness has on a prior cccasion made a statement or
statements that are cpntradictory of his or her evidence
at this trial goes to the credibility or truthfulness of
the witness. The testimony of a witness may be
discredited in whole or in part by showing that he or
she previously made statements which are inconsistent with
his or her present testimony. [ want to make it qui te
clear that such statements cannot be used to prove the
truth of the facts to which the relate; that is, the previous
statement or the previous situation where evidence was
given. Unless, in your opinion, the witness has adopted
that part of the statement as being true. It is_for you
to decide, therefore, which parts, ifany, of his statements
have been adopted by the witness as truth at this trial,
and the weight be given to those parts. Any parts of
the statement which are not adopted by the witness as

being true cannot be relied upon By.you as proof of the
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facts stated. VYou can only use those parts in d
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the truthfulness of the witnesses. You are the s
judges, if there has been a contradiction of an sarlier
statement by the witness and the effect, if arny, of sucn
contradiction on the witnesses' credibilty.

Now, in the case of Donald Marshall, of course,
there were a number of inconsistent statements. [ don't
~think I'11 go through them. Mr. Edwards pointed them
out to you specifically and I think they were also referred
to by Mr. Wintermans but particularly the evidence given
here by Marshall was to the effect that ne ang Seala werz
out to bum meney, that he had earlier bummed mcney in
the park but in the statement that Marshall gave Wnan
he was in Dorchester a year or so agc, he talked adout
rolling and robbing and that's an inconsistency. You nave
to attach what importance you think you shouid to 1%t.

James MacMNeil was inconsistent in the evidenc2 that
he gave here and evidence given at the Court of Appeai
with respect to arriving and leaving the Tavern. Also,
at the Appeal Court he said he got a glimpse of the knife
in the park, now he said he did not see the knife at that
time. But, he alse—said now that the knife looked Tike a
dagger. There were discrepancies with the statement given
to the police on February twenty-eighth, nineteen eighty-two
and some of those discrepancies have probably Eeen clear

to you and they've already been pointed out to you by

counsel.
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Doctor MNagvi was even inconsistent to someé degree.
As to the time of death, at this trial he categorically
said based upon his notes that the time of death of
eight-o-five in the evening, whereas at a previous
preliminary hearing he gave in his eyvidence that the
time of death was seven thirty. He explained a reason
for that at this time, but there is an inconsistency
in those statements that you will have to assess.

Now, [ referred to some of the evidence 1in fhis case
to illustrate what I've said; however, these are merely
illustrations to assist you and there may be otner
contrzdictions that have occurred and that I will not
~afer to but in no doubt will be clear in your mind.

Another matter that I should speak to you about
5efore I get into the charge jtsalf is expert evidence.
In this particular case there is one expert--Doctor
Maqvi, who spoke, and was qualified, as a surdeon and
medical practioner of.sore lona standing and he
was qualified to give cause of death in evidence at this
tyrial. Ordinarily, witnesses are permitted to give
evidence only if facts that they themselves have seen, hear:

or othgrwise perceived with their senses. They are not

allowed to aive their opinions when testifying 1in
court. However, duly qualifed experts are permitted to
give opinions on matters of controversy at triail, as

Doctor llagvi was.



74

Justice Rogers' Charae to Jurv

To assist you in deciding the issues in this trial
you may consider such opinions and the reasons given for
them. But, just because they are given by experts, you
are not bound to accept them--if, in your judgement,
they are unsound.

Or. Haqvi tended the victim Seale throughout--after
he was admitted to the hospital. He looked after him
throughout the day until he died around eight o'clock
in the evening. He said that death was caused by
massive hemorrhaging, abdominal injury and shock, that
Seale the victim was given twenty-saven pints of blood
which amounted to almost a total blood replacement.

[ will now deal with the offenceawith which is
accused is charged. The particulars of the offence and
where and when it was allegsd to have been committed are
set forth in the indictment that I have which you will
take with you to the jury room, That indictment reads
as follows, you've already heard it more than once
[ believe: The jurors for her Majesty the Queen present
that Roy Newman Ebsary, at or near Sydney, in the County
of Cape Bretcn, Province of Nova Scotia, on or about
the twenty-eighth day of May, nineteen seventy-one did
unlawfully kill Sandford and in brackets (Sandy) Seale
by stabbing him and did thereby commit manslaughter
contrary to Section Two Seventeen of the Criminal Cods2

of Canada.

290 .
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Under the Criminal Code a person commits
homicide when directly or indirectly by any means causes
the death of a human being. Now, there is eyidence here
that Sandy Seale, a victim, died as a result of, I think
it's uncontrovertivle, a stab wound. A nomicide is
either culpable or non-culpable, The culpable simply
means "blameworthy". Now, culpable homicide is the
blameworthy killing of a human Being. If Romicide is not
culpable, it is not an offense at all. Let me give
you an example of non-culpable homicide is. If a surgeon
in the course of an operation using all proper care and
skill causes the death of a patient, that is non-
culpable homicide. Another example would he where a
motorist driving slowing a carefully strikes and kills
a child which has darted out suddenly from a parked
truck. Both the surgeon and the motorist have caused
a death of a human being and so have committed homicide
But in neither case is the killina culpabBle or claim
worthy--so, it's not an offense,

is

A person/culpable homicide when he causes the

t

t or

O

death of a human being by means of an unlawful a
by criminal negligence. Just a word about the word
"cause" in this context -- Section Two-0-Eight of the
Criminal Code says, "where a person causes to a human
being a bodily injury, that is of itself, of a dangerous

nature and from which death results, he causes tha
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death to tha: human being notwithstanding that the immediate

cause of death is proper or imdroper treatment that is
applied in good faith." Therefore, it does not matter
whether the treatment at the City Hospital was proper
or improper so long as it was applied in good faith on
the subject it (inaudible). VYou've heard the evidence
of Doctor MNagvi in that regard and I think it would be
fair to say that it would apoear from that evidence that

he did everything possible to save the boy's Tife.

In this case the Crown contsnds that the accusead,
Mr. Roy Ebsary caused the d2ath of the deceasad,
by the unlawful act of assaulting him. Mow, assault

is committed when a person directly or indirectly

applies forcz to the person of another without nis

ct

consent or attempts or threatans by an act or gesture to
apply force to the perscn of another if he has or caussas
the other to believe upcn reasonable grounds that he

has the present ability to effect his purpose. Thus,

an assault may consist of the intentional apnplication of
force such as a blow or a punch without consent or
threats of the application of force by acts or aestures
under certain circumstances and an assault is an
unlawful act. If you are satisfied beyond a reasonable

doubt‘that the accused caused the death of Seale by

knifing him and the deceased did not ccnsent, the

deceased being Sandy Seale, did not consent to the knifing,

which would be a difficult thing to contemplate in the
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first instance then the knifing of the accused constituted
an assault which was an unlawful act causing the death

of Sandy Seale, the accused thus committed culpable
homicide because he caused the death of the deceased

by an unlawful act. Unless, of course, the Crown has
fajled to (inaudible) self defense, which is the principle
defense in this case as been put to you by Mr. Wintermans.
Culpable homicide that is not murde} is called manslaughter.
The accused has not been charged with murder because it's
not suggested that he intendad to kill Sandly Seale or

to cause him bodily harm which he knew was likely to

cause death and was reckless whether death ensued or

not. Such an intent is a necsssary part of murder.

Murder is intenticnal killing. But, a person who commits
manslaughtar when he causes the death of znother by an
unlawful act, even though he did not intend to cause

death or bodily harm that he knew was likely to cause
death. You must be satisfied, beyond a reasonable doubt,
that the accused intentionally assaulted Sandy Seale--

I'm sorry, intended to assault the--you must be satisfied
beyond a reasonable doubt that the accused intentionally
assaulted Sandy Seale, but the Crown does not have to prove
that the accused intended to cause the death of Seale

or to cause him bodily harm, that the .accused knew was
likely to cause death., If you are satisfied, beyond a

reasonable doubt, that the death of Sandy Seale was caused
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by the assault of the accused, an unlawful act, then you
will find the accused guilty of manslaughter. If, however,
you are satisfied that the accused did not act in
self defense, as I will be describing it to you.

Now, with respect to self defense, it's been
raised, very clearly raised as the principle defense, the
only real defense I suggest in this case and it has
been eloquently put to you by Mr. Wwintermans. That being
so then even if it has been shown that the accused would
otherwise be guilty for he can be convicted, you must 2lso
be satisfied to the exclusion of any reasonable doubt that
he was not acting in self defense according to Taw. If you
conclude that the accused did kill, or in fact harm in
selfe defense, as I shall define and gxplain it to you,
or if there be any reasonable doubt in your minds to
whether he did or did not, then in either case ycu must
acquit the accused.

The term self defense is often commonly understood,
as any measure employed to preserve one's self from
threaten or-actual physical attack regardless of the

consequences of such employment or to the extent of such

-

means. This, however, is not the legal meaning of the
term and, of course, it is with that Teaal significance
that you and I are concerned here. In law, self defense
is not a loose term, it is defined by the Criminal

Code and the conditions under which it may prevail are

in that Code rigidly laid down. Any defense which rests on
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the theory of self defanse must come strictly within
the provisions of the Criminal Code. There are a number
of different definitiens in the Code which apply in
different factual situations. As I do not know what
view you will take of the facts as you determine them
to be from the evidence you heard, I must consider

with you all of the different definitions which miaht
apply to the several different factual situations which

[ think you might reach on ths evidence that you've

inaudible) situaticn is where

o
£
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it may be that the accused has been unlawfully assaulted
and does not use force with intent £3 cause death or

grievous bodily harm. You should first consider the

application of this cass, in this czasa o Section

Thirty-four one of the Criminal Code which reads, "everyone

who is unlawfully assaulted without having prevoked the

assault, is justified in repelling force, by force if_the for

]

he uses is not intended to cause death or grievous
bodily harm, when there is no more than is necessary

to enable him to defend himself". So, let's consider

the evidence in this case in relation to each of :he
elements mentioned in the section I've Just read.
First, was the accused assaulted by Sandy Seaie without
having provoked that assault? Generally speaking a

person commits an assault when he applies force intentianally
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to the person of another, directly or indirectly, without
consent. Even when no force isn't applied, it is an
assault to attempt or threaten by an act or gesture to
apply force to the person of another. If he has or
causes the other to believe upon reasonable grounds that
he has the present ability to effect it's purpose. Now,
Just with respect to that I draw you attention to the
evidence that came out in which Sandy Seale was heard

to say, "dig man" when facing the accused Ebsary -- that
has been said to mean, give me what you go*: or else.

That is what is arqued by the Defensz that that meant and
it indicated the situation which would cause apprehension
in Mr. Ebsary.

Secondly, was the assault provaxked by the accused?
Provocation includes for this Purpos2, provocation by
blows, words or gestures. My recollection of the evidence
does not seem tc me that there is any svidence that
Mr. Ebsary provoked the assault, if you find, in fact,
that the assault did occur -- there doesn't seem to be
that kind of evidence for the court.

Next, was the force used by the accused not intended
to cause death or grievous bcdily harm? Was Seale's
injury caused by the accused Ebsary and, if so, was it
done intentionally? The Crown says that it was, the
Defense says no, that Mr. Ebsary had to respond to the
attack, and the words were heard said by Ebsary, I've

got something for you. Now, it's for you to decide and
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determine what those means and what (inaudible) snould
be attached to them and whether or not from that you can
infer an intention or no intention to cause death or
grievous bodily.

Finally, was the force used by the accused no
more than was necessary to enable him to defend himsalf.
In considering this question you will look at the nature
of the assault by Seale, the amount of force used by him
and the risk of the accused that was involved in such force.
fou will then consider whether the force used by the
accused was no more tnhan that which a reasonable man would
regard as necessary to protact himself. Thos2 words
are a little different than the interpretation put to
you by the Defense as I understsod it. Ycu wiil then
consider whether the force used by the accused was no
more than that which a reasonalbe manwould regard as
necessary to protect himself. Thes test is purasly an
objective one to be applied in T1ight of what you know
the facts to have been., Tne conduct of the accused,
Roy Ebsary, in light of the actual facts was no mare
than that which a reascnable man would regard as necessary
for his protection and, of—esurse, this requirement of
self defense in Taw will have been met. It also would
have been met, however, if the accused was genuinely
1

a
=

mistaken as to the facts and did no more than a reasonad
man would have regarded as necessary to defend nimself

on the facts as he genuinely believed them to be. Deciding
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whether the forcs used by the accusedi was mocre than was
necessary in self defens2, you must bear in mind that

a person defending himself against an attack, reasonabdly
apprehended cannot be expectad to weigsh to a nicaty

the exact measure of necessary defense of action.

That has already been explained to you, at least

by Mr. Wintermans, perhaps by Mr. Edwards.

Now, with respect to the evidence as to whether an
amount of force used was n¢ more than necessary, we have
the words "dig man" uttered in a darkened ar=za of the
reasonably deserted park resulting in a -- almost immediately
thereafter, a stataement something to the affect, I'11 aqive
you everything I got, a %“nife wound to the abdomen oy the
accused to Seale. liow, was this more than was nescessary,
was the accused entitled to consider that Seale was armed,

! at his side, Tne

ct
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the evidence is = S arms wer
Cefense says as I understand it, tha*t it was spur of the
moment, necessary response to the danger he apprenanded and
says that what force was used was no more than was necessary.
[ emphasize again, that thers is no burden on the

accused to establish self defense, instead the burden is

on the Crown to-preve beyond & reasonable doubt that the
accused did not act in self defense as I have explained it

to be, that means you must acquit the accused_unTess you are

satisfied, beyond a reasonable doubt,that..ithere was not

an unlawful and unprovoked assault on or accused, or that
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the accused intended to cause the death or grievous bodily
narm or that the accused used more force than was necessary
to enable nhim to defend himself unless it was no more than
a reasonable would have considered necessary on the facts
which the accused genuinely believe to exist. If the

Crown has proved any one or more of these circumstances
than self defense under this sub-section is not available
to the accused as a defense.

If you have any reasonable doubt as to whether the
accused acted in self defense, vou will find the accused
not gquilty of manslaughter because the Crown has failed
to prove that the homicide was culpablie. Generaily
speaking, a person commits an assault -- first of all
I should say--here again, you must first consider whether
the accused was uniawfully assaulted by Mr. Seale.
Generally spezking, a person commits an assault when
he applie§ force as I said before intentionally to another
directly or indirectly without consent of that person
even when no force is applied as apparently there was
no force applied here. It is an assault to attempt or

threaten by act or gesture to apply force to the person

of another if he has or causes the other to believe upon
reasonable grounds that he has the present ability to
affect his purpose. I have already reviewed that evidence
and it's been reviewed to you as well by both counsel.

You next must consider whether the accused cause

the death of Seale under reasonable apprehension of death
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or grievous bodily harm.and believed, unreasonable

and probable grounds, that he could no otherwise protect

himself from death or grievous bodily harm. Here the

question is not whether the accused was actually in

danger of death or grievous bodily harm and whether the

causing of death or grievous bodily harm by him was

in fact necessary to preserve himself from death or

grievous bodily harm, but whether he caused death

or grievous bodily harm but whether he causad

death or reasonable bodily harm under a rezsonadie agprenans’

of death or grievous bodily harm and he belizaved cn reasonaz’

and probable arounds that he could not otherwise preserve

himself from death or grievous bcdily harm. The accused

may have been mistaken as to the imminence of death or

arievous bodily harm or as to the amount of force necessary

to preserve himself from harm or death. Buz, if nis

apprehension of death or arievous bodily harm was rezsonablz

and I emphasize the word reasonadle and there was reasonabisz

and probable grounds for his belief that he could not

otherwise preserve himself from death or grievous bodily

harm then his use of force was justified as self defense.
Now, I have reviewed most of the relevant evidence, I

think, and I'11 be going through the evidence again, beiefli.

Considering under Section thirty-four one whether the accussz-

more force than was necessary to enable him to defend himse -

Under Section thifty-four two, however, the question is

not whether the accused used no more force than was necessar
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for his Defense, but wnhethar ha causad cdeath or grisvous
bodily harm and believed unreasonadle and probable grounds
that he could not otherwise preserve himself from death

or grievous bodily harm. f{low, in da2ciding whether the
accused believed unreasonable and probadble grounds, that he
would not otherwise preserve himse17 from death or

grievous bodily harm you must bear in mind that a person
defending earlier, as I've noted earlier, defending himself
against an attack, reasonably apprenhended cannot be
expected to weight to a nicaty, as 1%t said, the a2xact
measure of defense of action that srould be taken. I
empnasize again that there is no burden on the accusad
to establish seif dasfense, instzad tha burden is on
the Crown to prove beyond a reasonale doubt that the
accused dic not act in self defense as ['ve explained it.
If you are satisfied, bayond a reasonable doubt, that the
accused was rnot unlawfully assaulted or was not acting —_—
under reasonable apprehension of death or grievous bedily
harm from the violence with which Seale's assault was
originally made or with which he pursued his purpose.

The defense of self defense under Section thirty-four.
two fails, likewise, it fails if you are satisfied beyond
a reasonable doubt that the accused did not Believe
unreasonable and probable grounds that he could not

preserve himself from death or grievous bodily harm

accept by stabBbing Mr., Seale.
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The law of self defense proceeds from necessity
the instinctive and (inaudible) of necessity for
self preservation under no circumstances may it be used
as cloak for retalliation or revenge or satisfying one's
own general view of how he should conduct himself. Now,
before I get into summarizing the evidence briefly, I
earlier asked both counsel--counsel for the Crown and
counsel for the Defense--to supply me in very brief
form the the position of the Crown and similarly the
nosition or theory of the Defense and I have that and
in summary form the position of the Crown is this:

That on the night in question Donald Marshall
and the victim, Sandy Seale, intended to roll the accused,
Ebsary, and his companion, James Macleil, and to affect
this purpose Marshall grabbed the biager man, Macleil,
in order to subdue him and prevent him from intertering
with Seale and at the same time Seale demanded money
from the accused, Ebsary, with the words "dig man" it was
at this moment that Ebsary said, "I've got something for you"
and with a sweepint upward motion plunged a fixed blade,
knife, inot Seale's abdomen causing an injury from which
he died some hours later. It's the Crown's position that
Roy Ebsary intended to cause death and grievous bodily
harm to Seale and want far beyond the amount of force
the law permits under such circumstances. HNow, the
postion of the Defense is this:

That Roy Ebsary, the accused, and James MacNeil were
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the victims of a robbery attampt by Marshall and

—
by

18]

therefore Ebsary was justified in using force in s
defense. Because of the time of night, the darkness,

the size of the attacking strangers, the inability of
MacMeil to move, the fact -- I'm sorry -- the age and
size of Ebsary and Ebsary's past experience in being
robbed and beaten up. Ebsary was under a reasonable
apprehension of at least grievous bodily harm and two,
Ebsary had no other available means of preserving himself
from grievous bodily harm. The fact that Edsary only
stabbed Marshall in the arm, as the Defense indicates
that Ebsary's intent was not tc kill anyone marely to

preserve himself and MacNeil from harm.

aR

Mow, it is one of the functions of a sresiding judge

in matters wnere a jury is involved to review briefly as

that has come

[y

n

)
1y

possible and to comment on the evid
out at the trial and I will do so now. First witness you

g time of

ctr
-y

will recall, Donald Marshall, Junior. At
the killing of Sandy Seale in May of nineteen seventy-one
he was seventeen, about five foot ten and weighina one
hundred and forty-five pounds and according to his
evidence he said that Seale was a little shorter on

May twenty-eighth, nineteen seventy-one Marshall met
Sandy Seale whom he had known to some degres for awhile
he thinks between eleven thirty and twelve midnight near
the bandshell in Wentworth Park, Marshall asked Seale

if he wanted to make some money, ne said it was his
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intention to make some money, ne saiz n2 use to Hum

money in the park, Seale agreed to g¢ along with it.
Following this Marshall said they ware hailed by

two men on Crescent Strest who askec them for

a cigarette., About the same time they met and

talked with two friends. Eventually they met the

two men--one an older man and one a younger man.

The older one being between fifty-five and sixty and

the other one approximately thirty. The older man

Seing aBout five foot eight or five foot nine anc apout

a hundred and seventy-five pouads. 7The olderman

was dressed in a navy bilus coat as <hough for wintar.

They talked, according to Marshall, for half an hour.

The older man asked them to his home for a drink.

Marshall refused, the men started tc walk away wnen
Marshall called them back. ‘When they returned {ne

older man went to Seale and Marsaall and the older

man said, "do you want everytning I have?" then the
younger man and he started to arab one another and he
heard no words from Seale. He described the oldesr man

was Ebsary and he said that he and Seale were standing
beside one another. He saw Ebsary make a motion with ——
Ris right arm towards Sesale, but he did not see a knife in
his hands. He_heard Seale moan and bend over to his Xnees.
Marshall then let go of the yocunger man whom he

described as Jimmy MacNeil. Eﬁsary then came at him and

swung at him. As a result he received a three and a half
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cut on his foresarm. He then ran away for help returning
later to s2e Seale lying on the ground, he said the
others had gone. Shortly after he was picked up by

the police and taken to the hospital and he was charged
with murder about a week later.

On March ninth, of the past year, nineteen eighty-two,
Donald Marshall had given a sworn statement to Staff
Sergeant Wheaten while at Dorchester. Mérsha]] agreed
that the statement was voluntarily given and was indeed

eament were

ct

nis statement. Three sections of that sta
put to him as being inconsistent with his present testimony
that he was out to bum money. HNow, those particular
references have been very adequately put to you by
counsal and have already been referred to by me that
thay were quite inconsistent with his present evidence with
respsct to naving intention to bum money rather than to
roll somabody and rob people.

On Friday last, Marshall said he could not explain
the discrepancies. Under cross-examination he admitted
to having been convicted of a criminal offense which

he later agreed, a minor theft offense, and certain

offenses under the Liquor Contral Act, not serious ones.
When advised that Ebsary was actually five foot two inches,
and not five foot eight, he said that was perhaps

Because Ebsary was older man and had shrunk.. He said

he couldn't remember whether he grabbed MacNeil or if
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MacNeil grabbed him. He was referred to several passages
of his evidence, given at his preliminary hearing wnich
were contradictory to his present evidence. His
explanation generally was that what he said then was
true and what he said now was true, it was Jjust a use
of different words. He said he was not planning c¢n
hurting anybody, in fact, he said rolling in fact never
occurred.

How, James MacMNeil, known as Jimmy MacNeil, is
the next witness. At the time of the incident he was
about twenty-five or twenty-six. He met Ebsary, whem
he had known for a few months, at the State Tavern
where MacHeil sa{d that he had seven or eight pints
of beer over a two or three hour period and Ebsary
sai%?probab]y had about the same amount. They left
aoing towards Ebsary's home throuan Wentworth Park, up
on to Crescent Street where they were approached. He
said firstly that they were approached from the front
by Seale and Marshall. He said that Marshall grabbed him
put his arm up behind his back, he said he froze. At that
time, Seale was facing Ebsary, he heard Seale tell Ebsary
"dig man" and figured it was a robbery. He had no money
himself, he became shook up he said and stayed right
where he was. He then heard Ebsary say, "I've got
something for you" at this time Seale at his hands at his
sides, he saw Ebsary's right hand come out of his right

pocket with a sweeping, upward motion and made contaﬁt
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with Seale's abdcmen area. He did noZ se2 any «xnifsz

but he saw blood come immediataly Trom Seale and heerd
Seale scream. He saw Seale run acrass the street toward
the park and he said he believed that Ebsary made

a swing for Marshall with a downward thrust with his
right arm. Again, he said that he nimself was frozen,
Marshall then disappeared and he doesn't know in which
direction. He and Ebsary then went to Ebsary's home
taking about ten minutes he said whare he saw Ebsary

ith

-

in the kitchen cleaning a brown handled knife w
blood under the sink tap but he can't remember th2
length of the blads. He said he stayed about an nour
and then left. He returned to Ebsary's house either
the next day or the day after that. After ne had

heard that Seale had died, Ebsary was in bed. Macheil
t9ld him tnt ha didn't have to kill him and Ebsary said
it was self defense, said they both have families and
shouldn't get them into trouble or necessitats them

going to court. MacNeil told Ebsary that he should have
given Seale his money and that this wouldn't have happened.
He said Seale was not armed. He said he stayed about an
hour and then left, never to raturn to the house again.
After Marshall's conversation, I'm sorry, after Marshall's
conviction, Macteil said he couldn't sleep and he walked
around.aimlessly so he went to the police and gave fhem

a statement which he said he thinks they didn't believe.

He said he was not drunk but he was certainly shook up
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and that is on the nigqht of the incident. MaclNeil was
cross examined at some lenqth. He said that he feels
that people are not prejudiced against him, it's hard

to get a job, the whole matter has caused him emotional
problems and he has to go to a doctor and he had

to go to a doctor last year for these emotional

problems. The doctor prescribed a type of valium which
he takes once a day but only when, I gather, he's under
pressure, he says when he is working he doesn't have to
take them. He was reminded of a discrapancy between

nis evidence of the time he arrived at the tavern between
that given here and that given before the Court of Appeal
that's six or seven o'clock in one cases and eight in another.
He said it was eight o'clock when he arrived at the
Apoeal Court. VYou see, he said that he really, he said
all he really knows is he arrived in the early evenina
hours at the tavern but the same discrepancy occurred

as to the time of leaving the tavern. In one instancea
ten o'clock and another instance ten thirty to eleven.

He agreed under cross examination that it could have

been eleven as well as ten. In that cross examination

he said that.Sea1e and Marshall came at them from

behind., He denied categorically that there was a half
hour conversation between the four of them as alleged

By Marshall. He said Ebsary was about sixty or sixty-one
in nineteen seventy-one, he looked differently then,

a lot spryer and not any taller. He says that he had
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known Ebsary for about two months prior to the incident.
MacNeil said that he was afraid, indeed, when Marsnall
forced his arm up behind his back. He was afraid he

was going to get hurt. He said he was stunned, he

didn't see the knife, he presumed both Seale and Marshall
were not armed but couldn't say that Marshall was not
armed. He said that he did not know that Ebsary had a
knife and kept a stone sharpener in his basement. He

said he figured the kids needed money to go to a dance

and if he had the monev he would have aiven it to them.

He said he and Ebsary did not linger in the park, did

not stop, they were minding their own business. He said
it was fair to say that they were attacked. He reiterated
that he saw blood on the knife at Ebsary's home and that
he was positive of this. He was directed to some discrepanci
between his evidence here and that given in a statement

to the R.C.M.P. on February twenty-eighth, nineteen
eighty-two, those discrepancies I think nave bean described
by Mr. Wintermans and the reason he gave for those
discrepancies, all -- I thought he said rookled up" which
I suppose amounts to being confused, so he didn't know
what he was saying, that's what I took him to mean by that
but it's usual to interpret that. Another discrepancy

#s he told the Appeal Court that he got a glimpse of

the knife in Ebsary's hand and that it was a pocket knife.

In court he said it looked something like a dagger. In
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re-direct examination, however, he said tha: ne presumed
everyone carried a pocket knife and zha:t is why he said
the pocket knife to the Court of Apoeal. Despite the
occasional discrepancies I felt thatif, but it's how

you assess the matter that counts, I felt that the witness

was truthful overall but very fearful, insecure and timorous,

but that again is my judgement, it is your assessment of
the witnesses' evidence that counts and yours alone.

Mow, Mary Ebsary was the next witness, she is the
wife of the accused Roy Ebsary. She was at home with her
Donna when Ebsary and MacMeil arrived on May, twenty-eighth,
seventy-one, betwean eleven thirty and twelve midnignt
and she fixes the time in relation tc Tate news she was

ing. She said tbsary was agitatad and excited.

3

watc

=

1acYail stood in the hall and Ebsary went to the kitchen,

sne could not see nim in the %itchen himself. MacMeil

1]

was saying repeatedly "Roy saved my life tonight". When
Ebsary came out of the kitchen he told MacNeil to shut
up and go home. Mary Ebsary said she knew her husband
had been drinking but could only described his condition
has be very agitated and excited. She also said that

MacMeil came to their house after that night quite often

five foot fwo and

fu
b

that Roy Ebsary was at the time in M

d thirty five pounds.

[ol]
3

weighted approximately one hundred
Donna Ebsary, who I thought a very articulate witness,
and although she was only apparently about thirtesen at

the time, she was now twenty-six, about thirteen at the time

-
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her recollecticns appeared rather vivid. Again, it's

for you to determine wnat weight you want to attest

to her evidence. She is now twenty-six, she was at the
time in Grade Twelve, she was at home with her mother
when her father and MacMeil came home that night between
eleven and eleven thirty. She makes reference to their
listenina or watching the late news. She said that

Jimmy MacNeil appeared excited and said to her father
"yvou did a pretty good job out there". Now, of course,

a statement like that can be either sarcastic or truthful
and that again is something 7or you to determine., To
which Ebsary replied, "be gquiet”. This conversation

took place near the door of the living room. Donna

then went to the kitchen and saw her father over the

sink cleaning up a knife whnich had blood on it. She said
it was a small knife with a snort blade, it's handle

was about three inches and the blade was about the same
length. She said that Ebsary took the knife upstairs and
she never saw it again even though she later searched his
room for it. She said her father that nignt seemed to

be in command of the situation and he seemed to be 1in

control. She saw no blood on his clothing and in answer
to question put my be, "Court: She said the knife weas
not the fold up type" and later in further cross examination
she said she recognized the knife as the one she had seen

her father with before.
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Constable Mroz gave evidence yesterday that he
discovered Sandy Seale lyina on the road, that's Crescant
Street, as marked on the map exhibit one you will be
with you and it's almost a stick tyoe of man on the
road, feet towards the curb. He found him with a large
wound in his abdomen from which was protuding part of the
intestines. He arranged to have him taken to the
City HospifaT, that is Seale. As he waiting for the
ambulance he saw Donald Marshall Junior across the
street against a tree with an apparentiy injured arm.

He saw other policemen taking Marshall to the hospital.

Then Chief John Maclntyre gave evidence. He was
in charge of the original investigation of the crime
as a detactive sergeant. He searched for the weapon
to no avail. He was approacned by MacNeil on November
fifteen, seventy-one and as a result hs tcok a statement
from the accused, which is an exhibit and which you
can read a* your leisure. He denied stabbing Seale,
he also took, that is, Ebsary denied in that statement
stabbing Seale. The Chief, then a sergeant detective,
also took statements from Mary and Gregory Ebsary, there
is an overlap in the times given on the statements of
Roy Ebsary and Gregory Ebsary of about fifteen minutés
which the Chief describes as an error in putting down
the times. He said he in no way took statements at
the same time, that they were taken separately and one

after another. He said as a result Ebsary's -- I'm sorry=--
Y
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said as a result of Ehsary's stazemsnt, that he consulted
the Crown officers and asked them to 2et anothner police
force to carry on the investigation because he thought
there would be a conflict and nim dcingd sc as nhe was

involved inthe investigation of the Marshall incident

which resulted in Marshall being inczrcerated at Dorchester.

The R.C.M.P. did subsequently become involved.
Corporal James Carroll was in charge of the new
investigation which began in Fedbruary of last year and

on October twenty-ninth he reccrdead 3 conversation with

the accused in his kitchen. MNow, ycu've heard the tape
and the typed transcript o7 it, and tney are gach

an exhibit and at this stage I would say that if you
wish to have that tape plaved %fhat = tape recorcer

be supplied to you upon request. Ycu may wish to rely
only on the transcript, but it's cerzainly available
for you to listen to and if you requast the Sneriff
Officer a tape recorder will be supp
That was a very revealina document and completely contrary
to the earlier statement given by Mr. Ebsary. At the time,
the Corporal suspected that the accused might have had

a couple of drinks of wine. He was not intoxicated, he
was in reasonably normal condition. He with others went
in the direction, or went on the direction of Ebsary

to look for the knife refenred to in the conversation,

and they could find no trace at all. He has searched
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thsary's house and seized a number of items all of which
were subsequently returned to him and he said he was
pretty certain that the conversation he recorded occurred
after *that initial search and seizure.

Doctor Nagvi was the last witness.:  He described
treating Seale and being with him from his admission ta
the City Hospital between twelve midnight and two a.m.
until his death eight-o-five. He performed two operations
to try and save his life. He described the stab wound
as going into the aorta and cuttina it through the
intestine around, he said the belly button. He thought
that it would have taken a three and half inch blade
to inflict the kind of wound that he discovered upon
examination. He described the cause of death as [
already mentioned, he said that twenty-seven pints of blood
were transfused to Seale in an attempt to repienish the .
loss that must have been coming from the severad aorta.

He said that the wound was a result of but one stab wound,
one stabbing thrust. Then he explained why there were
discrepancies between the time of death as he described

it yesterday and has he described it at the preliminary
hearing. e

That is just my summary of the evidence your recollection
may be entirely different, and again, it is your
recollection that counts.

Hith res;ect to the evidence I must refer you to

the types of evidence thatyou will be considerinag --direct
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and circumstantial evidence. A fact may be es+tablizh

(14

by direct or circumstantial evidence. Direct evidenc
consists of the testimony witness who with any of his
physical senses perceives tne fact in question; for
example, if tne fact be proved whether or not tas
accused was in a particular house on a certain day.
The evidence of a witness who says I saw him tnere,
that's direct evidence.

To prove a fact by circumstantial evidence,
involves this: there being no or suyfficient direct
evidence to the fact, you may infer from the fact and
issue from the evidence of other surrounding facts.
For example, if the fact in issue is whether tne accus

was in a building on the night of a crime and no

ct

eye witnesses had seen him there, the existencs2 07
his fingerprints on objects in the building anc
fact that he had been seen in the neighbourhccd ot
the building that night would be circumstances Trom
which you might reasonably infer that he's teen tnere.
Now, both direct and circumstantial evicance are
equallyadmissible in a court of law, but there is an
additional risk—with circumstantial evidence that does
not arise as in the case of direct evidence. In the
case of direct evidence, the only uncertainties are
as to the truthfulness and accuracy of the witness.
The witness might be deliberately lying or honastiy

mistaken. Where the evidence is circumstantial though

1

there
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is also the uncertainty as to whether the correct

inference has been drawn from the proven facts.
Circumstantial evidence, therefore, should be scrutinized
carefully with this in mind. MNow, circumstantial

evidence buries greatly in its strength depending on

the number and the importance and the independence

one of another of the circumstances. I'11 just aive you

an illustration. You look out of a windown upon getting

up out of bed in the morning, you see the street in

front of vour house is wet and you neither saw nor heard
raiy during the night, but you might infer from the wet
street that rain had fallen. However, if you live in

area in which the streets are washed during the night

By trucks spraying water from tanks it would be

dangerous to infer from the wet street alcone that rain

had fallen, cause such an inference might not Be correct.
But, if in addition to the wet . street you observe that

your lawn was wet and you nad not been watering it and

or there was water dripping from the leaves of trees in

your garden and from your eaves and yaur flower_beds were
soft and muddy, you might feel certainl although still

by inference that rain had fallen during the night. In thac<
case, the occurrence of rain during the night would probably
be the only reasonable inference to draw from the facts

that you would have observed. Now where there are many
independent facts that support the inference, circumstantia’

evidence may be as persuasive as the testimony of witnesses
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gi.ing direct evidenca. The infarences which are drawn
by a judage or by a jury or a judge in the criminal
case must be based on the evidence and just not on mere
hunches.

Now, there has been a number of instances of
circumstantial evidence here. You'll recall no one
saw the actual stabbing of the knife of the accused,
[ mean outside of Sandy Seale. If there are situations
in the evidence in this case where reliance is being
nlaced by the Crown upon circumstantial evidence, for
example, the proposition that the Crown relies on is
that the accused stabbed Seale with a knife, as [ said,
there is no actual direct evidencs of this. The Crown
~elies on the evidence of witnessas--seeing the accused
striking out at Seale. Witnesses heard Seale say
"dig man" shortly afterwards tae accused saying "I've
got scmething for you" and seefng blood coming from Seale
and Donna Ebsary saying her father washed blood from the
non-folding knife in the kitchen of the home of the
accused and Jimmy MacMeil saying "vou did a good job
back there" and MacNeil's--I'm sorry-- and Marshall's
“cut on his arm. From these and.other evidence the Crown
asks you to infer that the accused did, in. fact, stab
Szale.

I.will now deal with your duties as Jjurors in the

jury room. It is your duty to consult one another, to
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deliberate with a view to reaching a just verdict accoraing
to law. Each of you must make your own decision, wnether
the accused is guilty or not guilty. You should do so
only after consideration of the evidence with your fellow
jurors and you should not hesitate to change your mind
when convinced that you are wrong. Since this is

a criminal trial, it is necessary that any verdict you
return should be unanimous. In other words, it is
necessary that each of you should agree in whataver
verdict you may see fit to return. Unless you are
unanimous, you cannot find the accused guilty of the
offence with which he is charged and equally you can't
?ind the accused not gquilty. However, whils it

is very predesirable that you should reach an unaimous

verdict; nevertheless, you still have a right to disagree

0 the

t

and if any of you has any reasonabie doubt as
innocence or guilt of the accused, it is your duty to
obey your conscience and to refuse to be persuaded
against your conscienc¢e by your fellow jurors.

Let me urge you to make every effort to reach
a conclusion one way or another. HNow, Yyou will take
to your jury room the indictment and the exhibits.
If after considering all the evidence, the -arguments
of counsel and my charge you come to the conclusion that
the prosecution has failed to prove beyond a reasanable
doubt that the accused committed the offense, with

which he is charged, then in such event, it is your duty
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to give the accused the benefit of the doudt and to find
him not guilty. Alternatively, if after considering all
the evidence and the arguments of csounsel and my cnarge
you come to the conclusion that the prcsacution nas
proved to your satisfaction beyond 2 reasonable doubt
that the accused committed the offense with wnich he

is charged then in such a case it's your duty to

find him guilty.

Now, you have a solemn duty to perform, you have
a duty to the state and to the accused, you've taxken
an oath to try the charge upcn the evidence and the
svidence alone and without fzar or Tazvour and to render
a true verdict I'd ask yod to honour that ocath and it you
do you would have performed your duty faithfully.

Now, in this particular case there are only two
verdicts that you can bring in, the verdict of guilty
as charged, manslaughter, or not guilty as charged.
There is a place inside of the indictment for that purpcse
and it should be recorded by the foreman opposite the
printed word verdict, there you will put guilty as
charged or not guilty as charged.

So, ladies and gentlemen you will now retire,
if you have any difficulty you may return to the court
room and request further instructions and you may
also return to the court room and rejuest the replaying
of pieces of evidence that you are uncertain of, if that

is done I want to remind you that all the evidence with
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tter nas got to be replayed

L

respact to that particular m

(

S0 you n=2ar the evidence in contzxt and not out of
contaxt, If you have gquestions then put them in writing
and they will be dealt with. HNot only before you want
to consider the matter, it's more than time for lunch
but I ask you all to wait for a momen or two while I
consult with counsel as to whether or not there may be
any further directions, so you may now retire with-

the indictment and the exhibits.

Jury Retires. (Yoir Dire)

My, Sdwards: Just before they go with the exhibits

[ indicatad during my address that [ have a typed ccpy
cf.the nineteen seventy-ons statement, my learned
friend is agreeable to that coing in to assist the

Jury.

Sy the Court: Well, that makes sanse, I think they would

appreciate that.

By the Court: Gentlemen, Mr. Wintsrmans.

Mr. Uintermans: My Lord, .my only concern is not with the law.

but Your Lordship indicated to the jury twice that James
MacNeil said twice that the knife was a dagger. Now,

my learned friend and I don't recall him saying that.
The only thing I do recall..... o

By the Court: It Tooked like a dagger and I have that in

my notes.

Mr. Edwards: I don't recall one way or the other My Lord.

Mr., Wintermans: I cross:examined him on a statement that
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he made during the ninetesn eighty-two hearing at the
Appeal Court where he said it was only a short knife
it wasn't a dagger or nothing, and I asked him to
comment on that.

By the Court: I had that in my notes and I also have

that it looked like a dagger and that's what I gave to

the jury--so, it's my recollection alone confirmed

by notes that I took and I don't think I would like to
recall them on that around. I think they apnear to

be twelve sensible people and [ don't think they are

going to take that out of content. If there recollection
is like yours, they don't remember it all, I'm sure that's

what they'll remember.

Mr, CEdwards: The Crown is content My Lord.

By the Court: Thank you. I guess it's aporopriate to

adjourn. I assume that the jury will be going for lunch,
maybe give us an opportunity to go for lunch and we'li just

wait for them to return.

Court Adjourns for Lunch.
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Jury Called. A1l present.

3v the Court: Madame foreman, [ have a couple of guestions

here from you and I just thought I better check then
with you. How, the last one was, should the fact tnat
tbsary assaulted Marsnall after Seale play a role in
our decision? All I can say is that is why we

have jurys for, I'm afraid you can't (i~audible) that
burden to either counsel or to me, it's not a matter

of law, it's a matter of fact and you are the sole judges

-h

of the facts so you must assess that kind of evidence
an place whatever weight you want upon it and make
hopefully a decision from it, if that's crucial to your
decision.

Another of your questions was, is it yocur duty
to determine whether there was more force than was
necaessary used? Again, that is really central to
your reaching a decision. The defense is self defanse.
It is not self defense if more forcs is used than is
justified and it is for you to detarmine whether thers
has been more force used as justifiad in the circumstances
after heard the evidence and argument of counsel.and myself
on the law and I don't think I can say very mucn more
than that on that issue, but it is self defense, the
defense of the accused, but that self defense will help
him not if you determine that he used more force than
necessary, but you have to determine that, it's a matter
of what weight you wish to attach to the particular

witnesses.
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Tne other matter that you wantad to near a tade
of my closing remarks., It would procbably to read from
my own notes that I have and I gather that those are
the ramarks that I made following the summary of
evidance and just your final duty, was that what you
wanted. Alright, now, what I did say to you in essence
is that it is your duty to consult with one another,
as I know you've been doing, to deliberate with a
view to reaching a just verdict in the law and each
of you must make your own decision whether the accused
is gquilty or not guilty. You should do so only after
consultaticon, after consideration, of the evidence with
vour fellow jurors and you should not hesitate to change
your mind when convinced that your wrong. [ said
that since tnis is a criminal trial it is necessary that
any verdict that you return should be unanimous. It's
necessary that eacnh of you should agree in whatesver
verdict you see fit to return. Unless you are unanimous
you cannot find the accused guilty of the offense of
which he is charged and equally you can't find him not
guilty. But then I pointed out that while it is very
desirable that you should reach an unanimous verdict,
nevertheless you have a right to disagree, and if anyone of
you has any reasonable doubt as to the innocence or
quilt of the accused it is your duty to obey your consciencs
and to refuse to be persuade against your conscience by your
fellow jurors. Then I added, I urged you, to consider

the nature of this case, to make every effort--all of you--
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to reach a conclusion one way or another and then I

merelvy went on to say that you were to go to the jury room

with the exhibits, and so on and if after considering

all the evidence, the arguments of counsel and my charge,

you come to the conclusion that the prosecution has

failed to prove beyond a reasonable doubt that the

accused committed the offense such as charged -on: the

indictment then it is your duty to give the accused

the benefit of the doubt and to find him not guilty.
Alternatively, if after considering all of the

evidence and the arguments of both counsel and my

charge, you've come to the conclusion that the

prosecution nas proved to your satisfaction, beyond

a reascnable doubt, that the accused commitied the

offense for which he is charged, then in such case,

it is your duty to find him guilty. I've just

raminded vou of the oath which I'm sure you know

anyway. That generally was it. I would say this

to counsel, I went over my notes and I missed

a very crucial word, there was some evidence in

cross examination of MacHeil, in which his evidence

now was retated to evidence that he gave at, for the

Appeal Court, and before the Appeal Court he said that

he saw a glimpse of a knife, a pocket knife, and I

said--my notes said something 1ike a dagger, what it was

was not something like a dagger, that was Macleil's evidence

before the Appeal Court. As I noted it in my notes

and when I summarizing my notes I missed that crucial word.
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there are twelve of you listening to that avi
and only one of me, so that you will have probably
noticed that in any event. The matter was raised
with me by counsel and I thought I better straighten
that out while I have the opportunity.

So, now, Madame Foreman is thers anytning else
that you wish to ask me at this stage.

That really shifts the burden back to you again.

Madame Foreman: I think our questions have been answered.

By the Court: Then I'11 allow you to retire again.

(Voir Dire)

Mr..Wintermans: I think what the jury was asking wzs

something to the affect that if Ebsary used more

force than was necessary, does that mean it was

T = S
L3 it

not self defense or something to that affect.

there duty, they wanted to know what there duty was,

was 1t to whether there was more force than was necassarv.

By the Court: Well, that jis there duty, is it not?

Mr. Wintermans: Yes, but the only danger in that is that

doctrine of disproportionate force in self defense and
there is case—taw, there is something in Martin's

on page forty-six, that the issue as to whether or not
the force by the accused was disproportionats to the
original force used by the deceased, is only a matter
of evidence for the jury to consider in determinina

whether one, the accused had a reasonable apprehension

is
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of death and it should say or greivous bodily harm and
whether the accused had reasonabdle and probable grounds

to belive that he could not otherwise presarve himself

from death or grievous bodily harm and the thing that
worries me about the way you answeread the question was

that it's the fact the jury may feel that the only question
is did he use more force than was necessary.

By the Court: That's not what they asked me. What they

asked me is there a duty--is it there duty to determine
whether there was more force than was necessary. How ,
there may be all sorts of other duties that rest

upon (inaudible) and I've alreacy crnarged them with
respect to, but I don't know whe her they thought it
was a matter of law or not.

My. Wintermans: My only concern was that perhaps they -

should have -- perpnas you should nave read sectiaon
thirty-four two to them.again, and that's wnat the law
is and of the *wo gquestions that I posted to the jury
in my summation was the "a" and "H" parts that if

he causes it under a reasonable apprehension of at
least grievous bodily harm, did he have a reasonable
apprehension of at least grievous bodily harm and did
he have reasonable graunds to believe there was no
other method of preserving himself from at least
grievous bodily harm.

By the Court: Well, I'd 1ike to hear......
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Mp_ Yintermans: There is other case law that says in

assessing whether or not reasonable force was used,

the trial judge should not commence with the result

in injuries, but should consider the nature of the force
and the circumstances of its administration.

By the Court: Alright, but you've already to my

instructions of respect to the taw and now are you telling
me that I'm wrong.

Mr. Wintermans: I'm Jjust....

By *he Court: Or are you considering what was just

recently stated?

My, YWitnermans: Yes, 3

By the Court: Well...

My, Wintermans: ['m concerned that the Jury doesn't

understand the defense of self defense and perhaps should

Be re-instructed in more detail than you Jjust did and

it may be misleading for them to consider that just

because Seale was killed that that result would be

the important thing and it's not. [It's the one stab that'
the important thing. MNot the fact that Seale ended up dyinc

By the Court: Maybe they are considering that, all they

asked was, was it their duty to determine whether there
wos more force than necessary used. Now, what do you
say to that Mr. Edwards?

My . Edwards: As far as the Crown is concernad, My Lcrd,

the position I take is that you have answered the question

asked and I really don't think that it would be appropriate
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for us to get into speculating what the extent of their
problem 1is.

By the Court: That's my view. It may very well confuse

tnem further and they asked a specific question. I asked
them whether they had any further questions, wnether I
nad answered the questions to their satisfaction, not
only did the foreman, forelady, nod yes, but [ took

it that they all did; Mow, [ hesitate to call them
back and re-instructthem on the whole matter of

salf defense. It's a long charge ;nd I think it could

only serve to confuse them.

Mr. Wintermans: The thing that worrjes me is the same

reason why when they have question as to what & particular
witness may have said about something that you can't
just play what the witness said, you have 10 nlay the

whole testimony and similarly they asked a quastion
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about self defense, it would seem to in
+hat they don't understand the defense of self defense
and you answered one isolated gquestion. Perhaps out
of context in their minds and that's what worries me,
that if they have a question about se]f defense, then
perhaps the proper way to deal with it would be to
re-instruct them completely on self defense, but to
just answer ane guestion perhaps out of context may be

very dangerous, that's all.

By the Court: In looking at the question, I can'"t see

that they had a concern about the understanding as self
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defense. Self defense has a common, ordinzry m2aning
in any event and what they were asking was was it --
whether it was their duty to determine whether there
was any or not and it's part of thzir duty because
they have to assess the facts and I really, I could
call them back in and read them seczion thirty-four
two again and read your summary of it, which is really
your theory of the defense that you gave me and I read

out to them.

Mr. Wintermans: That would 5e satisfactory.

By the Court: What do you tnink Mr. ESdwards?

Mr. Edwards: I would be opposad to that My Lord. As I

stated, they may be having troubla with th2 who
of self defense, but all we can do is speculate that may
be they are. My understanding, the usual procedure, they
ask a question and the question i5 answerad, wnich you've
done.

Mr. Edwards: I would submit that =zt this point we

should leave it with them for awnile and if they are
having further difficulty, they seem to be not a passive
jury, they'11....

By the Court: No, they're certainly not.

Mr. Edwards: They'l1l let us know and they'll ask another

question.

By the Court: I think, perhaps, that that is the approach

that I am going to take Mr. Wintermans. I'm fearful

that if I start intruding at this stage, that we're
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only going to muddy the waters and that I'11 not call
them at this time, but I do take notz of your ramarks,
though. So, we'll adjour further until we n2ar further

from the Jjury.
Court adjourns.
Jury Called. A1l Present.

Madame forman, have you reached a cecision?

Madame Forsman: Yas we have.

e

Do you find the accused Rov Newman ZDSary
guilty or not guilty?

Madame Foreman: Guilty as charged.

(1

My Lord, (inaudible) you say you
find the accused Roy Newman Ebsary guilty as cnarged,

as one says SO say you all.

L

not a pleasant tasx that you had to perfecrm and I want

to thank you for your close attention to the 8 oo - U

the evidence and.to taking part in your deliberations

and finally reaching 2 verdict. You are now discharged,

I wish I couid discharge you forever, but there is a

jury to be picked tcmorrow and you will have %o raturn

at that time. The chances are you won't B2 chosen again.
If you are by any chance, I think I can say You wouldn't

have to go at it a third +ime. 3ut, you may now leave.
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I will have to consider *he matisr o7 sentance and I
will ba considering that with counsal, it will not be
>ie to set a day for
sentencing and you may want to know what that date
is or you may wish to go now, dut it's up to you,

it is five minutes to six and you may wish to go home,

SO YOou are now free,

By the Court: Gentlemen, I just don't know when I am

going to be able to get back here. I don't know yet

I'm == on the first part of December, I'm on weekly Tist
in Halifax and they would be ordirnarily trying civil
trials., I don't know if they bea2n assigned to me yet.
It maybe that i7 they are, something will free up and
I'11 have a settlement or something so I can get here.
Secondly, it's pratty well gone, I have to be in
Yarmcuth and that area.

Mr. Edwards: My Lord perhaps considering the date,

['d be asking Your Lordship to remand the accused

in custody pending sentencing and, of course, now that
there is a verdict of guilty, that is entirely within
your discretion, but the Crown's submission is that
he should be remanded in custody in view of the
seriousness of the offense, indeed, the unpredictable
behaviour of the accused. He is a heavy drinker and
his behaviour is unpredictable and [ submit that

both in the interest of the protection of the public

and in the accused's own best interest interest that
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he Se kept in custody because now thzt a decision has
been made at this (inaudible) I submit it is unpredictable
wnhat affect that will have on his behaviour from this
point on.

My, Yintermans: My Lord, if I could respond to that

I'd point out that Mr. Ebsary has been at large ever
since his preliminmary hearing and he has appeared

in court everytime as required, there haven't been

any problems in that regard, as far as his drinking
qoes, I think it's fair to say that he use to drink
quite a bit but that ever since he had his accident
where he broke his neck, he has been not drinking.

as I understand. Certainly he would.be willing to
gander a condition that he obstain ffom the consumption
of alcohol pending sentence. But, certainly given that
+he unusual circumstances, the age, and the incredibly
long delay, I would submit that there is a possibility
that the sentence may be a non-custodial type, there is
no minimum penalty, of course, for this offense and I
would submit that Mr. Ebsary has remained in.this areaz,

as far as I am aware, ever since this incident occurred

in nineteen seventy-one and there is no reason to think
that he wouldn't appear on the -- on secondary ground that
he's l1ikely to commit further criminal offenses. I don't
think there is any evidence to support that suggestion.

He certainly hasn't committed criminal offenses 2nd hasn't
been charged with any criminal offenses ever since this

charge was laid against him.-- that's quite a few menths now.
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I would ask that Your Honour considering rei2asing hinm
on strict conditions. Perhaps, one pronlem, of course

is his medical problem, his doctor practically comes

to see him everyday at his residence here in Sydney and

he can't dress himself, he needs helo dressing himself,

he can't look after himself really and he would require

practically twenty-four a day care if he were in custody
and I would submit that he's not a dangerous person,

not anymore, if he ever was.

By the Court: Well, of course, he's has been convicted

[{"

by a jury of committing a very serious oivans

Mr. Wintermans: That was twelve years ago.

By the Court: True.

Mr, Wintermans: He is seventy-one years old now and

he is practically disabled. To a great extent he
is disabled. He is harmless, I would submit now. He
nas always appeared in court.

By the Court: Well, Mr. Edwards if I were not to remand

him in custody what sort of conditions would the Crown
wish me to impose to insure fiest of all, that ne return
e 1

for sentencing and I think it will have to Bz later

this month and secondly, that he would not get into trouble

again. I forgot that you would talking about a crime that
was committed thirteen years ago and I think I'm taking
that into account. I really don't think I am prepared

in the circumstances to remand him in custody. I think

there ought to be some pretty stringent conditions attached
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to his release. -
Mr. Edwards: In that regard My Lord [ would concur

with my learned friend that number one there would

an abstinence from the use of alconholic beverages

and non-prescription drugs. Two, that he be placed

under a curfew to return to his residence at six

p.m. in the evening and remain there until eight

a.m. the next morning. Three, that he not communicate
with or go near or molest or annoy in anyway members

of his families, there have been problems in that regard,

that would include his son, Gregory Ebsary and. his wifs
3 =

-

and family; his wife, Mary Ebsary; w211 Donna has

fu

been a resident.cf the United States, so that's not

a problem. Total non-communication or interference

with those, I submit that would give us the best
assurance outside the custodial s2tting that there won't
be an interference with the acdministration of justice.

By the Ccurt: Do you require any sort of reporting

to any police?

Mr. Edwards: No, his non-appe2arance is not a concern of

the Crown. It's a public interest and the safety and

protection of the public which the Crown is concerned about.

I mean my learned friend says that he is a harmless man now,
but how much strength does it take to use a knife.and there
have been problems in that regard since nineteen seventy-one
and the reason I made the recommendation -- those conditions
would at Teast give the authorities, the power to intervene

on the spur of the moment if there is a slightest inmdication



119

[#%]
(9%
wh

o
£
ot
-3
o
=
o
4]

Bv the Court: I'm going to set a date for later in

Hovember, let's say nine o'clock some morning. We may
nave another trial going on, but surely we can work that
in and I was thinking in terms of.

Mr. WNntermans: What day was that?

By the Court: Well, I haven't fixed upon one. Thursday

the twenty-fourth. The twenty-fourth, what case?

Mr. Edwards: That would be the Campbell case.

8v the Court: Right in the middle, would it?

Mr. Edwards: It would be well under way by that time.

Bv the Court: UYould that be a reascnable day and time.

Mr, Wintermans: What time?

By the Court: About say, nine o'clock in the morning.

Mr. Wintermans: That would be excellent.

My, Edwards: [ assume that a pre-sentence report will

be ordered.

By the Court: VYes, now who looks after that.

Mr., Edwards: I will.

By the Court: Would you, would you order one then. Again,

I will allow Mr. Ebsary to go free, not to remand him on

these conditions, they've already been referred to and
agreed to by counsel.. First, that there be total
abstinence from the consumption of any.alocaholic beverage
by Mr. Ebsary and also any non-prescriptive drugs.

Two, that Mr. Ebsary comply strictly with a curfew which

would acquire him to remain in his nhome from six o'clock
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every evening until eighty o'clock the next marning.

Mr. Edwards: Perhaps My Lord we should put his civic

address so there is no confusion about where his home

-

8 .

By the Court: His home being sixty-eight Falmouth and that's

where he must remain every night from six o'clock in the
night until eight in the morning. Thirdly, the third
condition be that he not under any circumstances communicate
with or approach or go near, molest or annoy any members

of his family, including -- exclusive to them his son
Gregory and his family and his wife, Mary. So, thz

accused will be released on those basis to raturn here

at nine o'clock in the morning on November twenty-Tourth

for sentencing.

Mr. Edwards: My Lord, I wonder if I might as the courts

to get Mr. Ebsary to signify for the record that he

is undertaking to abide by those conditions, nz is
being released on his undertaking to -- so, he shculd
Know that the Crown would not hesitate to have aim
charged under section one thirty-three if there is a
breach of those conditions and I would 1like it on the

record that he is agreeing to abide by them.

By the Court: Mr, Ebsary, do you agree to abide by

those conditions that I have imposed upon you.

Mr. Ebsary: Yes My Lord, I never broke my word to anybody.

By the Court: Alright, because you've just heard what

Mr. Edwards said, and if you don't abide by them you will

be much worse off from my point of view as well.
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Therefore, we will adjourn this cas2 until the

twenty-fourt of fovember.

court Adjourns.
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1.

; Court Opeans 09:00 o

! Yr, Wintermans:

i

i I discussed the matter with my learners- fri=and vestesrday-

1 I propose to call a witness, Dr. Carde». And Dr. Cardsw

i is going to England this morning and, therefore, it's been

! agreed that we call him right away so that he can zive his
evidence and leave if it would be the consent of tae gourt.
Justice Rogers:

| Certainly.

l Dr. Cardew duly sworn. Examined bv !Mr. Wintermans:

@ Could you state your full name and occupation please?

! Peter Haig Cardew, medical practitionsrT.
ind vour cualifications?
Viemper of the Poyal College of Surgeons, and I attended the

= 3 ;
Lilgoanc.

U
0
o
r._l
Q

ollege ¢f Physicians iz

ind are you a qualified medical practitioner 1n
I
| 2 &M
1
: . 5 :
i And carrying on a gsneral practice oI medicine?
I
Tes.
Jow long have you been practicing medicine?
forty years.

Justice Rogers:

So qualified.

@®

I wonder if my learnered friend has any auestions?

| L]

| Mr. Edwards:
The Crown has no objections to the doctor being qualifi
to given oninion evidence in the fiel” of general medic

[RB

lon

3
4]
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Now are you Ifamiliar with R
I am.

You see him in the cour:
Yes.

rocm today?

Have you been his his phvsician for zome

I have, yes.
dow long approximately?
I would think
Eight or nine vears.
condition?

I am yes.

And are

familiar

Have vou seen aim recently on a r
Yes.

Where have you been seeing him re
In his home.

Approximately how oftsn?
Somstimes tTwo, scmatimes thres

I see. JNow ars vou familiar with
nad in the spring oi this year?

eight or nine years.

40}

L8]

(s

{i |

por

ol

jeH

1vw?

o

5]

with

]

Could you Jjust roughly describe that to the

of that?

The historyv was that he had fallen d

v

the

=9

his D
n= =ma-
court,

(P
(%)
LW

cellar steps.

had injured his neck and x-rays showed that he had,

a fractured neck.

traction and even at that point,

He was admitzted to

nosnit

a small

de
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s nacx protucea complats paralysis of all four 1imbs. After
tais e had surzery by the neuro surzegn, LCoctor Malik. Ard
trom there he went to Halifax to the rehabilitation centre.

And what is his oresent condition as a result of that injury?

What is his present condition as a result of that injury?

His present conditicn due to the injury are purely neurological

of course. He has weakness of all four limbs. Much weaker
in the arms. The left arm is much weaker than the right.
S got almost a0 mecvement of his 127+ shoulder joint at all.

Tae weakness is such he couldzn't 1lift a cup. His right arm

saoulder. Both legs are weaker than thevy should be. ¥hen
he walkxs, his balancs is such that he has to walk on what

we call a wide gats. Something like s5ix inches.

2e Duts them side by side and walks tecause the balance is

Coes he need assistance?
What's that?
Does he need assistance in his day to day activities?

He needs assistance to get out of bed. He needs assistance

course, can't get into a bath.

0]
H

to be dressed. He,
Now what about nis ability to walk up and dow: stairs?

I don't think that's possible. He lives in an apartment, but
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347,
I don't think it's possible for him to get up and <down
stalrs without help.
what kiad of help?
Somescdy under each armpit to steady and give him a lift o
Zive nim strength to get him up the height of the stepd.

So what can you say about his ability to walk distances now?
Any distance?

Yes. Assuming that he were to get heln and get down the
stairs and get out of his apartment, how far, roughly, would
you say that he would be able to ah...

=

T wouldn't give him fifty vards.
5 7

Tou wouldn't give him fifty yards?

NO.
And ares you sure about the right and left arms?
Yes.

No, all four limbs are weak.

Now what's the prognosis for recovery from this condition?
Nil.

Pardon?

il.

*-

Are you saying he is going to remain in this oresent condicion.

I think so. I have, in fact, referred him back t: che ne.zs
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surgecn asking whether he could b2 s
tion center in the hcopes that 2e ccu
But after this length cf time, I don
to get any appreciable improvement.

What can you tell the court about hi

He is on medication

is secondary.

atus and

heavy smoking.

is a cronic bronchetic but this is dus

Hdis

lungs,

for his heart.

other

I think

i
ot

i
0o
i

1
v
4
&

which he's obvicusly

And is he on any other kinds

Yes.

He's on an awviul

Can you give the court a

Indicating also what

For

his nerves

IS
pe

cousin to wvalium.

his pain he's o©n

What kind

From

gets an antibiotic,

on ventilin.

supply to his

X ZEE 6

=

Thev're

iz on tric

Tor

henafin nun

is he expe

e the2 oper

confristeciklian,

- "&p&,

fas]
L

ek
1 la

ga,

ZQr

A
——

his balance he's on

5y

he's on degoxin.

& improvement.

T one's going

2dical problems

s heart conditio

very emphysem-—
to the

ing

Tor his

brain he's on a drug called pusantin.

There are eight of them on this list.

Is there a problem with the blocd supply to his brain?

I

that

4
get

was another doctor who put him on that <

==

think once

ves.

you g

Id

et

idntE,

in faect,

w

€

put him on t

-

a proolem with your neck you may

e -

8T 0ON2.
S IO ar
2 AZE 8

But his breathing is poor to say the least.

blood

well
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I see. Anything else?
There's eigzht on this list.
What can you say as to his abilitfy to get alsaz on 53
at the present time?
Te couldn't cook for himself becazuse he isn't gocd ensug
with his hands. And he can't manage himself because he
get out of bed alone. He can't use the toilec one. 1
imagine he can't use the toilet alone.
wa you say that you've been treating him for some eight
nine years?
Yes.
Kow do you compare his present condition thi 123 Yo

Ee was a perfect fit man when I

Ul wow G313

ke

5

p

&

the
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course,for his lungs which wers...he was already sino
signs o empnysema then.

When vou say pertfectly fit, what....

He could walk any reasonable distance and coped as w2 2
coped in life.

Do feel doctor, or do ycu have any opinion as to whethe
not his present medical problems put him in a position

vou may be able to project how long or short he has 1o

Well I don't think...his outlook is gcod. I would

put a time on it, but where you've got a chest concdition.

of all...the result of his accident is not

1

alter the length of his lifetime. The length of nil
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biotics for his lungs, dbuz I den't Think that has anything

But can vou...do you fe<l that he's going to be...Il'm not

sure exactly how to phrase this, but can you give an7y ozinion

as to his life exrectancy at this point?
I wouldn't sav his chance of longevity, are we allowed to

can't give you a time in years.
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That's all the guestions I hava.

Dr. Cardew examined bv Mr. Edwards:
Just dealing with the last pars first doctor. Despliie

nis medical condition, 7you're saving that Mr.
live to eightv-five or ninty?

No I won't think it was...it wculdn't enter mv head that he
would live to that age.

Ch I see. Would it enter your head that he couid make it
to eighty?

say.

You have no way of kXnowing how long?

I think you're pressing me on a thing that I honestly couldn't
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: Q.| Now you say he has been a patient of yours for eight or nine
years?
A Tes.
3% Q.1 And would you say you've seen him frecuently over that eight

Or nine year neriod?

A.] No, I have since he came out of the rehabilitation of course

g Q.| Which was just recently, within the last year?
d.] Yes.
T s Q.i Prior tc that you haven't visited his home have you?
A.| Ch ves
;'
% .l Yzu had visited his home?
A.] Ch ves.
ey Q.| How many times would you have visited his home prior to this
: | recsnt experience?
:
3 A.! I suppose I saw him in his home something like once every
tarse months, and I suppose he came to the office about oncs
E ; a month.
; 5. Q.E So you did see him on a fairly frequent basis then over that
é eight or nine vear veriod?
f A.| 7Yes for his chest condition.
g 2. .| Now on those occasions have you ever observed him under the
: é influence of alcohol?
| .
A.l I could say to that no, but I'm not dead sure. I don'z
| remember having seen him under the influence.
—_ i
i
.
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Yousav vou're not

benhaviour may have been

alcohol.

Would it surprise you to

It would?
Tes.

What about displays of te

Of wayv.

staff at the office. He

Doctor Cardew,
of reading the presentenc
relation to Mr.

No I haven't.

dead sure.

on some of those occasions?

3

]
i

I've never seen him being angryv with any O
has

me, and I've never seen him angry at

know that I

=er A%

b - - - - - - e
Do vcu say that t=caus
consistant with the uss 2I a

No. I say that because on tae odd cccasion when the
been company there, they have been uncter the inIZluen

bt
=
[R
ek
et

described him as a heavy drinker?

Yes it would surprise me very much.

]
]
3

3

exhihited any outbursts of te

He's been an exhibitionist, dut I've never seen aim
temper more than the normal person wiose exhibitioni
been marked.

What do you mean by exhibitionist?

Flamboyancy iz the way he dresses and the way ke
not, perhaps, in a demanding and a loud voice aad Th

I assume that you didn't have the oDpD

report that was prepared

Ebsary did ‘you?

O
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Yes.

Again does that surpnriss you?

Well I have never seen him %eirg aggressive. AT no tinme
when I've seen him have I seen nis behavicur being that of
somebody who's out of control. DPut it that way.

Now Mr. Ebsary is wearing a neckbrace this moraiang. Did

you prescribe that?

NO.

fe's not wearing it this morning, but in other court appear-
ances he was wearing it.

I asked him to tzke it oif because he couldn't breath with 1it.

L

O

You had prescribed that neckbrace?

No.

You hadn't?

¥o.

That was something on his own was it? Or do you know if

But his condition as far as his neck is concerned is not
sufficiently serious to warrant the continued use of that?
EZe doesn't wear it at home.

As a matter of fact, as I understood your evidence, it is

not his neck condition which is life threatening, if I can
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349,
cuz it that way, it's his lungs?
Yes that 1is right.
7ou noted the restriction in mobility he has in his left
arm?
Yes.
But you say his right arm is considerably stronger. Is that

correct?

Tas.

And in fact, as I understood you, he has
that right arm?

The right arm yes. Have I got it wrong,
nut it the wrong way around?

Well he has full use of one arm?

reaX, but full use, ves.

you doczor.

up, vou're saying that

it's his right that's weak.
the right shoulder that doesn't
shoulder that does.

But nevertheless you
weaKer than...

the left hand is

No, the stronger hand.

Right, but compared

Oh weak ves.

full movement of

I'm serry, did I
it's the other wav
move. It's the

indicated that his left hand is still

to the average verson?
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o
All his limbs are?

Yes.

And about the neck brace, to clear thaz up. You indicate
that another did prescribe him to wear Zhat?

As far as I'm aware that was prescribed when ne first 2ad
his fall. I don't know whether it's besn prescribed sinc
I see, okay thank you.

Mrs. Strowbridge dulv sworn. Examined by Mr. Wintermans:
Could vou state vour full name and addrsss plszsze?

Rowena Strowbridge. Seventy-Four Talmouth Streecz.

And that's in Sydney?

Yes.

Now you're the person that's rsierred TO in the pressatan

recort as living next door to Mr.

And you've been looking after him?

<
M
147
wn
}—’
a1

You and vour husband?

ht.

Ri

J9q

How long have you known Mr. Ebsary?

Four months.

And how long have vou been locking aftsr him

Four months.
And what exacctly

Everything.

have you been doing for him?
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I =zoc to wxsh &im, bhis faee and handa. Comb his
G2t his meals for hnim, cut it up same as I would
Dress him, bath him, pvut him to bed. If h2 goes
room, I got to walk with him.

Are you living under the same roof as him?

At the mocment, yes.
At the moment?
Yes.

were living next door to each other?

Af

ha w

Ebsary's dpartrent first wken

| B
=
®
7]
[
fote
<3
r—l
=]
q
l-d
o |

him.

Tes, and...

And

He's

3
(
v
ct
{1
(@]
(]
e
(5
O
L1
ct
o

we've been living
now?

now at se%enty—four Falmouth Street.
where's Mr. LEbsary?

at seventv-four Falmouth Streset.

Same driveway and everything as sixty-eight Falmo

Yes.

Now

what are your plans for the immediate future?

Yell where I'm to is where I'm going to stay. I

staying there.

[S%]
n
L]
.

we went

uth Street?

nlan @n
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| 357.
2+ 9.1 Well let's assume for the mement that Mr. Edsary is not puL
in jail today and is returned to home. What would be vour

A.é I would still loox out to him.
2l .| Pardon me?

4. I would still take care of hinm.
25, Q.1 You would. For how long?

A.| As long as he lives.

Why are you doing that?

A+ { T 1like Mr. Ebsary.

| . ; g s -
.+ Is there any kind of financial arrangement between you?
|
A i NO.
i Q.| Do you have any income?
A.j Fight now we're receiving City weifare.
22, Q.1 And Mr. Ebsary, does he have an income?
5 _
B A. ] Yes sir.
: 27 . Q.| What kind do vou know?
E )
3 A.] Ze's getting old age pension, Canada vension, and DVA.
2
e
: 28.. . | And does he pay for anything?
3 |
A A. )| He buys his groceries. He pays his own rent.
a .
: 39 Q. | What about yvour rent?
: |
* A. | No.
3 |
3
2 30. Q. | Did he at one noint?
5 |
* A. | Pay my rent?
21. 0. | vean.
|
A. | When T was living at his house.
— |
i
|
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se9
-t
Now there is an indication in the pressantencs report that

: T

vyou have children in Newfoundland?

Yes sir.

And you're checking to get them moved over to Nova Scotia?
Yes sir.

Now what happens if that comes about? If your children move
over, what are your plans in relation to Mr. Ebsary then?
I'm still going to take care of him.

You'd still take care of him?

Yes sir.

your husband?

HES
fan
2

k<
(7

es.
Now what can you saw about Mr. Ebsary's drinking habits since
the four months that you'wve been...

I've never seen him take a drink sir.

Mo? And what can you say about Mr. Ebsary's recent Labit,

at least in the last four months, as far as going ou
apartment?

As far as he goes is my place since we moved next door to
him.

And how does he get there?

I go in and I escort him out.

How do you do that?

I lead him by the arm.

Does he go down town or does he go walking around or aaythingz?

No sir.
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Now if I was to say tha:t Mr. Ebsary w

wnat would be your reply?

1'd have to laugh at that ocne.
Why?

I don't find him dangerous.

Thank you, that's all.

Yes sir.

=

How much does that come to rer month?

e get it everv two weeks, a hundred and thirty scmething a

month, a hundred and thirty-two a month.

sase?

=

Could you speak up just a kit p
A hundred and thirty-two a month for
A hundred and thirty-two a month for

Right.

groceries.

groceries?

(&%)

(&% ]

=% -
T both vrou
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nd wnat about

vour

v

Two eighty.

That's two eighty per month. Does the city pay

o

23 sir.

So you get the two eighty for rent plus a hundred and

two? And that is it is it? There is no other source
income?
No.

that?

(o8]
w

=
.

thirty-

So that's approximately four hundred dollars per month?

And what's the range of their ages?

My family.

Your family.

Yes.

And you‘ﬁe been separated from them for what?
Yes sir.

So I assume you are anxious to have

you are you?

Yes quite.

in the Province of

four months?

them come over and join
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A,

They're not with my parents.

139

So the apartment you presently occudy, now many

in it?

There's one large one and one small one.

I .assume that at the oresent, Mr. Ebsary occu
one. Is that correct?

Right sir.

And vou and your husband have the large one.

to assume then that upon the arrival of your four children

you will need larger accomodation?

Yes sir.

b
=
D
L&

And so your living expenses are going -0
wnen.they arrive.
Yes sir.

rents

Are vou uncder any nressure from your

'S
e

children taken over. It must be a oburien on
the Iour children?
No sir.

No? How old are your parents?

sisters.
With your brothers and sisters?
Right.
Who have families of their own?
Yes sir.
So how are they distributed?

have all four?

88 18 4%

M
o]
U
®

the small

(S]]
(S}

i

in

7: 1o

to have the

them

Does one brother and

to have

=

gter
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The baby is living with my sister,.
with my brother. My seccad oldest is living with my sister
in Grand Falls, and my cldest is in Grand Bank with my

brother.

So surely you can't expect your brothers and sisters to 100

|
]

after your four children indefinately?

No I don't want then to.

k

How do you intend to support those four children and pay the

increased rent thata larger apartment would inevitably bring?

husband
Yell my/was turned down 5v a doctor.

Dardon me?

¥7 husband can't work.

Your husband can't work?

No, he has an applicaticz sent in for disabiliczs censiocn.

You don't know when or if that's going to come throuzh

No I don'zt.

So Mr. Ebsary at the prassnt time, is it fair to assume tha
ne provides a lct of the groceries and a lot of zThe extra

money that you and vour husband have?
I buy the groceries one week, he'd buy the groceries the
next.

And you're aware of the number of pensions he gets?

R

Yes sir.
And do you cash his cheques for him?
I take them to the bank for him.

What's his total monthly income from those pensions?
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I wouldn't e able to tell you right off hand.

You wouldn't be able to tell me off hand. Do you know
roughly what each of them is?

No answer.

The point is, Mrs. Strobridge, if Mr. Ebsary goes to jail,
it's going to be a bit of a financial burden on you and your
husand isn't it?

It's got no bearings on me. I'm not a wasteful person.
Pardon?

I don't waste.

asta?

<

7ou don't v

Fiilo S

But still it must be prettytouch to make it on four hundred

I've made it on less with four children.

Yes s

H
Lz |

Down in Newifoundland?

Yes sir.

Where you have the supvort of family?

My family didn't help.

Over here vou know no one but Mr. Ebsary thoucgh do you?
No, my husband's got family here.

Have they been able to provide any financial assistance?
No more than my own?

Pardon me?
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No more than my own would.

Now you never knew Mr. Lbsary prior to

Ne S,

And when you did arrive here in Sydnev, you

had no place to stay.

We stayed with his aunt for awhile.

With your husband's aunt?
Right.

So then you were taken in by Mr.

Mr. Ebsary wanted someone to look out

Pardon me?

i

And that also provided you with
Right.

You feel indebted to Mr. Ebsary?
I feel grateful to him, yes.

You feel grateful to him.

Yes

- = -

And all you can say is that in the

known him, you haven't seen him drinking or any vio

outbursts?

Yo sir.

I take it that you would be survrised by the assertion of

his wife and police officers that he

Yes sir I would.

You'd find that laughable?

r. Ebsary wanted somecne to look out

a

Ebsary?

Dlace

TO

to him,

sSta

ay

for him.

four months

that

1

Ll
in

(8 5]

%
enxs

is a violent person?

vou've
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four months.
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On the basis of knowing him
Right.
Thank you.

Mr. Wintermans:

Nothing arising out of that.

Justice Rogers:

Are there any more witnesses?
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accused stands before

yvou today having
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convicted by a judge and jury of the offense cf manslaughts
wvhich under the criminal code, of course, carries a maximun
of life imprisonment. 1I'll have some more to say about the
law and the cases surrcunding sentencing, the manslaughter
cases, later in my address. But first I want to deal with

respectively, with the criminal record of the

the presentence report. The accused,

convicted on April eighth,
eighty-three of the criminal code and that is

eighty-five of the criminal code.

accused and

vour donour, was

nineteen seventy under section

now section

pey

The offense being gossass.
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of a weavncn for a purnoss dan;

9

b

7erous to the public peace,

he received a monetary penalty of one hundred

H=
ot
ct
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ct
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3
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(D

dollars or in default, two months in orison. The only other

L )
i &

entry on his criminal record is on November fifth, nineteen
eighty-two, at that time he was convicted of possession of
a concealed weapon and sentenced to the correction centre
for a period of six months. Which in the circumstances,
was the maximum sentence because the crown -had proceeded

some error. Significant...or two things I'd like to high-

light about that criminal record. My learnered friend might

} e

£ the passage of years. But I would note, My Lord, that

it is almost just a little better than exactly one vear

srior to the offense Zor which Mr. Ebsary now stands befors
tae court. So when viewed in that perspective, the coaviction
13 certalniy not irrelevant even at this late date. The

ctoer zoint I would like to make with reference to the record

een seventy, conviction

is tha: both the April eighth, nine

ct

and the November firfth, nineteen eighty-two, conviction
involve knives as did the event for which he stands before
the court. 8o for what it's worth, it does show that

dr. Ebsary has a long-standing habit of using knives, I would

suomit, for illegal purposes. The presentence report, Your
Honour...My Lord, goes into some detail about Mr. ELsary

and what is described as his violent and volatile personality.
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I would note on page two of the pressntencs report tha= lass

'‘a

full paragraph, the second sentence in it where the writer
of the presentence report, Mr. Boutlier, is noting ths
comments of Mr. Ebsary's common law wife freom whom he is
now separated. He states, "Mrs. Ebsary stated that ner
husband drank heavily and that much of his behaviour was
strange." About six lines further Mrs. Ebsary went on to
describe her husband as mean and volatile when under the

influence of alcohol. Now my learnered friend will point

out that since )r. Ebsary's recent injury and as is supporzed

1+

oy Mrs. Stowbridge, the accused has not been drinking. 3uzt

of course there is no guarantee that he won't resume drinkin

[ )

And I submit that it is a fair comment to say that when
Mr. Ebsary does drink, it makes him more likelv to become
violent. And in that regard, if I could just skip ovar to
the community history on page five, because there is a

very 1moortant commsn

t
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are concerned who have had experience with Mr. Ebsary. Note

]

the middle paragraph under community history, the seccnd

paragraph on page five. '"Senior police officers consider

[ 71

Mr. Ebsary violent and dangerous inspite of his age and

small stature and physical condition. Family members as

T

reported previously have described Mr. Ebsary as a Jevykl

5
iy

and Hyde. A person who displays radical shifts in persona

when drinking. They also feel that he is vendictive and

and when he gets clear of his involvement with the courts.
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Mr. Ebsary better than any ©f us here will zver know him.
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Page three, just going back whsra )

"Mr. Gregory Ebsary agrees with his mother's opinions and is

¥

has installed deadbolt locks on the home and for a time would

not sleep until the early morning hours in fear of fire. The

family do not wish to have any further contact with Mr. Ebsar:

in tThe fuzure'. So; ¥y Lord, covicusly those persons are in

or nine years, I suomit zhat iz's fair to assume that when
ne would see him, Mr. Ebsary would b2 cn his best behavicur.
And that is confirmed by the fact that Doctor Cardew statead
that despite that leagth of time, he had not sesn Mr. Ebsary
for sure under the influence of alcohol. He had described
his flamboyance, of course, and that vertained to Mr. Ebsary's
character and not necessarily the drink as far as Doctor
Cardew was concerned. But I submit that it's indisputable
that Mr. Ebsary had drank a lot and has been vérr violent.

¥e have his own family attesting to that. Now the fac:ts of
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t11ls case, of course, have been thorcuzhly canvassed becauses
oI the Ifgc¢t that we've gone through a trial. But I would
just like to highlight them briefly as they may assist us

in arriving at the acpropriate cuantum of sentence in this
morning's proceedings. It would apnpear that on the evening
May twenty-eighth, nineteen seventy-one, the accussed

and his friend, James MacNeil, were at the State Tavern in
Sydney. Mr. Ebsary did have somethins to drink that night.
We're net sure exactly how much., I believe Mr. MacNeil's

1

:vidence was that he, MacNeill, had zac six or seven bsers so

W

V& can probably assume that Mr. Ebsary had a similar amount.

T a hscdy a - 3 -~ - A -t - = - L re J o= T4

‘r. Ebsary in a tape reccrded statzmern:t which was introducsad
- - 1 1 T 3 -1 To = . i - - 3 - 1= = - g - =
o trial indicated that he had been drinking cuite a bit of
ye s - - - 3 - - sy - - % = -1 -~

vine that anight. Buz, in any event, they left the tavern

somewhere around eleven p.m. and made their wav to Wentworth

Park and thern througn Wentworth Park <o Crescent Street.

rior to that night that he would readily use that

=

3

L
jo]

knife; and I would submit, at the slightest provocation.
And I refer in particular to the vart of his tape recorded

statement where he noted that, and I vcaraphrase, but it went

wn

o

1]

thing like "And I swore bv my Christ that tke next fella
that tried it would die in his tracks'". And there, o course,

ne was referring to the fact that as he alleges, he had been
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364,
mugged in the Park before. In any event, Mr. Marshall ard
Mr. Seal, the victim, came upon the accuszss and \r. Mac¥Nsil

and there is no auestion their intencions a:t the time were
to role those two gentlemen. Mr. Marshall grabbed hold of
Mr. MacNeil apparantly to sutdue him and to prevent any
interference between..by MacNeil between Ebsary and Seal.
Mr. Seal who still had his hands by his side said something
like "Dig man dig'" and the accused reolied aad said I've gotT
something for you and then inflicted the fatzl wound. After

that, of course, the facts are clear that ¥r. S22l died

(D

tr)
i,

aours later, the next day. And Mr. Zbsary and ¥r. MacNeil

nty—-sixz Argle

LY

T

4}

went to Mr., Ebsary’'s residencs at on
Street where Mr. Ebsary washed off the knife and told
MacNeil to be quiet. Even when told by MacNeil the day after

Seal died about this Mr. Ebsarv claimed it was self-defense
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and accepte
¥r. Donald iarshall, of ccurse, was chargsd in November of
ninsteen seventv-one. Was convicted of the murder and spent
eleven years in jail for this varticular crime. But a few

days after his conviction, specifically on November fifteenth,

nineteen seventy-one, Mr. Ebsary had the onportunity at that

T time to come forward and admit his part in the crime, but

of course the statement which is admitted into evidence shows

that he was not prepared at that time to admit the stabbing

and it was not until the recent R.C.M.P., the nineteza eizh%iy-

two R.C.M.P. investigation proven, I submit, beyvond a shaacw
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of a dcocubt, what Mr. ILbhsarvy's i TANETEnNT WAS S ey
Mr. Ebsary did finally come Iorwarg a2l give ths tate recoroza

fact of the guilty verdict by the iury shows that Mr. Ebsary
definately was not acting in ssli-deZznse and has besen so

found and that what we have here is manslaughter and as such
culpable homicide. And the law, I subtmit, has demonstrated
through the cases that have gone tefore the court that culpatl=e

tically deterrsd
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I just want to refer to cne o tThos2 cases winich rperhaps
outlines as well as arny the dilemm~a...or I shouldn'f s3ap
dilemma, but the difficult situatizsn waich ths court ncw
finds itself as far as detarmining an agpropriate sentence
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for this particular crime. I'm r

R. versus MacPhee and that's r=sc¢eordzad ia twenty NSEH two 2t
five twenty...at five twenty-six and five tweaty-seven Yher=
the court in YacPhee quoted the sams court in the Queen versus
Gregery and the citation is there. But I submit it's worth-

"It may be said of manslaughter differing in that respect

2]
Fh

from other crimes, that the legzl limitsoi possible sentences

3 ery great. There are cases oi manslaughter where the

0
<3

n crime and accident is narrow and where a

-

i

1]

ne betwe

-

sentence of a few month imprisonment is apcropriate. Ona tle

other hand, there are cases where the proper sentence apprcac’: -



Ly Biu wald

MLPdiielys FAFEN & Mru wu

FOHM W 1u0

case can be an exact guide I

¢
}J
o]
(o]
=
=3
wn
ct
©
o |
(@]
o
Ui
e
@]
O
=
41}

And, of course, in this particular case where we ha
irtervening years as well as the physical condition
of the accussed, I submit, that it would be almost

to find a case which would zive us a good yardstick

left with a very great range of rossible sentences
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a twenty-eizht year old male was sentenced to twent:

=2

whereas on the other hand, a local case, a Glace Ba

2. wersus Cormier, nine NS, two six eighty-seven,
thirty vear old housewife wno evidence disclosed ha
aousel pv her nhushand and botn were intoxicated on
ing in guestion, was given a suspended sentence for

oI two years. 30 theres is precedent for one extrem
other in the case law. But referrineg to the guote

ular part

(9]

sited from the MacPhee case in the parti
savs, '""There are cases of manslaughter where the 11
crime and accident is narrow and where sentence of

months imprisonment is appropriate'”. I would submit

this is definately not one of those cases because,

or another.’

ve the
and age

impossible

. So we're

v case,
where the
d been
the even-
a period
e to the
that I
where it

ne between

a few
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I submi®
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killing in this particular case. Mainlv because of the

fact that when the accused went intec the park that night,

ne had already made up his mind. ¥z wasz prepared, and I'11
use the word, to execute any person who interfarred with nim
at that point. And that is not the tvne of society that we
live in. We haven't got to that stage and that that type of

conduct must be emphatically discouraged. Notwithstanding

the passage of years and the age and physical condition of

the accused. So the first point the Crown would maks as
far as aquantum is concerned, is that th= Cormier case whers

suspended sentence was meeded cut fo
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not the tyrce of sentence that we're locking for herse. On the
other hand, the court cannot totally ignecre ths phvsical

condition and age of the accused nor can the court ccmpletelt

ignore the fact that Seal and Marshall had uplawliul intenctions
on the night in question and, thereiore, those Ifactors have

To be taken into consideration, and would mitizate against
the imposition of the maximum or some oI the very sever
sentences which have meeded out for manslaughter cases. And

there I'm talking about cases where in excess of ten yvears

| have been meeded out by the court. So taking all the factors

into consideration one gets back to the basic principles of

[

sentencing as cutlines in the Oueen wversus Grady, and the

| court must decide in all the circumstances how the public may

best be protected. Now obviously my learnered friend will
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has had a long pericd of viclent conduct. So tae Crown's
submission, My Lord, is that taking all factors ianto consid-
eration, an ap
to five years in a federal instituticn. I submit that

Mr. Ebsary's medicdl conditicn would then beccme the problem

of the federal authorities aand it would be up to them to see

that, if necessary, and no doubt at this point it is necessar;
’ x o

that the proper facili:ty be made awvzilable to him wheraby he

£
record of

[

My learrnered friend has indicated the crimina
Mr. Ebsary. Two offenses involving possession of kxnives.

I would submit that to, in the case of a seventy-one year
old man, to argue from that that he's an extremely violent
dangerous perscn is not borne cut by history. The fact is
that this is the only crime of vioclence for which Mr. Ebsary
in his long life has ever been before the court. YNow carrv-
ing a knife is one thing but tTo say that he's a violent,

dangerous person just because of that, as I sav, is not

-
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out by history. My learnered friend has

record indicates, I think he said, a long standing

using Xnives for illegal purposes.

somewhat of an exaggeration. 3As I say,

indicated

Well I think
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it's one thing
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that's

g

carry a knife but it is something else to have a long stand-

ing habit of using one for illegal purgoses.

The police,

the presentence report indicates senior police officers den't

have a good opinion of Mr. Ebsary.

That they think he's

dangerous and my learnered friend indicates that ahh...makes

ne statement

-

cre and tassd cn his previous criminal record I

think that the
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ractors are perhaps that at one time Mr. Ebsary

that these police officers know I

first oi a2ll I wonder w

r. Ebsary

ho tnes

=

F

offic

don't see

Lordship ought to be concerned about is the present and the
future. I think that the law as stated in the now very
famous Grady case has made it quite clear that there is no
point in the principles of sentencing in Nova Scotia, at
least, for the concept of retrubition. That...I thing, there

is a danger in this case to want to punish Mr. Ebsary for

what happened to Donald Marshall Junior, which

I would subnmit

is not a consideration that your Lordship ought to consider.

There is also perhaps a feeling that Mr. Ebsary ought

to be

punished for having been a violent person when drinking in

o
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Eal,
the past. I think that the Grady case has siatsd 1z varrs
clearly. That's R versus Grady, just for ths rzzord,
nineteen seventy-one five MNSR second at two six-v-ZIour,

where Chief Justice Macilinnon stated at page two sixTy-six,
"In his factum the Apvealant has cited the case oI R2Zinza
versus Morisat, nineteen seventy-one, CCC second, tarse oh
seven, where Coigen C.J.S. sets forth the factocrs which

should be considered in imposings sentence.'" That

Ontario. '"These are one, punishment, two, deterrence, thre
protection of the public, and four, renrimation and rehabil
ation of the offender.'" And then the Chisf Justics oI

Nova Scotia at that time goes on and savs, "IZI Chief Jjustic
Coigen listed these factors in order of pricrityv, whicn I

seriously doubt, then this court has for some vears approac!
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the matter of sentencing with somewha

It has been the vractice of the court to give primary consi:

eration to protection of the public and then to consider
whether this primary objective could best be cobtained dy
A. deterrence or B. reprimation and rehabilitation of the
offénder or C. both deterrence and rehabilitation.'" And I
think that's been...well it's been probably the most often
cited case in recent vears ever since it was decided in

nineteen seventy-one. t's an interesting coincidence that

that was decided in nineteen seventy-one, the same yesar that

42 )

this incident occurred. But just to emphasize the mair

consideration, "It has been a practice of this court to giv
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that was the key to
aiter Your lLordship
that question. And
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ssue with some o nis statements. He
ury found that he would readily use a
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T the jury founZ that he was not acting

learnered friend indicated tharc ths
made up his minZ zo execut= anyone who

hefore he - = e +hae maric T = 14
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One LosSsidle wavr 2I 1lnterpretling tae

v asked after theyv had besn out Ior a

to be redirected when they asked the

o the effect, ars we supvosed to determine
ed excessive force? And I think that

the verdict came back shortly thereafrter..

indicated that they were to determine

cl

so I would sutmit that what the jury

that Mr. Ebsary was provoked and he used




ewtlal 3

Ry}

HLruihehs ¢ACER B Bir o

FOM W 100

ne made have been justified ia using some force in sel
defence but that he wasn't justified in going as far as he

did. But certainly there is no question of the facts taat

the accused was provoked and was under the influence of
alcohol and that there was a robbery attempt that took placs

and initially he was a victim. The »roblem is...or the

offense comes from his over reaction to a situation initiated

by other parties, the victim and another party. I think that
“hat is the critical element in this case. My learnered
friend mentionad the case of R verses Cormier which 1s 2
Nova Scotia Supreme Co Appeal Division case from aizneteen
seventy-four, nine NSR second at pags SiXx eighty-six. Thaz,
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as my learnere riend indicated, was a case where Mr. Ju
MacDonald gave the decision of the court...a woman who
committed manslaughter on her husband who stabbed him and

illed him. And that case quotes the other case thal mj

lsarnered friend referred to, The Nueen versus Gregor whers

"

it indicates the different....that manslaughter is differenc..

av be said of manslaughter differing in that respect from

l.d
ct
&

other crimes that the legal limits of nossible sentences 1is
very great etc. He goes on to indicate on page six ninty-two
....Mr. Justice MacDonald, '""That parliment has recognized
this principle as shown by the Zact that although the

maximum punishment for manslaughter providéd by the code is

imprisonment for life, no minimum is perscribed. And
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in consequence the suspension of vassinz of ssnisnz2 in
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manslaughter cases 1is a legal senten

by parliment. In my opinion, however, the suspendins of
sentence on a conviction for manslaughter can only z=2 justi
1f there are exceptional circumstances." I would suzgest

|

I

- . i

that certainly this case has more than its share of exceptional

{

circumstances. The court goes on to quote the often gquoted !

paragraph from the Grady case which I've already guoted. He !

goes on to quote another part of the Grady case at rage i

six ninty-three, in Grady MacXinnon, CJNS...also said at

O
o

Dage w0 S1iXTv-six to seven ¢of the rsceort "It wouid ©
- - a 2

(}i]
£
L4y

great mistake, it appears to m2, to follcw rizsed ruls

circumstances are present in the case of each offender.

On page six niaty-six of the resort Mr. Justice MacDonald !
states, "It is true that sentsnces for manslaughtsr in this

province almost invaritbly involve a term of imprisonmeat in

a2 federal institution, however, there does occur in this

iy

Jurisdiction the rare case where there are excepticnal
circumstances and mitigating circumstances Jjustifying the
suspension of sentence for manslaughter. See, for sxample,

The Nueen versus Pilot, nineteen sixty-four, SC eizht four

three eight, in which a Crown appeal from the impositicn of

sentence suspension for manslauzhter was dismissed bv this

T

court then differently constructed and constituted. e
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Gillis in which following a plea of guilty to a charge of
manslaughter, he suspended the passing of sentence, The
conclusion of the Cormier case on page six ninty-sevea six
ninty-eight, Yr. Justice MacDonald stztes, "The recort of
the Canadian Committee on Corrections, the Aweemet report,
nineteen sixty-eight on page one eighty-five, summarizes its

views in a statement freauently Aquoted by many courts and

oy this court in Esgina verses 0'Sache, ninetssn seventy-fou:
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5ix NSR second, Iives twenty-four. '"The cvera

ocous. Deter and restrain the rztionally motivatsd, professio

criminal. Deal as constructivelyv as possible with every
offender as the circumstances of the case permit. Releass
the harmless. Imprison the casual offender nct committed to

a criminal career c¢nly when no other rdisposition is apprep-
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riate. In every dispcsition the possibilit

should be taken into account." Then Mr. Justice MacDonald

wn

goes on to state, "I do not feel this nosition conflict
with the ratio of The Queen versus Grady, and , indeed, in
my ovinion they should hensforth go hand in hand." So the
appeal division of this pro&ince has strongly supported
that statement of the report of the Canadian Committee on
Corrections. And jUSt-tO g0 over a couple of those points.

Deal constructively as pnossible with every offender as the
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ircumstances of the case permiz. 2eleases tha harmless,
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1 the casual offender not committed to a criminal

a1
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e
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career conly where no other disposition is appropriate.
I think that those are very important matters to consider.
There is another more recent case in Nova Scotia, R versus
MacKay, nineteen eighty decision of the Nova Scotia Supreme
Court, Appeal Division, found at forty NSR second at page

Six sixteen, where a suspended sentence again was imposed

by the trial judge on a manslaughter charge and it was affirm-'

ed by the appeal division. A verv short decisicon. That

case, of course, was the case 0oi the ITwWO voung men who wers
playing with a shotgun tThat turned out to be loaded and it

went 0ff and one of them was killed. Other cases, R wversus

arsezu was an Ontario Provincial Court decision, nineteen

seventy-eight found at four Criminal Reports, third, at
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mental and physical condition that personal and general
deterrents were not relevant. That nrison would be gravely
harmful to the accused. TFor those reasons the sentence Was

suspended in that case of R versus Marseau. Another case

is Rezina versus Hardv, which was a Nuebec Superior court

decision, nineteen seventy-six, CRNS volume thirty-three az

page seventy-six. Another situation where there was a



Bapd Llo LIS

HEFOHILNS FAFEH & MEw Cu

LI vw-1ow

- 160

377
suspended sentence in a manslaughter case. Tha actusad vas
originally charged with murdering his wif2 had oleszdad

3

guilty to manslaughter and sentence was suspended. Thers

v

was another case of...in that cass there ares a anumbsr o7
other cases that are referred to, R. versus Cormier, the
Scotia case, at vage eighty in the decision o7 Rezina varsus
Hardy it states, "Rothman J. in the cases of 2egina versus
Shea number seventy-two dash seven four five four not vet
recorded suspended the sentence of a man who pleaded guilty
to killing his alcoholic concubine.
several times in an attempt to quiet her aand ze
She fell striking her head on a bur=au and after sho dlzad
of a brain hemerage. Lately Hugisen, A.C.J. gave 2 suspended
sentence in number seventy-five dasz one eight oh s:=ven to

canet Laberge who had killed her concubine. So thers have

been quite a few cases in recent vears whers suspendad sent-
ences have been considersd on manslaughter cases The guestic

cf exceptional circumstances seems tTo be the K2y point. Now
the _presentence report indicates that Mr. Ebsary has ah...

it is ah.:.has a very unusual past at least according to

his own accounts. It simply states after stating all these

cF
fy
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accomplishments, the presentence revort just simply s S
at page four, "The above accomplishments are not varified.'
Well Mr. Ebsary has indicated to me that he's been decorated

that the medals that you see on him are genuine. That he

was given the Atlantic Star, the Pacific Star, the nineteen
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nineteen thirTty-ninz to Iforty-iive meiazl, bar o five Irom
Britian. The french Quad de =are, distinguished conduct
medal from Britiaa and that he served originally.

Justice Rogers:

Is that ture?

Mr. Wintermans:

That's what he indicates to me. I attempted to verify it

Justice Rogers:

You should be able to.

nave that informaticn. I just sort of ran up against a stone

Justice Rogers:

DSM and the Quad cde gare are not giwvan away at random.
Mr. Wintermans:
That's true I suppcs=e.

4

cy

=

stice Rogers:

Before you make representations like that to me, I wish you'd
verify them.

Mr

. Wintermans:

of the

'3

&1

ct

Well as I indicated a2t the beginning of that

el

submission, this is what Mr. Ebsary has indicated to me.
On the one hand it hasn't been verified, on the other hand

it hasn't been disproved either.
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Justice Roger
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That's no argument to make to me. Surely.

Mr. Wintermans:

All I can pass along, My Lord, is what my client has told me
time and time again. One of the things that he does tell
time and time again.

Justice Rogers:

I gather.

Mr. Wintermans:

Another interesting point that I would like to make to your
Lordship is that ah..., of course, because this offense
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occurrsd suck a long time ago, I had
informaticn given to me by the crown and the police tarouzh

the crown. O©Cne of the pieces in all the volumes of paper
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seventy-one. Statements attached. And it nhas A, B, C all

. But it says ahh...just to zet towards
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the relevant part...J. Fifteen November, seventv-one, James

@

MacNeil contacts with brothers John and David and advises

Ebsary responsible for murder. X. Inspector E.A. )arshall

R.C.M.P. arrives Sydney seventeen November, nineteen seventy-
one, reviews file and polygraphs MacNeil and Ebsary. Ebsary
indications of truthfullness. ¥YacNeil indefinate due to low

I.Q. And in this one L. Ebsary zoes home and literally stays

'd

in house four seven years. That's from an R.C.M.P. renorc.
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320 .,
The reason I mention it is because there may...it m2y >
argued and I mention it that aftsr this iancident cccurred

there was sort of a self-imposed seven vears in 2is house
that he, according to this statement at least, EZbsary goes

home and literally stays in house for seven years. I have

ct
[N
3

been unable to find any reported case on a robbery vic
committing manslaughter and being sentenced. I have been
unable to find any reported case on a person beingz sentenced

for manslaughter or for anything after thirteen years...the

manslaughter...for manslaughter thirteen years or so afzer

the cffense. There is an indication that at the tims thact
this offense occurred, that Mr. Ebsary was a drinker. That

during the next several years tha: his vavsical condition
deteriorated and ke drank mors and meore or a 1ot. BRut that

in the past few months followinz the Aoril, nineteen eizhty-

three, accident where he fractured his neck he has given up
drinking and has become unable to zet to leave his rssidencs

and I would submit that there is a major change in circum-
stances. t's confirmed in the pressntence report I under-
stand also. A probation officer indicates at one point,

j“Mr. Ebsary displayed a more quiet disposition, more coherent,
his living conditions following his involvement in this court
action and also his neck injury in April of eighty-three.

He bas obviously improved his lifestvle and his general
appearance indicated a notable improvement in his general

health and mental state". Scme opinions are given that he
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is dangerous, perhars was dansercus, Sut cerzainly 2 relevant

P

consideration is that this is the only crime of violence on
his record in his seventy-one years. Ziven that fact togZether
with mitigating circumstances of the offense, the length of

delay and his vpresent medical condition, I would argue that

.

it is not supportablse by the facts to arzue that he is

presently dangerous. Perhapns a close fact situation is the

case of R. versus O'Neil, nineteen sixty-six, fifty-one b

Criminal Appeal Reports, two fortv-one. A case of manslaughter

of one man and inflicting grevious becdily harm ugon another

sentences weres reduced from eighteen montns oI total sent=sace
t0 time served on appsal The court s:tated guote " Although
it may be that technically tnis man could not rely on the

defense of self-defense, yet to all intensive purncses he

was a man who was in fear of being set upon. If not actually
set upon by Hans and his frisnds. There are strong grounds
for thinking throughout this episode tzat Hans was the

aggressor!. That was the case of R. versus O'Neil. In the
case of R. versus MacArthur, nineteen seventv-eight, thirty-

(=7

nine, CCC second, one fifty-eight, P.E.I. court of appeal
case. It was stated by the court...that was a situation
rather of criminal negligence causing bodily harm in shooting
of a common law wife. It was noted that the &iccim had in
some degree instigated the incident and a suspended sentence

and three vears probaticn was imposed. The age...extreme

age has been a relevant factor in sentencing. From the
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Ruktey cn sentencing ne mentions a case R. versus Nezic which

1
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is a unreported nineteen seventv-six British Columbia court

1y

of appeal case on a charge of assault causing bodily harmnm.
A seventy-seven year old accused who, without provocation,
obroke a glass in a beer hall, slashed another man across

the face permanently scaring him. A conditional discharge

was 1imposed. Instead of a sentence of six months which

would quote "under usual circumstances not be inappropriate'.

ct

It was found that there was no useful nurpose in putting the

Ap

‘o

and that...l'm not suggesting that a conditional discharge

'was even apnreopriate in that case, let alone it's of course

imrossible in this case. But it is a situation where sxXtrems

old age was taken into account by the British Cclumbia court
of Appeal and a situation whers normally a sentsnce of
incarceration would have been imposed. A non-custodial

Ty was imposed. I would asx that vour Lordshin, if

necessary here, it is very relevant to consider the pretrial
custody that the accused has been under. He was in a

hospital from April of nineteen eighty-three and then he was

charged with this offense a few weeks later and was in custody

on remand until August when he had his preliminary inquiry.

So he spent several months in custody ovrior to being released

after the preliminary inquiry. And I ask that your Lordship

take that into account.

ealant at that age of seventy-seven in jail for six months
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Justice Rogers:

Where was he in custody? At the Corrsctional Centre?

Y¥r. Wintermans:

He was in the rehabilitation centre in halifax for mos: of
that time with a twenty-four hour guard reportedly at the

cost of seventeen thousand dollars to the Province and then
he was transferred back to the Cape Breston County Correctional?
Centre just shortly before his nreliminary inouiry in August,
early August. Following the preliminary incuiry he was
immediately released on conditions. W¥hich leads me to
another pnoint that since being releassd ia August ¢ ninestsen
eighty-three, several months ago, on the conditions that he
obstain from the use 0of alcohol and non perscri
that he be under curiew and that he stay away Ircm 2is

family. He has followed those conditions without incidenct.

3
3

Jde has not been chargsd or convicted in any provlsm since

2
n

that and that is something I thiankx your Lordships ought tc

take into consideration very seriously when determining whethe:x

(o]

or not Mr. Ebsary is a dangerous person at this point.
would argue that your Lorship has to consider the gpresent

and the future. That your primary consideration is the
protection of the public and how carn that best be obtained.
I'd submit that society did not have to be protected from

Mr. Ebsary any more, if it ever was. Any more by the
imposition of a period of incarceration.- Mis age and physical

condition would make a period of incarceration for him much
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more sever than for the average perscn. Scmething that
your Lordship should taxe into accounz. The s2lements of

provocation and sslf-defense that are undisbutable in this

case. The element ¢f alconol consumpction has been considered

as a factor in weighing how a person could arroused passions
and clouded judgement. All of these factors...and the
medical evidence and the evidence of the woman who...along
with her husband, is lookingz after the accused indicate

that Mr. Ebsary does not need to be put in jail in order for

soclety to

months t

o

1at he can Zollow the conditicns of an undertakiag
similar to the terms of 2z pretoation order which I woul
submit that society ia this czse can best be nrotected.

And all of the elements of sentencing be satisfi=d by the
susvending of passing ¢
time which is three yezrs with strict zonditieons similar
to the conditions under which ne is presently sub
undertaking, which is tha:t he abstain from the comsumption

of alcohol and non perscriptive drugs. That he stay away

from his family. That he be under curfew. If your Lordship

feels that is necessary although the evidence is that he

never, literally never, goes out on his own with the exception

of going next door and coming to court. And, of course, the

value of the suspended sentence for threse years is that it

provides the police and court with a vehicle for bringing

Mr. Ebsary back before your Lordship if there are any problems
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during the next three vears. And I have no doubt that the

g

colice will certainly keevr an eve on Yr. Ebsary. If there
are any problems, the law clearlv states that he can be
brought back before your Lordshirp, the suspeaded sentence
set aside and a sever...any penalty up to a maximum of life
imprisonment imposed by vour Lordship on this charge plus, i
of course, he could be charged with some new offenses. And !

I would submit that that under these circumstances is suffic-

ient protection for the public and taking into consideration

all the circumstances...unusual and sazaar circumstances of
this case. I leave all those commenzs with your Lordship.
Thank you.

Justice Rogers:

Do you have a revly Yr. IDdwards?

VMr. Edwards:

I just want the opportunity, if I mizht, to clarify this

charged with murder; but by overatiorn of law because it was

a murder charge, he...as soon as the charge was read to him

which it was by a judge of Provincial Magistrates court, that |
judge, of course, would not have the jurisdicticn to release
¥r. Ebsary. So he was in custody from that point on pending
an application whicb it would be encumbant uvon him to maxe
for his release. So from May twelfth until the date -0f the

oreliminary inquiry in August, I submit that though he was
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technically in custody, that custody was more technical thz:z

ok
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! = R 1 - 1
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actual because of the fact that he was in

the only evidence of any custodv was to have a guard placed

on him because by operation of law he was in custody. So

I submit that that nuts it into ners»oective.

Mr. Wintermans:

If I could just answer that one point, My Lord, the problsem
or the answer to that is that Mr. Ebsary was not allowed
any visitors. That was a four month period. No visitors.
Even in jail you're allowed to get wvisitors, but he was no=
allowed any visitors. 4dAnd he had pecnle who wantsd to visi

him, but they weren't allowed in. He had a twenty-:iour nour

guard on him for four months. I tThink that was beinz in

(
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ot

custaody. Just because he was in the hospital doesa't mat
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Thank you very much gentlemen. M:». Ebsary, beiors I pa

1y

sentence do you have anytihing that vou wish to say to
court?

Mr. Ebsary:

My Lord, A good kangaroo courts, and I've read of kangarco
courts. TFYor the crown witnesses swore false...and were other, |
you for instance, you charged the Jjurv...in addressing tiae

jury you told the jury I deliberlately stuck 2 knife.

Justice RBogers:

You address your remarks to me and nct to anybody else

Mr. Ebsary.
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Mr. Ebsary:
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I'm sorry sir. Tha

say.

Mr. Edwards:

My Lord, if I may, pernhaps it should e vlaced on the record.

I don't believe it has been, but Mr. Ebsary has had the
opportunity of reading the presentence report and nas not
requested the court to make any changes in there beyond
the remarks made by (Inaudible).

Mr. Ebsarv:
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dy Lord, am I
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I've been robbed of all I nhad sir, even my charzcter.

Justice Rogers:

Well that's a matter you'll have to tTakes up with your own

lawyer to see what action, if any, vou may take.

Mr. Ebsary, you've been convicted by a jury of vour peers

of the criminal offense of manslaughter. On ¥ay twenty-eighth
1

nineteen seventy-one, you unlawfully and viciously kil

q

Sanford Seal by rippin

s

the name of self-defense ycu stabbed Sandy Seal who was

I.J
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77}
}—J,
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0]

standing facing you unarmed with his hands by h

r into his abdomen with a knife. In

and
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You did so with 2 kni
least not a pocket knifs which
pocket. For that killing committed by you alone, another

man has spent eleven years in the penitentiary. In determin-
ing an appropriate sentence particularily with respect to
such a crime as vours, I must have primary regard to the
protection of society. All other considerations must bear
upon and if necessary, give way to this overall concern.

Including tr= welfare of you, the accused. I must, taking

b

2ll the circumstances of the case and all the appropriate
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sentencing factors iato accouny arri
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between the crime and

I.J
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Droper sentence. A just provorti

1]

the sentence. I must consider, in the circumstances, both

fact of the sentence

w
b
-t

the specific and general deterrsant
I must impose. But mainly I must consider its general
deterrent affect. Society must be seen To express i

denunciation of particular crimes, in this case the crime oI

4

manner it was committed
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by you. So I have consicere ne gravity of the offense.
And I've already commented on it. I've considered it 1in the
light of vour own remarks to Corporate Karrell. Particularily
vour remark, and I guote: "I said brother, you asked for
everything. You're going to get everything. And I gave
bim everything." And you stabted him obviously with a great

deal of force. I've considered the very rational and cold-

blooded manner in which vou chose to knife Seal in the
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abdomen with an upward cutting motion desirFnzd to inflict
the maximum tyoe of injury. You have a criminal record,
though be it a short one, but it comprises Iwo ofisnses
involving weapons. The first, a year beicr2 the O
Before this offense you were convicted of posszessing a
weapon dangerous to the public peace and giv=a a one hundred
dollar fine. The other, just a year ago, you were convicted

of carrying a concealed weapon for which you were sentenced

to six months in jail. Both of those offenses iavolve knives.

I have examined carefully the presentence resort that has

neen orepared by Mr. Calvin Boutlier, seaior zrobatlion G Lees
with the Nova Scotia Correctional Services in Sydney. Ze
outlines your background and Zormer 1ifestyle and ycur

present status, conditicn, and attitudss. I Just note Fash

the record some of his comments. e said, ™ir. Zbsary does

not reccgnize his addiction preblems, and that iz the Hddigtizn

to alconol and drugs. YNor is he s2li-critical o his pasct
lifestyle. Following his iavolvement in the court action

and also his neck injury in April of nineteen 2ighty-three,
he has obviously improved his lifestyvle and his general
appearance indicates a notable improvement in his general
health and mental state." And again, "Senior police oificers

consider Mr. Ebsary violent and dangerous inspite of his age

and small stature and physical condition. Family members
have described Mr. Ebsary as a Jekwyll and Hyde. & person who

displays radical shifts in personality whzza irinkine. Trevw
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also feel he is vendictive and capable of violence even
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remorse or concern in relation to the offense and his present

situation. Inspite of Mr. Ebsary's disabilities, the families|

- T
ety.
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still express concern and fear for the
Now it's this lack of remorse that is particularily
disturbing to me. Remorse is a factor to be taken into
consideration in order to mitigate...whatever...what would
otherwise be an appropriate sentence in the circumstances.

Sut you showed none. Through the years you allowed Marsha

to languish in penitentiary, and vou show none now. That
tack of remorse does you no good Mr. Ebsary. Similarly, your
conduct after the ofiense, twalve long vyears ago, could

operats to mitigate sentence. Bur it was, infact, your

conduct was, infact, reprehensible and in no way a mitigating

factor at all. Now against these very negative factors, I

-

ik

fave cozsidered as well, of course, vour age and your health.

And the condition in which you found voursel?f on MYay twenty

eighth, nineteen seventy-one. And with respect to the
latter, of course, there was an evident attempt to rob you

of money. Your age is seventy-one, but I must sav you're

a very fisty seventy-one. However, vou were only fifty-nine

when vou killed Sandy Seal. Your health is another matter
I've listened to Doctor Cardew, your physician of a number
of years standing, and I accept his evidence although ke

didn't seem to know whether it was your right or your left
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du2 acczsunt, and pay particular attention to your age and
condition in accommodating you within the federal penitentiary

system. I now close the court.




