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Mrs., Mary Ebsary dulv sworn ane 2x3T 02
Ars. Ebsarv, Dirsc- Examinatisn, by "= 13

s
3
L

four name is Mary Ebsary?

That's right.

And your present address Mrs. Ebsary?
Forty-six Mechanic Street.

That's in Sydney is it?

Yes it is..

And you're the wife of the accused Roy Newman

That's right.

And how long have you and he been Tiving together as husband

and wife?

Thirty years.

Thirty years. So you would haves bes=n Tiving with hi

out the year ninetesn seventy-gne?

Yas [ was..

And during that year nineteen seventy-one
address, the family zddress?

126 Rear Argyle Street.

And that is also in the City ¢ Sydney?

Yes,

And in nineteen seventy-one, as you do now, you have

children.

Yes I have,.

And, and, a son Gregory?
Yes.

And his present age is what?

Anh, twenty-eight.

throuch- |

two
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A5 M2rv Thsacv. Jieaes Examiaatiszn, 9% Mr. Sdwards.

ind 2 dzuchter Conna. e
Yes, that's rigas.

And her present ags?

Twenty-tive,

s
s |

d Gragory and Donna resided with you and your husband on

ar A

[£]

1
i i

e Sfreet in ninetasn sevanty-one?

-3
0

Y
Tes, they did.

Uo you recall the night of the Seale stabbing in nineteen
seventy-one?

Yes, I do.

And on that night, where wersa vou?

You were at home?
fes,

And who was at home with you?

Conna.
Donrz, \‘hers was Greg then?
Gragory was out.

And where was your husband Roy Newman Ebsary?

He wasn't home.

He wasn't home?

Ho.

Did he arrive home that night?
fes he did.

About what time?

I can only guess about the time. It was possibly some time
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Mrs. Mary Ebsary, Direc: Examinaction,

detween eleven thirty and twelve o'clock.

Lleven thirty and twelve o0'clock.

Um-hmmm,

And you say you are quessing at the time he came in, yYou are

giving an approximate,

ot

['m taking that from the fact that [ wzs wztching the late
news cast. So it would be between eleven thirty and twelve
a'clock.

And when he arrived home, was he alone or was there someone
|with him?

%0, he had a companion with him.

fes, and who was that?

Hr. MacMeil.

| And do you know Mr. MacMNeil's first name?

Yes, James.

EJames Mdacheil. Um-hmmm.
Um-nmm.

{~nd what can you tell us about the entry that Mr. Ebsary and
[ Mr. MacNeil made?

i#eil their entry was very agitated, or excited, or whatever,
;and Mr. MacNeil stood in the hallway and Roy proceeded into
ithe kitchen area. —

|And where were you at this time?

il was sitting in the living room watching television.

|From where you were sitting could you see intos *he kitchen?
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Mrs. Marv Ebsary, Dirasct

No, I couldn't.

But you could see into the hallway?

Just partially. |

And what, if any conversation passed Setween Mr, Macleil and
Mr. Ebsary at that time?

When they came in, there wasn't any conversaction t all

[¥7]

between them, until Roy came back cut of tne kitchen, and
he told Jimmy to shut up and go home. That was the only
conversation I heard between them.

Do vou know what prompted him to sav that?

vell Jimmy was saying scmething like Roy saved my
And he kept repeating that.

Who was he saying that to?

my 1ifa tonight. And then Roy came cut of the xitchen and

And how long had Reoy, when ycu say Roy referring to the
accused - Roy MNewman Ebsary, how long nad ne be=n in the
kitchen before he came out?

Ah, I would put it at possibly five minutes.

About five minutes?

Um=-hmmm.

:And did Mr. MacNeil, in fact, leave then?

Yes, he did.

And where did your huéband go?
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I'11 say he went to bed,
when did you next.ses Mr. Mac
[ don't remember if it was thz next day or the following
day that I saw nhim.

And was that at your home?

Yes,

Could you tell us how many times he came to your home

atter that evening?

#211 he came.,., I can't tell you how many times he came %o
my heme, but it was quite a few times.

low, that's after that evening?

How long had you known Mr. MaclMeil before that evening?
Before that..., You mean befors ne knew Roy, I didn'%t know
nim at atl.

Mo, well I'11 out it this way - how long had he known Roy

{0 your knowledge?

Oh, I don't know. I don't know how long Reoy and Mr. MacNeil
were acguainted before he came to my house.

Could you tell whether your husband was drinking ar not that
evening.

Yes, he was.

And how would vou describe his cﬁndition when ne arrived homa

that evening?
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“rs. Marv Ebsary, Direct

xamination., bS5y Mr. Sdwardsg

T 1
|

His condition was very excited, agitated, [ cou

any more than that because I didn't talk with nim,

other than see him go into the kitchen, and notin

1

condition as he passed the doorway, I didn't® talk

to nim

and I didn't go... I didn't follow him. So he went up to

bed so I knew he had been drinking.
0.K. Thank you. How old was Roy at that time?
Ch, probably fifty eight, fifty nine.
And how tall was he?

think he is approximately five foot three, five
and a half - five foot three.
And how much did he weigh?
Oh, possibly one hundred and thirty;five dounds.
A.hundred and thirty-five pounds?

Yas, at that time.

Jo you recall having given a statement to Sarceant

as he was at that time, John F. MacIntyre...

Yes, I do.

Oh the... November fifteenth, ninetcen seventy-one.

Um-nmmm.

0o you recall having said at that time "Roy on]y weighs.about

a2 hundred and fifteen pounds"?
Yes, I pessibly did... say that.

Is that accurate, or... what happened?

It was just a statement. He probably said to me, how much

does your husband weigh, I would probably go a hundred and

N
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Mrs. Marv Ebsary, Diract Examinaticn., =/ ¥r,

ifteen or a hundred and twenty-five [ Zon't r22lly know.
A1l right. So are you now saying thas n2 could 5e a hund
and fifteen or could be a hundred anc¢ twenty-five pounds?
No, I'm saying that he could be a huncrzd and thirty-five
pounds at that time,

Do you recall having given evidence in the previous trial
to this?

Yes, I do.

In September...

he Court: How necessary is it z¢ zc ints this

ct

3v.

.

Mr. Edwards: Maybe we should have the Jury out whi

discuss this matter...

By the Court: Yes, I think so.

1%
w
ot
eels
O
3

Mr. Edwards: I'll witnh, I'11 withdraw the qu

or
.

Bv the Court: It's inconsegquential.

dwarcés: I[It's not that important.

iy
3
In

Thank you, I have no more questions.

dr. Wintermans: MNothing from ms ¢n

By the Court: Thank you very much, Mrs. Ebsary.

Thank you.

Mr. Edwards: My Lord, I'm prepared to call more witnesses

but it may be an appropriate time to break for the...

By the Court: Well, if you're thinking of me, ah, I've got

time.

Mr. Edwards: Okay, Donna Ebsary, please.

Bv the Court: Thank you for your consideration.
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'155 Donna £5s3rs duiv sworn zad 2+¢amined
“iss Ocnna Eb5sary, Dirsct Examination v Mr. Sdwards
four néme js Donna Ebsary?
fes, sir
Your pra2sent address, Donna?
Thres 2ighty River Street, Waltham, Mass.
Massachusetts?
fess sir.
And ah, your occupation?
['m a furniture maker,
And ah, your age Donna?
Twenty-six,
rNencty=-s1x.
Vas; s8ir.
And yecu're the daughter of the accused, Roy Newman Ebsary?

in ninateen seventy-one you would have

resided on

one “wenty-six Rear Argyle Street in Sydney with vour Mother,

Tatner and your brother Gregory?

hat i3

true.

4hat education do you have Donna?

.

I have a Grade Twelve from Sydney Academy. I have

at the College of Cape Breton and two years at the

School of Acupuncture in Massachuetts.
How in nineteen seventy-one you would have been in
take it?

Yes, sir,

two years

New England

school, I
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4iss Donna Ebsary, Direct Examination bv “Yr. Séwards

00 you recall what grade you were in then?

Would have been about thirteen years old. Ah, about seven sr

eight.

About seven or eight years old?

No. In grade seven or grade eight.

Grade seven or eight, I'm sorry. A1l right. Mow do you
recall the night of the Seale stabbing in May, nineteen

seventy-one?

fes, sir I do.

And how did you become awaras of thatz stabbinag?

Oh. [ was at home on the night in question. Ah, and .as “ar
as knowing there was a stabbing, througn the news in ths mezia

ther.

fu

I knew. Ah, I knew because it related to my f

Well, on the night of the stabbing. You said Yyou were home

Yes, sir,

Who was home with you?
My mother.

Your mother?

Yes, sir,

That's the previous witness, Mary Ebsary?

fes, sir.

Right, And ah, do you recall your father getting home that
evening?

fes, I do.
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M1iss Donna Ebsary, Dirsct

What time did he arrive nom

i

Around eleven I would.,say. GZleven, alavan thirty. ine late
news was on.

Yes. And ah, was there anyorns with him when a2 arrived home?
Yes. Ah, Jimmy Macleil was with nim.

Jimmy MacNeijl?

Yes, sir.

[ see. And he was one of the previous witnessas?

All rights And hcw iong had you known Jimms '‘acleil orior

to that evening?

I'd known him for a while prior to tha:.
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the house previousiy with my father and I n
go with Jimmy to a few places so I knew him.

Ckay. Do you recall if he came to the hcme 3 <er that?

3

e
§h]
-
cr
=
it
il

I don't recall him being at my homz a
Now, when you father arrived nome that night do vou recall
now he was dressed?

Ah, he had on his blue overcozt. I recall nhe had h%ad.on and
Just ah, I think he may have had on his dark dress pants.
Now blue overcoat. Was it light blue or dark blue?

It was a dark, kind of a navy blue overcoat.

And what length was it?

Ah, it hung Tlike mid-way between ah, I think it hung just

[fa]

below his knee, sorry, yeah, maybe.
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fu

d Jimmy appeare

immy turned to my dad and said "G

'tacNeil arrived heome tha=<

anytning took place as they

d to be pretty excited. Ar:

ther turned around and said "Ch, be quiet".

ee, you did a good job back |

!

And the two of them left and went farther into the house, wernt

in

To

o

to tne kitch

ward what ro

Thay went into

to the kitch

use ware you

en.,

om?
the

en.

in?

We were sitting in

e |
ot
5
1]

kitchen o

How wnen they c¢

o
(&]
o
]

N
d

[h%]

in what room in the

the 1iving room.where T.¥. was on and

they stopped by the doorway of the living room.

R

An
We

Ah

ght. And ah, when

ollowed

nt benhind Ji
tchen.
d could you

nt into the

, my father

them

mmy .

tell

into the kitch

they went into

en.

And Jim and Dad wer

the kitchen area, where

left the Tiving rcom,

had gone into the

the Jury please what you observed when you

kitchen?

had ah, he was over the sink and ah, he was

washing a knife off in the sink.

The knife had the, had

blood on it and was cleaning it up.

Jo

it

you recall

for us?

the,

the size of the

Kni

f

a?

b=

.

Can you describe
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122,
Miss Donna Ebsarv, Diract Examination bv Mr., IZgwards
An, it was a small knife that Dad could carry, my father

could carry in nhis pocket., Had a brown handlz with a short
blade.

Now when you say a short blade, could you estimate the lengtn
of the blade?

An,

Well, could you hold your fingers and show us the...

Well, the whole knife maybe yeah and maybe the, you know Tike
the handle would be maybe about this big and the blade about
this big.

A1l right. Well, just let's get tha: for the record. Show
me the size of the nandie again.

About yeah. About maybe it's...(inaudible)maybe six inches.

A1l right. About six inches?

o

4 e it's more. Whatever that is. I[I'm not carrying my

o

Y

Know.

(91

tape measure, I den't
Qxay. And the length of the blade?

About equal.

I see. Do you remember what color the handlie was on the knife
I recall the handle of the knife being brown.

So you saw your father wash this knife in the sink?

Um-nmm., Yes, sir.

ter he washed it?

1 ]

Did you recall what he did with the knife a
I recall him taking the knife upstairs. Into his, into his

room.
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Miss Donna Ebsary, Direct Zxamination bv Mr, ZgwWia~Is
I see. And did you see the xniT2 anymecre after that?
No, I could never. I couldn't 7ind the knite after that
Wnat do you mean you couldn't Tind 1t7
I looked for the knife after tnat. I couldn't find, I, tne
knife was nowhere in his room that I could see
And, why, why were you particuarly interested in finding
the knife?
Because [ was aware of what had happened. I knew of ah, the
situation that was going on at the time. [ Telt that scme,
that it was wrong. That somesody elss was being accused for
something that they hadn't done.
Mr, Wintermans: 0Objection. I den't sze that, taat her
opinions should be, ah, heard.
By the Court: Mo, I, I must say that I was engr:ssed in
taking some notes and thinking about 2 quzstion [ want to
ask mysalf but if there were oninions, thay sugnt nct to
come out,
Mr., Edwards: 1'11 try to avoid getting into opinions.
I was asking the witness why she was interested in Tinding t

knife. Perhaps I could ask you, Donna, when did you start

looking for the knife in relation to that nicht?
[t was a while after that.

What do you mean by a while?

Ah, let's see, ah, I know that like it wasn't the same night

and I know that maybe a few months passed before I really

started to get really interested because I want, well, for

whatever.
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o, [, m =t = - ooz &3 e i ] facdiett PO
1185 Jenna cJdsAry, cirect cxamipatiIn by Mr, Edwards

! t

Cxay. Can ycu describe your father's condition when he got
nome theéet nignt? Can you recall?

ily Tather sesmed to be in command of the situation that was
going on. He seemed to know what he wanted to be doing. He

Knew, I think that ah, a matter of fact, he turned to Jimmy

and told Jimmy to be quiet, not to say anything. He was
Tollowing something that he had pre, had already determined
that ha should do.

[r. Wintermans: Again, Your Honor, that's getting ...

intentions. Just cescribe wnat you haard.

Weil. Well, he seemed to be in command, in control of what

ir. Wintermans: I, again...

Mr. Edwards: Well that doesn't say anything really, I don't

think...

8y the Court: MWell if it doesn't say anything that you're

concerned about it. The, I think she can go that far.

Mr. Edwards: Was that all your questions?

Yr. Wintermans: No.

Yr. Edwards: Is that your objection?

A

8y the Ccourt: An, Let me, let me say this. When you get up

to cross-examine you can ask her why she said that and on wha!

she based it. So that, you can keep that in mind.

lr. Edwards: MNo further questions, thank you.

rt: (Inaudible)... somebody else and describe thei:
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Miss Donna Ebsary, Cross-Examination by Mr.

~h, did you notice any, anything which may have acpeared
oe blood on your father's clothing that evening?
Mo, I did not, sir.

r. Wintermans: Thank you, no more questions.

By the Court: I have ...(Inaudible) clarification if you're

able to provide it Miss Ebsary. You've described the knife

as having a handle and a blade and you described it in terms

with your fingers which I took to be about three inches each

way. That's three inches of handle and thres inch blade

i0W can you tell, tell us what kind of a knife, was it a

pocket knife or was it a solid knife. A kitchen type of

Sut, but smaller. What kind of a knife was i: ar, or did

Ah, the knife is not, was not a pocket knife like you would

go to the store and buy a pocket knife with a, you know

that would have a fold up blade. It's not, not that type of

“nife. It was more of a...

-~

not?

No. I would say that it didn't.

like,

By the Court: Well was it a, did it have a fold up blade or

Sy the Court: Are there any questions arising out of that,

Counse?.

Mr. Edwards: No.

Mr. Wintermans: Just a couple. Where were you when vou were

observing this knife?
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Miss Donna thsaryv, Cross-Examninzcion =/ e 1T3rmans
[f the sink was in fron: of me and my Tztner szs here and
Jimmy was here I would be like, a liz=ls 5i: iC thes s5ide of
that,
How far away from the knife?
Like from here to the stenographer's pen
Wwere you behind Jimmy or your father %fnen?
No, I was kind of to the side of my father.
How long did you have to observe i:?
How long did I have to observe it -- [ don't %now how
long I observed it, I seem to recogrtze the «<aife wnen
I saw it -- when I saw the knife in Ais hand it W3S ona2
that I recognized from him having, that's the Jicturas that
I captured in my mind, that I have in my mind that night
[ see. That's all the questicons I have.
By the Court: Well I could hurry vou ud evan, but if there
is scmething eise only arising out of what I z2sked though

That's it.

Mr. Wintermans: There is something I can't

in all these files,

Mr. Edwards: Not on re-direct, but there is

should be clarified for the record. When mv

asked her how far she was from the kni‘e at

accused was washing it, she said from about

stenographer's pen. Perhaps we could just
show that that is a distance of about three
feet

four

the record

ty threse to
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Ar. Wintewmans: Tha*'s all the questisns [ have My Lord.
3 the Court: How's.. p— ;
dr. Edwards: I think that's as far as W“e intended to go today:
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about Constable.... j

Mr. Sdwards: VYes, Constable Mroz, I took the liberty of

talling him that I wouldn't ba calling him this afternoon.

3y the Court: Well then, that completes the evidence for

this afternoon ladies and gentlemen of the jury. We will
adjourn until Monday morning. Now, [ been advised by

csunsel Soth for the Crown and the Cefan

h

a that ther2 wil} i

L]

>¢ a matter they wish to discuss with me without you being f

prasent, so we might do that Tirst thing Monday morning and

-

i
I
!
I'11 ask you to come back for ten thirty. If you could be ]
]

]
be back here and ready to go at ten thirty, that would be Just]

|

fine. So, we will then adjourn this court until Monday

merning at nine thirty, but ycu don't have to be Sack until i

dr. Edwards: Possibly they could go directly to the jury

room on Monday instead of.....
8y the Court: I have instructed them already with that and I
do again, but I really want to impress upon you that there

will be a whole lot of people, no doubt, milling about and

the more quickly vou can get in the jury room and outside
of the view of conversation of these people the better so
[ put you on your honcur to do that.

Court Adjourned
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€9:30 Court opens.
87 the Court: My Lord, just for the record, we are now

in the absence of the jury purposely to have a voir dire

respecting the admissibility of a statement given to now

-t

nief Jonn MacIntyre, on November fifteenth, nineteen seventy-

Lo |

one. So, my first witness on the voir dire will be Chief

MacIntyre.

Cnief John Maclntyre duly sworn and examined |

—~~)

nief John Maclntyre, direct examination by Mr. Edwards
v0ir dire)

four name and cccupation please?

John MacIntyre, Chief of Police, the City of Sydney Police
Cepartment, Sydney, Nova Scotia,

And you have been Chief of Police of the Sydney UDepartment
for how long?

Since December -- eight years.

And you have been a member of the Svdney Police Denartment
how long all tol1?

[ been with Department since May the eleventh, nineteen
forty-two.

And in nineteen seventy-one, you would have been a Detective
Sergeant with that Department, is that correct? :
Correct. |
And as such you were in charge of the investigation of the |
stabbing death of Sandy Seale?

I was.
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Chief John Maclntyre, direct examination by "r. Zcwargs
(voir dire)

And you personally conducted or ccordinatad tn:it investigatior’
[ did.

On Hovember fifteenth, nineteen ssventy-one, you %00k a
statement from the accused, Roy
correct? !
I did.
And is the Roy Newman Ebsary from whom you took a statement !
at that time present in this courtroom today? |
He is.

Would you point him out please?

He's right over here in the front seat.

Record shows he pointing to the accusasd My Lord.

By the Court: Alright.

flow, ['11 show you Exhibit "B-E-2" thnat is thes statement

you took from the accused, Roy Mewman EIhséry, cn MNovember
fifteenth, nineteen seventy-one?

It §s.

Prior to November fifteenth, nineteen seventy-one, had you

had any contact with Mr. Ebsary in relation to this i
particular investigation? i
Not to my knowledge, no. i
Would you tell us briefly why you took the statement oﬁ that }
particular day, what Ted to your taking the stztment on that
particular day from Mr. Ebsary?

On that particular date, November fifteenth, nineteen seventy-

one, late in the day I had a visit from one James MacMeil
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Maclntyre, direct examinaticn by Mr. Edwards
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and nis brotner who hed just arrived home from Toronto the
day before and as a result of a conversation I had with thenm

and statements that I took from them, [ seemed fit to take

a Statement from Mr. Roy lewman Ebsary,

14, Q. |1 see,

A. It is, yes.
13. Q. | Who was present when that statement was taken?
A Sergeant Mike MacDonald.
5. Q. | And he is now the Deputy Chief of Police at the Sydnay
E Police Denartment, is that correct?
Thnat's correct.
174 Q. ? Now, the statement notes cn the top there, nine fifteen p.m.
| s that the beginning?
3 Al That's when statement started, yes
g iy Q. Wnere was the statement taken?
3 A, It was taken in the Detective's office of the old City Hall,
s
f on Bentick Street, City of Sydney,
% 15. Q. i Okay, and where in that building was it taken, do you recalil?
g Al : Well we had a Dective Office the last part of it out and the
3 :
f % building attached to the main City Hall on the first floor
% ; Teading in from the driveway on Bentick Street.
: 20 G. | MNow, prior to the statement taking beginning were you and
| Deputy Chief MacIntyre the only two police officers who had
| had contact with Mr, Ebsary?
. |
Al : Yes.

and that statement

Chief MaclIntyre?

is in your handwriting, is it
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Chief John MaclIntyre, direct examination by Mr. Edwards
(voir dire)

And....

Oeputy Chief MacDonald.

Deputy Chief MacDonald, sorry. Alright, the statement is
tnree pages or two and a half pages in length, is that
correct?

That's correct, yes.

And the signature of Roy Newman Ebsary was piaced there by
the acccused in your presence?

That's right,

And the signature of the witness, Detective Sergeant M.J.
MacDonald, that is the present Deputy Chief?

That's correct.

Now, prior to the commencement of the statement taking, was
Mr. Ebsary given any type of warning?

He was warned, yes.

What was the warning that you gave him at that time?

That you need not say anything, you have nothing hope from
any promise or favour, nothing to fear from any threats,
whether or not you say anything and if you may say then it

can be used as evidence.

I see. Do you recall whether or not Mr. Ebsary appeared

to understand that warning?

I would say he did.

And when the statement was completed what, if any, opportunity
would Mr. Ebsary be given to read the statement over to make
any corrections in it that he wished?

My practice over the years in taking statements at all times
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Chief John Maclntyre, direct examination 0¥ Mr. Edwards

(voir dire)

Lo ask if the party I'm taking it from do tney want to read
it or examine it and, of course, som2 do and some don't and
it was signed by Mr. Roy Newman tbsary in the oressnce of
myself and M.J, MacDonald.

S0, it was always your practice then o be given such an
opportunity?

That's correct.

What part did the Deputy Chief MacDonald play in th

19}

taking?

He Jjust witnessed the signatures and listened =g tha
conversation.

And how did that compare with the usual procadure you follow
at that time when you were taking statements?

That was my procedure, the man that was sitting in on the
statement wasn't {c do any talking and if therz was any
questions that he wanted to ask would have to be written
down and passed to me and I wantazd no talking wnile I was
taking that statement,

How long would Mr. Ebsary be in your presence prior to the
commencement of the initial statement taking?

Well he came to the station that might and I noticed my
statement started nine fifteen --'it wouldn't be any

length of time because there was other statements taken
also. I believe I toock a statement from his wifes before that

and I took a statement from his son before that. I would

hav. to look at my statements to know that.

statement
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Macintyre, direct 2xaminaticn by Mr. Edwards

the original statements of Mary and Greg Ebsary are to retriev

those. [ woule liks to show them to witness, he could use
them as notes made at the time to refresh his memory on the
time span between the taking of one statement and the taking

of anoth

(D

r. (inaudible) will show that Mr. Ebsary was in

the Chief's presence for only minutes other than the times
noted in the beginning and end of this statement.

While we are waiting for that Chief, 1is the, the conclusion,

o1 S

tament "3-£-2" notad

-t
u

)T tne conclusion of tnis s

®
ot
=
(i
o

And durinc that period of time between nine fifteen p.m.
and ten ten p.m., did Mr, Ebsary have contact with

any other police officers other than yourself?

During that period of time what, if anything, was said by

you or by anycne in your presenc2 by way of threats, promises
or inducements to help Mr. Ebsary give his statement?

There was no inducements or promises.

Mr. Wintermans: O0Objection Your Honour, I would submit those

are legal conclusions the witness is being asked to make.
Questions of law for Your Lordship to determine whether some-
thing is a threat or an inducement within the meaning of
tha statements and the witnesses should be asked to indicate

what was said without having the witness make the decision

My Lord I just asked the courtroom (inaudible) whose possessio

i
|
n

e
1
I
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Chief Jonn MaclIntyre, direct examination by Mr. EZcwards
( r dire)

(8]

for the court as to whether or not what was said amounts t

& threat or an inducement.

Bs the Court: First time I heard an objection like that. i
Usually, it is a direct and sensible question to ask a 3
witness as to whether a statement is voluntary or not. The
Crown wished to elaborate how it came to those conclusions,
but certainly it will be open to you in cross-examination

Lo test him as to whether the word threat, inducements.

Mr. Wintermans: I would submit that if circling the.role....

tv the Court: Well I'11 determine if he is circling or not,

I den't think it is.

Mr. Edwards: It is the Crown's position that tha:t is the

question that is normally asked on voir dire and surely the

answer he has given to us will be waived by the Court.

My Lord, I'm going to show him Greory Allen Ebsary's state-
submit there is no need I have it marked, !'m not
intending to put it into evidence but as I say giving it

to the witness as a note made at the time to refresh ni

memory.

-y -

8y the Court: Do you have any concern about that Mr. Wintarma

Mr. Wintermans: No answer.

Chief MacIntyre, that statement just shows the statsment |
of Greg Ebsary and it also appears to be in your handwriting,

is that correct?

That's correct.
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Chief John Maclntyre, dir
(voir dire)
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Do you recall taxing that statemant from

the same night you took the statement
Roy Ebsary?

Yes sir, I do,

Did you note the times of the beginning

Greg Ebsary's statement on there?

Yes, I notice this statement started a
p.m.

Yes, and it was....

Taylor was present when this statemen:
My Lord, we don't seem to have the ori
of Mary Ebsary, [ have a typed copy o©
friend object to that being put in evi
copy was typed from the original.

8y the Court: Well technically notes

|
f ==
|
|

a copy of tnem, I don't think I would
it unless Mr., Wintermans 1is prepared t
purpose.

Mr. Wintermans: I have no objection.

By the Court: Thank you very much Mr.

L]

L&)

It was over ten twenty p.m. I &also noti

and ftne end of

ce Caragcral Gerald
Was takan
ginal written statament
T it it my learned
dence, The typed

-
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r
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Wintermans

I'm showing you a typed copy of the statement of Mary

Patricia Ebsary wnich my learned friend was agreeing was

typed from the original copy. What is
on that statement?

Time of commencement of this statement
Patricia Ebsary on November fifteenth,

forty-five and the time of complietion

4
i

the time of commencemer

taken from Mary

S

5

eventy one is eight

nine-o-seven 0D.Mm.
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Chief Jonhn Maclntvre, direct examinatfion by MNr. Edwards

And that was eight forty-five p.m. anc nine-o-seven p.m. The
+ was taken by mysealf and was witnessed by Sergeant
william Urquhart of the Sydney Polic2 Jepartment.

Sergeant Urqunart had no contact with Mr. Ebsary that he

be accused tha*t night, did he?

Inaudible?

Mpr. Wintermans: MWhat's the answer to that questicn?

Not that I know of. Different parties were brought to the
station at this time. I just don't recollect who brought
them in, but they were orderad to the station by myself and

statements were takan.

No further questions.

Chiaf John MazclIntyre, cross 2xamination by Mr. Yintermans

tion?

fu

bsary to the st

=
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I couldn't answer that at this time.

What would be the practice -- you would send a pelice car?
In a case of this kind, there was three or four I think
asked to come to the station and they were taken in and
when that happens they are kept apart until they are
interviewed by myself.

But they would be taken by police car or police officers?

otified and drive down to the station. Both

=3

Either that or

procedures are used at times.
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Chie? John MacIntyre, cross examination by Mr. . Wintermans
(voir dire)

Wow, I noticed that you took both Roy Ebsary's statement an<
Greg Ebsary's statement, is that correct?

fes, I took all the statements.

Now, how could you take Roy Ebsary's statement between
nine fifteen p.m. and ten ten p.m. and at the same time
take Greg Ebsary's statement between nine fifty-five p.m.
and ten twenty p.m. -- thére is quite an overlap there.
That could be a slight mistake in time.

Cr I suggest to you that perhpas you were going from one
room to the next?

o, we just had the one room for taking statements and
interviews and that was done. Well, we did have two
rooms, yes, in the detective's department but they wsre
adjoining one another and I just had the one room for
taking statements.

You're saying you're not sure, but there must have been
a mistake in the time?

There could be a mistake here in the time of what he got
there, ten to fifteen minutes overlap there.

On that particular evening, there was several statements
taken as [ said.

The way you have it indicated here is that you started
Greg Ebsary's statement fifteen minutes before you
finished Roy Ebsary's statement and then so for the last
fifteen minutes of Roy Ebsary's statement you had Greg

Ebsary in and for the first fifteen minutes of Greg Ebsary's
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Cnief John Maclntyre, cross examination 5y Mr. Lint
(voir dire)

statement. |
No, one was taken at a time. So, I wouldn't 52 in with tha
two at one time.

[ take it that your recollection is not to perfac:t as far

as times and such.

We're going back quite a number of years, but ! <now I

took those statements., I kncw nobody was presant excent

the police officer and myself on each individual the
statements were taken from.

S8ut you don't know who was in contact with Mr. Z3sary befora
he arrived at the police station?

Not at this time, no.

And you don't know whether any threats or inducements may

nave been made before you sew him at the polics station, corre

e

Mo, that's correct, ves.

Also, I suggest to you Chief there was some converszztion betwe

-y

you and Roy Ebsary wnhich is not indicatad on the written

iy
)
o —

statement. That there must have.been some initial conversati
between the two of you which would be prior t2 the first
words on the statement? |
No, I'm suggesting that there was nothing betwesn the two of j
us. As you notice in this particular statement I warned the !
|
above-named on this statement and there was no conversation :

taken until he was given the warning and then as you will

notice the statement is in questicn/answer form. E
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Chief Jghn Maclntyre, carss examinazzicn by Mr. Wintermans
(voir dire)
The point that bothers me though, Chisf, the statement starts

of, I remember one night mysels and Jim MacNeil were at
the State Tavern.

Uh Hmmm,

Surely, thers must have been something said to Mr. Ebsary
to get nim on that topic of conversation?

Yes, after, after, after he was warned, yes. _:
You see | took a statement from Jim MacNeil before that

making very serious accusations and thinking the above-

(&

u
ot
[4¢]

named couid c2 involved it was my duzty to warn nim and rela

the new evidence -- what hs was ther:z for and the reason

he was thers that particular nigh: was that there was

&)
=

new evidence at that time came to my attention and I wanted

o

to warn him to see what he nad to say about it.

Wnat exactly did you say to Mr. Ebsary?

I can't just relate what I said to him, it was thirteen
years ago; but I would, if you permit me, what I would

say tc him on that particular night, in my opinion, is that
[ had 7resh evidence at this time in rsgard to the Seale
murder in the vicinity of Wentworth Park and I wanted

to know if he knew anything about it or and I also had
evidencs at thaf time that there was a disturbance in the
Wentworth Park area between him and Jim MacNeil and two
others and then, of course, he started to talk and then as

ycu notice -- on the first part of it, "I remember one

night myself and Jim MacNeil were at the State Tavern we were
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Macintyre, cross examinaticn Bv Mpr. Wintermans

going home down George Street.,......" so forth and then it

[ see, okay. flow, you indicate on the statement that he
was warned; and, of course, the words of the warning aren't
on the written statement but you have indicatad in your
evidence here what those words were?

That's right.

You were asked whether, you thought that Mr. tbsary
understood the wirning and I think you said samething you
would say that Ebsary understocd and ycu then indicated the
normal practice was to ask the person wno you were taking

£

a statement from if ome do and some

w

they wantad to reac it,
don't -- a couple of questions arising cut of that.
First of all, how do you know Mr. Ebsary understood the

statement or the warning I should say, hew de you understand

[§¥]

the warning?

I[t's my usual guestion, do you understand that?

de are more concerned about what happened in particular case?

Other than that I can't give you any -- that's my

practice when taking a statement.

I note that on the statement, as there is in scme—statements
these days at least, a place where Mr., Ebsary would indicate
whether or not he understood the warning and that's not

on this particular statement?

No, at that time those are the type of statements that were

used.
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oonn Maclntyre, cross examination by Mr, Wintermans

And you're not sure then whether Mr. Ebsary read the
statament over or not?

o, I'm not sure, no.

I take it that it's fair to say that you don't recall the
axact words of the conversation that you had with Mr. Ebsary
prior to the first sentence on the written statement

that we nhave before us in court here?

10, net the exact words, but words to the effect I said,

Thank you, no more questions.

Chief John Macintyre, re-direct examination by Mr. Edwards
(voir dire)

MacIintyre my learned Triend asked you whether or not

¥ou know the person--I1'm para-phrasing--whether the person

whe brougnt Mr. Ebsary to the station, if in fact you

sent somebody for him, would have made any threats ar
inducements as far as the statment is concerned. Arising

out of that I want to ask you what -- if you did send

somebody for him or at the time when you would send somebody
to pick up somebody for questioning wnat, if any, instructions
would you give that persaon?

Mr. Wintermans: Objection, speculation, he's a

1]

he doesn't know who went. How .can he say what he mignht hav

said and who cares what he might have said.

e
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Chief John MaclIntyre, re-direct examination by Mr. Zdwar-

(voir dire)

Now, during that time of your questi

[S]
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person whom you warned indicated that he didn't unders*and

the warning, what would you do?

I, to be honest with you, I don't ever remember running
into a case where they didn't understand a warning that
['ve run into it after they were warned that they would
either answer or reply they didn't want to say anything
at that time and so forth and I would record that on the
statement. In this case here after I gave the warning

I took it that he did understand it and continued then
to tell him why he was there.

Okay, no further questions, thank you.

3y the Court: Thank you very much Chief.
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Chief John MaclIntyre, re-diract examinatien 5y Mr. Edwards
(voir dirs)
3y the Court: Well, he's been giving svidenc2 about what
nis usual practice was because it's thirtean Jedrs 2¢o

and he can't remember everytning that was s2id and what he's
been telling you is what he's been telling Mr. Edwards is
while he can't remember exactly wnat was said nis ordinary
practise is this and this and I would *hink that this
questions falls into that same category. All it 1s, is it
goes to weight, it's what weight the court wishes <o

iv

D

attach to any answers n in respzct to his memory as to

U]

wnat happened at that ti I think the question is

=
(18]

appropriate in the contaxt of which is askec.
So, assuming somebocdy was sent to bring Mr. Ebsary to the

police station -- putting it this way -- what was your

ot
ot
=
fu

-t

practics at time if you would send somebocdy to bring

another person in for questioning?

[{e]

In my practice at that time was that they weres to have

no conversation with the party that [ wanted to see them

at the station, and I didn't want any conversation with

the party. I have always tried to be very careful especially
in a very serious matter of this type.to have as few people
have anything to do—with the prisoner until I interview him
or the accused I should say until I interview him.

Now, my Jearned friend also asked you how you do that

the accused understood the warning that you gave nim. Put

it this way -- how many investigations would you have done

in your career, would it be hundreds?

Up in the thousands.
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Jeputy Chief Michael James MacDonald duly sworned and exarinec

ef Michael J. MacDonald direct examination by
3 2

(voir dires)

.ir, would you give your name and occupation please?
Wlichael James MacDonald, Deputy Chief Sydney City Police
Jepartment.

Aow long have you been a member of the Sydney City Police
Department?

Thirty seven years,

ind in nineteen seventy-one, you were a serceant witn that
dapartment, is that correct?

Was .

I want to show you Exhibit "Inaudible" I want you to look

11

1%

at the signature at the bottom of each page and t
us whather or not that is your signature?

That is my signature sir.

[t is. You have any independent recollection of the
evening on which that statement was taken?

Ho sir, [ nhave not,

Did you, was there a usual practice followed at that time
in regards to a person who Tike yourself witnessed the
statement?

The witness wouldn't have anything to say at all, he wasn't
allowed to ask any questions. If there was a quastion

or something information you wanted to passed to the
sergeant who was taking the statement you wrote it on a

piece of paper and passed it to him.
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Jeputy Chief Michael J. MacDonald dirsct exzminzzion by
Mr. Edwards (voir dire)
Q. f das there a usual practice as far as who had contact with
? the person from whom the statement was being tzxen --
é in other words normally would anyone other than hie statement
| taker and witness have contact with that person?
A. | Nobody.
I
Q. i Thank you Deputy Chief.
Deputy Chief Michael J. MacDonald cross examination by
Mr. Wintermans (voir dire)
Q. 0o you have any recollection of the taking o7 taat
statement?
A Nolsir.
Q. You can't remember it at all?
A. i No.
Q. | I see. Thank you, no more questicns,
Bv _the Court: Thank you very much Deputy Chief.
Mr. Edwards: That's the evidence for the Crown My Lord.
i By the Court: Mr, Wintermans, calling any evidence on
| the voir dire?
; Mr. Wintermans: I wonder if I could nave five minutes
! to discuss the matter.
i
é Court recesses.
|
|
|
|
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Mr. Wintermans [ won't be calling any =vicencs
By the Court: Mr. Edwards, your curn L3 argue [ guess

Argument of Mr. Edwards:

My Lord the onus is on the Crown, of course, to your
satisfaction that the statement be the two that was
voluntarily made by the accusead, Roy Newman Ebsary, voluntary
in the sense that it was not obtained by any threats,
promises or inducements handed out by the statement taker

Oor anyone else to the accusad and I'17 quote some items

from recent cases tao prove that thers were no cp2ressive
tactics or oppressive atmosphere. [°'17 submit *nat that

onus has been discharged by the evidence before Your Lordship.
Chief MaclIntyre quite uncderstanablv thirteen years having
elapsed since tne taking of the statement can't remember
exactly what was said but he does recall that Mr.
Wwas duly warned and he repeated that warning and he
stated that apparent from the fact that he continued ta

he statement that ne was satisfied did, in Faict,

(w3

take
understand the warning. But, he also stated that it was
his practise at the time to give the person giving the
statement an opportunity to read over the statement and
make any corrections in the statement that they so desire
and there is nothing to suggest that that practice was
not followed in this particular case. My learned

friend in cross examination notice the fact that there

is a time discrepancy between the statsment given by the

accused (Inaudible) and that given by Greg Ebsary sumbit
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, Edwards:

that while 1% is unfortunate does not go to this issue

on the voir dire meaning voluntariness of the statement
that is the item which is being tested here, The (inaudible)
is controvertible that the only persons who had contact
with the accused during the statement taking were Chief
MacIntyre and Deputy Chief MacDonald. The Chief was unable
to say now Mr. Ebsary got to the police staticn, but he

did say his practise was aﬁd he emphasized, especially

in a case like this, if he would send somebody to get

3 person Tor statemant taking that he would be careful and
cautioned him not tc talk about what's going to be the
subject matter of the statement. [ submit that he left

his answers clear here that if, in fact, a police officer
did bring Mr. Ebsary to the police station there is no.
indication that there was anything said to the accused and
[ submit that the overwhelming probability is that there
was not.-- submit that the case law is such now that

every single person that had any contact with the accused
does not have to be called on a voir dire. There are

cases and I get them if your Lordship needed them that
demonstrate that if there is no indication that a person
had any part in the statement taking there is no obligation
on the Crown to call that person and here both Chief
MacIntyre and Deputy Chief MacDonald indicate that nobody
had contact with the accused other than them at the crucial

time and that, ah, Chief MacDonald indicated he nad no

independent recollection--quite understandably because he
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Argqument of Mr. Edwards:

really nad no active part in the statement taking. Whilsz
he had no independent recollection of fthe taking of this
particular statement, stated that it was there practise

at the time that the witness to a statsment would ask

no question, would simply sit there -- I took it as 2 mere

onlooker to the proceedings and he indicated that if

in fact he wished to ask any gquestions that he communicated

nere is no
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So, I submit that the onus on the Crown nhas been dischargs
here, that sufficient evidences is avai
the lapse of all these years to satisfy that the statemasnt

was voluntarily made by the accused, Mr. Ebsary.

Arcument of Mr. Wintermans:

My Lord, about the only thing I agree with (inaudib

the Crown Prosecutor had said was it opening remark thet

(0]

the onus is on the Crown to prove the voluntariness of tne
statement. The rest of it I submit is not proper or not
correct. [ would submit that the burden is on the Crown
to prove that the statement was made voluntarily and that
there were no threats or inducements or promises or
oppressive atmospheres and that apart from the testimony

of one, of at least three witnesses, police officers I sho

say, who had contact with the accused before the statement

A

(¥

a
b

o
-
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Argument of Mr, Wintermans:

Nas given, the only indication that there wis ng threats
or inducements made was by the Chisf wno “astifisad that
although he can't remember what was said ts ths accusad

that in his opinion there were no threats or inducements
or promises made and [ have alresady objected to that
during the testimony and the reason oeing, and it's my
submission that it is for Your Lordship to detsrmine what

£

constitutes a threat, a promise or inducement and not for
the witness to determine that questicn--tiat is the issue.
That's like asking a witness to, an, that may have been

in the park that night whether or not in his opinicn i
was self defensz or something, It's a question of {inaudible;

that has to be determined. It

s not a questicn for a
witness to determine and the way that I think that Your

Lordship answered my cbjection was that my leirned friend

ot

could ask the question and get the answer for wnat i

-

SK

£

was worth that the Crown Prosecutor could go on and
the officer what his basis for that opinion may have been
and I don't think that that was satisfactorily done in
this case,

By the Court: And I also said that the Defense Counsel could

do the same thing.

Mr. Wintermans: That's right and I crossed examined him

and the evidence indicated first of all that ths officer's
recollection was not very good because he couldn't remember
what the times were and he couldn't explain the discrepancy

in times. He agreed that there had to be some conversation
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Arcunens of Hr, Wintermans

nrT

Sefcre tnhne vwgrds, "I remember oOne night myself and Jim
vacNeil,.etc." and but he failed to indicate what that
conversation was and what was said to the accused to

gat him started on that statement and, of course, that's
the critical question what was said to the accused to
gat nim started on his statement and that question has
not been answered by the witnesses and furthermore the
Chief also admitted that at least one police officer was

sent to Ebsary's residence to pick him up and he didn't

-t
pes 2
1+

know who it was -- and didn't know whet, of course, i
didn't know who it was he could hardly testified as to

wnat was said. A1} he could testify to is what the usual

il

s

[45}

oractise was, but whether or not the usual pract

I

mething that is left up in the air and it
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not for the Defense to tie up all the loocse ends 1in the

Crown's case, it's for the Crown to satisfy the court beycng

3 reasonable doubt that the statement was voluntary. [ sumb?

that the evidence has been very shabby in that respect.
['1] be it that it was twelve years ago and understandably
the witnesses don't remember, but that's not the point

the question is not why don't they remember, the question
is giving that they can't remember, one of these officefs
can't even remember it taking place at all. How can the
court be satisfied that the statement was voluntarily given
that the evidence =-- one witness isn't even here because

we don't even know who he is and the other witness can't

remember nothing about it, no independent recollection.

<
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Araument of Mr. Wintermans:

The third witness testifies that thers was some czcnversa‘tisn
before hand but he can't say what it was, tha* he thinks |
that the accused understood the warning but thars is

no indication on the statement that the accusad was asked

to indicate whether or not he understcod the Wwarning and
thirdly he didn't know whether the accused reoazd the statemen:
over or not but simply signed it. Fourthly, the statement

is in the ﬁandwriting of the Chief of Police, not in the
accused's handwriting, so that doesn't exactly help an |

whetnher it was Roy Ebsary's words or those that ware

.

planted there by the Police. I would submit that on the
totality of the evidence there is an enormous <doutt as to

the circumstances leading up to the taxing of the statement.

As far as oppressive atmosphere goes the evidence is tnat

O

nis wife and his son were both at the police station in

kind of effect is

ot
m

other rooms at the same time -- wha

that going to have on a person. There is just a

o |

[

w

S

ct

hi atement

t

enormous doubt as to the voluntariness of

ct

and given the circumstances that the statament was taken
after the initial trial of Marshall was comoleted and I would
submit that it is very likely that the accused didn't

appreciate the situation and didn't understand the seriousness

of the situation and the police witnesses have not

dissolved that doubt and I would submit that the Crown

cannot rely upon this statement taken twelve years acgo

without very strong evidence that that statement was taken



BOO vew wila

FUBM W-100 REFOURTEHS FAFEN & MFG CO

1535

Argument of Mr. Wintermans:

or

voluntarily and without any tnre
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or Ofpressive atmospheres and if the 20lice canno: remember
the conversation leading up to it and “he words of *hat

then the opinion of the Chief that tnere were no

or
3
3
(1]
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w
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inducements or promises without the words of the conversation

I
-
(%]
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upon wnhnich he bases that conclusion I would submiz
toco far to say that is satisfactory. This is a criminal
charge, very serious criminal charge in a court of
and all doubt has to be resolved in favour of the accused
and I would submit that it is very critical and that the

statement should not be allowad in evidence.

8y the Court: Anything further to add Mr. Edwards?

Mr., Edwards: MNo My Lord.

Bv the Court: I am satisfied under the circums=tances on
the basis of the evidence that I've heard neres today that

the statement "V-D-2" was voluntarily taken and given, that
it was not made as a result of a threat, promise or
inducement and in the absence of an oppressive atmospnere
and I find that on the evidence that I have heard near
today and I am now prepared to admit it. That would

bring us to the point where we should call in the jury or

is there something else that vou wish.

Mr. Edwards: No, that's it My Lord. As far as the order

of witnesses for the court's information, I now inter
to call Constable Mroz, who has nothing to do with the

statement but just to finish the (inaudible) that
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ntyra back to put in the two on, the trial proper,

Taen ['11 be calling Corporal Carroll and then Doctor

2y _the Court: Call in the Jury then please.

Jury called, A1l present.

Constable Mroz duly sworn and examined.

coenstable Mroz direct examination by Mr. Edwards.

You are Constable Leo Mroz, is tnat correct?

inat's correct sir.

police oificer employed by the City of Sydney

-~
(]
U
=
1%
oY)

Aobroximately twenty years.

And that is continucusly during that twenty year period?
nat's correct,

You would have been smployed there in nineteen seventy-one?
That's correct, I was.

And, in fact, you were on duty as such on the evening of
the twenty-eignth of May, nineteen seventy-one, is that
correct?

That's correct sir.

On that evening did you have occasion to respond to an
incident which took place on Crescent Street, Citynof

Sydney, County of Cape Breton, Province of Nova Scotia?

That's correct sir.
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Constable Mroz direct examination bv Mr. coWerds

dith whom did you respond to tha<
I

responded with then Constable

currently an inspector with the Sydney P.D.

What time did you respond to that particular call?
Just before midnight -- before five to midnignt and
midnight on that night sir.

Do you recall what the weather conditions were like at
that time?

From my recollection, it would be clear and a seasonable
type of evening, probable tempaturses maybe arcund
Frities or stxbies,

whether or not it was raining?

20 you recall

Mo sir, it wasn't raining from my recollection.
] -

——
-t
—
Q)
=4

Upon your arrival on Crescent Strzet--first of a

wnat direction did vou come on toc Crascent Stree=+?
We travelled by way of Bantick, South Bentick to Cresscent.
Yes.

And we made a left turn fTrom Bentick to Crescent and we

travelled a distance of a few huncred feet down Crescent

where we -- where a fallen, where a subject laying in

the Street came to view and we stopped on the front

side of the fallen victim. -
[ see,

Did you know then who the victim was?
On close examination I knew the victim was a surname S=al=,
he was a mulatto frcm the

a given one, I didn't know,

Pier area,
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Constable Mroz direct examinaticn Sv “~. Idwards

“nen you say mulatto, what do you mzar 2y that?
He was black.
Yes,

And I knew the family for practicaliy all my 1ife, they

lived in the Whitney Pier area. I ¢

()
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Seale on a first name basis, :ut I was aware of the
surname sir. [ knew who he was right away.
Aould you describe Seale as ycu viewed him at that time?

First of all was he conscious?"

]
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Yes ne was there was an utteranc

4

was "Oh God, no" and "Oh Jesus, no" in that saquance and
ne immediately slipped unconscious, thars was no further
conversation from that point an,

What position was he in?

-
}

t

-
resc,

(@]
3
m

scent S

e on Cr

D

e was in an angle, on an ang
of his feet, possibly the right was extanded over the
curd on to the sidewalk area of Crescant, which would be
the right curb as we came in off the left turn.

What did you observe of any injury he might have had?

He was wearing a white T-shirt or white sweater, I can't

recall which exactly, but it would appear that under that

garment he had concea1edf- it appeared that there was
something concealed and we proceeded to raise the garment
and concealed under the garment was a considerable amount
of body intestine, it was spread throughout his chest

area and down his abdomen region, practically the entire

front of his chest and abdomen was lacden with body intestine

on our examination sir.
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direct 2xzmination 5y Mr. Edwards

What position were his hands in?

fis hands were almost directly beside him, just extending
slightly, not very much.

dhat, if any, action did you take then?

Je immediately -- I proceeded to the radio of the cruiser
and I stressed the urgency of the situation to the desk

and for some reason the ambulance was rather slow to
respond. [ think later we checked, there was a further
demand for an emergency elsewhere, Approximately twenty-
tvo, twenty-five minutes after midnight, which would be

the twenty-ninth of May, nineteen seventy-one, the ambulance

¢id respond and I assisted the removal from the ground

<

area and into the ambulancesand later [ followed the
ambulance to Sydney City Hospital.

That was the ambulance carrying Seale?

txactly sir, yes,

And at the City Hospital, what did you do?

Immediately he was transported from the ambulance into the
outpatients area and placed on a -- transferred from the

stretcher to a permanent location and Doctor Nagvi’ appeared

on the scene instantly and I remained in outpatients

With Doctor Nagvi: and Doctor NHaqvi- through the assistance
of a nurse that was on duty had cut the garment, the T-shirt
and then it was very visible under clear lignt.

You observed Doctor Naqvi - treating Mr. Seale at that time?
Exactly sir, yes I did sir, It was very apparent to me that

he was quite badly injured. The intestine by this time ...
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Constable Mroz direct examination bv Mr.

daras

[ don't think we have to get into that again Constable

Mroz. Would you describe the approximate height and weight
of the Seale boy?

I would quesstimate approximately five - five to five - sevan.
Perhaps maybe five - six would be more exact sir. He wasn't
extremely tall as I can recall.

What about his weight?

I would say possibly anywhere from maybe a hundred and
forty-five pounds, one hundred forty.

What type of physical condition did he apoear to bs

in?

As I say, I had pre-knowledge, sir, he was very athletic
very involved in sports in the Pier area. He was in
extremely good condition. He was slight and well built.
Going back to your arrival on Crescent Street just before
midnight that night who, if anvons else, did you see in
the area?

Ahile we were awaiting the ambulance, car number three which
was manned by the late Corporal Martin MacDonald and
Constable Howard Deen had travelled in towards the -- off
South Bentick in towards Crescent and in the light of their
nigh beams I observed Donald Marshall, he was approximately,
two to three hundred feet from the point where we had

been attending to the fallen victim and he was leaning against
a tree in the park. We were in'the City, Marshall was in the
park sort of across the street and he was leaning and his

right hand was extended over to his left wrist or forearm
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that cruiser occupied by both men az I described had
rendered assistance to the injured
taken him to hospita s I believe that was tha story

on that incident.

You mean they took him to the hospital?

In the cruiser, yeah,

How long after your arrival on the scene was it before

you observed Donald Marshall?

()]

[ would say approximately five to seven minuts
de were upright by this tine. SBoth Constable Walsh ang

[ were in a bent position attending s Seale, it was just
a matter then of waiting for the ambulancea S0, we were
upright and we were looking, I think that Constable Walsh
had given a directive to car number three......

By the Court: I wonder if that's...,

You can't say what somebody else did.

Good sir,

“as there any other civilians at the time of your.....

No sir, I didn't see anybody at all during my stay at
Crescent Street.

Would you step down from the stand Constable Mroz and refer
to Exhibit Number One -- I'71] hand you a black felt marker -
perhaps you could just draw along the plan approximately
where you saw Mr, Seale on that night.

Inaudible.
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e Mroz direct examination bHv Mr. Edwards

8+ the Court: Speak up.

Speax up.

fes, it's between the Crescent Street Apartments and the
One ten Crescent.Street,

Which is.designated Crescent Street, E.W. Campbell.

That's right sir. The victim was position in an angular
position with his feet extended over the curb and Marshall
was approximately at this point. That's a (1naﬁdib1e)
marker sir, I would say it would be there.

iright, mark an "x" then where you say you saw Donald
Marshall,

“2 entered to the area by way of Ben;ick, we made a Jeft
turn on Crescent.

['"T1 put this over so the jury can see. Perhaps if you
would again show the position of Sandy Seale.

Seale is here.

fou are showing his head out towards the middle of the road.
And the body 1is extended over the curb or on the

sidewalk, and we had entered by way of Sauth Bentick across
here. We had parked the cruiser in front of the fallen
victim and the ambulance people had come in and they had
parked just ahead of the fallen victim here. Under my
direction I had (inaudible) park the ambulance for the
purpose of pick-up. Marshall was observed approximately

two hundred feet across Crescent Street in the park area.
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Constable Mroz direct examination bv Mr. F-wzrds

You've marked an "x" where Mr. Marshzll was?

Exactly sir, that's right,

Okay, you may sit down. Can you tell us what the lighting
conditions were in the area then?

The lighting conditions, it was basically dark and fairly
poorly lighted. There was a heavy trees growth in that !
area and it obscured the little light that did exist at |
that time. Since then there has been major imorovements ?
and it's considered lighter.

Okay, no further questions Constabis Mroz.

Constable Mroz cross examination by Mr. Wintarmans

So, what you are saying Constable is that it's a lot

brighter around that area now then what it was back in
nineteen seventy-one?

Yes, they have installed short lamp posts. There

re

et}

approximately fifteen, sixteen feet and it's just brilliant
there as compared to the time I described sir.

Now, did you I don't want to dwell on the unfortunate state
that you found Mr., Seale in, but did vou see the intestine
coming out?

That's correct sir, I did, and it probably reached a point

of stop.-- when I was at hosgitaT, where I remained with

a point there that it stopped coming out as it were.
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Constable Mroz cross 2xamination 5y “». Uintsrmans

Have you seen that before in ota2r czses?

[ saw one situation, but it was considerably laess sasvere
it was a domestic quarrel up in thes Ward Four arza of the
City and that resulted in the stabbing of a wife on her
husband and but it was considerably less severe.

But the intestine did come out through the hole?

Yes sir, it did.

As I said I don't want to dwell on that. You're saying
that Mr. Marshall was some two tc three hundred feet

away from where Mr, Seale was lying?
That's correct sir.

And that there were no other civili
I didn't see anyone else =-- no sir,
Are you sure Doctor Nacqui was at the nospital when you
arrived there?

Yes sir, he was. As a matter ¢f fac: he was doing an

operation somewhere upstairs, [ don't know the severity

(Y

“h

k1
1

; but he did come down righ*t awzy to the call. He was

ct

0
actually there when we had landed into outpatients at the
time, yes. He was attired in his cperative pale green
(inaudible).

And you indicated you followed the ambulance in the police
car? .

Yes, I was probably a distance of fifty, sixty feet. I

was there at the same time.
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161.
Constatle !roz cross examination bv Mr. Wirtermans.
inank you.
Mr. Edwards: Ho re-direct My Lord.

Chief John MaclIntvre duly sworn and examined.

Chief John MacIntvre direct examination by Mr. Edwards

Sir, would you give your name and occupation pledse?

Jonn MacIntyre, Chief of Police, City of Sydney, Province
of Nova Scotia.

Chief MacIntyre how long have you heen Chief of Police

for the Sydney Department?

About eight years now.

And you have been a member of that Department for hcow

long all tol1?

Since May the 11th, nineteen forty-two -- forty one years
past.

In nineteen seventy-one you were a sargeant of dectectives?
[ was.

How long did you hold that position, Chief Maclntyre?

I was in detective work for, I would say over twenty years.
Over twenty years? N

Over twenty years in detective work.

i
|
|
i
|

In nineteen seventy-one you were in charge of the investigation

and the circumstances surrounding the death of Sandy Seale?

I was.
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Chie? John Maclntyre, direct examination, bv Mr. Zdwards

And that investigation led to the charge and subsequent
conviction of Donald Marshall?

[t did.

Now, what if any efforts were made to find the murder
weapon -- the knife?

Well the area was searched at that time and I had the.
creeks drained to the best of our ability.

You mean the creek in Wentworth Park?

I mean, that would be one, two, tnree of the creeks
were down.

With what results Chief MacIntyre?

dith negative results.

You never found the apparent murder weapon?

No we didn't,

When did you if, in fact, you did have contact with a
person named James MacNeil, when did you first have
contact with that person?

November the fifteenth, nineteen seventy-one.

That was following the conviction of Donald Marshail?
That's correct.

Prior to that would you have any contact with Mr., MacNeil
with relation to this investigation? o

Mo,

As a result of conversation you had with Mr. MacNeil on

November fifteenth, nineteen seventy-one, did you subsequently

take a statement from the accused, Roy Newman Ebsary?

I did,
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Is that person in court today?

Yes, sitting over here with the blue coac:.

Record shows he points to the accused My Lord.

You took a written statement from Mr. chsary?

[ did.

On the same day, Novenmber fifteenth, ninetaen sevanty-one.
And you took statements from other persons also?

That's corract.

Who were they?

James MacNeil and his brother weres first 2nd then Mrs. ROY
Ebsary I believe was next.

Yes.

Mr. Ebsary and then his son, Gregory.

Following the taking of those statements what, if anytning,
did you do?

I consulted the Crown?

i Who was a*t the time who?
The latz Don C. Macheil and Mr. LeVat:te.

1 Yes.

And I requested at that time because of me handling the

Marshall case and I thought another Department should look

into this matter and the Crown ﬁo my knowledge had the
R.C.M.P. look into it as of that date I had nothing more
to do with it.

S0, all the statements you took on November fifteenth were

turned over to the R,C.M.P. is that correct?

[#ell they were turned over to the Crown, I just don't.......
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Chisf John Maclntyrs, direct examination, by Mr. Zdwards

Aief MaclIntyre, I'm now going %0 show you an exhibit
which 1s marked Exhibit Number Two and that is a statement
by Roy Newman Ebsary, is that correct?

That's correct.

And that is the statement you took from Roy tewman Ebsary
on November fifteenth, nineteen seventy-one?

fes sir,

And that statement is in your handwriting?

Yes sir.

First of all, where was this statement taken?

It was taken in the Detective Office which is in the
driveway into the old police station on Bentick Street

at that t:me led to a building which is off the main
building and in that building, of course, there were

two offices used by the detectives,

And who was present while that statement was taken?

Then Sergeant M.J. MacDonald.

ne is now the Deputy Chief?

R

ala

gt

Prior to the taking of that statement what, if any, warning
was given to Mr. Ebsary?.

I warned Mr., Ebsary because of the seriousness of the
allegation which I knew about at that time =-- that he
need not to answer, he have nothing to hope from any
promise or favour, nothing to fear from any threat whether
or not he said anything, anything you say may be used as

evidence,
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Chief John MacIntyre, direct examination, by Mr, Edwards

Yes, and can you recall whether or not he appeared to
understand that?
I would say he did, yes.

At the time .....

That's usually my question of taking statements =-- I have

a procedure which I follow and I always ask if they
understand the warning.

Had you had any'doubt at the time about his understanding
of the warning what would you have dong?

I would have to hear what his answar was.

Mr. Wintermans: Objection, specualtion, what he would

have done "if".

Mr. Edwards: Well, perhaps I could rephrase it My Lord.

Did you have a practice at the time with respect to giving
warnings?

Yes.

what was that practice?

My practice was when I was taking a statement I always

had somebody present, especially a matter of this type.
I've taken stateménts, of course, alone on other occasions

but usually on this type of thing I would have somebody

present and I would warn them, of course, before we take
the statement--which would be a police officar--he wasn't
to ask any questions or do any talking. If there was
somethfng he wanted to ask a note would have to be written

and passed to me as a note.




29

30

k0

535

O
o

Ee s = Tl s B I o S =

Ja

.

.

168

Chief John Maclntvre, direct 2xaminazt’2n, 5v Mr, Cfdwards

What about the warning that was given =0 th2 narson giving
the statement, did you have any practicz in *hat regard?
Yes I always asked them if they underszood it and I get
an answer from them and I don't recazl’ of any ever being

answered in the negative.

30, you then proceeded to take that stitemen: in question

and answer form, did you?
That's correct,
Could you note when the statement taking began?

Yes, nine fifteen p.m.

(@]
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Well when did the statement taking
“ell on this is says ten ten p.m.
Is it noted on the third page?

Yes ten ten p.m.

Would you read the statement to the jury.

November the fifteenth, nineteen sevaniy-one, nine fifteen
p.m. Statement of Roy Ebsary age fifty-nine years, residing
at one twenty-six, Rear Argyle Street, Sydney, warning.

4=

"I remember one night myself and Jim MacNeil were at the

State Tavern. We were going home down George Street across
the bridge in Wentworth Park and up to Crescent Street?
Question: "What happened?"

Answer: "When we were about over to *he corner of South
Bentick Street near Robbie Robe;tson's on South Bentick
Street, two chaps who were béhﬁnd us came around the side
of us and asked us if we had cigarettes and if we had

any money. We told them we didn't. They asked us to turn
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Chie? Jonn MaclIntvre, direct sxamination, by Mr. Edwards
Out our pocxets, so we turned out our pockets. The short

fella tried to take my ring off my finger while the tall

ct

fella had his arm around the other fella's throat, Jimmy's,
and had him on the ground. When he tried to get my ring

[ was not well, I tried to wrestle him. He swung me onto
the ground. I made a kick at him and he got up and ran off,
[ went over to see how Jim was getting along withthe other
fella and he dropped Jim and ran off with the other fella.

Questicn: "Did you stab the man you were wrestling with?"

Answer: "Hell, no, why would I stab him."
Jquestion: "How old were these fellas?"
Answer: "Young men. One fella was tall, I had to

look up at him."

Question: "What were they wearing?"

Answer: "I would not be able to tell you."

Question: "What nationality were they?"

Answer: "I believe Canadian. I asked them where they were
from and they asked -- when they asked us for the money and

they said Truro."

Question: "Were they white or coloured?"

Answer: "The fella I seen, I thought his face was white."
Question: "What about the short fella?"

Answer: "I would say he was white to."

Question: “"Yhere did you go then?"

Answer: "I went home."
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Chief John MacIntvre, direct examination, bv Mr. Edwards
Question: "Where did Jimmy go?"
Answer: "He went to my place for a few minutas then he went

home to Hardwood Hi11,"

Question: "When did you see Jimmy again?”

Answer: "The next day him and his father."

Question: "For what reason?"

Answer: "They just dropped in, it was actually the first
time I met his fafher. No, it was not the first time."
Question: "Were you in bed that day?"

Answer: "Yes, I believe I was."

Question: "What was Jimmy talking abcut?"
Answer::-"They asked me to.have a drink of wine him and

his father."

Question: "Did he tell you-the Seale boy had died?"

Answer: "No, I can't recall?" —
Question: "Do you carry a knife?"

Answer: "No."

Question: "Does Jimmy still come to your housa?"

Answer: "No, I have not seen him for a long time, he
was not a regular caller at my house."

Nuastion: "liave you been to his house?"

Answer: "Once."

Question: "Can you tell me when this disturbance took
place on Crescaent Street?"

Answer: "After eleven p.m.,"
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Question: "What month?"
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Answer: "In May, the same

ot
[e1]

night tnis boy was s
Question: "What were you wearing?"

Answer: "A reversible top coat, bluz.”

Signed Roy Newman gbsary, witnessed bty myseif and
Sergeant M.J. MacDonald.

Thank you Chief MacIntyre, my learned friend may have
some questions.

Chief John Maclintyre, cross-2xamination, by

Easary on

Is that the first contact you had with Roy

November the fifteenth, ninetean seventy-onz, as tar

as you are aware?
As far as I'm aware, yes.
How did Mr. Ebsaéy and you get together
Well, he was (inaudible) it would be my instructions.
So, you instructed what, a police officer?
That's Yight,

To go in a car and pick him up?

To contact him. I couldn't say whether it was by phone oOr

by car, but he was hrought to the station at my request.

Do you know that police officer or those police officers were?
Nat at this time, no.

So, you don't know what type of conversation may have taken
place between Mr. Ebsary and those police officers if you
don't know who the police officers were, is that correct?
Well, I give instructions when I'm bringing somedbody 1in

for questioning to the police, that is my usual manner of
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xamination, bv Mr. Wintermans

doing things that they are not to hava dealings with the

ne station and I take it from

(=]
¢t

party they are bringing t
thera, That's my usual practice.

And when you arrived in the or when he arrived in the
nolice station, do you recall that -- when Mr. Ebsary
arrived at the police station?

Yes, I was there when he came there,

! Other members of Mr, Ebsary's family were also at the

police station at that time, is that correct?

They were, yes.

Wno wWere they?

Hirs, Ebséry, she was -- I believe I took a statement from
ner before that?

Mary Ebsary?

Mary. Her son. was at the station that evening.

4%}

I ser.

And I took a statement from him, Gregory [ believe was his
first name, and I have another practice that when that

% takes place to keep people apart so that until I

interview them.

| I see, Do you recall the times that between which Greg
Ebsary's statement was taken?

I haven't got it here sir.

‘ You did take a statement from Greg Ebsary that night?

I did, yes I did.
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Chief John MaclIntyre, cross examinaticn, bv Mr. Wint

You wrote it in your own handwriting?

That's right, yes.

Would you 1ike to have notes to refresh your memory?

I won't put this in evidence, it's just for questioning.
Is it your practice to indicate the times when a statement
commences and the time when the statement finishes?

Yes,

Have you done that on that statement?

Yes.,

Could you indicate what those times are?

On this statement it shows nine fifty-five beginning and
it finished at ten twenty,

[ see.

And the statement of Roy Ebsary, who was present when
that statement was being taken?

The Sergeant M.J. MacDonald at that time who is ncw-

the Deputy Chief.

And ncbody else?

Nobody else, no,

Where would Greg Ebsary be while that was taking place
while Mr, Roy Ebsary was being questioned?

dell he would either be on his way down or in the building.
Vlould you leave the room during the time the statement
would be taken?

No, I wouldn't.
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statement of Roy Ebsary?

That's correct.
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And continually with Greg Ebsary during
Greg Ebsary?

That's correct.

Then why is it that Roy Ebsary's statement was taken at
nine fifteen p.m. until ten ten p.m. and Greg Ebsary's
statement was. taken from nine fifty-five p.m. until ten
twenty p.m. There appears to be a fiftesn minute overlap
there that for the last fifteen minutas of Roy cbsary's
statement you were talking to Greg Ebsary ar.for the first
fifteen minutes of Greg Ebsary's statsment you were talking
to Roy Ebsary?

I admit that would be a mistake on the timing there on the

bottom of the statement. The time on the top would be

1

kan in

£

correct and as you noticed this statement is ¢

C

question/answer form and I didn't get into the next statement
until this statement was finished.

I see. Now, do you have an independent recollection of times
when those statements were taken ar are you pretty

much relying on your notes? -

I'm relying on my notes, but I never take two statements

at the one time or get involved in the second one when I

take the first aone.

ir
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Chie? John Macintvrs, cross-a2xzminztion, 5y Mr. Wintermans

sary aware of the preseance of other members

Cr

Was Mr. Roy E

of nis 7Tamily at the policastaticnwhile this statement

[ couldn't answer that.

Do you recall any conversation to that affect?

Because I think his wife was at the station. A statement
was taken from her before this one. I wouldn't be able
to answer that of what knowledge he had.

When you say that the statement of Mary Ebsary was taken
before Roy Ebsary's statement, how long before?

Just little while.

81

Couple of minutes tefore?

[ wouldn't say, I don't know, I'd have to look at the

You took the statement from Mary Ebsary yourself, did you?
That's correct.

In your own handwriting?

That's correct.

Would you like to look at that statement just for the
purpases of seeing if you indicated the times on that?

I Qi?l s$ir,

What does it say? =

It says statement of Mary Patricia Ebsary at eight forty-five.

That's con November the fifteenth?

That's correct.
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nief John MaclIntyre, cross-examinaticn, bv Mr, Wintermans

(o]

Eight forty-five p.m,

Yeah. It finished at nine o seven p.m.

NMow, I note that this statement you indicated begins:

"I remember one night myself and Jim MacNeil were at the
State Tavern, etc." I suggest that there must have

been some conversation between yourself and ®Mr. Ebsary

before that first sentence by Mr. Ebsary and before the

warning that you gave to him. VYou must have said something

to him to get him on the topic at Teast.

Yes, I did.

Well, in those words I suppose I took a statement before
that from James MacNeil where accusations were made and
because of that that's why I had Mr. Ebsary taken to the
station and I would inform him at that time, I can't

think of my exact words, that's thirteen years ago; but

I would inform him that there was new evidence that.
cropped up in this Seale case and that he was taken down
here for questioning and at this time I must warn you

and then Mr. Ebsary started to talk on that first sentence
there and he said I remember one night myself and Jim
MacNeil were at the State Tavern we were going home down
George Street, across the bridge in Wentworth Park, up

to Crescent Street, and then of course the question/answer
started out.

Now, is it possible you may have told Mr. Ebsary scme of
what Mr. MacNeil--Mr. James MacNeil had indicated in his
statement. In other words, did you tell Mr. Ebsary any of

the content of Mr. MacNeil's statement?
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Chief John Maclntyre, cross axaminatican. Sv e, /intarmans

No, no.

You didn't say anything about someone elssa saving that

he might have been involved or anything like %hat?

No, I was checking on the authentity of the other stateme
at that time when I was asking him the questions.

[ see. You have indicated that you can't recil] what

you said to Mr., Ebsary right before this statement was
given, is that correct?

I can recall, I can recall that I did tell him way he was
there and I had a statement in my presence at that *time
which I had just taken which was making a very serious
complaint and I was investigating it further at the time.
He was knowledgeable of that what I had told¢ nim when he

started talking about what he remembersd.

Bud-blu B3I A
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Now, you say you were the officer in charge of the

investigation into Donald Marshall, Junior?

Yes.

Mas it you who decided that there was sufficient case

in your opinion, to lay a charge against

Donald Marshall,

Junior?

On the advice of the Crown, sir, at that time.

Who was the Crown-—at—that time?

The Crown Prosecutor was the late Donald €, Macleil.

He's since deceased?

That's correct.
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ntyra, cross examination, by Mr. Wintermans

Yes,

And since then was Lou Matheson.

[ see. As the officer in charge of the investigation,

you would be aware of what evidence there was in

respect to against Donald Marshall?

Yes.

And given what you heard here over the last few days

By the Court: I don't think he's been here, but.

Okay. Given that there is now a charge against Roy Ebsary
in relation to the matter, why was Donald Marshall charged?
What kind of evidence was there against Donald Marshall
back in nineteen seventy-cne?

Well there was eye witnesses to the murder at that time?
Eye witnesses?

Eye witnesses, yes,

What were those eye witnesses supposedly seeing?

Mr. Edwards: Objection, we are getting a little far field

now because the realm of nearsay. My learned friend is
aware of the witnesses who were called on the original
trial. If he is interested in getting before the jury

what those eye witnesses saw then let him call them, but

it is improper, I submit, for him to bring out that
evidence through this witness. Call them and subject them

to cross examination.
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Chief John MacIntyre, cross examination, by Mr, Wintermans

B8y the Court: I think that's so., If there arz eye

witnesses that you wish to know about or wish to know what
they said or saw then they are the ones that should be
approached, not this witness who is speaking from hearsay.
You know, I'm not (inaudible) to the particular charge.

Mr. Wintermans: My point is that perhaps the jury maybe

curious to know how Donald Marshall was ever convicted
in the first place.

By the Court: Well, they might be curious about it, but

+

this is the trial of Roy Ebsary. That's no way to conduct
a trial.

What were the names of those eye witnesses that were
involved in the Marshall case thén?

Maynard Chang and Jonn

Okay. Do you recall what you were wearing when Yyou

took the statement from Mr. Ebsary? Were you wearing
vour uniform or were you wearing civilian clothes?

Mo, civilian clothes.

Plain clothes. What about the Deputy Chiefr MacDonald who
was present when the statement was made?

He was wearing plain clothes too,

And that statement was taken after the conclusion and
sentencing of the Danald Marshall trial?

Yes.

Sa, it was like new evidence coming forward after the
trial was already finished.

That's right,
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Chief John MaclIntyre, cross examination, Sv Mr. Win

Nhat exactly did you do with this new evidanca?

I had a session with the Crown at the time and suggested

wuy

to them that another police department take over this case
because I had already handled the Marshall casz and I
thought there could be a conflict there and [ wanted to
to--and, ah, my request was granted becausz after November
the fifteenth, nineteen seventy-one, I had nothing further
to do with this case.

Nothing at all?

No.

You weren't.involved in an advisory capacity ar anything
like that?

No.

Do you know who in the R.C.M.P. took over the investigation
at that time?

Yes, I know who took it over,

Who?

Well it was two officers from Halifax and I think one

ot
p )
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was a Staff Sergeant Allan Marshall and the ott
was Sergeant Smith,

By the Court: What was the first person's name?

Chief MacIntyre: Al Marshall, I believe he was a staff

sergeant My Lord.
Were you at the.scene that night in nineteen seventy-one
down at the park?

No, I wasn't.
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Chief dohn Maclatvre, cross axaminaticn, bv Mr, Wintermans

Thank you, that
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Cnief John MacIntvre, re-direct examination, by Mr. Edwards

My learned friend brought up the names Maynard Chant and John

i((iraudible) €0 you know if both of those gentlemen are still

alive and residing in the area?

Yes they are.

And what Al Smith and Sergeant Smith are both those
gentlemen- still living?

They're both living, yes.,

8v the Court: Thank you very much Chiaf.

Corporal James Carroll duly sworn and examined

Corporal James Carroll,direct examination, by Mr. Edwards

You're Corporal James Carroll and you are a member of the
Royal Canadian Mounted Police stationed at the Sydney
Detachment, is that correct?

Sydney sub-division, yes.

And you are attached to the general investigation section
of that force?

I am.

How long have you been a member of the Royal Canadian
Mounted Police?

iwenty-three years completed in January, next year,




bud wsa ol

FONM W-100 HuPURILHS PAFEN b MFG LU

11.

)

o

¥ o . =

I=

182

180.

Corporal Jzmes Carroll, direct examination, by Mr. Edwards

How long have you be2n stationed in Sydney?

It will be four years this past July.

fou were involved in the nineteen eighty-two investigation
of Sandy Seale's stabbing, is that correct?

I was, yes.

And you began that investigation when?

The early part of the year, I'm not sure of the exact date.

February, nineteen eighty-two?

Sounds close, yeah.

During the course of that investigation did you have a
meating withthe accused, Roy Newman Ebsary?

I did, yes.

| And is Roy Newman Ebsary in court today?

Yes he is seated in the front row wearing a blue top coat,

blue slacks, glasses, small beard,.

| On the twenty-ninth day of October, nineteen eighty-two,

did you record a statement from Roy Newman Ebsary?

[ did.

And that statement was recorded where?

[t was recorded at his home on Falmouth Street in Sydney
Just the two of us were present, it took place in the
kitchen area of his home and it runs for about twenty
minutes, it started just before noon time and I believe
it finishes at twelve fifteen, twelve seventeen.

You have that tape recording with you today?

Yes I do.
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Corporal James Carroll, direct axamination, by Mr,

May I have it please to mark as an exhibit.

For the record My Lord I should indicate that my learned
friend is waiving the necessity of voir dire raspecting
the admissibility of this tape reccrding and is thereby
adhittfng that it was voluntarily made. I understand that
he is also prepared to admit a transcript which Corporal
Carroll prepared with relation to the tape recording which
I also propése to tender as an exhibit. Mr. Adintermans,

I believe, will agree that he has had an opportunity

of comparing the transcript with the tape to verity thneir
accuracy.

By the Court: Perhaps Mr. Wintermans should speak for the

record,

Mr. Wintermans: That correct My Lord. I should state tha

| in the presence of the jury this is an admission that
| the statement was voluntary in the sense that it ought

| to be admissible in evidence. We are not necessarily stat

thereby that it is completely and perfectly accurate and
should be totally relied on.

By the Court: No, no, that's a matter.-=iwait for the

jury.

Mr. Wintermans: That's right, just to dispel any question

in the mind of the jury, rather than go through the
procedure of proving that no one threatened Mr. Ebsary or
anything to make this statement we're agreeable with that.

By the Court: Very well.

Mr. Wintermans: The same with the transcript of the tape,

[ understand that the tape will be plaved for the jury in

ing
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| Cornoral James Carroll, direct examinztion, bv Mr, Edwards

court and tnhey will be able to take the tape and the
transcript into the jury room during their deliberations.

Mr. Edwards: That is correct My Lord, with Your Lordship's

permission I now propose to have both the tape and the
transcipt marked as an exhibit and I have extra copies of
the transcript which I would propose to distribute

to the jury and to Your Lordship to facilitate you both
as the tape is played in court,

By the Court: Very good. The tape will be exhibit three?

| Mr. ESdwards: Yes sir,

Corporal Carroll I'm now giving you the tape we just referred
to, it's now marked as Exhibit Number Three and would you

put it in the recorder please and prepare to nave that

played to the jury. 1I'm also giving you the transcript

which is now marked Exhibit Four.

Mr, Wintermans: My Lord I wonder, although it's pernaps

normal”™ I should wait til he is finished his evidence,
but since I nave agreed to the admissibility of the tape
I wonder if I might be permitted to ask just one question
befaore the tape is played for the jury so they could
perhaps might consider that while hearing the tape.

Mr. Edwards: Perhaps, if I could....

Bv.the Court: Maybe if I knew what the question was.

Mr. Wintermans: My learned friend has graciously consented

to ask the question himself.
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Corperal James Carroll, direct examinazica, by Mr, Edwards |

At the time this reccrding was made what would say about

Mr. Ebsary's state cf sobriety?

[ suspect that he had one or two drinks of wine. He didn't
in my presence and I insisted that he not drink anymore

if he had, in fact, been drinking onm that particular day
which I suspected. He was far from being intoxicated.

I have seen him in various states of sobriety in the past
and in my opinion he was reasonably normal.--in a reasonably
normal condition.

Mr. Edwards: Just a second before you turn it on, is

everybody at least able to look on with somebody with

a transcript. i

|
Playing of tape whereby Corporal Carrcil takes a statement fron

Mr. Roy Newman Ebsary on the twenty-ninth day o7 October,

nineteen eignty-two. (Inaudible).

Okay, Corporal Carroll, just following up on that last
part there, did you and Mr. Ebsary, in fact, go to the i
location where he said he buried the knife that night?
Yes.

When was that?

On the second day of November, just a few days after that
recarding was made. Myself and Corporal Douglas Hyde,

my partrer at the time, we picked up Mr. Ebsary about

nine thirty in the morning and we were directed to one
twenty-six Rear Argyle Street, (I believe was the address)

and we proceeded to dig up a small plot of land in the back
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Corporal James Carroll, direct exzminz<icn, bv Mr. Edwards

That was in Mr. Ebsary's presence?

Oh yes, at his direction. We concenzrated on an area
about four feet square digging down approximately twelve
fourteen inches deep and we found nothing other than
broken glass, coal ashes and usual debris, but no sign
of a knife blade or knife handle.

Okay, no futher questions,

Corporal James Carroll, cross examination, by Mr. Wintermans

Of course, he indicated that knife handle wasn't buried,
it was thrown?

That's correct, it was the blade that wz were looking for.

{ Have you had any experience in the past with trying to

find a thin piece of metal in the ground that had beszn

buried eleven years before or sa?

| No, very limited experience in searching for metal objects.

Would you be able to answer one way or the other if [ were
to suggest it might have rusted or dissolved in that amount
of time?

You would expect there .would be some rust on it, I wouldn't
think that:it would be totally gone but we were looking
very carefully for any remains of a small blade, even
to“thé_boint of-ﬁa11s or stakes of that sort of thing whfch
were present.

So that part of the statement then wasn't quite a;curate
then, is that right, or else the spot that he brought you
to was the wrong spot?

dell, we were totally relying on his direction. I think he

i .
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Corooral James Carroll, cross examination, bv Mr. Wintermans

mentions here a spot in the, he gave it to believe that it
was a very small area to begin with and we enlarged thinking
he might be mistaken, so we probably went four or five

times the distance that he indicated.

Mow, when did you first get involved in this?

If I can refer to my notes, I think February of eighty-two.
That would be now long before -- when was that statement
taken?

October twenty-ninth.

Mineteen eighty-two?

That's correct, yes.

That's just over a year ago?

Yes.

And you had been involved some nine months before that
in the investigation?

Again, I would have to go to my notes. There was........

i When did you first -- did you ever see Donald Marshall

in Dorchester?

Yes, I did.

When was the first time you saw hi@jﬂ

I think -- again, I'11 have to go to ﬁ% notes.

I have one notation here on the ninth of March, nineteen
eighty-two that I interviewed Mr. Marshall at Dorchester
Penitentiary. Now, there were two interviews, I'm not

sure if that was the first or the second, if I can go

back further.
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Corporal James Carroll, cross examination, by Mr. Wintermans

Now, you took a statement -- was it you that took that
statement from Donald Marshall in Dorchester Penitentiary
that Mr. Marshall was cross examined on by the prosecutor?
[ was present when the statement was taken. I found my
other notes herez-the first interview was on the eighteenth
of February, when myself and Staff Sergeant Harry Wheeten
drove to Dorchester and interviewed Marshall for the first
time and because of a disturbance in the penitentiary on
the previous, a rumble, it was dangerous for us to discuss
anything with Marshall at any length because the guards felt
he would be punished by the other inmates, so our interview
was very brief and we made arrangements to come back at

a later date, which was the other date I just mentioned.
Ninth of March, nineteen eighty-two?

Ninth of March, yes,

And that's the time you took that statement?

Statement was taken by Staff Sergeant Wheeten in my
presence,

[ see. Did you ever do anything or say anything to Donald
Marshall to get him to write letters to Roy Ebsary?

NQ- 1P

Are you aware of any letters written to Mr. Ebsary from
Donald Marshall?

[ believe Mr. Ebsary has mentioned that to me. I could

be mistaken but I believe he had received a letter freon
Marshall or he wrote one, I'm not sure of the event but

there was-some contact.
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Corporal James Carroll, cross examination, 5v Mr. Winfterm

—

You didn't, you're saying that you didn't in¥
Marshall to write to Mr, Ebsary?

Mo sir. In fact, on recollection I believe Mr. Ebsary
had told me he received a letter from Marshali. [ asked
him to find it for me and he was unable %o produce it.
Are you aware that Mr, Ebsary's house was gones through by
the R.C.M.P. and a lot of paper and things remcved from
his house?

Yes sir, I instigated that search, I had a search warrant
and did seize numerous papers and cassetts recordings.
Where are those articles?

Mr. Ebsary has received them all back. [ razurned them
to the Correctional Centre at the time he was residing there,
They were presented to him.
Was that seizure, search and seizure of Mr, Ebsary's property
was that before this statement, the tape reccrded statement
the one that you played here in court,

I'm sure it wasn't but again I would have to do some
research on dates, it would take me awhile to find it,

but if you wish.

Well, it doesn't matter what the exact date was.

I believe it was before the tape, I'm quite certain it was.
So, this converstion that you had with Roy Ebsary was not

the first conversation that you had with Roy Ebsary was 113

No.
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| Corooral James Carroll, cross examination, by Mr. Wintermans |

i You had been in contact with nim quite a few times or

several times.

Several times.

And you say that Mr. Ebsary, in your opinion, had consumed
some alcohol before that tape recording?

[ suspect he had, yes.

8y the Court: Mr, Ebsary maybe you -- sit down, Mr. Ebsary.

| Now, Mr. Wintermans do you want a little time. Mr. Ebsary
Eis Popping up every minute or so to instruct you on
Esomething or other and this must be kind of difficult for :
;you. Do you want to speak to him and get instructions.
_That My Lord would be fine, the only thing is it's twelve
fthirty, [ wonder if ,...

8y the Court: Are you going to be much longer?

Mr. Wintermans: ['m not sure, a few minutes at Jeast.

|8y the Court: Well, I don't mind going on a few minutes
ibeyond the twelve thirty, there is nothing particular
magic in that. We can still have our hour and a half for
[the noon hour. But, if you want to take a little time and
Isit down with Mr, Ebsary and get some instructions so

You are not interrupted everytime you say something.

Mr. Wintermams: Are you suggesting a short recess then.

I can't really take instructions in front of the court.

By the Court: I'l1 give you then a couple of minutes and

we'll resume again. So we'l] adjourn for five minutes.

Court Recesses.
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Corporal James Carroll, cross examination, by Mr. Wintermans

Jury called., A1l present.

Now, we heard the Chief of Police, Chief MacIntyre,

testify that in nineteen seventy-one he turned the case
over to the R.C.M.P. after -- this was after the Marshall
trial was over and at the time Mr. MacNeil gave a statement
to the Sydney Police on November the fifteenth, nineteen

seventy-one. As the officer in charge of the present case

| can you shaw us when the R.C.M.P. became involved in this

case?

| Mo, you can appreciate the fact that there is a great

| deal of documentation in this file, there is three full

file folders and there is correspondence on file showing

| that the R,C.M.P, did at some early date assist the City
| Police in the investigation at that stage. That was quite

1a brief part, I think it involved two interviews.

Aand was there any other R.C.M.P. involvement between that
first time whenever that was and the present investigation
which was the last year or so?

[ don't believe so, from the two interviews I'm aware of
done by the R.C.M.P. I believe it would be late seventy-
one or early seventy-two.

Do you know what type of interviews those were?

Mr. Edwards: Objection, My Lord, I wonder if we could have

the‘jury out for a moment, there is something that I think

should be discussed on the matter.
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8y the Court: Well, I think if they are going to be

any time, I'11 think we'll adjourn, the jury can go fcr
Tunch and be back at quarter past two.

Prothonotary: Court stands adjourned.

By _the Court: MNo, no, I'm sorry, we're going to discuss

this matter here.

VOIR DIRE:

| Mr. Edwards: My Lard, first of all there is a significance

| body of press in the courtroom I just want to re-emphasize

that anything discussed out of the pr

in

sence of the jury
| may be not be broadcast.

| By the Court: That is true.

| Mr. Edwards: My objection was my learned friend knows

| that the types of interviews that he's asking about were

| in polygraph interviews and as such ths polygraph not
!being admissible evidence no mention, ! submit, should be
%made of it. My learned friend knows that polygraph tests
were conducted at the time ahd [ submit when he asking

that type of question what type of interviews they were,
lhe's trying to get out the fact that his client took the
polygraph test back during that investigation. Number

one, the polygraph or reference to it is not admissible.
Number two, this witness does not have any personal knowledge
of that investigation and therefore my learned friend is
illiciting hearsay and as long as it wasn't too prejudicial
or too far afield I was prepared not to object, but now he

is now in very dangerous territory.




3y the Court: Mr. Wintermans?

Mr. Wintermans: First of all, My Lord, I think that

this witness is not an ordinary witness in the sense
of the hearsay rule, in that he is tne officer in
charge of the investigation.

By the Court: You think, did you think that the hearsay

rule doesn't apply to informants?

Mr. Wintermans: (Inaudible)... I would submit that in

the sense that a person who has access to hospital
records, for instance, can give, give what they say.

By the Court: It's not the same thing at all, Mr.

Wintermans.

Mr. Wintermans: Or business records, that type of thinag,

can be, that a perscn who has access to 2 certain type of
information is in some situations entitled to refer to
thnat information even though he may not personally have
taken it.

By the Court: V%ell, in my view, that doesn't, whatever

you're saying does not apply to this witness in this
trial. With respect to the investigation that he's
conducted since February of Nineteen Eighty-Two.

Mr. Wintermans: Thank you.

By the Court: And I would ask you and and I agree with

the objection taken by Mr. Edwards that if, that this
line of questioning ought not to pursued if it's going
to the i1liciting hearsay evidence. low I don't know
now that affects your further questioninag, but I don't

want you to get into that area at all before the Jury.
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8y the Court:

I don't think it's appropriate or relevant. Now,
[ have the, it iooks like there's going to be arauments
and I don't know how long, much further you would be
cross-examining Mr., err, Sergeant Carroll, but I
have let the Jury go for Tunch so we miaht as well ao
too. And we'll resume with this witness on the stand
and presumably it won't take very Tong and then after
that we'll hear Dr.

Mr. Edwards: Dr, Naqvi.

By the Court: Dr. Nagqvi. And that will be the last

witness,
Mr. Edwards: For the Crown.
Ev the Court: Is there any indication of the Defence

will be calling evidence or I know, you may not want to
tip your hand in the matter now at all?

Mr. Wintermans: Can't really indicate that one way or

the other.

8y the Court: Mo. I was just wondering whether you

would want to address the Jury this afternoon is what
[ was thinkina in terms ...

Mr. Wintermans: I think I for one would prefer to do

it tomorrow considering that it wouldn't take all that
lona and rather than break up the summations_ggazthe
charge, I think it might be appropriate to, since we
have the time scheduled, certainly the Jury would be
out before Tunch I would think. Even if all three of .

US. s

192..
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By the Court: Well, we'll see how it, we'll ses how it

goes. I'm not prepared to arant that right now because
the time is of somé concern, but if you feel in a position
where you can't properly act for your client in doing it
then, then I'11 consider it. But let's just see what
happens this afternoon. And we'll, so we'll adjourn

then until a quarter past two.

Court adjourned for lunch.
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Court resunes.

Jury called. All present.

Sy the Court: You're still undasr oath Corporal.

Wintermans?

Mr. Wintermans: Ho more questions.

By the Court: Re-direct?

Mr. Edwards: No re-direct, My Lord.

By the Court: Thank you very much.

Mr. Edwards: ©Dr. Naqvi, p1ease.

'

[
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Or. M. A. Naavi duly sworn and examined.

Dr. Magvi, direct examination, by Mr. Edwards.

Sir, would you give your name?

My name is Manmood, Mahmood Ali ilaqvi.
And your profession?

I'm a surgeon.

You're alsurgeon.

Yeah,

Mr. Edwards: My Lord, I should advise the Court that

[ will be seekina to qualify this witness to ogive opinion
evidence in the field of general surgery in determining
causes of death.

gv the Court: You're not prepared to admit those

qualifications at the moment?

Mr. Wintermans: Yes. 1I'd be prepared to admit that

Dr. Nagvi is & gualified medical practitioner and with
a specialty in surgery and that he would certainly be,
given those qualifications, in a position to give an
opinion on cause of death.

By the Court: All right. Thank you very much. So

qualified then.

Dr. Naqvi, you practice surgery where?

Sydney, Nova Scotia.
And you've practiced surgery at that location for how
long.

Approximately fifteen years.
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Or. M. A, Magvi, Direct Examination 3v M-, Zdwards

About fifteen years?

Um-hmm. Fifteen or fourteen, something like that.

So you would have been a surgeon in Sydney in May of
Mineteen seventy-one, is that correc.?

That's right.

And on the early morning of May twenty-ninth, Mineteen
seventy-one, did you have occasion to see one, Sandy
Seale, a teenage youth at the City.:Hospital in Sydney?
Mr. Sanford Seale was admitted to the City Hospital on
twenty-nine, five, seventy-one at two a.m. at the
Sydney City Hospital.

That's when he was, that's when the actual admission
was noted, is that correct?

That's right,

He could have been there sometime prior to that, is
that correct?

Mot more than a few hours maybe.

Not more than a few hours. But as mucn as @ few hours
earlier?

It's possible. An hour or so.

Okay. When you first saw him that morning, did you

note the exact time you first saw him?

No, I.didn't.

186.

No. Okay. So you can say it was sometime after midnight?

I''d say so.
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Mr. Wintermans: My learned friend is leading the

witness and I...

Mr. Edwards: I thought these were preliminary matters,

fy Lord, [ I'11 withdraw it if it causes offence.

Mr. Wintermans: I think the question of when, when Or.

Naqvi first saw Mr. Seale is a question of some
importance...

By the Court: Well, if it is of some importance then

['m sure that Mr. Edwards will not lead.

Can you give us an approximate time, say between hours
wnen you would have first seen him?

Ah, it has to be after midnight.

After midnight?

Yeah.

And what would have been the latest that you saw him
that morning?

The latest would be two o'clock in the morning.

[ see. So sometime between midnight and two a.m. you
first saw Mr. Seale.

That's right.

Now, could you describe, as far as you have an independant
recollection of him, his approximate size?
(Inaudible)...size?

Yes.

I couldn't.

I see. Okay. WouTd you describe what, if any, injuries

you observed on Mr. Seale when you first saw him?
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Dr. M., A. Magvi, Direct Examination by Mr.
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At the time when I saw him he had a, a stab wound of
the abdomen with the evisceration of the small bowel
over the abdominal wall. He was unresponsive, he was
in a state of shock. He did not have any blood
pressure and his pulse could not be recorded. His
condition was very critical and at that time he was
given initial resuscitation and then was taken to the
operating room directly from the emergency room. At
that time, an operation‘was performed. If you like
me, I'11 read the operative report.

You, you performed the operation did you?

That's right, yes.

Ckay. I don't want to get into the details of the
operation. But, perhaps you could tell us just
generally what you did. What was the purpose of the
operation?

His, the wound on the abdomen caused evis, injuries
into the inside the bowel and there are not many, I
can read it for you. 5

Do you recall how the wound appeared, the external
appearance of the wound?

[t was a sharp, a wound as a result of a sharp object.
Yes. And what, if anything, can you say about the
size or appearance of it?

I couldn't tell you a definite size but this, this is

the size I would think, with the fingers spread.
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Br, M. A. Haavi, Direct Examination by Mr.

m
(&8
-
s t]

3
(W1
(]

[ see. That's, that's the width of it,
Yeah.

Okay. And so this first operation that YOu performed.
What did you do?

At the first operation, he was pPrepared in the operating
room. -Under dnaesthesia, an incision above and below
the stab wound was extended. In other words, his own
stab wound incision was made enlarge, both above and
below.

Okay.

There was a, no tears into the small bowe] Was encount-
ered, but there was a tear into the large bowel and
there was a free spillage of fecal material into the
Peritonaeal cavity. Huge retro-peritonaea] hematoma,
extending from the Jeve] of the esophagus to the...
(Imaudible)... on the left side. Although the aor+a
was palpated and it appear .«. (Inaudible).. this
probably was secondary to a stab would into the aorta
which sealed off into the retro-peritonaeal space.
This was not touched with a fear of bright bleeding
already present into the aBdominal cayity,

Okay. Would Just, if I could stop you there, just in
layman's terms, you repaired, you repaired some damage
but you didn't touch the aorta during..,

At this time.

That operation. TIs that correct?

s}
W0
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Or. M. A. iHlagqvi, Direct Examination bv Mr. Edwards

Yeah.

Yes.

He had other vessels injury. There was an opening into
his arteries going into the small intestine and his small
intestine was bad at the same time. So we repaired all
the other injuries...

Right.

And we did not open the aorta, no.

So approximately what time did that first operation have
been completed?

What time was completed? Ah,...

Approximately Doctar:if you don't have the exact time.
Hell, he was back in tﬁe recovery room by seven o'clock
in the morning,

By seven o'c1§ck in the morning.

Yeah.

How was his condition after that first operation?

Well, at seven-thirty a.m. that day he did regain some
consciousness. But there was still free bleeding
through the Lavine tube. Started bleeding, he started
bleeding into the stomach at that time.

He started bleeding in the stomach after the first
operation?

Um-hmm., The dressing was saturated with the blood which
again was, the cause of this bleeding from the aorta and
also bleeding from the stomach. He was remain in shock

and he did not have any urine output. His condition
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Or. M. A. Nagvi, Direct Examination dy Mr. ESdwards

was critical. And his hemaglobin dropped, this was

at seven thirty a.m. Then, then he, same morning he

.went back to the operating room to repair the aorta.

So this is the second operation later in the morning,
is that it?

Yeah., Um-hmm.

And was the aorta repaired at that time?

Second time, yes.

Yes. Okay. And following that second oﬁeration, what
can you say about Mr. Seale's condition?

I have a note here on follow up, May twenty-ninth at
seven p.m.

Yes.

Patient's condition remains critical. There has not
been any response since the surgery and patient has
been on ventilator with an endo-tracheal tube and has
had no urine output. Has been given (Inaudible)..
medication but still there was no improvement. His
chest tubes were draining and his blood pressure was
markedly Tow.

This was at seven p.m.?

At seven p.m. -
Yes.

Patient's condition remained critical and it was at this
point, he was hopeless. And I have a Tast note here,
at eight: 0 five p.m. ...

Yes?
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Or. M. A, Nagvi, Direct Examination bv Mr. Zdwards

Unable to obtain blood pressure. Patient's condition
critical. And no pulse obtained. Heartbeat has stopped.
Patient pronounced dead,

He was pronounced dead at eight 0 five p.m?

That's it.

And Doctor, based on your observations at that time, to
what did you attribute the cause of death?

Massive hemmorage and abdominal injuries, shock and this
was cause of_the death.

[ see. What if anything can you say about the amount of
blood he would have lost?

My note here says we have given twenty-seven pints of
blood. Initial resuscitation.

Twenty-seven pints of blood. How would you describe
that.in terms of quantity?

That's fourteen thousand cc's.

Yeah. Perhaps I should put that another way. How would
you characterize the transfusion of that extent?

Was almost total body blood replacement.

Okay. Now you've stated in your earlier eyidence that,
you stated in your earlier evidence that you felt the

cause of the injury was a knife or blunt, or sharp object.

Is that correct?

Yeah. Sharp object.

Yes. A1l right. What would you say could have been the
minimum length of the blade that could have inflfcted

that injury?
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Or. M.A. Naavi, Direct Examination 5v Yr. Edwards

I couldn't say minimum, but I could say, acain, it
would be approximately the width of my palm.

The width of your palm--what is the width of your palm,
three inches, do you agree it is three inches?

Well you measured it, I didn't.

You have a look and you tell me.

Three and a half,

Three and a half,

Thank you doctor.
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Dr. M.A. Nagqvi, Cross Examination bv Mr. Wintermans

Now, I notice you ?1ipping through some notes there, are
you relying on those notes to give your testimony?

Yes.

Are those notes made by yourself or.....

These notes are part of the hospital medical records,

the time of the discharge of the patient.......

Are you the one who writes down that information that goes
into those notes or does someone else?

Yes most of it is -- the medical part, which is the
responsiblity of the direct patient's care, is mine, but
other people write notes just the same, the nurses write
the notes and other medical personnel.

[ notice that there is no handwriting, hardly any handwriting,
on these papers?

There is handwriting there.

Did you write that?

Mo, that's the other doctor.

The rest of the information that you have there is typed,
is that right?

Most of it, yeah.

Do you have very much of an independent recollection of
what happened?

[ Took after thousands of operations a year and I couldn't

tell you.
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Or. M.A. Naavi, Cross Examination by Mr. Wi-termans

S0 you don't specifically remember this incident?

[ remember the patient, I mean [ remember I done the
operation, but I couldn't remember anything detailed.
Now, do you remember the time of death?

According to the notes......

That's not what I asked you, the question is do Ycu remember

the time of death?

Time?

Yeah.

[ couldn't tell you.

You indicated eight -o-five p.m., is that rignt?

According to the notes, yeah.

According to the notes. Did you recall having agiven evidence

at the preliminary inquiry on August the fourth, nineteen
eighty-three?

This was based on the same notes.

Can you answer the question, do you recall having given
evidence at the preliminary inquiry on August the fourth?
I have given the court evidence, but I don't remember the
exact dates.

Down_stairs in this building?

Yes.

Provincial Magistrates bourt?

Yes.

Page eighty-four, do you recall having been asked the

question, "Did you make a note of what time he did expire?"

and your answer, ""Yeah, seven thirty a.m." -- do vou recall

havinag said that?
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Dr. M.A. Magvi, Cross Examination By Mr. Wintsrmans

I[f it is there, I can't recall, all I can tell you is that
time when you asked the questions, I could not figure out
the time at that time and then til I went back again

and Tooked at the record from the hospital and this

is the record of times in the medical records that I

can tell you.

Did you indicate that you were with Mr, Seale from
somewhere between midnight and two a.m. until....

Until he died?

Until death?

Yeah,

Without, you didn't Teave him and have someone else take
over?

NO, no.

You say that he regained consciousness at seven thirty in
the morning?

Yeah, I said, the patient did regain some consciousness.
Ahat do you mean by that?

He opened the eyes but he (inaudible) respond to.

[ see. Now, I take it that you are not sure really when you

first saw the patient, somewhere between twelve and two,
do you remember the patient arriving at the hospital, do
you recall that? |

[ can only go by what i§ in here.

Okay, so what you are saying is that you can't remember the

ambulance arriving and all that?

A11 I know it was after midnight, but I couldn't tell you the

LTme.
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Or. M.A. Nagvi, Cross Examination bv Mr. Wintermans

Do you remember the ambulance arriving at all, were

you there when the ambulance arrived?

[ was there, yes.

Now, let me ask you something Doctor, we've heard evidence
that some of the intestines were coming out after this
injury was suffered, why would that occur?

Once any cut into the abodomen 1is big enough that the
patient when he has severe-ﬁain, it's the pain and the
pressure that pushes the intestine out.

S8y 11 "Cauwws

It's a physiological.

So it's intra-abdominal....

Injury, yeah.

[f there was an openinag it would push the insides out.
Yeah.

And, doctor, would you agree that it's possible thaf
injury to through the abdominal wall, as you've indicated,
that upon strenuous exertion, on the part of the victim
that, for instance, running or flalling down, that it's
possible that the opening could open a little more together
with this intra-abdominal pressure?

When you have a cut of the abdomen, it doesn't expand by
pressure, it's the intestine which is mobile pushes out,
so my running or things like that, would not increase the

size of the wound.
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Dr. M.A. Nagvi, Cross Examination by Mr. Winztarmans

You're saying that jt's not possible for the injury to
tear anymore?

Unless somebody put their hands .......

So, the exertion of PHEEAT IS s o0

[t would not cause any stretching.

[s the, that part of the body, does it have any kind

of elasticity, at all, in other words, is there any

kind of stretch or give to it?

His kidneys are elastic, but that elasticity stretches

in a different direction. [t does not stretch as a result
of injury.

[ see. Now, isn't it true that there was no autopsy done?
That's right.

S0 no exact measure, and, I should Say, no exact measurements
were made of the size and depth of the injuries?

That's true.

Does it say anywhere on that document that you are relying
on the size of the injuries?

No, it does not.

You say that you don't recall the size of Sanford Seale,
you don't remember how biag he was?

He was an average boy, I couldn‘t be sure of the exact height
and weight.

Now, in your opinion Doctar, if this was caused by a stab
with a knife, how many stabs would there have been?

He only had one stab.
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Dr. M.A. Nagqvi, Cross Examination bv Yr. Wintermans

One stab. Where approximately was that injury located
as far as indicating on the outside of the body?
Approximately somewhere around the belly button.

Do you recall if it was above or below?

[ wouldn't be sure if I said yes.

Thank you.

Mr. Edwards: HNo re-direct My Lord.

By the Court: Thank you very much Doctor.

Mr. Edwards: That is the evidence for the Crown My

Lord, tender the exhibits.

Mr.. Wintermans: I wonder if the jury could be directed

out of the courtrogom for a moment.

By the Court: We'll get the jury to retire for a few

moments while counsel is assessina (inaudible).

Mr. Wintermans: My Lard, on behalf of Mr. Ebsary, at this
point I would make a motion for a direscted verdict df
acquittal. First of all, I don't believe there is evidence
of cause of death before the court and, of course, in the
absence of that there is the total absence of evidence on
(inaudible) that point.that has to be proven by the Crown and
if the Crown hasn't proved all the elements of theé affence
then, of course, if there is no evidence with respect to

an element of offence then the matter should not go to the
jury. I would submit that the evidence of Doctor Naqvi is
not to be considered evidence in that he has no independent
recollection of what occurred, he was relying on notes

that were not prepared by himself and that notes that weren't
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Mr. Wintermans:

even handwritten, they were typed, and filled in by other
people involved. He has no real recollection of time

of death and I don't recall him giving an opinion as

to the cause of death.

By the Court: I seem to recall one.

Mr. Wintermans: Perhaps I may have missed that, My Lord.

By the Court: It's an important thing to miss.

Mr. Wintermans: [ thought that although he talked about

the injuries, he never actually said -- I could be wrong

on that, but my main point is that his evidence, ought not
to be admissible under the circumstances as he has admitted
that he has no independent recollection and is relying

upon notes that he, himselif, didn't prepare.

By the Court: Mr., Wintermans, this s a matter that you

referred to before. Have you witnessed many wills, yourself?

Mr., Wintermans: Pardon me.

By the Court: Do you suppose that you could remember every

will you witnessed and the circumstances in which you
witnessed it, and yet when you look at your signature what you
say is that is yes that's my signature, therefore, that person
must have been of sound mind because I wouldn't have witnessed
it otherwise.

Mr. Wintermans: I don't see the connection. I didn't hear

Doctor Nagvi say that he saw his signature and he prepared
those notes. It would be one thing if he was the one
who wrote them all himself and signed them and didn't have

an independent recollection.
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By the Court: Hospital records are always typed up

from the notes that are made by the individuals so they

can be read by everybody and stand as a record. That's

not evidence, I'm just saying that from personal knowledge.
I would have thought youwould have known that to.

Mr. Wintermans: Well, I make that objection. Secondly.

[ would submit that on the totality of the evidence before
the Court that it would be dangerous to leave such a case
in the hands of the jury in view of the overwhelming
evidence of a robbery in progress and the accused being

a victim at the time that this incident occurred and that

a properly instructed jury would not enter a conviction
under these circumstances and under those circumstances

the trial judge ought to take a case of this type out of
the hands of the jury and that there may be a preversed
verdict. Given the overwhelming evidence from the Crown's
own witnesses as to the robbery and the circumstances and
the circumstances found himself in that clearly he was the
victim, not the agressor, and that it shouldn't be a matter
that should go to a jury, and I leave with My Lordship.

Mr. Edwards: My Lord, on the first motion--two submissions

there. MNumber one, dealing with his last point there,

my recollection is that Doctor Magqvi clearly did give

a cause of death and it is a matter for the jury to consider.
On his first point that Doctor Nagvi was relying on notes

and didn't have the independent recollection I would submit
firstly that if my learned friend had really Believed that

then his oBjection is most untimely, he should have objected
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Mr. Edwards:

to Doctor Néqvi using the notes in the first place.
But, having said that, Doctor Naqvi made it clear 1in
answer to my learned friend on cross examination when
asked who was the author of the notes--I made a note
Doctor Naqvi said,"most of the medical parts are mine."
But, my learned friend didn't tauch that, he didn't
pursue that matter to try and establish that

the crucial parts were Doctor Magvi's, I suspect that
he knew that he would find that the crucial parts were
Doctor Nagvi's. So, I submit that his objection really
has no merit whatever and I ask you Lordship to reject
that motion.

The second one, on the totality of the evidence, well
obviously there is a very real issued to be weighed

by the jury and that is the issue ob self defense.
Really, I don't know what more I can say about that,
this is one of the clearer cases of where that section
should be put.before the jury, obviously the major issue
they have to consider is whether the accused was acting
in self defense or was he not and it would be wrong to

withdraw that issue.

By the Court: First of all as I understand the test

in connection with the directed verdict, the matter may
only be taken from a jury if there is no evidence on

which the jury properly instructed could bring in a verdict
of quilty. With respect to the cause of death, my notes

say the doctor said the cause of death was massive hemmoraging,
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By the Court:

abdominal injury and shock. The notes he said were -- I'11
admit most of the medical notes were his and he admitted
that they were (inaudible), that again is usual. When talks
at this stage about the totality of the evidence, I think
that takes the question, the matter must be put the jury,
it's a matter the jury must decide, there's sufficient
evidence before the court in my view that the jury must
consider the evidence and weigh it and bring in a verdict

Wwith respect to it and I deny the application.

I wonder if we could adjourn. [ wonder what your wishes
are.

Mr. Wintermans: I would prefer to continue if everybody

else wishes to do that.

Mr. Edwards: 1I'm prepared to do that My Lord; however,

I just want to clarify that when we had a brief pre-trial
the other day that I indicated that I thought the other
day that indicated that I thought the addresses would

be a half hour each. Well, my own may be between a half
hour and an:hour, that would put us near four o'clock and
then if my learned friend—takes a similar amount of time
we would be in to five o'clock, I'm quite prepared to
stay that long if the court directs, but perhaps we should
all understand that it could take that long.

Mr. Wintermans: My only concern is that the jury is going

to be tired and perhaps not follow what's being said, that's

why earlier I suggested it might be better to put it over
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Mr. Wintermans:

: |

until tomorrow if we have the time anywayv, and I stil] fzel
that way, but on the other hand it's up to Your Lordship

to decide when. My only concernis it’'s already threz
o'clock and we are going to be into four thirty, five
o'clock and if the jufy is exhausted by the end of it then
maybe they won't.....

By the Court: If there is some concern about the length

of the addresses, I think it would be best if we were to
start tomorrow. What about starting at nine o'clock and
then we would gather a half hour there and it would give
you a night--usually delays of this sort tend to reducsa

the length of remarks and so on, so we might keep that in
mind. I'm not compelling you to do that at all. I think
in those circumstances then, we.wikl adjourn until tomorrow
at nine. We'll call the jury back and then adjourn until
tomorrow. My address won't, I don't know, between an

hour and a hour and a half, we should get finished by one

by the sound of things.

Jury called. A1l present.

By the Court: Ladies and gentlemen of the jury, I!ve had

a discussion with counsel in your absence about a couple of
matters, but the last one was what we should do with the
remainer of our time and we concluded that we will adjourn
until tomorrow morning at nine o'clock. At which time,

counsel "will be each addressing you from their respective
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By the Court:

points of view, following which ['11 give mine, a charge to
respect to the law, that ought all to be completed in the
morning and giving you lots of time to begin deliberating
somewhere in the noon time area. We thought it better to
do that and keep you possibly Tlate this afternoon.
Therefore, we'll adjourn til tomorrow at nine o'clock, I'11

ask you all to return at that time.



