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€9:30 Court opens. 2.

Jury called. All present. Mrs. Miller sworn as Foreman.

Mr. Muggah reads Indictment for jury.

By the Court:

Ladies and gentlemen of the jury, you've been selectad
as the judges of fact by the accused and the prosecution over, I mignt
say, a very lengthy period of time yesterday. It is your duty carefully,
calmly and dispassionately to consicer and weigh the evidence without
the slightest trace of sympathy or prejudice for or against any party
to this trial. It is important not only that justicz b2 done, but a
that it be seen to be done. It is important that all zoncerned with this
trial are convinced that there has been, in fact, a fair trial. Therstors
how you conduct yourselves in and out of this ccurtroom while this trial
is going on is important to ycu and to the administration of justice.

You must not discuss this caée with anycne nor let anyone
tell you anything about it, outside of the courtrcom. IT anyona triss,
politaly refuse to listen, and if he or she insists then ycu should
report that to me as the presiding Justice. The law imposes severe
penalties on anyone who attempts to or does communicate with a jurcr
respecting a matter on trial. I warn you especially in respect to your
own families and friends, since they very naturally will be curious to
hear about the case. What is more, I advise you not to cdiscuss the case
among yourselves because of the very great danger of coming to a premature

conclusion.

Your role should be one of patient, careful listening to the
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evidence. The time to discuss the case is when you've retired

to consider your verdict. At that time you will have heard al] the

evidence, the arguments of counsel and my diraction on the law, and you
will be in a much better position to exchange views and to arrive at a
fair conclusion.

If you have heard or read anytning about this case, it is
your duty to banish such information from your mind. You must decide
whether the accused is innocent or guilty solely upon the evidence thét
you hear in this courtroom during the trial of the accusead.

I'11 now give you a short outline of the orocadure that

15 usually follewed in a criminal trial and w2 will be 7ol

the control of the Crown Prosecutor, Mr. Ecwards, and counse! for the

defence, Mr. Wintermans, and subject to certain rules which I shall

narties, their witnesses and counsel have to say.

The case will begin with the Crown Prosecutor cutlining
to you the evidence that ne intends to present. Tha =ale purpose of this
1s to assist you to understand the evidencea for the Crown. What the
Crown Prosecutor says when outlining to you the evidence he intands to
present is not proof of anything, and is only a statement of what he

hopes to prove. Subject to my control he may also comment on the law.

Having outlined his case the Crown Prosecutor will then call his witnessas.

He will ask them questions in what is known as his examinaticn in caief,

by which is meant that he cannot suggest answers in controversial matters,
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althcugh he may do so on unimportan: details. After the Crown
Prosecutor has finished his examinaticon of the Crown witness, counsel
for the defence may cross-examine that witness and by that is meant he
can ask gquestions to test the memory of the witness and the accuracy of
his evidence. The purpose of cross-examination by counsel for the
defence is to test the truth, to aid thes witness in recalling other
facts he may have forgotten and also to dring out svidence in favour of
the defence. When counsel for the defence has concluded its cross-
examination of the Crown witness, the Crown Prosecutor then will be

rasn maccers
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entitled to ask the witness further questicns %o
which have been brought cut in cross-exzmination by counsel for the
cdefence. Re-examination.

Now after the witnesses for the Crown hava given their
evidence and have been cross-examined, ccunsel for the defence may then

outline to you the avidence that he intends to present if he dees 1in
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act cncose to do
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scle purpese of this is to assist you to
understand the evidence for the defence. Again wnat counsel for the
defance says when outlining the evidence he intends to present is not
proof of anything but only a statement of what he hopes to prove. Again
subject to my controi he may also comment on the law.

As the case proceeds you will notice from time to time_
that I shall be called upon to rule upon the admissibility of evidence
tendered by the parties. We have a we11 develcped body of law which
guides us as to what evidence is admissible and what evidence is

inadmissible and you must be guided by my ruling. On some occasicns I

shall rule in your presence while on others I may ask you to retire because
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when I ask you to retire, I would ask you not o sceaculate on what's
geing on in your absence. VYou may rest assured that anything that is
oreper for you to hear you snall hear.

Moew 1t 1s at this stage and before the trial begins, 1
want to let you know, perhaps vou know already, that an accusad carson
is never obliged-to testify in our system of justice because he is
prasumed to be irnocant until convicted, and that is something *o keep
in mind.

Mow 1f any juror has any difficulty in h2aring any of
ne evidence, it will be his or her duty to advise your foreman who in

turn will give me this information. The witness is fairly close to you

out scmetimes ther for one reason or another con't speak

u
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nave difficulty hearing. Don't let that pass. Let us know
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. we will see if we can correct the matiar.
Now wnat I will be trying to do is to start ezch day, and

hope there will not be too many aays, at nine thirty in the morning and

adjdourning at about twelve thirty at noon, coming back at two o'clock and

ending up around four thirty in the afternoon, with a mid-morning and a

mid-afternoon short break.

Mow I should advise you now, I should xeep advising you, I

suppose, that ycu should not hang around the hallways or around the court- |

house, the doors, where you may hear or see things that you ougnt not to
hear and see. Remember what I have advised you and you know bDeczuse of

the procedure we went through yesterday that you must decide the issues

L
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tefore you on the evidénce you hear in this court and that alone, so it ;
behooves vou not to be talking about it or to be seen talking to anybody
outside this ccurtrocm, and so when you do come back after you go home
for lunch or whatever, please go directly to the jury room and do not

tarry and talk with even good friends in the hallway outside.

[t is now your duty to hear the evidence as I've said at the

peginning, and dit is your duty and mine to listen objectively without
srejudice and without sympathy, and if all of us listen in that manner
we will have fulfilled our tasks.

Mr, Edwards?

M, Wintermans: First of all if I could, I would reguest that Your

Lordship order the exclusion of all witnesses until they ares called and

ayan after they're finished from the courtrccm so they won't be intluences
perhaps by what they may hear on the witness stand.

By the Court: All rignt, there'd b2 no great objection on the part of the

Mr. Edwards: Mo objection to that, My Lord. Presuming the informant is

not covered by the exclusion.

By the Court: All right, I would ask that all those people who will be

zpoearing as witnesses in this case retire from the courtroom otner than
the informant and tnose witnesses will be called when appropriate. i

Mr. Wintermans: They may already be outside.

8y the Court: Well, usually that's the practice. Are we all . . ?

Mr. Edwards: we're all here, I believe.

By the Court: Some may not understand the nature of what [ said.
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All right. If you see any witnesses appearing just let me know.
HMr. Edwards?

-‘t‘!

My, Edwards: Thank you, My Lord.

Madame Foreman, ladies and gentlemen of the jury, mvy name
is Frank Edwards and as His Lordship mentioned, it is my privilege to
reoresent the Crown in this procedure.

Now the evidence will be fairly short. We expect that the
svidence will conclude sometime on Monday so as far as trials go %his will
not be excessively long, but because of that fact it is no less impcrtant
and no less serious, of course.

Now the facts which gave rise to this particular charge
acainst Mr. Ebsary occurred on the night of the twenty-eighth of May,
ninetesen saventy-one, and on that date Donald Marshall, Jr. who was then
aged saventeen years, and Sandy Seale, Sandford Williem Seale the victim,
was approximately the same age, maybe a year younger, and they wera
acquaintancas, and on that nignt sometime before micnight at aporoximately
eleven p.m. they met in Wentworth Park and it appears that it was a
chance meeting and was no pre-arranged in any respect, but Donald
Marshall Jr. on that night met Sandy Seale in the park and they had
some discussion and the gist of the discussion was that they decided
to roll somebody in order to get some money. o

Now meanwhile while they were having this discussion in
the park the accused, Roy Newman Ebsary and his friend James MaclNeil were

at the State Tavern, which has since closed, but which at that time was

in operation in the George Street area of the City, and they left the State|
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Tavern at roughly eleven p.m. and headed for tbsary's home which at tha:
time was on Rear Argyle Street. Now the route they tock would have been

in a southerly direction along George Street and then they cut througn

Wentworth Park to Crescent Street, which skirts the perimeter of thz park.

And Crescent Street, of course, would take you in the direction of

Argyle Street. Well, it was while they were walking along Crescent Street

that they met Donald Marshall Jr. and Sandy Seale, and it was at that
point that Donald Marshall Jr. and Sandy Seale confronted Ebsary and
MacNeil and tried to as the term goes 'roll them.'

Mow exactly how that happened we expect the witnesses will

bring out is that Ebsary and Seale had a brief cenversation but there wa:

o

[
i

ctr

no physical contact between them prior to the actual stabbing, but a
same time that they were having the conversation MaclNeil and Marsnall
were in a scuffle close by there and apparently Marshall and Seale had
come up behind MacNeil and Ebsary and that's how things got started.

Well, you'll hear James MacNeil give his version of what
happened and vou will hear Donald Marshall Ir. give his version of wnat
happened. One fact which is incentrovertible is that during that
skirmish the accused, Roy Newman Ebsary, took out a knife and stabbed
Mr. Seale. Mr. Seale fell a short distance from where the stabbing
actually took place. Donald Marshall Jdr. noting that his friend Seale
had received a wound let go of MacNeil and at that point he suffered a
stab injury to his left arm, and it was at that point that he ran away,
he ran from Crescent. Street to South Bentinck Street. Now meanwhile

Ebsary and MacNeil left the area and made their way to Mr. Ebsary's
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residence and when they arrived there, ycu will hear James Macleil's
version of what occurred at that location and you will also hear Trem
Mr. Ebsary's wife, Mary Ebsary and his daughter who was then agzd
thirteen years old, Donna Ebsary, and they will tell vou about what
happened when James MacNeil and Roy Ebsary came into the Zbsary residénce
apparently shortly after the stabbing had taken place.

Now meanwhile, back in the area of Crescent Street and
South Bentinck and Byng Avenue, all those streets are - those of vou who
live in Sydney will be aware, are all in the area of Wentworth Park.
Jonald Marshall Jr. met another chap by the name of Maynard Chan: and he
and Chant then returned to the area where the stabbing hid takesn nlace
and they returned there at the request of Mr. Marshall. Mr. iMzrshall
ran into one of the residences which was on Crescent Strset and askad
the occupant of that residence to phone the ambulance and the police and
then he returned to where Sandy Seale was still conscious out savera
wounded on Crescent Street, and in fact it was Oonald Marshall Jr. who
flagged down the police car when it arrived and in that regard vou will
hear from one of the first officers on the scene that night, Constable
Leo Mroz of the City Police Department and he will tell you where Sandy
Seazle was at the time he arrived, and where Donald Marshall Jr. was at the

time he arrived and about the condition of each. He will also tell vou

about following Sandy Seale's ambulance to the City Hospital and he will
tell you that there he observed Mr. Seala being treated by Doctor Nagvi
and on Monday you will hear Doctor Naqvi give evidence as to his

recollection. of the treatments which were undergone by Mr. Seale at that
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time. Unfortunately, despite the effcrts of Joctor Magvi to save him,
Mr. Seale died a few hours after getting to the hospital.

Now fhe tragedy was then compounded after that because a
week later Donald Marshall Jr., vou will hear him tell scu about this,
a week later he was charged with the murder of Sandy Seale, and in fact
on November fifty, nineteen seventy-one he was convicted by the Supreme
Court judge and jury of that murder and sentenced to life imprisonment,
and that was November fifth, seventy-one.

You will hear, going back now to James Macleil's evidence,

you will hear him tell you that on November fiftseath, tan days aftar

L
[}

Marshall's cenviction, he went to the Sydney ?
Sydney Police at that time that it was in fact Zbsarv and not Marchall
who had stabbed Seale, and you will hear that the investigaiicn was then

reopened but it was closed again without any chargss 22ing laid at
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that time; or appeals being heard at that tim=
The investigation was fTinally recpened in
nineteen eignty-two and following that reinvestigaticn, the Appeal
Division of the Nova Scotia Supreme Court heard evidence on Decemoer
first and second of nineteen eighty-two and on May tenth, nineteen

eighty-three they acquitted Donald Marshall Jr. [t was a few days after

that that Mr. Ebsary was charged in relation to the stabbing death of

Mr. Seale and that charge hasculminated with this matter being before
you,tOday“ * s ¥ RV H S I s e, 21 . & . . % &
So without more, I will begin to call evidencs and orior to

calling the first witness, I want to have marked as an exhidit a plan of

Wentworth Park which my Tearned friend Mr. Wintermans has jraciously
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Mr. Edwards 1.
agreed to admit without the necessity of caliing Mr. J. Carl MacDonald
who prepared this plan on June fifteenth, nineteen seventy-one. Now
during the course of the trial I will have the plan on this board and
as the witnesses come ferward I will have them refsr to the plan so that
you can have a more accurate picture of wnat happened con that night in
May, seventy-one.

So the plan is now marked Exhibit One. If I could have
your assistance, please? (Putting plan on board).

Now would you please call Donald Marshall Junier?

Mr. Donald Marshall duly swern and examined ty Mr. Edwards:

Conald Marshall, Jr., Dirsct Examination by Mr, Zdwards

Your name is Donald Marshall, Junior?
Yes.

And what is your ag2, Mr. Marshall?

Thirty. Thirty years old.

Thirty? And wnhat is yvour present address?
Fifty-one fifty-six Ogilvie Towers, Halifax.
And your present occupation?

['m a plumber on the Reserve.

A plumber on . .7

Shubenacadie Reserve.
The Shubenacadie Reserve.

Yes.

And in May of nineteen seventy-one, Mr. Marshall, where would your _
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residence have béen?

On Membertou Reservation in Membertou.

And that's in Sydney, is it?

faan.

Yes?

Yes.

Speak up just a little bit louder, Mr. Marshall, please, so that members
of the jury can hear you.

And you were a lifealong resident of Sydney up to that time, is that
correct?

Yes.

ﬁnd you resided on the Memdertou Reserve with your parents, Donald
Harshall Senior and ycur mother, is that correct?

{es.

And do you have brothers and sistars?

fzs, [ have. [ have t2n brothers and sisters.

Ten brothers and sisters.

By the Ccurt: Can the jury hear Mr. Marshall?

(Answer yes).

Mr. EBdwards : A1l right. So in ninetsen seventv-one then you would have
been approximately seventeen years ol1d?

fes.

How' tall are you now, Mr. Marshall?

['m six foot one.

Six foot one. And what is your present weight?

About a hundred and seventy-five:
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e Marsnzll, Direct Zxam. bv Mr. Sdwards 13

About a hundred and seventy-five?

Yes:

And how does that compare with your height and weight in nineteen seventy-
cne’?

[ was abcut five foot ten, seventeen, and about a hundred and forty-five.
A hundred and forty-five pounds.

In nineteen seventy-one were you still in school?

Or had you left school?

[ Teft school when I was fourtean.

Okay. And were you employed in nineteen seventy-one?

Yes, I was working with my father.

And what business was he in at that time?

Ckay. Nocw do you recall the evening of May twenty-eighth, nineteen
seventy-one?

Yes.

Prior to that evening did you know the victim, Sanford Sandy Seale?
185

And approximately how old was he at that time? -

About my age, sixteen or séventeen.

Sixteen or séventeen yeafs 01d? Okay. And how did his height compara

to yours at the time?




ek tald

Lk

RePOHIcHs Farci & MFG Cu

FOHRM W-1u0

14

(¥}

Mr. Marshall, Jr., Direct £xam. by Mr. Edwards 14.

[ believe he was shorter than me, a Tittle shorter than me.

fou believe he was a little shorter. Okay. And how would you descrite
your relationship with him prior to May twenty-eighth, nineteen seventy-
one?

My relationship with him?

Yean. How well did you know him? If I can put it that way.

Like any other - like everybody else, we just knew them, the group.

Had you ever visited his home?

One day I went there to help my father do drywall work over there.

A1l rignt. How long was that prior to May twenty-eignth, seventy-cne?
I don't know. I don't remember. It wasn't iong befcre that.

4211, would it have been months or years before?

Montns.

Months before. OQOkay. Had you evar had any arguments or tignts. with Sand

(¥l

eale?

No.

Now the night of May twenty-eighth, nineteen seventy-one, pricr to that
night, where had you been that day?

[ was on the Shubenacadie Reserve and [ went to Halifax, Bedford, then
came home.

Yes. And what time did you arrive back in the Sydney area?

Abcut nine thirty in the evening.

About nine thirty p.m.? a

Yes.

And when you arrived home, do you mean you arrived back at the Membertou

Reservation?
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Mr. Marshall, Direct Zxam. by Mr. Edwards 15.

Yass

And where if anywhere, did you go from there?

I met a friend of mine, Artie Paul from Membertou, we went to - we wers
going to Tobin's house on Intercolonial and before that .

Tobin's house on Intercolonial Street?

Yes.

That's another street here in Sydney, is it?

Yes.

And before that?

Before we went there we hiked a ride from Roy Gould on the Raserve and
asked him to take us to the liquor store, and we went to the liquor
store and bougnt a bottle of rum.

You bought a bottle of rum?

Yes.

Do you remember if it was a pint or a guart?

[ don't remember. I think it was a quart.

['m sorry, Mr. Marshall, I didn't hear you.

[ think it was a quart.

You think it was a quart?

Yeanh. I'm not sure though.

Okay.

And when we got there, a few of the people we knew, we got together in
the back yard.

This is where now?

On Intercolonial.

Yes?
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Mr. Marshall, Direct Exam. by Mr. Edwards

By the Court: What's Intercolonial? I[s that a street?

Mr. Edwards: Intercolonial Street.
So I stayed there for about ten, fifteen minutes and I left.
[ see. Okay. Let's just back up for a moment. Prior to getting home
to the Reservation that evening, had you anything to drink, any alcenrnlic
beverages?
out
I had about one drink/of that rum bottle.
One drink out of the rum bottle?
Yes.
That was prior to getting hcme to Membartou, was it?
Yes.
So then after you got home and then went to Intarcolonial Street, ncw
much did you have to drink thersa?
Pardon?
How much did you have to drink cn Intzrcolonial Street?
One drink of rum.
That's when you had the drink of rum.
Yes.
But I mean prior to getting home at nine thirty that evening, when you
were in Halifax, had you had anything to drink while you were in Halifax

or on the way home?

[t
-5
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No. Okay. So at Intercolonial Street you had one drink of rum. Wher

("]

did you Qo from there?

[ went to the Keltic Tavern with two other guys and . .
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Mr. Marshall, Direct Exam. by Mr. fdwards 17.

Who were they, do you recall?

Gary Tobin and I don't remember the other guy.

Yes.

And we walked in the Keltic Tavern and we just walked in and I lost
track of them, and I went out the back door of the Keltic Tavern and
I kept going. I didn't bother looking for them.

Did you have anything to drink at the Xeltic Tavern?

No.

dow long would you have been there all toll
The Keltic Tavern?

Yes.

Oh, about a couple of minutes.

And from the Keltic Tavern where did you go?

[ was going to the dance hall on George Strest.
That's Saint Josepn's dance hall?

Yes.

And you left the Keltic Tavern alone?

Yes.

Okay. AIT right. And where in fact did you go?

When I reached Wentworth Park I walked down one of the paths going off

the road.

Yes. . g7 cw : {; :
Yes?

And what T did was, I was walking through the park. My intentions was |
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“r. Marshall, Direct Exam. bv Mr. Eawaras 18.

going to the dance hall.

['m sorry, Mr. Marshall, I didn't catch that last answer.

(%3]

[ was going to the dance hall and I ended up going down the park to sae
if any of my friends were there and I didn't find nobocy there, so I
bumped into Sandy Seale.

You met-Sandy Seale.

Yes.

That was in Wentworth Park?

Yes.

Whereabouts in the park did ycu meet Mr. Seale?

Where the bandshell is, in that area, around the center of the nark.
Mazybe you'll just step down frcm the stand for a minute and show us on
the plan, exhibit one, where you first met Mr. Seale.

This wayv.

Ahen you say this way, you're showing the path. All rignt. So mavbe
then we'll put an arrcw where you say you left George Streat to go into
Wentworth Park, okay? Put a B on there. A1l right? Now whers did
you meet Mr. Seale?

There.

Maybe you'll just put a DM and SS right there. That's where you met
Sandy Seale. All right. Do you want to take the stand again and ['11
have you refer to this later. All right=—So you met Sandy Seale at the
point you've indicated there on the plan and did you and Mr. Seale have
any conversation at that time?

Yes, [ asked him where he came from and he told me he came from the dance

and he told me like, the dance place was closing down, right? So - and he
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Mr. Marshall, Oirzsct Exem. by Mr. Edwar

-

said he was on his way home, and he was on his way home when [ met him.
Wdhat did you say to him?

[ asked if he wanted to make some money with me.

You asked him if he wanted to make some money with vou?

Yes.

Yes?

And he said okay.

And what discussion did you have about making money, if any?

[t wasn't a discussion, just making money like, [ didn't ask him to do
a certain thing with me, I just asked him to make money with me.

[T ne wanted to make some money with me.

dAnat were your intentions at that time, Mr. Marshall?

Yaking money, bum it, you know. I'd been in the park before that and we

Was

ot

used to bum money ail the time up there, so i Jjust to bum money.
So how long did this conversation between you and Mr. Seale last?
About not more than ten minutes, ['d say.

Not more than ten minutes. O0Okay. Where did you and Mr. Seale go from
there?

We went to the footdridge there in the park.

Yes?

And that's where we stood and [ don't recall what we were talking about
then. e

Could you give us an idea of what time it was when you first met Sandy
Seale?

About between eleven thirty and twelve o'clock.

Okay. Were you wearing a watch that night?
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No.
All right. So you went from the place you say you met to the foatbridge
in the park and you were there how long?
~bout - not over ten minutes anyway.
wnat it anything occurred then?
de were called by two guys on Crescent Street and they asked me for a
cigarette.

ow did they ask you for a cigarette before you left the footbridge or
was that after you Teft Crescent Street?
w2 were on the foctdridge when they called us up.
Y23. And what did you do after that, that they hailed you freom
Crascent Street?
W2 went up and the grass part theres in the map, we were coming up the hill
and there was a girl and a guy, they asked me for a light on that same
street, and
ano were they?
Terry Gushue and Patricia Harris, and .
You mean you met Gushue and Harris after you'd been called by these two
pecople?
Yes.

Were Gushue and Harris the two people who called you up to Crescent Street?

No, it was the two men that were up there.

Did you recognize the two men that called you up to Crescent Street7
Mo .

All right. So you met Gushue and Harris.

Yes.
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dhat tcox place?

[ went over.

+“ent over to where?

To Harris and Gushue.

Yais?

And they asked me for a light and I gave them a light.

Where did Sandy Seale go when you went over to Harris and Gushue?

| He went to the two guys that called us up the first time, he joined up
| with them two.

Yes? So at the time when you were first speaking to Harris and Gushue

how far would you have been from Mr. Seale and the two people that had
called you first?
:'d say about a hundred feet.

well, looking at distances in this courtroom.

| About three times the length of the room.

Tnree times the length of the rcom.

1 Yes.

| fes? Qkay. So how long did you stay with Harris and Gushue?

['d say not more than five minutes.

Not more than five minutes? A1l right. And after you spoke with Harris

and Gushue, where did you go then?

I went back to join the two men that called us up and the people that met

Sandy Seale, I 301ned them people.
You joined them.
Yes.

ATl right. And what if anything took place then?
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Nothing took place then: We just - [ was talking to the older guy and
like we were just talking about everything, like I asked him where he
was from, I told him he dressed like a priest and he told me he was a
priest, and we talked about you know, twenty minutes to a half hour
anyway and we just talked in general, you know.

Okay. When you say the older fellow, can you describe the two men that
you spoke with at that time?

Yes. The younger guy, .

There was a younger guy and an older gquy.

Yes.

Right. Ncw take the younger gquy. Approximately how old would you have
judged him to have been at that time?

['d say about thirty years old.

fes.

Anywheres in that area, about five ten.

| He was about five foot ten in height?
Yes.

1 Yes?

And . .
What build? Fat or thin?
Medium. Medium build.

Yes? How was he dresssed, do you recall?

[. remember he- had a.brown corduroy coat-om, I think. = = e smie s o miis

A brown corduroy coat.
Yes.

What length was the young fellow's coat?
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Mr. Marshall, Direct Exam. bv Mr. ‘Edwards 23.

Short.

Waist length?

Yes.

Yes?  What about the older fellow? What age would you nave judged him
to have been at the time?

['d say he was about fifty-five, sixty years old.

Yes? And his height?

Five eight, five nine. And he weighed about a hundred and seventy-
five pounds.

Yes. And what was he wearing?

He had a navy coat on, or he was dressed like ready for winter cr
something. He was dressed pretty heavy.

This coat he was wearing, what lengtn was it?

[t was down to his - down to here.

fou're indicating the calves of your legs, en?

Yes.

It was a long coat.

Yes.

And was it dark coloured or light coloured?

[t was dark-coloured.

And do you recall exactly how it was worn?

No, I - it was a big coat anyway, I didn't know what it was, it was a
bDig coat. |

Do you réca]] whether it was clcsed in front or open?

t was closed.
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Mr. Marshall, Direct Zxam. by Mr. Edwards 24 .

What about the man's facial features?

He had black rimmed glasses on, dark rimmed glasses anyway, and his
hair was combed back and .

What colour was his hair?

[t was white. Grey hair.

Grey hair?

Yes. He had - his face was wide, like, wide. He had a wide face, I
don't know how to describe it.

Ckay. Do you recall anything about the manner in which he saoke?

In what way, like?

well, 1if somebody asked you how to describe how the man s-eke, could
you answer that?

I don't know.

So you and Mr. Seale had a discussion, you say, witn thesa two men.
fes.

[t lasted how long?

About not more than a half hour.

No more than a half hour.

Yes.

And what happened then?

The older fellow askad us to come over the house and have a drink with
him, and [ told him no, and they proceedad to walk down Crascent Street
to go home because he indicated where he Tived.

Sorry, I didn't hear that.

He indicated where he lived.
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Mr. Marshall, Direct Exam. by Mr. cdwarcs 25,

Yes?

And he told us I just live up here and he said why don't you come up
for a drink and I told him no, and he walked away. Tnhey proceed2d to go
home and I called them back.

You called them back.

Yes.

When you called them back, how far had they gotten from Mr. Seale?
About a hundred feet anyway.

About a hundred fest?

Maype more.

Okay. When you called them back, what did you say?

I just told them, I said come on back hera, z2nd they camz back and .
How did they come back?

They Jjust walked back.

A1l rignt.

And when they - when they - when they caught up o us, de - the old

fallow went to Mr. Seale ana asked him everything, if he wanted everything |

he had.

Well, before he said that where was the other fellow?
The younger fellow?

Ha was with me, standing beside me.

Standing beside you?

Yes.

And what were you and he doing, if anything?

We grabbed on to each other.

You grabbed on to each other.

:
i
‘-



ulbu Loo LIS

FOHM W-100 HLEFOHIEHS FAPER 8 MFG. LU,

o
f=
(=} ]

aiic
N =N
(o8]

[
wi

(8]
(4]

4
o
—

182

154.

L3

Mr. Marshall, Direct Exam. by Mr. Edwards 26.

Yes,

For what reason did you grab onto each other?

I don't know. I don't know.

Now vou mentioned that the older fellow said something to Seale.
What was that?

He asked him if he wanted everything he had.

[ see. MNow did he say that before or after you and MacNeil had grabbed‘
hold of each other?

Around the same time. Everything nappened the same time. [ don't think
it was before or arter.

Yes. And when the older fellow said that to Seale, if he wantad
everything he had, what if anything did Seale say?

Seale never said nothing.

Had Seale said anything before that?

No. [ never heard him saying anything.

You never heard him. Okay. What happened then?

After Seale asked - after Ebsary asked Seale .

You're saying Ebsary now.

Now.

Who are you referring to when you say Ebsary?

Roy Ebsary.

Are you referring to the older man or the younger man?

The older man.

The older man.

Yes.
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Mr. Marshall, Diract Exam. by Mr. Edwards 27

After Mr. Ebsary asked Seale if he wanted everything he had, that's when
he - that's when he knifed him.

That's when who knifed who?

HMr, £bsary knifed Seale.

Okay. Exactly how did he do that?

Can [ show you? Could I show it on there?

Mr. Edwards : Is it permissible for him to show a motion, My Laord?

By the Court : Yes.

And while you're dcing it you can describe what you're doing.

fes. Oxay.

S0 you're using me as Mr. Seale, and we're standing acoroximately two
feet apart.

Side bv side.

Side by side.

(Mr. Marshall does demonstration with Mr. Edwards).

This is the position the two parties were in, right now my lef:
shoulder is next to your right shoulder, or mayvbe a foot between them}
and this is the position they were in when Ebsary asked Seale if he
wanted everything he had.

Yes.

And what happened then?

Seale nodded his head.

Seale nodded his head. Yes?

Ebsary turned around and grabbed him like this.

A1l right. MNow you're grabbing me with ycur left hand on iy rigut

shoulder. Yes?
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Mr. Marshall, Direct Exam. by Mr. Edwards 28.

[ didn't know wnether he stabbed him or what.

All right, so you have your left hand on my right shoulder so that
ha must have stabbed him with his right hand.

Yes.

Now what made you think that he had stabbed Seale at that time?
After he stabbed Seale he came after me.

No, before he comes after you, how did you know Seale was stabbed?
[ didn't know.

What if any noise did you hear coming from the two of them?

Just a moan.

Mr. Seale moaned.

Yes.

Hovi did Mr. Seale's body react at that time?

He bent over.

He bent over. How far did he bend over?

Cown to his knees.

Yes? All right. So you described to me how Seale bent over. What
happened then as far as you can recollect?

[ Tet go of Jim MacNeil.
You let go of Jim MacNeil.
Yes.

How far were you and Jim MacNeil, now when you say Jim MacNeil you must
be referring to the younger fallow.

Yes. |

Yes. How far were you and Jim MacNeil from Ebsary and Seale?
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Wr. Marshall, Direct Exam. by Mr. Edwards 29,

Five feet anyway. Three feet, five feet, whatever.
Yes. Okay.

By the Court : I wonder if you'd keep your client uncer restraint.

Mr. Wintermans: Yes.

Mr. Edwards : Okay. Sc you let go of MacNeil.

Yes.

What happened then?

Mr. Ebsary come after me and he swung at me from the - from his waist

1ike, and he swung the knife at me.

He swung what?

The knife.

The knife at you.

I don't -

Where it anywhere on your body did he connect?
He hit me in the inner part of my Torearm here.
You're indicating your left arm?

Yes.

With what result?

[ got ten stitches in the hospital.

When did you get the stitches in the hospital?
That same night.

That same night. —

Yes.

So at that time, what werz you wearing?

[ had a Tight yellow jacket on, windbreaker.

Yes?
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Mr. Marshall, Direct £xam. by Mr. Edwards 3¢,

And a - that's what I Qas wearing.

[t was a long-sleeved jacket, I presume?

Yes.

Right. What if any damage was done to the jacket?
Inside part was all ripped.

You're indicating now your left arm again.

Yes.

Yes?

And the jacket was ripped about four inches.

A four inch rip in the jacket?

Yes.

And how big was the cut on your arm that you had to get tan stitcnes?
At the time? It was three and a half inches, [ think.
A1l right. Do you still have the scar from that cut?
Yes.

Would you show that to the jury?

(Mr. Marshall steps down to show jury scar).

Mr. Edwards: For the record, there is visible a two and a half to thrae

inch scar on Mr. Marshall's arm. Come back here, Mr. Marshall, and show
everyone on the jury this.

Okay, so when you suffered that injury to your left arm, what if
anything did you do then?

[ started to run dcwn Crescent Street and towards Bentinck Street, and

[ met up with a young fellow on one of the Bridges there.

Okay. Don't pay attention to the plan now, Mr. Marshall, I'll bring you
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| back to that. You just tell us what happened and I'11 get vou to trace

your route later.

A. ! [ asked him to help me out.
197. Q. Who was that fellow you asked to help you out?
A. Maynard Chant.
188. Q. Yes? Did you know Mr. Chant before?
A. | No.
199. Q. | vou tearned his identity after.
A. | Yes.
2C0. I . Yes?
A. And he asked me what happened and [ told him my budcdy was staboed down
the park, and .
201. Q. | Sorry?

A. | He asked me what hapnened and I told him my buddy was cown there, you
know, he got stabbed and ne told me let's go then, I'11 help yecu out,
and .

8y the Court : Speak up, Mr. Marshall,

J=

Yes. And we went down towards Byng Avenue and we met a bunch of people

there and I asked them to help me out and one girl gave me a handkerchief

to wipe my arm and they said they didn't want to go down the park.

I Mr. Wintermans: Objection. [ think he's indicating what other neople

are telling him and it was not in the presence of the accused, so it's
hearsay. It's not that important, perhaps, in this instance, but it's
happened a few times, [ let it go, but I think it should be corrected.

By the Court: Mr. Marshall, you're only to tell the jury what you observs
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and net what you heard people saying.

well, that's what [ observed, because [ went back to the sczne.

Mr. Edwards : All right. You had some discussion with Mr. Chant anc
you had some discussion with another group of people.

Yes.

And you say one of those pecple gave you a handkerchief.

Yes.

A1l right. So then what did you do then?

[ stopped a car on Byng Avenue.

Yes?

And asked them to helip me, and they toid me to get in the car.
Without telling what they told you, what did you actually do then?

we went back to the place where Mr. Seale wzs laying.

A1l right. Now between the time that vour left arm was injured and the
time that you got back to where Mr. Seale was, on Crescent Street, how
tuch time elapsad there, couid you give us a rough idea?

It wasn't too long.

It wasn't too long.

No.

Now before we proceed further, could you tell us whether or not you
were armed with anything, knife or anything else that evening?

No, [ wasn't armed.

To your knowledge, was Sandy Seale?

No. I don't think so.

Pardon me?

No.
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Mr. Marsnall, Direct txam. by Mr. Edwards 33.

So to get back to the area where the stabbing had eventually taken
place. What did you see when vou got back there?

[ seen Sandy Seale laying on the grcund and we qct out of the car, I

- I thought that he nezded an ambulance so I went to a house to call an
ambulance when I aot there.

Yes?

And .

When you say Sandy Seale laying on the around, could vou tell us whether

ne was conscious or not at that time?

You don't recall. Okav. So you went to a house for what nurpose?

I asked them to call an ambulanca for me.

And they said okay.
And where did you go from thera?
was put in a police car and taken to the City Hospital.
Just to taxke it step by step, you went to a house to have them summons
an embulance.
Yes.
Tell us step by step where you went after that.
[ went back out and once I hit the street two City policemen put me in
a. car and took me to the City Hospital.
So the police were already there.
Yes.
[ see. Mhere wes Mr. Seale?

He was on the ground.
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Ar. Marshall, Direct Zxam. by Mr. Edwards 24,

de was on the ground.

Yes.

Okay. And the City Policemen took you where?
To the City Hospital.

To the City Hospital.

Yes.

And that is where as you've already stated yocu got ten stitches.

All right. Mr. Marshall, I ask you to leave the stand again and com2
nere to the plan. Can everyone on the jury see this ckay?
All right. Perhans you will just point out for the jury where you and

Mr. Seale and Ebsary and MacMeil had your conversetion on Crescant

ot

ngre.

Rian

You're indicating the area between two walkways that ccme up

st}

Trem the footbridge to Crescent Street, right?

Yes.

All right. Now would you mark with an H and a G where you were talking
to Harris and Gushue prior to your meeting with Ebsary and MacNeil?
(Mr. Marshall makes mark).

So vou're put a P - H, PH for Patricia Harris and TG for Terry Gushue.
Mow at the time that you were talking to Harris and Gushue there, where
were Ebsary and MacNeil?

Beck there.

You're indicating back toward Argvle Street, now, and Crescent Street.

Yes.
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A1l right, now if one inch is forty feet, how many inches wculd you have

been from where Seale and - about a nundred feet? Two and a half inches?

A1l right then. So then you left Harris and Gushue and you joined
Seale, MacNeil and Ebsary.

Yes.

Right. Now when you joined them, you were where?

(Points to area on map).

Yes. All right. Ncw you sey that after having some discussion, your
avidence was that Ebsary and MacNeil Teft you and Seale. [n what
diraection did they go on Crescent Street?

They went lik2 this.

A1l right, now you're indicating they proceeded alona Crescent Streef
toward Bentinck. All right. This being Bantinck Street right here.
And I believe your evidence was that - I just don't recall, how far did
vou say you got from them before you called them back?

Tney 5ot quite a ways.

You called them back.

Yes.

A1l right, so then the four of you met up again. Where did you meet
this time?

Right zround here.

A1l right. Now let's clarify it for the record. Let's call this first

meeting you had with them when you had the conversation with them, we'll

put first, a one there, and circle it. All right? Now if yocu would
mark the place where the second meeting took place and where the

stabbing apparently took place, as second.
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A1l right. Now if you would mark the spot where ycu recall Seale was
laying when you got back after having gone and summoned Chant and the
others.
In here.

In that area. Okay.

By the Court : How will it be identified?
Mr. Edwards : Okay, this area wnere iz just marked where Seale was, it's

in the same area where he had marked 'second' and he has put two

arrows, one in each side of Crescent Strest.

Ckay, Mr. Marsnall. Return to the stand again, please.

Now Mr. Marshall, after May twenty-eighth, seventy-one, ycd were in fact
charged with the murder of Sendy Ssale, is that corract?

Yes.

And do you recall how long after May twenty-sichth, seventy-one it was
befcre vou were actually charged?

[t was on - about a week aftear.

About a week.after?

t was on a rriday.

Yes. And you were subsequently tried by a Supreme Court judge and Jury
probably in this very courtroom, was it?
Yes.

And convicted on November fifth, nineteen seventy-one, is that correct?
Yes.

And then your case was reinvestigated, was it not, in Feoruar, of

nineteen eighty-two?
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Yes.

And you were acquitted by the Appeals Division of the Nova Scotiz Suoreme
Court on May tenth, nineteen eighty-three, is that correct?

May tenth. [ don't know if it's May tenth, I don't know. I was
acquitted.

This year. Tne spring of this year?

Around summer time, [ guess, [ don't know.

O%ay. My Lord, at this stage I viould 1ike to meke an application under

Section 9.2 of the Evidence Act and for that surpose I think the jury

should be excused.

By the Court: All right. Members of the jury, vou are excusad whnile

we ¢o into matters which you ought not to hear about at this time.
T o
ury retires).

(dury retires] VOIR DIRE

Mr. Edwards: My Lord, following the procsdure in the Milgard case, whien

care of sactions one and two, step three: 'Upon retirament of the Jury
counsal should advise the learned trial judge of the particulars of the
application, . . . in the alleged statement in writing are the writing
to which the statement has been reduced.' Now Mr. Marshall, in his
evidence this morning, said that he and Mr. Seale had discussad making

some money and he said that at that time his intention was to bum it.

That's my submission, that it's inconsistent with a statement that

Mr. Marshall gave to the R.C.M.P. on March ninth, nineteen eignty-two,
wnerein he stated on page two of that statement and this is what I'm
alleging is the inconsistency, where he stated in part: ‘I asked Saacdy

if he wanted to make some money, he asked how and I explained to him that
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we would roll somebody. I had done this before myself a few times. I
den't know if Sandy had ever rolled anyone before. We agreed to roll
someone so we started to look for someone to roll." And then he goes

on to describe meeting the two fellows. That I submit is vastly
different from his evidence today where he says they were intending to
bum, bum some mcney. If I may, Mr. Wintermans, I guess that takes us to
step four, where Your Lordship - it says 'the learned Trial Judge should
read the statement or writing to determine whether there is in fact an
inconsistency so I propose to show Your Lordship the statsment and
direct you to the part that I just read. Perhaps we zould have this
markad, My Lord, as VD-Cne. I'm just referring ncw, My Lord, to page
two, the last four paragraphs ther2, atout midway <own the

By the Court: Yean, well . .

Mr. Edwards: I guess the next stes would be to prove the . .

By the Court: To prove the statement. Certainly that's inconsistent

and I don't think anybody could argus with it. Do YOu?

Mr. Wintermans: ['l1 certainly argue that my learned friend shouldn't

be allowed to do what he is doing. He may be showing Your Lordship an
inconsistent statsment but to suggest that this witness is hostile to
the Crown . .

Bv the Court: He hasn't done that yet.

Mr. Wintermans: Well, as [ understand, that is what's reguired.

Mr. Edwards: No, it isn't.

Mr. Wintermans: That - it says 'may' and I would submit that although

['m taken somewhat by surprise by this whole procedure . .

By the Court: Well, in a case like this, Mr. Wintermans - wait till I
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speak, finisn speaking. This sort of thing usuaily does take people by
surprise because that's what has happened here. The evidence evidently
nas ccme out differently than it came out in the statement, and I “hink
vou'll just have to contend with being caught by surprise, as I was. I

Mr. Wintermans: If [ could speak on that? This is not exactly the first

time that we've had Mr. Marshall on the stand in relation to this incident
and he is naot very much different than he's ever been before on the

witness stand, c¢nd the Crown certainly hasn't made any attempt to do this

before. Mr. Marchall has always attempted to downglay the intentions
that he had that nignht in compariscn to the statement that h: made to

the R.C.M.P. that my learned friend is showing YQur Lordshin. However,
i-would submit that the purpcss of this section is for situations where
vou have what's referred to as a hostile witness where z witness nas

given a statement which contains information that will support the

gosition of the Crown, and then on the witness sta - when he gets on the
witness stand for one reason cr another refuses to testify for fhe Crown,
so to sgeak, and in that type of situation the Crown may, with the
permission of the trial judge, cross-examine that witness on a previoﬁs
statement to - you knew, to try and force him to say what he said at a
previous time. However, ['m not sure what my learned friend is

attempting to do here, but I would submit that this witness is not a

hostile witness to the Crown, and secondly, that whatever nis motives
might have been, I don't see that they're particularly relevant as far
as the Crown is concerned, and that I don't see what the whole point is,
but he certainly - this witness has not come across, [ would submit, as

beina hostile to the Crown.
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Mr. Marshall, Direct Exam. by Mr. Zdwards (Ygir Dire) 40.
By the Court: Section two, [ read secticn twc, well then, where the

party producing the witness alleges that the witness made at other time
a statement in writing or reduced to writing, inconsistent with his

present testimony, the court may, without proof of the witness's

adverse. grant leave to that party to cross-examine the witness as to the

statement and the court mav consider such cross-examination to determine
whether in the cpinion of the court the witness is adverse. The
procedure that's followed is found in Milgard and has been followed in
many cases since, and is set out in Martin's Criminal Code at page

saven sixty-one, and that seems to me to be the procedure that the Crown
is following at this time. MNow . .

Mr. Wintermans: You have to consider the facts of the Milgard case. It's

2 situation wnere the witness for the Crown simply said that she didn't
rememder anything and so the Crown was facad with a situation wnera
they haa what they thought was a witness who was going to testify and

then the witness just said oh, I'm sorry, I don't remember anything, ang

w

0 that's not exactly the same situation that we have here, by any means.

By the Court: Generally, that's the proper procedure, [ believe.

Mr. Wintermans: 1 object.

o

and I will, therefore, permit the cross-examination with respect to this

statement, although I think that the statement ought to be proven.

Mr. Edwards: And step five shows how that may be done, and then I']]
propose to do that by showing the statement to the witness.

Mr. Marshall, you do recall then in Dorchester, New Brunswick, on the
ninth of March, nineteen eighty-two, you gave a written statement to

STaff-Sergeant Wheaton and Corporal Carroll of the R.C.M.P., is that

By the Court: [ understand you object. That is an inconsistent statement

|
|
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Mr. Marshall, Direct Exam. by Mr. Edwards (Voir Dire) 41.

carrect?

Yes.

And I'm going to show you now exhibit YD-One which [ ask you to examine,
rerhaps you'll just scan each nage of it, Mr. Marshall, and in particular
examine the signature on the end of the statement and advise the court
wnether or not you agree that is the statement that you gave at that time
to those persons.

Yes, that is the statement.

That is?

Yes.

And you gave that statement voluntarily to the gentlemen?

Yas

Okay.

Mr. Edwards:

Se, My Lerd, [ believe that satisfies the reguirements of the Milgard
casa, and I would ask for permission to cross-examine the witness c¢n the
tatament beTore the Jury.

[ note that Mr. Wintermans has the rignt to cross-examine as

to the circumstances under which that statement was taken.

By the Court: That's what I was just going to ask.

Mr. Edwards: There's no problem with that.

By the Court: Do you wish to cross-examine Mr. Marshall?

Mr. Wintermans: No, My Lord.

Bv the Court: Well, then, I am prepared to call the jury back. I'm

wondering before we do whether this mightn't be an appropriate time to

adjourn for ten minutes, the rest of us, for our mid-morning break.
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Mr, Marshall, Direct Exam. by Mr. Edwards (Yoir Dire) 42.

By the Court: Witness, you still are under oath and you mustn't talk to

anyone with respect to the evidence during this intermission.

Court recesses for ten minutes.

Court resumes.

By the Court: Gentlemen, I understand that you wanted to talk furthe% }

with me outside the ears of the jury. There is one thing that I've wantec'
to check further, point out as well, that [ may have cut Mr. Wintarmans

of f too early, he had a right to cross-examine the witness on that with
respect to the statement. You also have the right, as [ understand it,

to call evidence and argue the maiter and I didn't want to deny you ﬁhe
right, and you declined to cross-examined, but Mr. Wintermans, do you wish
to go into that matter further? ['m not sure that these two inter-
aretations of the statement - ycu think Mr. Edwards is acting to get out
what we thought earlier and may be more in facour of the accused, but

we can start looking at it in any event.

Mr. Wintermans: I'm just wondering whether my learned friend is suggesting

that the entire statement go to the jury as an exhibit that they take intc

the jury room when they're deliberating.

Mr. Edwards: My Lord, that's one of the matters [ wanted to . .

Mr. Wintermans: Which I will object to because there's all kinds of

conversations and things that get in thera that I would submit are not
relevant to the case as a whole, and that parts of the statement, i he

wants to cross-examine with respect to parts of the statement without tie
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Mr. Marshall, Direct Exam. by Mr. £dwards (Voir Dire) 42,

statement going in in its entirety, then that's another mattar.

By the Court: Okay, let's hear what Mr. Edwards dces propose.

Mr. Edwards: My Lord, first of all before I continue my submission on this
particular applicaticn, I was advised during the adjournment by the court
reporter that the tapes are not going to be that good, part of the reason
being that there's quite a bit of traffic here in and out of the court
roonm.

B8y the Court: Well, I can put a ston to that. There will be no traffic

in and out except during breaks between witnessas and so on, because it
is very distracting for one thing to the jury, and adcitionally I guess

it's causing noise that interferes with proper tape recording.

Mr. Edwards: Particularly with Mr. Marshall.

8y the Court: Well, it doesn't sesm we can cet him to spezk any louder.

Mr. Edwards: So I just wanted to rais2 that, My Lord.

There's two further points, really, I submit we should consider at this
point. Number one, the extert of the examination that [ would b=
permitted to conduct on this statement, and then sscondly, the use that
can De made of the statement, will it be marked as an exhibit and put in
with the other exhibits or not. Or: the first point, just for purposes of
the application I showed Your Lcrdship what [ consider to be the most
blatant inconsistency, but there are several other sections of the
statement that [ would like to refer Your Lordship to, and with leave

of the court to examine the witness with respect to those other sections
as well. My Lord, on the top of page three of the written statement, yes,
starting cn the fourth line down: "The two guys started to walk away from

us and I called them back." So far that's consistent. This part: "They
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Mr. Marshall, Direct txam. by Mr. Edwards (Voir Dire) ad,

than knew we meant business about robbing them." That again seams to be
another part which is likely inconsistent with what he says were their
intentions at that time. Another one would be down the last onaragrapn
on that same page where he says, the paragraph starts: "I definitely
did not stab Sandy Seale. I saw Ebsary do it." And this is the
inconsistency, "when questioned about this, I did not mention that
Sandy and I were robbing these two as I thought I would g2t into more
trouble", that's an apparent reference to his being questionad in
nineteen seventy-one. And then he goes on to tell that "I felt bad
about Sandy dying as it was my idea to rob these guys. [ knew Sandy but
not real well." So I would like permission of the court to put those
sections to the witness in cross-examination before the jury also,
because they are equally inconsistent with his testimony anc explain
[ think why there is an inconsistent.

Secondly on the use to be made of the statement, [ would
submit that the statement should be marked as an exhibit, Exhidit Two in
this case, should go to the jury that of course it woulc be macde clzar in
your charge that the statement does not thereby become evidence as %o the
truth of the facts contained in it, but the jury would have the statamaprt
for the purpose of assessing the credibifﬁty of the witness. They would
have the entire statement there containing those parts.

By the Court: It might be difficult for them to separate out those things

when you look at it from a practical point of view, but I hear your
argument,

Mr. Edwards: Well, those are my two further submissions pursuant to the
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Mr. Marshall, Direct Exam. by Mr. Zdwards (Voi~ Dire) a5,

2pplication, My Lord. No doubt my learned friend will want to respond

to .

Mr. Wintermans: As I've already indicated, I would submit that my learned

friend is using - trying to use Section 9.2 of the Canada Evidence Act
beyond the intended scope of that provision in that [ would submit that
it's designed for a situation where a Crown witness simply refuses to
testify as he may have . .

By the Court : Oh, no, no. That's not so, Mr. Wintermans. B8ut you

carry on.

Mr. Wintermans: And that this witness is not adverse to the Crown, and

that my learned friend is simply trying to do this to perhaps to take
some of the winds sout of the sail with respect to cross-examination.

By the Court:. It might be to put a better facs on the argument for the

Defence.

Mr. Wintermans: I appreciate that scme of these points are certainly in

- favouracle to the Defence, but I would submit that it's not for thes

Crown to proceed in this way, and that thz szction does not extand as far

as this. However, assuming that Your Lordship is going to allow him to

| cross-examine on parts of the statement, I would certainly submit that

| the entire statement should not go to the jury, that tnhere are parts of

the statement that are not inconsistent, there are parts of the

statement that are irrelevant and there are other parts of the statement
that would be inadmissible if they came in to evidence by way of verbal
testimony, and that you can't just direct the jury to ignore parts and
only consider other parts. I just don't feel that that's a reasonabiz

expectation from a jury of twelve ordinary people, that they're going to
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eble to not be prejudiced by other parts of the statsment. That's

submission.

3
<

8y the Court: Well, before I rule on the application, co you wish,

Mr. Wintermans, to call any other evidence or make any submissions with
respect to the voluntariness or the introduction of that statement
itself? The accused admitted the statement and you're prepared to
accept that, I think that's correct?

Mr. Wintermans: That's correct.

By the Court: First of all, I do recognize the further inconsistencies

=m
-l

m

nt by

-

£

that have been pointed out to me and that [ see in the st
Mr. Marshall, and I will, as [ will with respect to the first
inconsistancy pointed out, permit cross-examination with respect-to
those inconsistencies before the jury. On the second apclication,

I will not permit the marking of the statement as an exhidbit. I think
there's too much innherent danger in permitting the whole statement to go
20 jury for fear that they will take an improper perspective 0% what
alse is said. Wnen inconsistent statements are put to a witness that he
made at a discovery or at a preliminary hearing, the whole of that
evidence doesn't go before the jury as an exhibit. It's used as a tool

to cross-examine and to test the credibility of the accused, so I'm not

going to permit that but I will permit the cross-examination with

respect to the inconsistencies, .so therefore I guess we are in a position

now to call the jury in, unless there's any . .

Mr. Wintermans: For the purpose of clarification, which inconsistencies..

By the Court: Well, the 'bum' and 'rob’' distinction, then cn page three

at the top of the page, 'the two guys started to walk away from us and I




HEPORTEHRS PAFER 6 MFG CO. duou bow u3ld

FOHM W-100

47

Mr. Marshall, Direct Exam. by Mr. Zdwards (VYoir Dire) 47.

called them back. They then knew we meant Cusinass about robbing them.'
I think that's inconsistent with the evidence that's come out this
morning, and then down near the bottom on page three in the statement,
'T definitely did not stab Sandy Seale. [ saw Ebsary do it.

And when questioned about this, I did not mention that Sandy and I were
robbing these two, as I thought I would get into more trouble." That's
inconsistent with what is said here this morning. Are those the only
inconsistencies?

Mr. Edwards: Yes, My Lord. That last one, I would like to continue on

with that because it all seems to be part of one section. 'I thought

[ would get into more trouble, I never told my lawyvers in court, I
thought I would get into more trouble. I 7elt bad about Sandy dying, as
it was mf idea to reb these guys.'

By the Court: Yes.

Mr. Edwards: That far on that one, and just so there's no confusion on

~ty

that first one on page two, the final sentence there, up above- the

part "we agreed to roll someone so we started to look for someone to

roll. [ believe in my criginal submission I just said that it goes on
from there, I'd like to include the secticn that the next sentence as
well, "The first time I saw the two fellows we later decided to rob,
was on the George Street side of the park."

By the Court: Where exactly is that, on which page?

Mr. Edwards: On page two, My Lord, that's the first section [ pointed out

to you, starting half way down on the page, with 'I asked Sandy....'

By the Court: Oh, yés. Right.

Mr. Edwards: So I want td go as far as the end of the sentence that reads:




BT Y

X R AR RN Y e iar PN e, R RTAY L e e

b B b et

.48

43.
M»., Marshall, Direct Exam, by Mr. Edwards (Voir Dire)

'The first time [ saw the two fellas we later decided to
rob was on the Geofge Street side of the Park', I like to
go that far because he says we later decided to rob.

3y the Court: Very well, You've got those marked off, have

you Mr. Winterman. Very cood then. Anything further
Mr. Edwards?

Mr., Edwards: No My Lord those are all.

By the Court: Alright then.

Mr. Edwards: Mr. ¥intermans has the one the top of page'

three, 'the two guys started to away, they then knew we meant

business about robbing'.

-

3/ the Court: You'll want this statement back [ guess.

Mw, Edwards: Yes.

8y the Court: I don't have a copy of it so I can't keep

track of it. Mr Wintermans....

Mr., Zdwards: I have a copy

By the Court: Do you? O0h, just then let me underline what

we are considering. The first one is on Page Two.

Mr. Edwards: Page Two, beginning with 'I asked Sandy” and

ending with 'side of the Park', Just before the sentence
that begins with (Inaudible).

8v the Court: Okay.

Mr, Edwards: The second one is at the top of Page Three

the beginning of the third full sentence 'the two guys
started to walk away;.

By the Court: Yeah.




Lew udld

ey

FORM W 100 HKHEFURILIRS PAFEH & MFG. Cu

[E%]

r.

G

= O »r O = O

Mr. Marshall, Direct Exam, by Mr. Edwards (Voir Dire)

Mr. Edwards: And ending with 'they then knew we meant business

about robbing them'.

By the Court: Okay.

Mr. Edwards: And the next one is at the bottom of Page Three

beginnig with 'when questioned about this'.

By the Court: Yes.

Mr. Edwards: And ending on Page Four with 'it was my idea .
to rob these guys'.

8y the Court: Okay. Very good now. We'll ask the jury to

raturn., When we close at noon I wonder if I could speak to
either--1 would like to catch a plane at five thirty which
would mean possibley adjourning at four fifteen, would that
cause a problem, or maybe slightly before that?

(Jury Returns)

Mr. Marshall, Direct Exam, by Mr. Edwards

Mr. Marshall, in the course of your testimony you re%erred
to 'the old guy' who had done the stabbing as Mr. Ebsary.
Yes,

Now, is Mr. Ebsary in court today?

Yes.

And where is he?

Sitting there.

Would you describe what he is wearing?

He is wearing a blue coat with a cane, and..
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Mr. Marshall, Oirect Exam, by Mr., Edwards

By the Court: The record should show that the accused,

['m sorry, the witness identifies the accused.

Now, Mr. Marshall you testified this morning that it was
your intention to 'bum' some money when you went in the
park that evening?

Yes.

That was your testimony this morning?

Yes.

Now, do you recall giving a statement to Staff Sergeant
Wweitman of the Royal Canadian Mounted Police on March ninth,
Nineteen eighty-two at Dorchester Penitantiary?

Yes.

You do?

Yes.

And that statement -- that was a written statement given

by you to Staff Sergeant Weitman at that time?

Yes,

And you signed that statement?

Yes,

And that statement was voluntarily given to the R.C.M.P. by
you at that time, is that correct?

Yes.

I['m going to show you now the statement which appears to be

@ copy of a statement dated March ninth, ninety eighty-two and !

it appears to be signed by Junior Marshall--you go by Junior

Marshall, don't you?

Yes,
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Mr. Marshall, Direct Exam, by Mr. Edwards

Would you speak up just a bit Mr, Marsnall. Would you agresz

with me then that that is the statement tha*t you gave the

Wl

Staff Sergeant Weitman at Dorchester Penitentiary on March
ninth of ninety eighty-two, do you?

Yes.

Now, I want you to refer to Page Two of the statement

Mr. Marshall and the middle of that page you apparently told
the police at that time and I'11 read to you the part:

"I asked Sandy if he wanted to make some money. He askead
how-and I explained to him we would roll scmecne, I've

done this before myself a few times. I don't know if Sandy
nad ever rolled on anyone before. We agreed to roll someone
so we started tc look for someone to roll. The first time

[ saw the two fellas we Tlater decided to rob was on the
George Street side of the park'. Do you aqree that the
statement savs that as I read it?

Yes.

And you agree that is what you told the R.C.M.P. on March
ninth, nineteen eighty-two?

Yes..

And would you agree further that that is different than what
you are saying here today when you say that you were merely
intending to bum someone?

Yes.

You do?

Yes.
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Mr. Marshall, Direct Exam, by Mr. Edwarcs

I want to refer you. to another part of the stztement, will

you turn to Page Three. Down the third sentence there beyond

the end of the fourth line on Page Thres: 'The two guys
started to walk away from us and [ called them back.
then knew we meantlbusiness about robbing them., Do you agree
that the statement says that as I read it?

Yes.,

And do you also agree that that is different than the
evidence you are giving this morning?

fes,

g |

Down the bottom of that Page Mr, Marshal
of that paragraph there: 'When questicned about this, I
did not mention that Sandy and I were robbingc these two
as I thougnht I would get into more trouble. I never told

5
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my lawyers or the courz, I just thou
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trouble. [ felt bad about Sandy dying as it wes my idea

to rob these guys'. Do you agree that the statamant says thac

Yes.

, the sa2cond sentanc

So you agree with me Mr., Marshall that the statzment indicates

that it was clearly your intention to rob or roll the two
gentlemen in the park that night?

The statement or...?

Yes, the statement says it was your intention to rob, do
you agree with that?

Ah, I agree yes, but I could have used a lot cf words though.
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Mr. Marshall, Direct Exam, bv Mr. Sfcwards:

S0, today you're saying something different, that it was
your intention to bum?

Ah, yes, ah.

Naw can you explain why theres is a discrepancy between what
you are saying today and what you told the police on March
ninth, ninteen eighty-two?

Ah, the difference?

Yeah.

Ah, when [ wrote this statement I, an, I can't explain.
Pardon.

Can't explain.

You can't explain. Thank you Mr. Marshall.
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Mr. Mzrshaill, Cross Examination, by

r

Wintarmans

Mr, Marshall you were seventeen years old at the time

this occurred?
Yes,
And you are now thirty?

Yes.

Happened a long time ago. Now, you indicated you had been

in Halifax area a few days before this incident?

Yes,

And you were up there with some friends
Yes.

And, an, I understand that you had been
Halifax?

Drinking, not drinking steady.

You, ah, nave described yourself in the
neavy drinker for a seventeen year 01d?
[ can't answer that.

Are you denying it?

I'm not denying it, I can't answer 1it.

By the Court: Cross examination has to

were you?

drinking up in

past as being a

be fair I think

you have to confine yourself. I didn't hear those things

come out in direct examination, that's come out somewhere

else. I'm not so sure you should be referring to it, but

the Crown hasn't objected, I, ah.

Mr, Edwards: I'11 object at this point My Lord.

By the Court: We are dealing with this one case today and

that should be clear here today.
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Mr. Marshall, Cross Examination, by Mr, Wintermans

Do you recall having testifed before the Supreme Court

Appeal Division of Nova Scotia in Halifax in nineteen eighty-
two in relation to your charge of murder?

Yes.,

Do you recall having been asked the question: 'Could you
describe....

Mr. Edwards: Could you give us the page?

On page twenty-six. 'Could you describe your drinking
habits' Ilm sorry, 'Could you describe what your drinking

nebits were generally around that time' and the answer 'I was

at]

neavy drinker', Do you recall having testified that way?
I don't recall.

Now, ah, have you ever been convicted of a criminal offence?
Yes.

Before this incident occurred?

es,

dow, isn't it true that Mr. Marshall that it was very dark
that night in the area that ycu were on Crescent Street in
Park?

It wasn't totally dark, but it was dark.

And, ah, isn't it true that you can't describe the knife
that you said Mr. Ebsary had?

[ can't describe the knife, I didn't see the knife.

You didn't even see the knife? |

No.
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Mr. Marshall, Cross Examination, bv Mr, Wintermans

Now, vou say that QOU arrived in -- you went to the park
around eteven o'clock that night, is that what you said
earlier today?

Approximate, yeah.

And, you indicated that you had been at the liquor store
earlier that night.

Yes.

Ah, you ran into Sandy Seale and had some conversation...
..... we.e.. I think you said earlier in your evidence for
about tan minutes you talked about how you were going to
get some money?

Ah, no I didn't say that. I said I asked him where he
came from. He told me from the dance.

Mow Mr. Marshall are you saying that you can now identify
Mr. Ebsary as being the person who you encountered jn the
park that night?

Througn the years the man looks different--nis size, his
age and everything. So, you know I could identify and I

can identify him.

Is it fair to say that you now know who Mr. Ebsary is because

of subsequentevents through the courts--what about you
knowledge at that time?
My knowledge at that time I didn't know, I didn't know.

My, Edwards: My Lord, this may be the time for me to make

an objection on the question he asked earlier and I expected

|
! he was going to come back.where he asked the witness if he was
|
|
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Mr, Marshall, Cross Examination, by Mr. #«Wintermans

i
ever convicted of a criminal offence. My learned friend kncws
very well that he is suppose to put these specific events !
to the witness and asked him whether or not he was convicted
of them because as the question is left now it could be

anything from shoplifting to treason.

Mr. Wintermans: My Lord, how am I suppose to know what

criminal record he has., I don't have the same resources....

3

Mr  Edwards: I would not object to him asking what offence

By the Court: It's usually the other way around, I think

the purpose of asking that question in the -- well, the ° :
purpose is that it is a way of testing the cradibility of
a witness. If a witness comes back and says yes I have been

convicted, I think that's where it ends. And it may be that

the further question may be put 'what was it', but [ don't

think its required.

Myr. Edwards: Of course My Lord. That's right and of course...

By the Court: The nature of the record is not important for

this purpose, 1it's the...that there is one. [T he denies
the record and there is a record to be put to him,....

Mr. Edwards: My Lord, my difficulty is that the jury 1is

left without the knowledge of what the record is and in

order to be able to assess if it has any bearing whatever.

By the Court: It can't have any bearing. It only goes to

credibility and he has admitted he has a record.

Mr. Edwards: Well I would ask the court then in the alternatiy

for permission to i1licit his criminal record and re-direct

axamination of my learned friend.
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Mr. Marshall, Cross Examination, by Mr. Wintarmans
2

By the Court: I think that's fair enoucgh.

ir.. Wintermans: Well if the purpose of the question is to

determine his credibility by the way he answzrs the questicn

yes or no then what's the point of the crown going any Tur*her

than that, of course don't know what his criminal record
is, all I know is that he has answered the guestion the way
he has,

By the Court: We'll deal with that when we come to it.

Now, you testified that you thought that the person who
(inaudible) as Mr. Ebsary was five foot six or seven did you
say?

Seven or eight. I said about five eight.

Five eight?

Yes.

[f I were to suggest to you that the person 2enhind me,
Mr. Ebsary, is five foot two, would that change vour
description?

No. The man got older, people say they shrink when they
get older.

By the Court: We don't need more uprise or uproar in the --

thimk of..the people in the courtroom, including the accused
and this witness.

[ suggest to you Mr. Marshall that your recollection is not

that good.

My recollection.

In fact you memory of what happened -- the details of what

happened that night are not very good?

My memories are pretty good.

|
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Mr. Marshall, Cross Examination, bv Mr, Win<ermzns

vl

[ suggest to you that there may have 5Szen some conversation

between Mr. Seale and Mr. Ebsary prior to or before tha
words that you say that Mr. Ebsary said, I've got something

for you, other words there may have bsen a coversation
before that and you were--you're not in position to say
what it was?

I never said there was conversation between then.

Are you saying there wasn't?

[ didn't say, I don't know, I wasn't *here.
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[ see, I'm talking about immediately befor

[

the stabbing incident.

Before the stabbing incident.

Right before the stabbing incident?

The conversation.

Moments before.

That was between me and Mr. Ebsary.

Between you and Mr. Ebsary?

Yes,

Between Seale and Mr. Ebsary?

I was talking to Mr. Ebsary before the stabbing.

Before he walked away, I was talking to him. Not Mr. Seale,
[ was.

What about right before the stabbing incident occurred, who
were youlwith then?

Ah, we were all together at one spot. I was -- when them two
men walked away, when they walked back I was closer to

Mr. MacNeil.




BUu et BILY

FUOHM W 100 HEPOHTEHS PAFER 8 MFG CO

(§%]
e |

O

o)
(&S]

Mr. Marshall, Cross Examination, by Mr. Jdintermans

And isn't it true that vou grabbed ncld of Mr. MacNeil?

[ can't recall.

You can't recall.

Cither he grabbed me or I grabbed him [ can't straighten
tnat out, I can't say yes or no, wha grabbed who.

Now you recall giving evidence at the preliminary ingquiry
into this matter on August the fourth, ninety eighty-three
at the Magistrate's Court?

Yes.

Page Eleven--start at about line three. Question: 'Could
you take it step by step and describe exactly what
happened as they came toward you and Sandy Seale.,”

Answer: 'It is difficult for me to realiy tell you what
happened, I think there were too many stories already,

I think I jeopardized my whole story.' Question: 'Well then,

would you tell it from your memory as best you can.'

Answer: 'They came back, I don't know what happened between
them, my memory just went after that, I cot stabbed and

I don't remember too much.' Question: 'Well do you
remember what, if anything, happened to Sandy Seale?’
Answer: 'The older fella with the light hair was with
Sandy, they had a conversation and I never understoocd what
they were talking about. A1l I can remembér is the old
fella told Sandy I got something for you right here and

he knifed him.' Now, do you remember those gquestions and

answers?

Yes.
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Mr., Marshall, Cross Examination, by Mr. Wintermans
Are they true?
Yes they are true.
Sc, once again I suggest to you that your memory of what
occurred on that faithful night in nineteen seventy-one
is not all that clear?
My memory is clear.
Well then why did you give them different accounts?
Every time it was practically.....
Different details?
I was only twice here.
You said you recall testifying befcre the Appeal Division
in nineteen eighty-two?
Yes.
You testified in your trial, when you were on trial in
ninetean seventy-one. You testified at the preliminary
inquiry on August fourth, nineteen eighty-three.
Mr. Edwards: Objection to this My Lord, So far he has only

shown wnat he suggests is a discrepancy between what the

witnesses is now saying and what ne said at the preliminary

inquiry in August of nineteen eighty-three. He then went

on from that, he made an awfully big jump and said, that

he told us a different story almost everytime and he listed

on three or four other occasions, if ne wishes to establish

that he is going to have to refer to the witness I submit
to the precise sections on those precise dates, but he
can't (inaudible) to say that because he gave a different

testimony today than what he gave in August doesn't mean

R
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ir. Marshall, Cross Examination, by Mr., Wintermans

he gave different stories on every occasion.

L

fdr. Wintermans: My point, I'm referring to the various

times he testified and [ haven't quite finished yet was
ha T

Sy the Court: Before you start talking about the vario

times he testified, I don't want to hear that kind of

evidence before this jury. Unless, there can be a spec
reference to the specific occasion. But initially you
paint a broad brush and I don't think that's appropriat

Mr. Wintermans: My point on my last question was the

witness suggested he only testified twice in relation
to this incident so I referred him to the several other
times, that's all.

Mr. Edwards: OCbjection to that. That can't be allowed

stand either. The witness said he was only here twice
and obviously meaning the previous trial this year and
There was nothing contradicting when he said that.

By the Court: We don't want to get into that other...

this is a trial all by itself and I don't want to hear
reference unless it really goes to credibility.

Now you testified a moment ago that you don't know who
was holding . who between you and Mr. MacNeil, is that
right, you don't know who grabbed you?

Yes, I don't know.

Would you stand by that?

Yes I don't know.

us
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Mr. Marsnall, Cross Examination, by Mr., Wintermans

Again, do you recall having testified at the preliminary
inquiry on August fourth, nineteen eighty-three, page twelve,
that's page eleven, the bottom of page eleven.

Question: 'Where were you when the old fella knifed Sandy
Seale and what were you doing?' Answer: I was -- I .don't
know if I should say I was fighting and halding the other
guy. MNo one on my side, eh, no one was hurt, physically
harmed, Do you recall having said that?

Yes.

Is it true?

Say that again.

'Where were you when the old fella knifed Sandy Seal and
what were vou doing?' Answer: [ was -- 1 don't know if

[ should say I was fighting and holding the other gquy. No
one on my side, eh, no one was hurt, physically harmed.
Yes, I remember that.

That's the truth?

Yes.

Mr. Edwards: Objection to that My Lord because Mr. Wintermans

is leaving that -- is leaving the inference that there is

some kind of inconsistency there, there isn't. His initial

proposition to Mr. Marshall are saying you_don't know who
grabbed who, and Mr. Marshall as I recall in his evidence
said yes. That's my position. What he just read to Mr..
Marshall does not clarify that one way or another it doesn't
dispute what Mr. Marshall said. Doesn't say who started it,

just says the two of them were fighting.
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Mr. Marshall, Cross Examination, by ir. Hintermans

Bv the Court: Yes, that appears to be so Mr. Wintermans.

Now, did you get into a shouting match with Mr. MacNeil?

Mo answer,

You did., Now did Mr, Seale take Mr. Ebsary while that

was going on?

No.

No?

Ho.

You recall you've already testified that you recalled giving
a statementﬂin nineteen eighty-two to the R.C.M.P?

fes.

The one that my learned friend cross examined you on just
before I started questioning you. Is that statement true?
My statement, the way I put it down is I use different words
today as ten years ago. [ could have said anything on that
statement. Ah, I'm indicating in that letter that it's
mostly my fault what happened. I took my blows for it.
Whatever I say on here is what [ said and it got to a point
I felt that is the only way they are going to believe me.
They are not going to believe me if I say some old man
stabbed me cause this and that. _

Are you saying that the statement is not true now?

I'm saying it's true“but [ put in different words. I could
have put in a polite way I could have put it in other words,

do you know.
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Mr. Marshall, Cross Examination, by Mr. Wintarmans

And my learned friend referred you to, anh, I'11 Jjust |
continue that a little further. 'The two guys started !
to walk away from us and I called them back they then i
knew we meant business about robbing them. I got in a
shoving match with the tall guy. Sandy took the short old i
guy.' And you go on further in that statement to say 'I don'ﬁi
remember exactly what was said, but I definitely remember é
Ebséry saying I got saying something for you and then next i
stabbing Sandy'. Now is that the truth or not? i
An, when I say he took them, I don't mean physically tcok the~
Sandy Seale never laid one hand on that man.

Now, you testified earlier today that when you are standing
up with the prosecutor here showing how the stabbing took
place you put your hand on the prosecutor's snoulder?

Yes.

Indicating that Mr. Ebsary put his hand on Sandy's Seale's
shoulder?

Yes.

Now I suggest to you that there is a possibility because

of the darkness, because you were tied up fighting with

this other person that maybe it was the other way around

maybe it was Sandy Seale who put his hand on Mr. Ebsary's

shoulder? '
No.
That's what you say?

That's what I know. It's not what I say, it's what I know.
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Mr. Marshall, Cross Examination, by Mr. Winfarmans
I see, You spent quite a few years in jail in relation
to this incident, did you not?
Yes.
And you had some -- at least parts of the transcript of the

original trial in your pessession, in your cell 1in
Dorchester?

Some, the original trial in seventy-one.

You read those over ever day, did you?

Yes, but in nineteen seventy-one and today is two different
transcripts all together. Different pesople involved.

Same incident though?

(]

Same incident but different stories, different people.
I was accused in seventy-one,

That's right. You've given this case a lot of thought, is
that fair to say?

Hmmmm, I use to.

You use to.

Yeah.

When you were in your cell?

Ah, a Tot of interest, I mean like interest.

Are you-still afraid you maybe something bad in this
for you still to come?

I'm not afraid.

Not anymore?

I was never afraid.
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Mr. Marshall, Cross Examinaticn, bs Mr. Wintarmans

Ho. Ever worried?

['m worried.

Your worried?

Yeah, because of my family, I fear for myself, I fear for
at what's going to happen, the outcome.

Isn't it true that you have some kind of a law suit against
the City in relation to this incident.

That's a different subject altogether.

It's true though.

It's a different subject altogether.

Is it true also that you have your own lawyer sitting in
the courtroom at this very moment 7Trom Halifax?

He's here, yes.

And I suggest to you that you would -- it's only natural
that you would want to make yourself appear as innocant
as you possibiy couild under the circumstances?

I don't care how I look coming in nere. I came in here
to testify. I didn't come here for money financially. f
came here to get myself out of prison and clear my name
if that's clear to you.

You were involved in a bad group back in nineteen seventy-

one?

I don't say bad -- I don't find, I don't know, [ can't
answer your question.

Okay, page nineteen of the preliminary inquiry, do vou
recall having giving evidence you a1ready said at the
preliminary inquiry on August the fourth,.nineteen eighty-

three?
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Mr. Marshall, Cross Examination, bv !Mr. Wintzrmans

No answer,

Page Nineteen, question: 'You also describe yourself as
being, what were the words you used, a bad young gquy?
Answer: 'A bad young group, that's what I was involved in,
not a bad young guy, I was involved in a bad young group.'
Question: 'Isn't it true that you were a fairly wild

character then getting into quite a bit of trouble.'

Answer: 'Not only me individually, generally speaking we
all got into trouble.' Do you recall having said that?
Yes.

Is that the truth?

[ can't answer it,.

Pardon me?

[ can't answer it,

Now isn't it true Mr. Marshall that you weren't with
Mr. Ebsary and Mr. Seale at the very beginning of this
incident?

Yes.

And you can't say one way or another whether threats wers
made?

No I can't say.

Conversation took place?

I can't say.

And you were holding on to Mr. MacNeil and where was Mr.

Seale in relation to Mr. Ebsary at the times you were hclding

on to. Mr, MaclNeil?

At the same time, Mr. Seale was leaning over Mr. Ebsary.
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Mr. Marshall, Cross Examination, by Mr. Wintarmans

Lzaning over?

Qver his arm.

las he -- were they facing each other then?

Mo, ah, the way I indicated what happened.......

Sort of beside each other?

Yes.

ihich side of the two were you on, which one were you
closest to? |

Ah, they were about the same distance.

Were they facing you then or were they sideways to you,
were their backs to you,

They were facing me,.

So, ah, I take it that you didn't plan on hurting anybody,
is that right?

Yes.

You wer2s hoping that whole grueling incident could be handled !

without anybody getting hurt, is that right?’

I said earlier, I could have bummed it. As far as attempted
robbery, it didn't even occur, it didn't even happen and Yyou
are stretching to a limit where it did happen and it didn't
happen.

Thank you, no more questions.

Mr, Edwards: My Lord if I coufd just have a moment the

the (inaudible) has been able to find the criminal records,

that is what I am going to re-direct the witness 0a.

[
|
|
|
1
!
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Mr. Marshall, Re-Direct Exam, by Mr Edwards

Mr. Wintermans: Well My Lord as I indicated earlier I wonder

wnat the basis is for this.

By the Court: Well, I think the basis -- I'm going to

allow the question.

Mr. Edwards: May I speak to that My Lord. There are two

basis, really. The first, what I submit is the indisputable
one, Number one the c¢riminal record of the witness was a
brand new matter raised in cross examination and therefore
proper matter for re-direct. Secondly in the alternative
the fact that normally the way the criminal record was put
to a witness is that isn't it true on such and such a date
you were convicted of such and such a crime and sentenced to
such and such as the penalty. My learned friend says he
doesn't have the resources to get that information to

ask the question properly. Fair enough, well I do and that's
what I propose to do now. In that way, the criminal record
is only allowed to be, as your Lordship well knows, to
assess the credibility and trustworthiness of the witnesses'
evidence, Concurrent with that is the type of criminal
record he has. If he has a lengthy record of fraud, obviously
that has more bearing on the trustworthiness of his evidence
than if he if was in a bar room brawl and was convicted of
common assault now there is that difference and so I sumbit
in fairness to the witness and in fairness to the jury they
should know exactly what his record is and they can decide
whether or not it taints his evidence and affects it one

way or another.
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Mr. Marshall, Re-Direct Exam, by Mr. Edwards

3y the Court: I'11l permit you to put the record to the

accused.

Mr. Marshall isn't it true that you were convicted on June
twelth in ninety seventy of one count of theft under two
hundred dollans and for that you received one day in jail
served by presence in court?

Yes sir.

Mr. Wintermans: Excuse me My Lord, I object that my friend

is leading the witness. I would suggest that my learned
Ffriend ask the witness if he wants to know what his
criminal record is, ask him what his criminal record is?

But just because the point was brougnt out that he has a

criminal record dces that entitle the Crown man to lead

their own witness in relation to that evidence,

|
By the Court: It's not a wholly rule written in concrete tha?

you can't ask leading questions and I will permit that Ieadinf
questiocn 1in that case because it produces -- it gets the
record straight.in a very short order and I don't think
without prejudice to anybody, with prejudice I mean. He
was certainly leading, I'11 agree to that.

So your answer to that was yes, Mr. Marshall?

No. Answer. _

Were you also convicted on November tenth, nineteen seventy
of one count of drunkedness under the Liquor Control Act
and fined ten dollars?

I don't recall that one.
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Mr. Marshall, Re-Direct Exam, by Mr. Edwards

You don't recall whether you were or not. Do you recall,
perhaps I could put it this way, ever being convicted of

drunkedness?

Couple of times, yes.

Then on May first, nineteen, no I'm sorry -- that is the

extent of the criminal record other than on June fourth,

nineteen seventy-one.

By the Court: Inaudible.

Well, other than the murder charge for which you served

i eleven years, that is the extent of your criminal record?

Yes.
I have no further questions

Mr. Wintermans: Well My Lord I would think that the way

my learned friend is presenting the criminal record is

somewhat misleading. I would like to have an opportunity

| to ask him a couple of questions in ralation to his

lcriminal record.

By the Court: Alright.




0 =0 I=

BUU blo- 6313

FORM W-100 REPOHIENS PAPER & MFG. CO.

75

Mr. Marshall, Cross Examination, by Mr. Wintarmans

Did you ever go to jail before you were convictsd of this
Seale murder?

Yes.

Isn't it true that you were sentenced to four months on one |
occasion?

Mo, I was sentenced to eight months.
Eight months?

Yes,
And that was not the only time you were in jail, there was

another time also? 5
I don't recall. I hadn't spent too much time in there before -
that.

This is when you were seventeen years o0ld?

Yes.

Thank you, no more questions. é

Mr. Edwards: Arising out of that My Lord is the eight months-%

i

I don't have that information (inaudible) to say what that
conviction was for to put him jail for eight months.

By the Court: I think it better be put to clarify.
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Mr. Marshall, Re-Direct Exam, by Mr. Edwards
Q! Do you know what you were in jail for eicht months for?
A} It started with four months then I got an extra month.
Q. For what?
AJ Liquor charge.
Q.| Liquor charge?
Al Charge for giving drinks to minors.
Q.f Giving drinks to minors?
Aj-Yes. I was a minor myself at the time.
Ql Thank you.
E By the Court: Thank you very much Mr. Marshall for that
% evidence.
{ Okay.,

Court Adjourned for Lunch at 12:15 p.m. to 1:45 p.m.

74.
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1:50 Court Qpens.
Jury called. A1l present.

Mr. James MacNeil duly sworn and examined.

Mr. MacNeil, direct examination, bv Mr. Edwards

Your name is James MacNeil?

Yes your honour.

What's your address Mr. MacNeil?

Two-two-two Mount Pleasant Street.

That's in Sydney is it.

Yeah,

dow old are you now Mr. MacNeil?

Thirty-Nine.

And what's your present occupation?

['m working part-time -- just casual labour, like part-time
you know,

Okay, and in nineteen seventy-one how old were you?-
Ah, twenty-five,

Twenty-five or twenty-six?

Yeah,

What was your occupation then?

I was in landscaping then.

Landscaping? -

Yeah,

What was your address then?

Ten-0-Seven Rear George Street.
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Mr, MacMNeil, direct examination, by Yr, Edwards

And had you been a 1life long resident of Sydney up to that
time?

Yes Your Honour.

And prior to May of nineteen éeventy-one, had you known
the accused, Roy Newman Ebsary?

Yeah,

Yes?

Yeah.

How long before May in seventy-one had you known Mr. Ebsary?

About a couple of weeks, something like that.

And is the Roy Newman Ebsary whom you knew then in court
today.

Yeah.,

And would you point nim out please?

Sitting right over here.

Wwhat's he wearing?

3lue coat, glasses, black tie and white shirt.

And the record show him indicating the accused My Lord.

By the Court: Yes.

On the night of May twenty-eigth, nineteen seventy-one were

you with Roy Newman Ebsary that evening?
Yeah.
Were you?

No answer.
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Mr. MacMeil, direct examination, by Mr. Edwards

And where did you meet Mr. Ebsary on that evening?
In the State Tavern on George Street.

The State Tavern on George Street?

Yeah.

Mr. Ebsary: Objection of the victim.

By the Court: Mr. Ebsary you have counsel and he is very

competent and he is doing a good job for you. So, you just

let him speak for you and if you want to speak in some

manner, you just tug his coat tails and the message will

get across,
You met him in the State Tavern that evening?
Yes your Honour.

What time did you go to the State Tavern?

[ went there between six and seven -- something like

in the evening.

You mean six or seven p.m.?

Yeah.

And who did you go there with?

Myself.

And you met Mr. Ebsary inside the tavern?
Right.

And who was with him,if anyone, at the time?

I can't be just positive, [ believe there was another person

sitting with him?
And you joined him at the table?

Yeah.

that
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Mr. MacNeil, direct examination, by Mr, Edwards

And you remained at the State Tavern how long?

About two.hours, I'd say two hours.

And during that two hours how much had you had to drink?
I had roughly seven, eight beer.

Seven, eight beer. Had you done any drinking that day
before you went to the tavern?

No, I didn't do no drinking that day.

So, when you got to the tavern who was with you then?

Mr. Ebsary.

Do you recall time it was roughly when you 1left the tavern?

[t was after ten o'clock.

And you went there at what time?

I went there at seven.

So, you were there over three hours?

Yeah, right.

So, did you and Mr. Ebsary leave alone or dicd someone else
go with you?

We left alone, the two of us.

Now, the State Tavern, that was located on George Street?
Yeah, right across from the Joy Supermarket on the right

hand side.

And when you and Mr. Ebsary left the tavern, what direction

did you go?

We went towards George Street down, that's, ah, towards the

park.




Lii) bio b3l

FOHM W-100 REFORTENS PAPEH & MIFG. CO

b =T e B L o T = an B = S o |

79

~1
L

Mr. MacNeil, direct examination, by Mr. Edwards

Down George Street; toward--that would be Wentworth Park?
Yeah, right.

Where were you headed?

We were headed for Mr. Ebsary's home.

And where was that at the time?

That was on Rear Argyle Street.

When you got to Wentworth Park, what route did you take then?
We took the shortcut, there's a bridge, that goes down like--

you go down first and there's like, there was a bridge there

I

it's been rebuilt -- then it was just like old fashion,

like wood and that. Now, they rebuilt it, they have a
concrete one there. But it's in the same indentically spot.
I see.

Per say.

So, you left George Street, then went through the Park over
the foot bridge?

Yeah.

And were did you come out of at?

We came out up at Crescent Street,

And that runs along the perimeter of the park?

Yeah, right.

When we came up to the top of the hill we crossed over on
the Crescent Street where we went right over, like the side-
walk.

You crossed Crescent Street itself?

Yeah.
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Mr, MacNeil, direct examination, bv Mr. Edwards

So what you are saying is that the sidewalk that runs across
Crescent Street is on the side of the street furthest from
the park?

Right, yeah.

Alright. So, then when you got on the sidewalk on Crescent
Street, what direction did you go?

When we crossed over, ah, we crossed over, I be]ievelwe took
the direction towards, there is two ﬁays you can go to his
house, eh?

Yeah.

You can go that way or you can go up like that.

| Perhaps you
| /could just come down here Mr. MacNeil and refer to Exhibit

Number One. Maybe you could just stand aside so the jury
can see it. Just over there. Now, this is George Street
now show us wnere you would enter the park.

Right about here.

You are indicating, another witness nas put an arrow there
already?

Oh no.

But you're indicating this, where the arrow. And there is
a bridge shown here, is that the bridge you are referring to?
Yeah.

So then we you come off the bridge, what way did you go?

We walked right up to here, this is Crescent right?
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Mr. MacNeil, direct examination, Dy Mr,

So, you are indicating the path on the right hand side--
there are two path going from the bridge and the one on
the right hand side is the "Y".

Yeah,

So then you crossed, you're saying, the far side of Crescent

Street, the far side from the parx?

Yeah.

To the sidewalk?

Right.

Alright, now my question was when you got on the far side
of Crescent Street what way did you go--back this way
toward Argyle or this way toward the intersection of South
Bentick Street?

We went this here way.

You are indicating the intersection toward South Bentick
Street?

Yeah, right.

Alright then perhaps you could return to the witness stand.

Alright, so, what if anything occured as you began walking
toward South Bentick Street,

We were approached, by, ah, the deceased, Sandy Seale and

Mr. Marshall.
wa prior to that night did yau know either Sandy Seale or
Mr. Marshall, you referred to Donald naturally?

No.
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My, MacMNeil, direct 2xaminaticn, by Mr. tdwards
You didn't know either one of them on that evening?
No.
So, when you met them -- would you describe how you met them?

Well, I think, it came so fast it seemed like I think we were
they approached us froi the front but then Marshall had my
right arm and started coming like counter clockwise and put
it up behind my back. So, then I kind of like froze like, eh.
At that time the deceased, Sandy Seale, was facing Ebsary on
the inside like.

On the inside you mean from the street?

Yeah.

You and Marshall would have been out by the curb?

Yeah.

As opposed to the street?

Yeah, right.

And Ebsary and Seale would have been on the inside?

Yeah, on the inside right, yeah.

And when Mr. Marshall put your arm up behind your back, can
you recall what Seale and Ebsary were doing?

When he done that I heard Seale telling Mr. Ebsary to dig.

Dig man, Tike that.
He said what? '

ng man.

Dig?

Yeah.
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Mr. MacNeil, direct examination, by Mr. Edwards

Yes.

So, I figured it was probably a robbery. I didn't have no
money, I was kind of shook up. I just stayed and, ah.

So when Seale said to Ebsary, dig man, what, if anything,
did Ebsary do?

rne said I got something for you.

He said I got something for you?

Yeah,

low when Seale says dig man to Ebsary, do you recall how
Seale's hands were?

They were just out like that?

dhen you say out like that...

Just laying by his sides.

By his sides?

Right, yeah.

And what about Mr. Ebsary, where were his hands at the time?
I just can't recall where his hands were, but I imagine they
would be by his side.

Alright now you can't imagine but just tell us,

By the Court: He can but he mustn't tell us.

Now tell us--you said that after Seale said dig man, Ebsary
said what? —

I got something for you.

Now how much time passed between Seale saying dig man and
Ebsary answering I got something for you?

Just a split second -- no time at all.
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Mr, MacNeil, direct examination, by Mr. Edwards

Split second, right?

Yeah.

Wwhat, if anything, did Ebsary do when he said I got something

for you?
[ think he put -- come out of his pocket 1ike that.

Now you're motioning with your right hand?

Yeah, he came out with his hand and he went like that.
Now when you said when he went like that, for the record,

you are showing upward motion with your right hand, is that

correct?

Yeah, yeah.

And in what direction did he make that motion?
In upwards, like upward direction.

In relation to Mr. Seale?

In Tike, just Tike upward direction.

Put it this way--where did he make contact with Mr.’Sea?e,

if he did make contact?

In his abdomen=--his stomach.

Did you see if Mr. Ebsary had anything in his hand as he made

that upward sweeping motion you just described?

No, but I seen Tike blood.

When did you see the blood?

Coming out of the deceased Mr. Seale.

What if any sound did you hear from Mr. Seale or Mr. Ebsary?

[ heard a scream coming from Mr. Seale and then everything

was in phrases and I seen him, he ran.
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Mr. MacNeil, direct examination, by Mr. Edwards

Who ran? -

Mr. Seale, he ran.

Right.

And he sort of like ran to the other side of the street.
Ran to the other side of the street--the park side?

Yeah, right.

Then, I believe that‘MarshaII had tried to do something or
some darn thing but I think Ebsary or something I can't be
quite sure,

You tell us what you remember Ebsary doing?

I think Tike Ebsary made like a swing for him.

For him you mean Marshall?

Marshall, yeah, but I think what Marshall was trying to do
was help his friend or something like that.

What type of movement did Marshall make before Ebsary made
the swing at him?

Like sort of like he come over, sort of like that to grab-
ne left my hand go behind my back.

Marshall let your hand go?

He let my hand go.

When he let your hand go, what was the motion he made
then?

He sort of come over, Tike, then I was like, everything was
happening so fast there.

When you say he came over, do you mean he came over towards
Ebsary?

No, he just of like, I don't know if he reached over or it

was some darn, vou know?
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Mr. MacNeil, direct examination, by Mr. Edwards

Reached over to whom, to where?

Reached over, 1ike he put his hand over.

But to where?

Toward Ebsary.

Dut when he reached over toward Ebsary, what did Ebsary do?

As far as I can think Ebsary sort of like went like that.

You are making sort of a downward motion with your right hand?}

Yeah, right.

What, if anything, did you see in Ebsary's hand at that time?

[ couldn't see because I was sort of in a state of shock.
You see something like that, you don't, you know, you get
some people get different ways but I guess, I was just
frozen 1ike, you know.

Now, after Ebsary made that last motion you just described,
towards Marshall what, if anything, did Marshall do then?

[ can't--Marshall just disappeared.

Do you remember what direction he went when he disappeared?
No, I don't remember the direction, no.

Did you see Mr. Seale at that time?

Ho, I couldn't see him at that time.

What did you and Mr. Ebsary do then?

The next minute we were at his house.

You went to his house? o

Yeah.

Do you remember what route you took to get to his house?

I can't be sure,.
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Mr. MacNeil, direct examination, by Mr,

Can you give us an idea of how long it would have taken you
to get from where this incident took place to Mr. Ebsary's
house?

I['d say ten minutes or so.

Mr. Ebsary: (Inaudible).

By the Court: Remember what I told you earlier Mr. Ebsary,

that you have to have you stay in court throughout the whole
proceeding.

So you and Mr. Ebsary went to Mr. Ebsary's house on Rear
Argyle Street?

Yeah, right.

[ take it you went in the house?

Yean.

With Mr. Ebsary?

Yeah, right.

Do you recall if there was anyone else in the house that
night?

I can't--I never seen anybody,

Where did you and Mr. Ebsary go then?

Well I sort of sat out in a room, like you know, it's right
off to the kitchen and look in the kitchen and I'd seen him
cleaning his and the knife underneath the thing.

What do you mean by cleaning the knife underneath the fh}ng?
Underneath the tap. -

Underneath the tap? .l

-Yeah.
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That would have been in what area, bzthroom, kitchen?
In the kitchen.

How far were you sitting from Mr, Ebsary?

I was only about from where you're standing to.....

Are you indicating approximately twenty feet?

Mot even that just about from here to the middle of the
rail there.

Middle of the rail?

Yeah.

About ten feet away?

Yeah.

You saw him clean a knife at that time?

Yeah,

Can you describe the knife?

I can't describe it, but I presume it was a pocket knife.

1

By the Court: Don' presume.

Don't presume, just tell us what you remember about the

knife, if you remember anything? Do you remember the length

of the blade?

No, but it had a brown handle on it, but I can't remember
the length of the blade.

And, how long did you stay at the house? g & ey

I'd stayed about an hour after that.

And who, if anybody, did you talk to in that hour.

Nobody, just him, Mr. Ebsary.
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Mr. MacNeil, direct examination, by Mr., Edwards

Now, after that hour passed [ take it you left Mr. Ebsary's
house.

Then I went home.

You went home?

Uh Hmmm,

And when did you next go to Ebsary's, if you did go there?
[ went the next day there after I heard the young fella had
died. |
How did you hear that the young fella had died?

[ heard it on the news eh. He was laying in bed and he
said well.

Who was laying in bed?

Mr. Ebsary. He said well, it was self defense.

Mr. Wintermans: Excuse me My Lord, I wonder if this

evidence is relevant, as to a conversation that took place

the following day.

8y the Court: It's all part of the same transaction in my
view.

Mr. Edwards: On the objection, the following day, the

[ submit
following year-/if he had conversation with the accused

in relation to the events that happened that night it was

‘indeed relevant and admissible.

By the Court: I think it's admissible to. (inaudible)

“mentioned earlier the one -- Mr. Edwards has just stated

the statement by the accused in respect to the alleged
occurence and since it's not up to a person in authority

there's no necessity for (inaudible).
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My, MacNeil, direct examination, bv Mr, Edwarcs

Mr. Wintermans: Then [ would understand that only the exact

words that were spoken would be admissible and not perhaps
the witnesses opinions with respect thereto.

By the Court: He is not suppose to give opinions in any

event. We don't know what his evidence is, but certainly
his recollection of what was said is admissible. Now if
gets into impgessionab1e opinion, we'll have to deal with
that when we come to it.

Mr:.Wintermans: So, therefore, the witness is not to give

his own opinion.

3y the Court: Mo, no, he has not been established as an

expert, so there's no.

Mr. Edwards: (inaudible) that last razmark because I don't

see where that came into it. The witnesses wasn't giving
any cpinion nor did I anticipate that he would.

Ckay, Mr. MacNeil, you were relating a conversation -
that you and Mr. Ebsary had the day after this incident in
the park?

Yes, right.

And Mr. Ebsary was in bed at the time?

Yes.

What did you say to Mr. Ebsary first?

I'safd you didn't have to kill him. I said you should
have gave him the money.

What did Mr. Ebsary say to that?

He said it was self defense.
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Mr. Mac¢Neil, direct examination, by Mr. Edwards

Do you recall what -else was said, if anything?

Well he said, well, I got a family and, ah, you don't your
family in trouble and every darn thing so, you know, I
said well we'll have to go to court and everything like
that.

That's what he said to you?

Yeah,

And then what did you say?

Well I just, you know, I just well should have gave him
the money and this thing wouldn't have happened.because
he wasn't armed or nothing, you know.

?ou told Mr. Ebsary that Mr. Seale wasn't armed?

He wasn't armed, he wasn't cursing, he just "dig man, dig"
which meant he wanted money.

When you said that to Ebsary about Seale not being armed
wnat did he say to that?

Well, Mr. Ebsary said self-defense.

How long did you stay at the Ebsary house on that occasion?
Ah, not too long about an hour and that's the last of it--
[ never went there again.

You never went there again?

NO.

Okay. VYou were aware that Donald Marshall had been charged
with stabbing Sandy Seale?

Yes, I was aware of that, I was aware of that, and, ah,
I,-;ah, after I found out he was convicted and sent away

[ couldn't sleep. I said it's just not right for a person

to be in iail for somethina he didn't do, and, anh, I was
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Mr. MacNeil, direct examination, by Mr. Edwards

walking around there and my mother.
Now you can't tell us what your mother said?
Yeah, but I was walking around and anyhow that's it. I went
down and made my statement to the police and I told them
and they, I don't think they believed me, so.
That was after you heard Donald Marshall had been convicted?
Convicted, yeah, but they didn't believe me.
Mr. MacHeil you say you had how many beers that evening?
[ had seven or eight beers.
What effect would you say the beers were having on you
at the time of this incident in the park?
What effect--well, I wasn't drunk or nothing. I was alright
but after this happened I went kind of like in shock, eh.
Like, you know, after the incident happened I was all
shook up. I can't describe it you have to go through it
yourself and then you realize what it's like. B

know
Okay. Do you/any of Mr. Ebsary's family?
At that time I knew Donna,
Donna, who would be who?
That's her daughter.
The daughter, ==
Her brother.
ﬁﬁaﬁtw&;:hié h;me.
The end of my tongue now and I can't think.
Would it have been Gregory?

Gregory, yeah.
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Mr. MacNeil, direct examination, by Mr. Edwards

Yeah.

And his mother, Mary.

Okay. When priaor to the stabbing would you have last
seen them?

Prior, that's like after....

No, before.

Well, I seen them when they bought a car. [ had my license,
eh. |

How long before the night of the stabbing was that?
Awhile, about a month, something Tike that.

When did you next see them after the stabbing?

After it happened I seen them a couple of days after
that, they told me...

Well you can't tell.what...

No, no, no.

Okay, I have no further questions,
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Mr. Macileil, cross examination, by Mr. vWintermans

Mr. MacNeil, you say at the present time you are thirty-
nine years old?

Yeah.

Working?

Yeah.

Part-time?

Part-time, yeah.

What kind of work are you doing?

I'm just doing some work down at the Isle Royal Hotel..
They are tearing it down--like tearing the insides out
and they are rebuilding it, eh,

Yeah.

So, I'm down there just hauling the stuff out and that.
And what kind of education do you have?

I have Grade Six.

How old were you when you finished school?

Sixteen.

I take it you didn't do too well in school?

Not too well in school, no.

Ah, you say that at this time, back in nineteen seventy-one,
you were working as a landscaper, who was that with?

I worked with Sydney Landscaping, I worked with Ellebrok,
and I worked with Khattar, Khattar's Landscaping.

A1l back in nineteen seventy-one? ‘

Yes, well, prior to that prior to that.
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Mr. MacNeil, cross examination, bv Mr. Wintermans

I worked at C.N.R. and I worked at Keddy's for awhile.

And you're single, are you?

Yeah.

How would you describe you memory, generally speaxing?
Memory, since this here, I go through a lot of strain. It's
not easy to get a job. I find when I go looking for a job
everybody says I know you, you're in the paper there and
then you know, sometimes you think people are like
prejudice against you for some darn thing because you've
been where there was somebody killed, and, ah, it hurts
you inside a lot,

So, this incident has caused you considerable suffering?
And emotional problems a little bit, not serious, but serious
enough I had to go to the doctor and get something for my
nerves.

When was that?

That was last year.

Are you still -- are you taking anything now?

I'm still taking Valium.

Valium?

Yeah.

How often do you take that? |

Oné éver} day, but if I'm not uptight—-if.[‘m working I
don't need them at all.

I see. You say that you went to the tavern between

six and seven in the evening?

I['m posi...o, Pretty sure..
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Mr. MacNeil, cross examination, bv Mr. Wintermans

0o you recall having given evidence inHalifax in nineteen
eighty-two before the Nova Scotia Supreme Court Appeal
Division, in relation to the Donald Marshall matter?

Yeah,

Page Eighty-Two, Page Eighty-One, do you recall having
asked the Question: 'Now can you say what time you

arrived at the State Tavern?' and the Answer: 'I would

say we arrived around eight o'clock in the evening, I would
say.' Question: 'You say we?' Answer: ‘'Yeah, me and Roy.
Oh no, not me and Roy [ mean to say tﬁat is where I meant
Roy that evening.' Do you recall having said that?

No, I don't recall saying that.

Are you saying you didn't say that?

[ might have, but I don't recall it.

The point is I waonder if you really do remember what

time you went to the tavern, not that it's all that‘
important, but if you said six or seven, I'm suggesting ypu
may have previously said eight.

Maybe.

You are not sure?
—I'm not sure.

Sometime between six and eight,.is that fair to say?

Yeah. |

Sometime in the early eveniﬁg?

Yeah,
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Mr. MacMeil, cross examination, by Mr. Wintermans

You weren't looking at your watch as you went out the door?
No, I never had a watch.

Figuring you might have to testify about it, were you?
No,.no

Isn't it true, you indicated when you got the tavern,
whatever time it was Mr. Ebsary was already there. You

say that you had seven or eight beers?

Yeah around seven or eight beers.

How many did Mr. Ebsary have while you were there?

Ah, I would say around the same number, You don't look

and watc

Approximately, give or take?

Approximately, yeah.

And it's true that Mr. Ebsary was there before you got there
so I suggest to you that he may have had more beer before
you got there. ; | ‘

He might have, how would I know.

Was Mr. Ebsary drinking beer when you arrived at the tavern?
Yeah, he had some in front of him there.

Now, ah, what time did you say you left the tavern

with Mr, Ebsary?

Ne Teft around ten o'clock. _

You aga1n reca]] hav1ng test1f1ed in HaTifax, as I 1nd1cated
before the Appeal Court, in relation to the Donald Marshall
matter.

Uh Hmmm.




(%]
wn

=
.

b

[0}

~J
P I =)

Bolb-Ldo L3S

(&8 ]
o

FORM W-100 HEPOHRIEHS PAFER B MEG CO.

Mr. MacNeil, cross examination, by [r. Wintermans

Do you recall page eighty-three, being asked the question:
'Can you recall what time you left the State Tavern?'
Answer: 'I can recall, I'd say around, between ten thirty
and eleven o'clock or something 1ike that, 1ike you know
1ike,' Question: 'How certain you about the time?'
Answer: "Well you know like I just--I'd say about eleven
o0'clock I would say.' Do you recall.those questions and
answers?

Mo, not directly.

Are you saying those answers are not true?

No, I'm not saying that they are not true.

So, again I suggest.to you, that you are not sure about
the times, that it could have been eleven o'clock, is that
right?

Okay. MNow, did you say that you were approached by Mr.
Marshall and Mr. Seale from the front or was it from
behind?

I figured it was from behind like, they come up on the
counterwise, like from benind.

And you say that Mr, Marshall put your arm up behind your
back?

Yeah, right,. ———

Up Tike...

Yeah.

Got a hold of your wrist or something?

Yeah.

Little bit of pressure?

Yeah.
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Mr, MacNeil, cross examination by Mr. Wintermans

Did that put you in a position where you couldn't really
move?

Wwell I could have moved, but I just froze, I Jjust stayed
there.

Did Mr. Marshall say anything to you before he put your
hand up behind your back?

Marshall never said nothing to me.

Mever said a word?

Not a single word.

Did he say anything to Mr. Ebsary?

I never nheard him saying a word.

Was there any conversation between you before Mr. Marsnall
put your hand up behind your back?

No, no conversation at all.

I[f [ was to tell you that Mr. Marshall testified that
the four of you were having a conversation for about

a half an hour before that incident occurred on that
same evening, what would you say to that?

[ would say it's wrong.

Are you sure about that?

Positive.

So, there was no coversation between you and either Seale
or Marshall?

There was no conversation whatsoever.

Did you see Mr. Marshall or Mr. Seale before your hand
was put up behind your back?

Ah, just, like it happened so fast, eh, like I say, in

a sense I think I did see him, like you know.
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Mr. MacNeil, cross examination by Mr. Wintermans

For how long?

For just a second, that's about all.

Now, do you know how old Mr. Ebsary was at that time?
[ guess he would be around sixty, I guess, sixty-one,
or sixty.

Did he look very much different then than he does now?
[ guess he did.

Pardon me?

I gquess ne did.

In what way?

He was a lot more spryer,

He was?

Yeah. He walked a 1ot more spryer.

Was he any taller?

No answer,

You say that you only knew Mr, Ebsary for a couple of
weeks before this incident occurred?

Pardon.

You say that you only knew Mr. Ebsary for a couple of weeks
before this incident occurred?

Mo, I knew him a couple of months before, but before the
incident.....what are you talking about, Tike the?
How long did you know Mr. Ebsary?

Two months before that, yeah.

And is your father 1living?

Yeah.
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Mr. MacHeil, cross examination bv Mr. Wintermans

He is?

Yeah.

Where does he live?

Spring Garden Villa,

Where's that?

It's up off Alexandra Street?

Did Mr. Ebsary know your father at all, as far as you know?
As far as I know, he did not.

Are you sure about that?

Positive,

Unless he met him in the State and I didn't know anything
about it because my father use to go the State Tavern when
he got pensioned up. He use to go thers with all his
friends there.

How old is your father now?

My father is about, oh, he is way over seveniy. About,
seventy, he was born March, nineteen 0 one. So that makes
him.

Eighty two?

Yeah, eighty-two, yeah.

Now, when Mr. Marshall put your hand up behind your back,
were you afraid?

f was afraid indeed.

You were.,

I was afraid indeed.
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Mr. MacMeil, cross examination by Mr, Wintermans

What were you afraid of?

Well, I had an incident when I was young where this
was -- [ don't know if I had to menticn it here.
Were you afraid he was going to hurt you?

I was afraid, yeah.

Now, you testified that you didn't see any knife in
Mr. Ebsary's hand at the park on Crescent Street at
that time, is that correct?

Yeah, that's correct.

You couldn't see the knife?

Na. ; )

Were you looking in that direction?

I was stunned. If it was there, I, you know.

Was it because it was dark you didn't see?

Well, the lighting wasn't the best, The lighting was only

fella

Do you recall the lighting in the park at that time as
g g

compared to now.

To now, it's different now, it was only fair at that time.

It wasn't as bright as it use to be.
It's much brighter there now.

It's much brighther there now, yeah.

that it use to be an old wooden bridgé?
Yeah, right.
And now it's a new...

Concrete.

(&0

(3%

=
i

a

You indicated that you crossed across the bridge here and
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Mr. MacNeil, cross examination by Yr. Wintermans

Concrete bridge?

Yeah.

Do you recall whether or not there were any lights on
that bridge back in nineteen seventy-cne?

Ho, I don't recall none on that bridge.

[ suggest to you that there weren't,

NO .

Although there are very bright lights, do vou agree with
that?

feah.

Ah, now you said that Mr. Marshall and Mr. Seale were not
armed, in a conversation between yourself and Mr. Ebsary
the following day. VYou testified to that?

Yeah.

And I suggest to you that you can't really say or at
least you couldn't say that night in the park when fhis

incident happened whether or not they were armed?

No, they could have, but I presumed that they weren't because

you know, but I can't.

When did you presume they weren't, after?

No, no, I mean to say well, you know, they could_ he
armed, they cqu1d..,.

Mr. Edwards:' Objection, the witness is trying to get

his answer in but my learned friend is not'letting him
to complete it.

By the Court: We should do that. This witness obvious]y

takes longer to answer than some other witnesses and I

tl-}-fn!( Vi hr:‘-l'rﬂ ‘I‘-{HI haap him A+ WhRAan A oacl 3 Artastinn
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Mr. MacNeil, cross examination bv intarmans

I can't say that they wouldn't be armed, I'm not, you know,

but to me the way I see, I didn't see nothing in the deceased'’

hands, you know, club or anything like that, but then I
can't say for sure that Marshall wouldn't have a weapon

on him. You can understand that, eh.

Sure. Of course, you couldn't see any weapon on Mr. Ebsary

either?

Isn't it true that you didn't know before this incident
that Mr. Ebsary even had a knife?

I didn't even know, I didn't even know he had a stone
sharpener in the basement and every darn thing, I didn't .
know anything about that.

Isn't it true that you couldn't really see the hands of
four hands of Mr. Marshall and Mr. Seale when you were
being held by Mr. Marshail.

Repeat that question again please.

You couldn't see their, aa, the four hands of Mr. Marshall
and Mr. Seale while you were being held by Mr. Marshall?
No, just Mr. Seale's hands were the only one, I couldn't
this is kind of, I could see Mr. Seale's hands, but, ah.
You could see whether he had a....

Mr. Edwards: Objection.

I didn't see no, te my, I couldn't see no weapon in his
hands but, I can't say that Marshall wouldn't have scmetﬁing

on him, but the way I figure out the kids, they were just

probably looking for some money to go to & dance or something

and if T wad anv mnnev T wnuld have azve it to them that nigh
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Mr. MacNeil, cross examination bv Mr. Yintermans

instead of all this going on

Let me just say something by way of question, I'11 ask you
to comment on. I'm suggesting to you, that the way you are
thinking now about that incident in a lot of ways, based

on the consequences that resulted and everything from it.
Yeah, Loweas

But that particular night, back in nineteen seventy-one, at
that moment when Mr. Marshall grabbed you and held you.
Yean.

And when Mr. Seale said "dig man" and you thought there

was & robbery and you were afraid as you testified, you
weren't thinking quite this clearly then, were you?

No, that's true.

You have given this a lot of thought over the years, I
suggest.

['ve given it a lot of thought, you know, ah, I.

Do vou....

Mr. Edwards: Objection, let him finish.

By the Court: Just because a witness does not answer as quick

Mr. Wintermans as you would like, doesn't mean that he

ought not be given the opportunity to answer the question

you ask. So, don‘t-be too impatient, just wait until he

finishes the question, the answer if you would.

Now, you saying that when you went back to Ebsary's residence

ah, you're not sure which route you took.

No.
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Mr. MacNeil, cross examination by Mr. Wintermans

How would you describe the speed?

e were going pretty fast, I know that.

And, ah, you say that you were sitting in one room off

the kitchen?

Uh Hmmm.

While (inaudible) Mr. Ebsary was doing something under the
sink, is that right?

Right.

Can you describe what you saw in that kitchen?

An, I can just describe, as I think, ah, it's got & brown

handle on it. I can't really describe how long the blade

was or because or because I was too shook up to start locking

to see what size knifes are.

Now were you lingering in the parking lot when this
incident occurred?

Mo, I wasn't lingering at ali. No.

Were you =- is it fair to say you were walking from George

Street through the park on you way to Mr. Ebsary's residence?
Yy

Right.
Without stopping?

Withaut stopoing.

Minding your own business?

b N, s - e s

Hind{ng_hy-owﬂ business,'yeah.-
Is it fair to say you were attacked by these two?

Yeah, that would be fair, yeah.
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Mr. MacNeil, cross examination by Mr, Wintermans

And you've indicated that vou were afraid you might be hurt?
Yeah, but the only thing that gets me there is that he
should have had more experience than me. Everybody thinks
that in a case like that, you knaw.

I don't want what you opinions might be. Now, did you or
did you not see blood on the knife in the kitchen?

Yes, I did.

Are you sure?

Positive.

Do you recall having given a statement to tne R.C.M.P. on

February the eignth, nineteen eighty-two?

Yeah.
Do you recall having stayed at -- ['1] read it to you and
ask you -- "On Crescent Street two fellas came up on us from

behind, they asked us for mcney, I heard one fella, the

coloured fella or the Indian guy say "dig man, dig'. All I

remember is the colour fella ran and then flopped on the road.

I think the colour fella was in front of Roy. MWe walked
kind of fast away to Roy's, we went in the house. I'm

pretty sure I saw him wash the knife off in the sink, I can't
remember-if it had any blood."

THat Qas the morning --‘whosé name is on that Weitman?. .

?-ES . .I

Yeah, he and Macheen came up to the house and I wasn'®t feelir

good that there morning and I wasn't, I was all (inaudible)

up and didn't, and everything came back so sudden there and

I just, you know, I told them, you know, I was all worked up
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Mr. MacNeil, cross examination by Mr.

R et LIS ol - -

and that's, ah.
How many times did you discuss this matter with the police?
[ discussed it after Marshall was convictaed and then I
never discussed it again?

You never discussed it again?

No,

What do you call February the eighth, nineteen eighty-two?
Well, that was the next time after that. But before

that, like, Marshall's lawyer Anderson was down and ne was
e comin

asking me questions and then there was peop

w
(@]
o
3
-
-3
Wl
[s1]
5]
(o ]
oy
3
(&

around from Cape Breton Post and everybody i

asking questions about this and that.

)

Hhat about Mr. Edwards, did he talk to you ab
Mr: Edwards, Yea. Now that I think about it yea.

What about Corporal Carol of the R.C.M.P.?2 You must have
talked to him about it on more than one occasion.

Yes.

Now, you have already indicated that you recall having a
testified in Halifax before the appeal court in 1982.in
relation to the Donald Marshall matter.

Yes.

Do you recall this question and answer?_ Question: But the |

point is yod did_see the knife before it went into seal
didn't you? Answer: Not exactly because you.know it was
kind of dark Tike, but I seen it. I had a glimpse of it

Like after you know. t was only a pocket knife. Not a

D e AT L
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129 Q. dagger or nothing, it was only small. Do you recall having
said that?

A. I have, recall saying that.
121. Q. Is that true?
A. Yes.
122.0 . And you don't recall having seen anyone else at the Ebsary

house besides you and Roy Ebsary?

5 I don't recall seeing anybody.

A

Q.| Do you recall seeing Donna Ebsary, the daughter? , ;

A.E No . |
124 Q.l Do you recall seeing.Mary Ebsary, Mr. Ebsary's wife?

A.i No .

Q. | Are you saying that they weren't there?

A

i I never seen them.

25. Q.| If I was to suggest to you that they were there and they

| saw you what would you say to that?

I-would say, I would say I don't remember seeing them.

127 Qs Now you said that this whole incident where HMarshall grabbed

you by the arm and Mr. Ebsary stabbed Mr. Seale,. all happeﬁéd_
pretty quickly did it? e
K. Pretty quickly. £ " L : ;f};v'

128 A. | Inm a matter of a coup}e oF seconds?

-

Q. ‘A coup1e of Seconds.

228, Q.ﬂ 'So you d1dn t have a 10; of time to rea11y fhink about what’
| o s
i

was happen1ng before Mr. Ebsary used his kmife? - f % g

MBs ™ * 2 Tar kg o Baks b

Mo more questions.
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Mr. MacNeil, redirect by Mr. Edwards : 110

Mr. Edwards: The last part of the testimony you gave in

Halifax that Mr. Wintermans refferred you to where you said
the knife was only a pocket knife, why did you say that it
was only a pocket knife?

[ presume that's what people carry is pocket knives.

Thank you.

By the court:

Thank you very much Mr. MacNeil.
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Court recesses.




