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19N S. C. No, 17805
IN THE SUPREME COURT OF NOVA SCOTIA

APPEAL DIVISION
= CROWN SIDE =
BETWEEN:
HER MA JESTY THE QUEEN
Respondent
- and -
DONALD MARSHALL, Jr.
| Appellant
OPIMION

HCKINNON, C.J.N.S.:

The appellant Dorald Marshall, Jr., was charged In ar
izdictment, that he, on or abolt the 28th day of May, 1971, at Sydney,
Im the County of Cape Breton, Province of Nova Scotla, did murder
Sandford Willlam (Sandy) Seale, contrary to section 206 (2) of the
Crimiral Code [now 218 (2)].

After a trial by jury, presided over by Dubinsky, i -
the appellant was found gullty ard sentenced to serve a term of life
imprisorment in Dorchester Penltentlary,

The grourds of appeal relled on by the appellant may
be simnarlzed as follows:

(1) that the learned trlal Judge erred In law In not

adz2g.ately irstructing tre jury om the defence evidesce, and in

exptessing opinions virich were highly prejudicis] to the accused;
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Pratico behind the bush, Pratlco appeared to bc watching something,
and Chant declded to see what had drawn Pratico's sttention,

They ssw two mem standing together and arguing In loud
tones. One of the men, whom Pratico identified as the appellant
Marshall, reached in his pocket and pulled out a 'long shiny object"
whlich he plunged into the 'stomach'' of the other, whon Pratico
jdent ifled as Seale. Seale then collapsed,

Both Pratico and Chant fled the scene, but nrot
together, In a nearby area, Cnant was approacted by the appellant
Marshall who said, ''look what they did to me' and displayed a cut

on the Inner part of his left forearm. M. D. Hattson, who lives at

103 Byng Avenue, Overheard the conversatioa referred to, and called
the police.

The appellant Marshall flagged down a car, and he and
Chant had the operator drive to the spot vhere Seale was lying on
the pavement of Crescent Street. Sea!e was taken to the Sydney City
Hospital where he died as a result o??[n_}urles on the following day,
desplite two surgical operations and massive blood transfusions,

According to the evidence of the a2ppellarnt Marshall,
he and Seale, who uas 5 Ifrlend; were standing on the footbridge
wolch spans two creeks in the park, when they were called to by two
men wnO were On Crescert Street, and who wanted cigarcttes or matckes.
The appellant and Scale walked up to the sireet and were met by two

mer dressed in long blus coats who identified themselves as priests

from Manitoba, The strangers wanted to know if there were girls in
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(2) that the learned trial Judge misdirected the jury
on the meaning of reasonable doubt; that the eviderce did not ‘
establish gullt beyond a reasonable doubt, the comvictlon was agalinst

the welght of evidence and was pervarse;

(3) ground 3 relates to the evidence of the witnesses
Pratico and Chant; also that the trlal Judge did not make proper
Inquiry as to whether or not they understood the rature of an cath;

(4) that the learned trial Judge permitted the pros-
ecuting officer.to cross-examine the witness, Mayrard Chant, before
ruling that he was adverse; that the trilal Judge permitted the pros-
ecuting offlicer, in the absence of the jury, while the witness Chant
was on the witness stand, to read the evlidence he gave at the prel im-
lnary hearing, thereby conditioning him for the evidence he would
give befocre the jury;

(5) that the tria) Judge erred In irstructing the
Jury they did not have to consider the question of manslaughter,

Brlefly, the facts are that ore, John Pratico, aged 16,
was in te= company of the deceased Seale and the appellart Marstall a
very shorz time before Seale was stabbed, Pratico left the two men
and statZoned himself behind a2 bush In Wentworth Park, which Is ad]acent
to Cresc=mt Street, in Sydrey, where he proceeded to consyme a bottle of
bees; w* Tle behind thls bush, he observed Marshall and Seale.'

Mayrard Chant;aged 15, wes In Weatworth Park at the same
tizme, Sz not in the compa~y of Pratico, Chant had attended church in
Sydmey zrex! was atténptlng to get home to Loulsbourg after having missed

P's bes.  He was taklng a shortcut through Wentworth Park when he rotlced

(1]
N
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".Nouxi Intend, of course, to deal with matters of law.
That has been polnted out by both counsel, but | am also
going to decal, to some exteat, with the facts In this very
important case. {Im a very well knpown murder trial some
nineteen years ago, Azoulay v. The Queen, (1952) 2 S.C.R.

495, Mr. Justice Tzschereau,who later became the Chlef
Justice of Canada, pointed out that in a Jury trial the
presiding Judge must - note he sald 'must' - except In very
rare cases where It would be needless to do so, review the
substantial parts of the evidence., He must present to the
Jury the case for the prosecution and the theory of the
defence so that they, the jury, may appreclate the more the
value and the effect of the evidence and the law that is to
be applied to the facts as they, the jury, find them., It Is
not sufficient for the whole evidence to be left simply to
the jury by the Judge ard say, 'There, you have heard the facts; °
go ahead and decide upon them and render your verdict.' The
Azoulay case has been followed by many other cases in the past
nlneteen years In Carada. What | am getting at, Mr, Foreman,

is that the pivotal points on which the prosecution bases its
case and the pivotal polnts on which the defence stands must

¢ be clearly presented to the Jury's mind by the judge."

A careful reading of the charge convinces me that the
trial Judge followed closely the principles laid dowr in the Azoslay
case, ' -

The only issue before the Court at trial in relation
to the charge againat the appellant was whether or not he had comnitted
the murder with which be was charged.. His sole defence was a denial of
that act, ard the theory of the defence was tased on his own evidence
that the murder was carmltied by one of two strangers, who clalmed to

be priests from Manitoba,
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the park and asked where they could flnd a bootlegger, According to
the appellant, the older of the two men then made an wnprovoked
attack with a knife on Seale and the appellant, which resulted In
Seale's fatal injury and the appellant belng slashed on the arm,

According to the appellant Marshall, at the time of the
attack, the man with the knife sald that he did not ke niggers or
Indlans, The appellant s an Indlan whlle the deceased was a negro,
The appellant sald that he then fled, belng In fear of his |life.

Unexplained by the appellant was the meeting on Crescent
Street between himself and two young people returning from a dance at
the time when, according to the evidence of the appellant, the two .
stranrgers were present with him and Seale., Patricla Harrls and Terrance
Gushue, on their way bome from the dance stopped and talked with the
appellant on Crescent Street, Gushue having asked him for a light for
his clgarette, Both Miss Harris and Gushue said they recognized the
appellant, and there was only one other persor in the vicinity, whom
they could not recognize and were unable to tell whether the person
W3S 3 man or a woman,

It is contended by counsel for the appellant that the
vhole tenor of the trlal Judge's address to the jury wes most favouraSIe
to the evidence presented by the Crown, and that he daalt ver); briefly
with the evidence for the appellant, and indicated disbelief of this
eviderce, =~ —

Shortly after comrercleg his address to the Jury, the

learned trial Jdge observed as follows:
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In reviewlng the evidence for the defence, tha learned

trial Judge read fairly extenslvely from the testlmony of the appellant,
and cammented on that evidence as follows:

""Now, gentlemen, you have to glve very careful conslderatlion to
the story of the accused, 1{'®m sure you wlll, As was his absolute
right, he has gons on the stand and has glven his verslion of the
events that took place on that fateful night, How contrary to what
Pratlico sald, he sald he was not In the vicinity of $t, Joseph's
Hall. And although he was with Mr, Seale, he had no dispute with
him — those are the words | think — and he did not lay a hand on
him. | repeat, he had no dlspute with him and he did not lay a
hand on him, And he told you how Seale came to get the Injurles
that he did recelve., And | remind you, Mr., Foreman, that although
the accused was subjected to a very vigorous and rligorous cross-
examination, he adhered to hls story that he told throughout,

Now If you belleve the verslion of the events ghat was told by
Donald Harshall Jr., then It goes without saylmg that you must
acquit him of this charge. Having gone on the stand he has
become another witness Ia thls case. You have the right to
determine the credibility of him as a witpess as you have the
right to determime the credibl!lity of any other witness, But
you will bear in mind, Mr. Foreman — ard | repeat, you wlll bear
in mind — that Dona’d Marshall does not have to convince you of
his invocence. He does not have to convince you of his lnnocence,
It is the Crown, as | sald over and Over aga2in, that must prove
his gullt beyord a reasonable doubt. He does rot have to cop-
vince you of his innocencel

The Crown, of course, understardably, has attacked this
~—story. There was some cons!derable discussion among counsel
as to the rature of the wound that he had on nls left arm,
the depth of It, wheiher there was bleeding. Mrs, Davis said
there was no bleedlrg, It's true. The doctor at the time -
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but Maynard Chant sald that at flrst there was no bleedlng

but later there was bleedirg, You saw the mark on hls amm
there, It's a pretty promineat mark even today after a

aumber of months., I» assessing his evidence, It seems to

me — this Is my opinion and you do not have to taks my

oplnlon - you have to look at it in two way3, It seems to

nnl On the one hand you keep in mind the fact that he stooed

up, as | sald before, to a very rigorous cross-examination

by 3 very capable crown prosecutor, You will bear in mind

that he at the time showed Maynard Chant, 'Look what they

did to me,' It was then and there at that time he told

Chant what was done to him, At that time he managed to stop a
car and got Into 2 car and went back to Crescent Street, |
think It wes Maynard Chant — your recollectlon would be batter —
who said that It was he, Donald Marshall, the accused, who
flagged down a police car. And It was Dorald Marshal) who went

to the hospital and to the pollce station with the police. |
think you have to ask yourselves on the onre hand, Is that the
actiop of a mar who has just comited a crime, who will flag
down a police car, who will go with the pollice, who will do the
things that he did and »ho malntains the conslistency of his
story. Keep In mind, as | said, that he does rot have to prove
his Innocencs,

On the other hard, Kr. Foreman, gentlemen, on the other
hand — in my oplinion, you wil]l have to assess very carefully
the story that he told — two strangers who he says looked 1ike
priests, because they wore long coats and blue. He asked them,
he sald, vhether they ware priests and one of them said they were
and said they were from Manitoba, They asked for clgarettes,
smokes; they gave him the smokes, He snd Seale gave smokes to
these people, or he did. Then the man, ore of these men asked
him If there were any women and they said yes, there were lots
of them In the park. And out of the blue comes this denuncla-
tion agalnst blacks and Indlans: 't don't 1lke nlggers and 1
don't like Indlans,' "
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The trlal Judge then spoke of the bigotry and hatred
for different ethnlc groups which atil) exlists, and sald:

“. . . but In assessing the evidence of thlis witness, the
accused, you ask yourselves the question, It seems to me,

my opinion, at that hour — at that hcur — these two men,

one of them comes out suddenly witﬁ:d;nunclatlon of blacks

and Inclans, If you come to the concluslon that yes, it
could be that there might have been somebody thers that

night who had that prejudice in him agalnst — as he put It —
niggers and Indlans, you have to go on and ask yourselves

the question, why — why. Donald Marshall and Sandy Seale

w0 met these two strangers, who gave them clgarettes, smokes,
who talked to them In a friendly way, asked them shere they
were from — according to Mr. Marshall's, the accused, story -
where they came from; told they were from Manitoba; what were ‘
they, they were priests. wWhy, without the slightest gesture,
without the slightest verbal attack or physical gesture, with-
out the slightest provocation, would one of these so-called
priestﬁ take out a knife and make a murderous attack on Sandy
Seale, and on the accused himself, Why, ore would ask In
assessling the credibility of the story that he told, keeping
in mind at all times that there was was no oblligation on him
to tell anything at 2ny time, There is no obllgation on an
accused person to say anythling, to prove anything. But he
has gone on the étand, has glven the story ard you have the
right to judge the crediblility of the story and keeping In
mind at all times that the burden — the burden — of proving
that he was guilty besyornd a reasonable doubt must 1le upon

the prosection,"
In my oplnion, the foregoing passages afford an adequate
answer to the ground of objection that the learred trial Judge did rot

adejuately Instruct the jury on the defence evidence ard the theory of
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the defence. | am satisfled that he dlid so adequately, falrly and In
a marner that was not capable of being understocd by the Jury as
prejudicial to the accused,

The defence at trlal, along with a denlal of comisslon
of the act, Involved an attack on the testimonmy and credibility of the
two eyewitnesses, Pratico and Chant., Counsel for the appellant took
exception to the address of the trial Judge in respect to the following:

(a) that he emphasized repeatedly that Pratico and Chant
were not in collusion with each other and they could not possibly have
any motive for trumping up a story to Implicate the appellant;

(b) that the trial Mudge did not make mention In hls

address to the Jury that the appellant was left handed, notwithstandlng
the fact that Pratlco stated that the appellant had stabbed Seale wlith
his right hand; )
(c) that the trial Judge stated, "I think the criticism
strictly speaking Is Justified", in referring to the attack on the cred-
Ibility of Maynard Chant, Indlcating that the cross-examlnation of Chant
did pot weaken his testimony to any appreciable extent.

With respect to there being no collusion befween the wit=-
nesses Pratico and Chant, the trial Judge referred to this twice during
tne course of his charge.

He sald (at p. 274 of the transcript):

"You wlll ask yourselves what possible motive, what motive, would
Maynard Chant have, In telling the story Implicating the accused,
Donald Marshall. It seems to me — row, that's my opinlon and |

cautlon you, you do not have to accept my opinlon; you do not have
to accept my opinton,

0
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In my opinlon there Is rot the slightest suggestion Ip this
case that Haynard Chant was In collusior with John Pratico,
that they acted In cahoots, tegethar, to concoct a story,
There's not the slighest suggestlon that these two peopla
were anywherc® near one another prior to the events of that
night or around that time up to the time when Chant sow
Pratico, and that afterwards they got together to tell a
story Implicating the accused, Donald Marshall, Jr. . . .

Is there samethling there which can lead you to conslder that
he Is a credible witness, 1§t I3 up to you, gentlemen, | am
Just putting the picture before you, "

and at p. 280:
"Pratico sald that they were arguing. Chant said they were
argulng. Pratico told of the shiny object In Marshall's 2
right hand which ke plunged i{nto Seale's stomach. The other
man sald the same thlrng. What motive would lend this young
man to comcoct a story, a dreadful story If untrue, to place
the blame of a helncus crine on the shoulders of an innocent
man? What possible motive would Pratico have to say that
Donald Marshall stabbed Sandy Seale? He had been drinking.
In assessing his evidence you will have to ask yourselves,
Is this a drunken recita) or Is it a recita! of a drunkan
man, or is there & consistercy whlch appears between the
story of two eye-witresses that nlght to thls traglc event,
eye-witnesses as to vhom tnere is no evidence by the Crown
that they got together, wsre In collusion to concoct the
story,"

It was aqulite proper for the trial Jidge, In the clrcum-
and lrdependent eye-witnesses, with no apparent motive for collusion,

anrd with ro evidence to give the slightest support to any such suggestlion,

(=]



had glven to the Court mutually corroborative testimony that had a
direct bearing c the very lIssve to be decided by the jury, It was
the duty of the trial Judge to racite these facts to the Jury In
order to assist them iIn thelr delliberations, and as he repeatedly
instructed them, the findings of fact, opinions based on facts and
findings of credibllity were thelrs only to declda,

| am satlsflied that exception cannot be taken success=
fully to the foregolng remarks of the learned trial Judge,

Regarding the objection that the trlal Judge dld not
make mention to the Jury the appellant was left kanded, the only
evidence Indicating this was by the appellant himself, Wrether or
not he was left handed wes Irrelevant to the defence ralsed, which
was 3 total denlal of the act, and It may have confused the Issuve,
Furthermore, under ordimary clrcumstarces, man has effective use of
bcth hands, whether he s right or left handed, except for such
speclalized tasks as writing,painting, et cetera.

As Halloran, J:A., said in the case of Rex v. Hughes

et al., (1942), 78 c.c.C. 1, at pp. 15, 16:

""The juryhave a right to expect from the Judge scmething
more than a mere repetition of the evldence. They have a
right to expect that his trained legal mind will employ Itself
In stripplng the testImosny of ron-esseatials, and In presenting
the evidence to them Ir Its proper relction to the matters
requlring factual decision, ond directed also to the case put
forward by the presecution ard the answer of the deferce, or

such answer as the evicence pammits,"
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In my opinlon, under the clircumstances existing, the
matter of the appel]ant'syleft handedness was Irrelevant and dfd ot
require commant by the trial Judge.

Counsel for the appellant also objects to that part
of the Judge's charge where he said, "I think the criticism strictly
speakling Is justified', referring to the attack on the credibllity
of the Crown witness, Maynard Chant, Indicating that the cross-
examination of Chant did not weaken hls testimomy to any appreciable

extent,

What the trial Judge had to say in this regard Is as

follows:

-

"But the main attack on Mr, Chant's testlimony by the defence Is
twofold, First of all, he failed to tell the pollice at the
time of the incident what he told the court here. He falled
to tel) it that right. Secondly, he 1led to the police and he
sald that in cross-examiratlion according to my rotes. ke said
that, 'They, the police didn't tell me what to say.' Thls was
on cross-examination of Maynard Chant. 'I told them the untrue
story Sunday afternoon. | told them the true story afterwards,'
| think the criticism strictly speaking is justified, Strictly
speaking, It's justified., [Emphasis added.] It's a falr
criticism to make, that he falled to tell the police at that

particular time when he saw — when the police came, he didn't
say, 'Tnere's your man who did thi:z thing.' He didn't say It
at the scene. He didn't say it at the hospltal, He didn't say
it at the police stotion. He didn't say It later. How much

that story at the time It happered. Aad he lled to the police
for a while, He sald they didn't coerce him Into telling tie
story. He later told them the true story. Mr. Rosenblum says,

¢ 12 :
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'you can't belleve a thing thet this fellow says'. ir, Foreman,
he says you can't believe — the Defence urges you to disregard
the :vidence of Mayrard Chant, becausc of hls Inconsistencles

and because of the fact that he lled and he didn't tell the story
at the tims, '

Mr. Maclell, on the othar hand, urges you to accept his story
completely as finally told. Well | told you before that it Is up
to you to assess the credibility of every witness., You don't have
to belleve everything a witness sald. You can belleve a part; you
can belleve sanef ;ou can reject — you can dlsregard the whole of
that witness's testimony. It Is up to you to determine the credi-
bility of the witness and, of course, In this case you will have
to be, in my opinlon, | would Instruct you, to be most careful of
the evidence. You are looking at his evidence and ycu have to be
most careful," ;

In my opinion, the above Instruction of the learned tria)
Judge to the Jury set out fully and fairly the evidence elicited from
Chant on cross-examiration, At the same time, he warned the jury to be
careful In the assessment of that evidence, and repeated his Instructions,
with emghasis, that the question of credibllity was for the jury alone.
| am satlsfied that thls part of his charge was falr to the accused and
that the trial Judge was not In error.

As to ground No, 2, counsel for the appellant contends that
vhile the trial Mdge stated 2 rumber of times that the charge must be
proved beyord a reascnable doubt, in cther parts of hls address, he

used the words "satisfied" and ''to your satlsfaction' and this was mis-

directlon, Further that he did mot instruct the jury that If the evidence

13
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created a rcasonable doubt, this would entitle them to acqult the
accused,

The use of the words ''satisfled" and ''to your satls-
faction' are found In the transcript pages 258 and 253, and they
should be placed In proper context with the Judge's Instructlons
immedlately after hls use of the words '‘you are satisfled that the
accused Is gullty beyond a reasonable doubt' and preceding the words
to your satlisfaction'. This part of his charge reads as follows:

"l said before that | would deal with the questlion of onus
or burden of proof. The onus or burden of proving the gullt
of an accused person beyond a reasonable doubt rests upon the
Crown and never shifts, There Is no burden on an accused
person to prove his Imnocence, | repeat, there is no burden
on an accused person to prove hls innocence. Let me make that
abundantly clear. If during the course of this trial, from
beglnniné to end, during anything that may have been said by
counsel ‘during thelr speeches, that might In the slightest vay
be considered as suggestive of any burden on the accused to
prove anything, let me tell you that there Is no burden on the
accused. The Crown must prove beyond a reasorable doubt that
an accused is guilty of the offence with which he Is charged
before he can be convicted. If you have a reasonable doubt
as to whether the accused committed the offence of ron-capltal
murder, the offence with which he Is charged, then It is your
duty to glve the accused the beneflt of that doubt and to find
him not gullty, In other words, if after considering all the
evidence, the addresses of counsel and my charge to you, ycu
come to the conclusten-that the Crown has falled to prove to
your satisfactlon beyond a reasonable doubt thst the accused,
Harshall, comitted the offence of non-capital murder, it Is
your cuty to glve this accused the benefit of the doubt and
to find him not gqulilty,"

14
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The lcarned trial Judge then proceeded to defire
""reasonable doubt' as an "honest doubt'', a doudt which causes you
to ''say to yourselves, or any of you, 'l am not morally certaln
that he comlitted the offence', then that would Indlcate to you -
that would Indicate there Is a doubt In your mind and It would be
8 reasonable doubt which prevents you from arrlving at the state
of mind which would require you to find a verdict of qullty against
thls man',

Placing the Instructions of the trlal Mdge In thelr
proper context, the Jury could not, and were not, imlsled as to the
proper application of the law regarding the "burden of proof',

Counsel for the appellant has clted Rex v, Hegill,
(1929), 51 C.C.C. 377, In support of his argument. It Is my opinion,
however, that thls case has no appllcatlion to the lssue here.

Ground three relates to the evidence of the witnesses
Pratico and Chant, counsel for the appellant coatending that the
trial Judge did not make propar inguiry as to whether elther witness
understood the nature of an cath,

The record Indlcates that the trial Judge declared
himself satisfied that both Pratico, aged 16, 2nd Chant, aged 15;
understood the nature of an cath, ard they ware sworn without

obJection by the defence. This was a question of fact to be decided

by the trial Judge and | can see mo good reason, under the circun-
starces, to Interfere with that firding,
Counsel for the appellant also objects to the quallity

and suifliclercy of the evidence given by Pratlco and Chant,

: 15
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Pratico testifled that he saw the deceasad Seale
and the appellant Marshall at the scene of the crime and he gave
direct evidence that he saw Marshall stab Seale. He was acquainted
with both men, Under a rigorous cross-examination, he admitted to
drinking on the night of the stabbing, The learnsd trial Judge in
his address to the Jury reviewed this evidence and In clear language
related Pratico's drinking to his credlblility and left It for the
Jury to declde.

Regarding a conflict in hls statements before and
during trlal, thls Is explained by the record which dlscloses that
Praotico's life was threatened If he testified that the appellant
stabbed Seale. The difficulty at trial was that thls evidence .
Involved conversations addressed to the wlitness by third partles
not before the Courg, and the trial Judge refused to allow such
questlons, However, the record on the voir dire Indlcates that
such threats were made to the witness Pratico,

Thls Issue of the conflicting statements by Pratico
w2s also placed fully before the jury by the trial Judge and the
determination of credibility In view of this evidence was expressly
ieft to them,

Chant's evidence corroborated In every materlal
particular that of the witness Pratico, He testified that he saw

a person crouched In the bushes at the place where Pratico said he

witnessed the stabbing., Chant, at flrst, decllned to swear that
the man who did the stabbing was the appellant Harshall, but this

vas Inconsistent with a previous statement under oath made by him

16
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at the preliminary hearing, which gives rise to the rext ground of
objection by the appellant, The Crown contends that the evideﬁcg
of Pratico and Chant comprises a complete and accurate description
of the crime and the clircunstances under which It wos comitted.,

Chant admitted under cross-examination that he told
the police an untrue story. As referred to above, this was comented
on at length by the trlal Judge In his charge, and after proper
instruction, the fssue was left to the jury to consider.

| am satisfled that the obJections urder this ground
should be dismissed,

. Under ground No, 4, counsel for the appellant contends
that when the Jury was absent, the Crown prosecutor was permitted, ‘
while Chant was on the witness stand, to read the evidence he gave
at the prellmirary hearing, thereby condltioning'him for the ev!d;nce
he would give wher the Jury would return, this belrg highly Improper
and prejudicial to the appellant,

An examination of the trial traascript indicates that
in the course of Chant's direct examination by the Crown, the
prosecutor repeated several questions to which he had already recelved
answers from the witness. On proper objection by counsel for the
defence, Crowm coursel Indicated that he vas preparing the way for

an application under section 9 of the Canada Eviderce Act on the ground

that the witness had glven a previous inconsistent statement. -
Directed by the Judge, the jury withdrow and the Mdge heard eviderce
and argument which resulted In his granting permisslion for the Crown

to cross-examire Chant on his previous Inconsistent statement.

: 17
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Section 9. (1) and (2) of the Eviderce Act rends as

A follows:

"9. (1) A party producing a witness shall not be al]owed
to Impeach his credit by general evidence of bad character,
but If the witness, in the opinion of the court, proves ade-
verse, such party may contradict him by other evldence, or,
by leave of the court, may prove that the wltness made at
other times a statement Inconsistent with hls present testi-
mony; but before such last ment loned proof can be glven the
circumstances of the supposed statement, sufficlent to deslg~
nate the particular occasion, shall be mentioned to the wit-
ness, and he shall be asked whether or not he did make such
statement,

(2) Where the party producing a witress alleges that the
witness made at other times a statement in writing or reduced
to writing, Inconsistent with his present testimony, the court
may, without proof that the witness is adverse, grant leave to
‘that party to cross-examine the witness as to the statement and
the court nay conslder such Cross-examination in determining
whether in the opinion of the court the witness Is adverse,"

As appears from a reading of this section, the right to
cross-examination appears to be much broader under sectlion 9. (1) than
under 9, (2).

To show that the witness Chant had made 3 previous In-
consistent statemert, Crown counsel read from the transcript of the
preliminary hearing to Indicate that his evidence there was Inconsistent
with the evidence he wes giving at trial,

At the conclusion of the recital of evidence taken at the

hearing .ard argument, the trial Jidge said:
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"I have to satisfy myself, Mr. Rosenblum, If this witness
In my oplnion proves adverse — by leave of the court may
prove that the witness made at other times a statement
inconsistent with hls present testimony. Has he made a
statement inconsistent with his present testimony?

Mr. Rosenblum:
Not In my opinion, nol

The Court:

| regret that | differ with you.

| will allow you to draw — In the presence of the Jury vhen
they return — to draw the testimony that thils witness gave
in the ccurt below, read it to him and then ask him If he
said that, and If It Is true."

It will be noted that although the trial Judge dId rot
exgressly state the witness was adverse, there can.be no doubt that,
in his opinion, the witness had been proven tc be adverse,

This is substantlated by the Judge's remarks at the
conzlusion of the Crown prosecutor's examination and before cross-
examlnation, He salid:

"1 would not have permlitted Mr, MacNall to read these
questions If | did not In my oplnion conslder that by

his contradiction, . . . from the evidence that he gave
previously with the evidence that he gave In the court
below that to tlat extent he was adverse and | gave leave
to the Crcwn to prove that the witness made 2t other times
a statemcnt inconsistent with the testimony he gave thlis
afterroon, but before such last mantlioned proof can be
glven, circunstarces of the supposed statement suffliclent
to desigrate the particular occasion shall be mentloned
to the witness and he shall be asked whether or rot he
did make such a statzmert:. Ar~d that's my rullagl"
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1f by the above remarks of the irlal Judge, he Indicatad
that he did not make his finding of adversity untll after hear}ng him
cross-examined on the witness's previous statement, then It would appear
that his finding was not in accord with sectlon 9, {1) of the Evidence
Act. Under section 9, (2), it Is not required that tha witness should
be found adverse, and whers It I3 claimad that ths witness has made an
Inconsistent statemant, cross-exanmipation may be permitted, but Crown
counsel is limlited to cross-examination on the inconsistent statement
In accordance with the provislons of section 9. (2). In the instant
case, the cross-examlnation remained within the 1imits prescribed by
section 9. (2);, and If there wes an error in the application of the
section, no substantlal wrong or miscarrlage of justice resulted, ané
I would apply the provisions of section 613 (1) (b) (iii) of the Code,

) The appellant's counsel also contends that it was

improper for the prosecuting officer to read Chant's evidence, taken
In the Court belcw, to the Judge In the presence of Chant, but In the
absence of the jJury,

The purpose of reading the prior testimony of Chant by
the Crown prosecutor was to support the Crown's contention to the
trial Judge that the witress had given incorsistent testlmony at the

preliminary hearing. The Jjury had been sent ocut of the courtroom

during this exerclse, and at no time was there any suggestion by counsel

for the appellant that the witness Chant should be removed from the
courtrocm or that the Judje read from the preliminary transcript in
silerce untll the issue was determined. It does not appear to me that

the appellant suffered any prejudice through Chant hearing the evidence

: 20
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he had previously given, for when the Jury returnad, the same evidercs

was read to him quastion by questlon,

Accordingly, | am of the oplnion that the objection
under ground 4 should be dismlissed,
The flral ground of appea! Is that the trial Judge
advised the jury thelr verdict was limlted to "gullty" or "not gullty"
of murder, and that they did not have to corsider a verdict of manslaughter,
although there was evidence that the deceasad Seale had put wp his flsts,

In his Instructions to the jury, the trial Judge Included

the following:

"My opinion Is that vhoever caused these wounds camitted non-
capital murder. . . . the facts in this case as they came
before you, gentlemen of tha jury, from beglinnlng of the case
to the end, do not glve rise to your having to consider the
crime of manslaughter . . .

Now Nr. Foreman, the defence in this case Is not self-
defence. This Is pot a case of self-defence. This Is a com-
plete denlal. The defence Is, ) didn't do It — complete
derlall HNot self-defence but even if it were self-defence,

I would have to instruct you that If that were the evidence,
the late Mr, Seale put up his fists, then to strike him with
anp Instrument and stab him was something that would go far,
far beyond the right of self-defence. That sort of defence
vould pot be commansurste with the other man's act. That
Issue does not arise bere because as | said, the defence here
Is a complete denial,"
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There was no suggestion at any time during trlal by
counsel for the appellant that the verdict of manslaughter should
be left with the Jury, | accept the Crown's contentlon that what
the appellant now seeks s to complately discard the 1lne of defanca
followed at the trlal and argue that the trial Judge should have
told the jury that they mlght dlisbelieve substontially the vhole of
the evidence tendered by the Crown; that they might also disbellave
the appellant's evidence and find that the appellant stabbed Seale,
but  did s0, In self-defence or as a result of provocat lon,

| am satisfled that the Instruction of the learned
trial Judge excluding manslaughter from conslderatjon by the Jury
was, on the evidence, a proper dlirection to place before them.

It Is my opinlon that the appeal should be dismissed.

DATED at Hallfax, Nova Scotia, thls Sth day of
September, A. D., 1972,
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STATRENT OF TACTS

The Appellimat, Donald Marshall, J%.. was chazged
with muzdazing gsandford Willlam (Sandy) Seale o3 May 28th,
1971, at Sydmey, Novs Scetla, eeatraly 1o Section 206 (2)
of the Criminal Coda of Canads.
The trisl was held befors liis Lordship, M2 Justicoe
3. L. Dwbinsky, with a Jury, o Kovember 2ud, 3rd, 4th and
sth, 1571, gnd the Juxy brought in a8 verdict of neuiley” aftoer
deliberating four houTs, following whick the Appellant was
sentenced to 8arve 1148 imprisonnent 8l Doychestex ?eaitﬁ?tiury.
The cass for the Crovd depended practically estize-
. 1y upon the svidence of Maynard Chaat, sgo 15 years, and
John L. Pratico, age 16 years, both of whea testified that
they wers iR Weatworth Park, but mot {s sach othor's compasy,

1ate im the evening of Hay 23th, 1971, aad odssrved ponsld

1
IE
i

it Parshall, J%¥., and Sandy Seale standiag and arguiag with oaeh

: other, with thelr hands wp, and that Marshall pulled 8 shiny

object out of nis pocket end plunged it into the stomach of

-

seale, following which Seale collapsed to ths ground.

The Appellant, 82 Indiza, in his tostimony, stated

i

that he was 12 Montwortd Park on the occasien inm question

with Sandy Ssale, 8 NegTo, vhen they wers nmet by two meR
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unknowa %o thes, and ghat aftey ceme e¢caveysatiea with them,
one of the men stated that he did nat 1ike Indlsns o7
aiggers and that ho statbed Seale, and slashed Marshall's
ara. The Appellant testifisd that he had »e quarrel of any
kiad with Ssale and following the facident ho Tanm for halp
and met Chant o= Byng Avenus, a short distance from the Pard,
whers Marzhall teld Chaat what hsd Nappened to his friend,
Seale, and shoved Chant the wound en 2is arm, which was thea
bleeding. Tha Appellant thsa succeedad in stopping a moter-
i3t who took him and Chant back to tho scens, a2 which time
the Poliece snd others, imcluding the ambulance driver,
srrived. Maynard Chaat did mot occuss tha Appellamt of
baving ecozuitted 2hs crime, mor did ke maks aay sach mccusa-
tdoa te aay ¢f.2ho numerous ethey people he met that evening,
including tha Police, and be says he lled to the Police when
thoy questioned him for days afterward, such falschood bdelng
apparently that Marshall did not comait the offance.

Maynard Chant, age 15 years, was atteading
Grade YII in school at loulsbourg. Ho failed im Gradaes II,
Y and VI and repeatsd these ysars in lch;ol (s02 1ine 1,
page 107). Xo inquiry was mado by the Trlal Judge as to

whether or not ho understood the maturs of am cath, though
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sueh aa laquiry was made before Patrvicis Harrls was swora
(5039 pages 74 aad 75).

Joha L. Pratice, ags 16 yeera, was jermitled %o
b2 svors altdough em page 113 of the Evidenco 4t i3 mcted
that the Couxrt questioned Mr. Pretice befors ke was sworm,
There is no record of the guestions put 10 the witness by
the Judge. Pratice toléd a mumbder of peorle, imeluding
Hary Panl end Tea Christass, that ths Appellant did mot
cozeit the crize, aand befoye bLelng called to the witaess
stard, ke yopeated this yerazrl in the presernce ef Sheriff.
Jemes MacXillep, Dotective S.gt. Jorn Maelatyrs and
associate Defsence Coumsel, S, J. Khattar, Q.C.

Otkrer witnesses ealled by the Creva ingluded
Dr. M, Naqvi end Dr. [avid Carm, who attended the doceased
at the kospitzl; Sancra krazel and Adolphus J. Evers, of
tke Crize Ladoratery of the R, €, N, Prlice, who testifled
concerning blood found en a Jacket wora Yy the Appellant;
Pr. M. 8. Virlet and ¥Yys. )erle F. Dsvls, wio exazined
the slash ou the Appellsnt’s arm; Patricia Harris g=d
Terrance Guskue, who met ths Appellant {1 ths Part wiea
they were walllng froz the danee @t 8t. Joseph's Parish
}iall te Miss MHavrris' bome. S5zt. Mictasl MacDonzld, of the
Sydney Pelice Force, elso tostified concernlag his soctlngs

with the Appellant and with Maymazd Chant,



.s

1473

3RIZ? OF ARCUMENT

As to Crowxads of Arpesl 1, 2 s2d 7:

The whole temor of the Judge's address to the Jury
vas most favourzble te the svideace presented by tha Crowm
and doalt very drisfly with the ovidenco of the Appellaat,
and indicated his disbellef of the evidence given by the
Appellant (Seo P’”}_iil.’

It i3 sutaitted that the Trlal Judgs in bls address
to the Jury emphasized Topsatedly that Pratice snd Chant ,
were pot im collusion with sach other and that they could
pot possidly bave had any potive for trumping wp a stoxy to
implicate the Appallant (See Pages 275 a=d 279).

Ths Trial Judge ¢id mot =ake zentica in his
address to the Jury thst the Appeclliant is le#2 handed (Ses
h-go 186) motwithstanding the fac that Pratico statad that
the Appellant stabbsd Sesle with his zight hand (Sase
Page 123).

On Page 273, the Judgs stated, “1 think the
criticisy strictly sposking is justified”, {3 reforring to

the attack oa the credibility of Haynard Chant, indicating
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that the gross-oxsalnatican of Chamt did 2ot wealaea his

testimony to any ap;recialle extent.

As to Craund 3:

Tae Jusjo stated a ausber of tines that tho
elargo 2aut be proved deyoad a reasomable doub; but As
&lso used the words “satizfloed™ (See Page 258) and "to
your satisfactiou" (Sse Pags 259); axd 42 13 subzittsd
that this is misdirectisn esuslzy substantial fnjustics
{Ses R. vs. Fegill 5) C,C.C, 377) (Seo Pages 253 and 13?5.

Altheurh the Judge statsd thet the Appellant
dic not lave to comviace the uzy of kis isnocence, ke did
ot stats that 4f such evidance crsated & reasomadle dowdt,
that this would entitle the Jury te find a vardict of
ecqulttal (Sss Popa 283),

—_— %

As to Crounds 4 and 8

Tue Crovn evidence depended entirely on the
testinmoay ¢f Pratico snd Chant.,
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ter 1A

pealing with Pratics, sge 1§, sad who was pormitted
to be swora folleviag quastioniag by the Judge, but there
i3 no pocord of sueh line of guesticalng.

pratice ecsmsnced drinkimg early iz the morning
(Ses Page 138) and continped drimking all day and ovening
(200 Page 139), 30 that he becase sick at St. Joseph’s Hall
(Sse Page 140) 33 8 rosult of driamkiag a alxture of wino and
beer. MNe was drinkiag boer whon he was hidiag dahiad a bush
{a ths Park whan e allagodly saw the erias boing coszitted
(See Page 121). !Mw .
nery Te g = Chrtstass, bofors the dats of triel 1A
;h:_fEE:1E:fE;figlfgi;sfffiiﬂihg_gzigg_sSse page 148) aud
on the day of the Trial befors being called to the witncss
stand, he told the sa=me thiag to 8. J. Khattar, Q.C. and
Sheri ff Jsmas Nackillop (See Page 143).

As to Maypard Chaat, age 15, thors was RO fagniry
as to whether ¢ mot he undsrstood the mature of aa Oath,
(Ses Page 86), but there was such an inquiry by the Judge
before Patricia Marris, age 14 years, was sworn (Page 74).

Chant, 1S years of age, wald {n Crads VII in
school and had rapsated Crades 11, V and VI, llo zst the

Appellant ea Bymg Avsnuve after Seale was stabled, and
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and secospsnied dim i 8 car with othar people te FetuIm
to tho scsas of tba crime. e did »et male say sccusation
ageinst the Appellaat, to the Appellaat, or to anyuas else,
ineluding the mabalaace driver, Leo Cur7y, the Police and
ths othars who ware present at that tizs, {Ses Page 19
111-114). de did mot wmale aay such seewsation to the
solice for three days following the night of the fatality;
and o2 Page LD, he was not cortain that the Appellant was
the man thxt ke sav stad Ssale.

rratico's yeasen for making statomcnts 19 the °
affect that thas Appellant did not corait the criss Wbl
that ko xas in fear, and Chant gives ths same r22008,

though thora is b9 evidenco to swbstantiate say sweh fear,

As to Crownd 11!

(Seo Pages $6-102) ¥hen the Juzy was absent,
the Frosecuting Officer vas permitted, while Chant wa3 on
the witness stand, to read tho svidanca he gave at the
prelicinary hearing, theredy comditioning hiam foz the
evidence he would glve when the Jury would retuTn. It is
subaitted that this was highly 1mprﬂpif_253'prwjudicinl to

the Appellant.
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ART 8 7 4 9

STATEMENT OF FACTS

The Appellant was convicted on November 5, 1971 of the non-
capital murder of one Sanford (Sandy) Seale, after a trial before His
Lordship Mr. Justice J.L, Dubinsky with a jury at Sydney, Nova Scotia.

Seale received the wound from which he died on the 28th of
Y=y, 1971,

The case against Marshall turned on the evidence of Maynard
Chant and John Pratico. Pratico, aged 16, was in the company of Seale
and Marshall a few minutes before Seale was stabbed, Pratico left the
couple and stationed himself behind a bush in Wentworth park just off
Crescent Street in Sydney, where he proceeded to consume a bottle of
beer. While he was behind the bush, Marshall and Seale came into his
view. His identification of both was positive.

Chant, aged 15, was in Wentworth Park, at the relevant time,

tst not in the company of Pratico. Chant was attempting to get home to

Louisbourg after having missed his bus, and took a short cut through the

Fark, when he noticed Pratico behind a bush. Since Pratico appeared to
te watching something, he too, stopped to observe.

| Two men, Seale and Marshall were standing together talking in
loud tones. One of the men whom the witness Pratico identified as
Fzrshall, reached in his pocket and pulled out something long and shiny
and plunged it into the abdomenrof the other, identified by Pratico as
Seale. GSeale then collapsed. .

Both witnesses fled the scene. Chant, a few minutes later

w2s approached by Marshall, in an area close to the incident, who said
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“"Look what they did to wme" and displayed a cut on his arm. =~ The L 1 5 O
accused then flagged down a car, and Chant and Marshall accompanied
the driver to the spot where Scale was lying on the pavement, Seale
was taken to Sydney Hospital where he died as a result of his injuries
the following day, despite surgery and massive blood transfusions.
Marshall's evidence was to the effect that he and Seale

were friends, that he had no quarrel with Seale, and that he did not
harm him in any way. His explanation of what had occurred was that he
and Seale were approached by two men they had never seen before. Some

10 conversation then occurred during which the two men identified themselves
2c priests from Manitoba; indicated that they were interested in knowing
if there were any girls in the park, and asked where they could find a
bootlegger. The older of the two men, according to Marshall then made
an unprovoked knife attack on Seale and the accused, which resulted in
Scale receiving his fatal injury and in the accused being slashed on the
arm. The attack was accompanied or preceded by an assertion by the
vnidentified man welding the knife that he did not like niggers or

Indians. Marshall is an Indian; Seale was a Negro. At this point,

Marshall fled.

20 From this point there appears to be no major conflict between

defence and crown evidence.
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POINTS IN ISSUE

The Attorney General appears on behalf of Her Majesty the
O.een and says that the points in issue on this appeal are those raised
iz the notice of appeal on file herein.

For the sake of convenience, certain of the grounds of appeal
a-c argued together. Argument on certain others will be presented orally

at the hearing of the appeal if the court so desires.
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BRIEF OF ARGUMENT

ARKGUMENT ON TIE FIRST, SECOND, SEVENTH AND TWELFTH GROUNDS OF APPEAL

First Ground of Appeal: -
"THAT the Learned Trial Judge erred by not adequately instructing
the Jury on the defence evidence".

Second Ground of Appeal:

"THAT the Learned Trial Judge erred in his charge to the Jury in
that he gave his own opinion on certain aspects of the evidence
which opinion was highly prejudicial to the accused".

Seventh Ground of Appeal:

“"THAT the Learned Trial Judge misdirected the Jury in that the
charge of the Learned Trial Judge was capable of being under-
stood by the Jury as being prejudicial to the accused",

These grounds of appeal are dealt with together since they relate
to the treatment accorded the evidence offered by or for the Appellant,

Under ground 12, the Appellant also raises the question of the
exclusion of the verdict of manslaughte?k and implies that this was a verdict
which should have been left to the jury. Since this, it is submitted relates
to the theory of the defence, it is dealt with here.

The only evidence called by the defence was that of the accused
‘arshall. The direct examination of Marshall is reproduced at pages 186-193
of the case on appeal. The cross examination is found at pages 193-216.

The theory of the defence was a simple denial of having committed
the act. It consisted entirely of the Appellant Marshall's testimony that
he and the deceased, Seale, had encountered two men on Crescent Street in
Sydney. According to Marshall, a brief conversation followed (sée pp. 189,
190 of the Case), at the end of which the older of the two men produced a
knife from his pocket and "drove it into Sealed, and, swinging around—to- ____

farshall, slashed Marshall's left arm.




This unprovokud attack, according to Marshall, was nccompanie.d
by, or icmecdiately prccedéd by (it is not clear f{rom the transcript -
scc p. 190-191) an assertion from the man holding the knife that he
didn't like "niggers or Indians". Marshall is an Indian; Seale was a
Negro. Following this, Marshall ran for help (seec p. 191).

From this point, there is not much conflict between the evi-
dence of Marshall and that of the Crown witnesses. The case turns on
what happened on Crescent Street and in nearby Wentworth Park.

The law on the duty of a trial judge to properly instruct the
jury on the theory of the defence scems reasonably clear.

In the leading case of Leon Azoulay v. Her Majesty the Queen

(1952) S.C.R, 495, Taschereau, J. said at p. 499:

The Rule which has been laid down, and consistently
followed is that in a jury trial, the presiding
Judge must, except in rare cases where it would be
needless to do so, review the substantial parts of
the evidence, and give the jury the theory of the
defence, so that they may appreciate the value and
effect of that evidence, and how the law is to be
applied to the facts as they find them ...

The same principle was stated in a slightly different fashion

by Kellock, J. in the case of Henderson v. The King (1948), 91 C.C.C, 97

(Sup. Ct. Can.) at page 112:

It is a paramount principle of law that when a

defence, however weak it may be, is raised by a
person charged, it should be fairly put before

the jury ...

The theory of the defence of necessity will qualify the nature

of the charge to the jury. 1In this case it is clear from all the evidence

that Seale was unlawfully slain. The Crown's case depended to-a-large

degree on the testimony of two eyewitnesses, Chant and Pratico. They

153
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testificd that they had scen Marshall commit the crime, Sce case at . 1 5 4
rp. 90,97,99, 101 (questioned by the Court) 103-107, 108, 109, 117

for the evidence of Chant on this matter; see pp. 122-123, 135-138, 146-

148 for the evidence of Pratico on this point).

The defence rested solely on a denial of the actus of the crime,
and was developed along two main lines of approach.

The first was an attack on the testimony and credibility of the
witnesses Chant and Pratico; the second consisted of direct testimony by
the Appellant which, under any reasonable construction of its effect,
cotld not stand with the evidence of Chant and Practico. The two versions
cof what happened are irreconcilable.

It was unquestionably the duty of the trial judge to instruct

the jury on the evidence of the defence on the issues raised in relation

.to the charge. In the case of Kelsey v. The Queen (1953), 105 C.C.C, 97/

Fauteaux, J. (as he then was) said at p. 103:

It is, of course, unnecessary that the jury's attention
be directed to all of the evidence, and how far a trial
Judge should go in discussing it must depend in each
case upon the nature and character of the evidence in
relation to the charge, the issues raised and the con-
duct of the trial. 1In the words of Goddard L,C,J., in
Clayton-lWright (1948), 33 Cr. App. R. 22 at 29:

'The duty of the Judge ... is adequately and properly
performed ... if he puts before the jury clearly and’
fairly the contentions on either side, omitting nothing
from his charge, so far as the defence is concerned,

of the real matters upon which the defence is based.

He must give ... a fair picture of the defence, but
that does not mean to say that he is to paint in the
details or to comment on every argument which has been
used or to remind them of the whole of the evidence
which has been given by experts or anyone else',

The rule is simple and implements the fundamental
principle that an accused is entitled to a fair trial,
to make a full answer and defence to the charge, and to
these ends, the jury must be adequately instructed as
to what his defence is by the trial Judge ...

(emphasis in original)
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45 respectiully submitted that only onc issuc arose in
rclation to the charge against Marshall and that was whether or not
Lz had committed the act with which he was charged. MNis sole defence
was a denial of that act., It i{s further submitted that the trial
Judge properly addressed himself to the defence offered (see p. 279)
&ad properly instructed the jury thereon.

In the case of Chant, at pp, 268-271,272 of the case of the
trial judge read back to the jury portions of Chant's evidence. At
Fase 273-274, the trial judge in his charge fully and fairly set out
the information elicited from Chant On corss examination, and related
tiis directly to the credibility of the witness., At the same time,
Lhowever, the learned trial judge repeatedly instructed the jury that
tae question of credibility was for the jury alone.

With respect to the evidence of the witness Praticp, it is
swbmitted that the trial judge charge was unexceptionable in law. As
iz the case of Chant, His Lordship read back portions of the direct
examination of Pratico to the jury. (See Pp. 275-277). There fol-
lowed irmediately an accurate sumnary of the evidence on cross
exanination, bringing to the attention of the jury the condition of the
witness at the material times, his statements subsequent to the event,
s>ae of which were inconsistent with his testimony before the Court,
a=d the necessity for jury to come to their own decision with respect
t= the credibility of the witness.

Counsel for the Appellant submits that the trial judge

“emphasized repeatedly that Pratico and Chant were not in collusion",

ard that therefore there could not be a motive for concocting a story

tc implicate the Appellant.

g5



The Attorney General Says that this occurrﬁd in only two
p:aces in the charge (sce pp. 275, 279) and that it was plain from
ti.o evidence that the two were independent observers of the incident
that gave rise to the charge since they were not in each other's
cozpany when they witnessed the incident. It is further submitted
that it was proper in these circumstances for the trial judge to
cirect the attention of the jury to the fact that two vitally important
and independent eycvwitnesses with no apparent motive for collusion, had
#rovided the court with mutually corroborative testimony that had a
€irect bearing on the very question to be answered by the jury. The
trial judge did nothing more than this.,

Having told the jury, as he repcatedly did throughout the
charge, that they were to be the judges of fact, the trial judge as
part of his function should put the facts in such a way as to assist

the jury in coming to its conclusion. See Rex v. MacKenzie (1932) 58

C.C.C. 106 at 115 (B.C.C.A.); The OQueen v. Henry Dowsev (1865) 6

N.S.R. 93 (N,S, Sup. Ct. in banco).

This principle, it is submitted, has added force in this

czse, since the sole defence raised was a complete denial of the act
2nd the evidence in question was that of two eyewitnesses to the act,
His statements expressed something which was apparent from the evidence
o< the two witnesses and it is submitted that taken in the context in
which they appeared, the statements were fair and proper and in no

way prejudicial to the Appellant,

The evidence of the Appellant was considered at length by the

trial judge. The charge to the Jury occupies some thirty five pages,

from page 252 of the case until page 287. His Lar dship commenced a

156



considceration of the evidence in the trial at page 266, Of the 21 157
#2sus of the charge devoted to a consideration of the evidence, five
were concerned directly with the cvidence of the Appellant. Approxi-
mately two pages are given over to a rcading of the testimony of the
2ppellant on direct examination., The remainder is devoted to a con-
sideration of this evidence,
His Lordship in this pursuit, generally set forth the effect
o the evidence in a full and fair manner, and specifically
(a) pointed out that the story of the accused had
withstood a 'very vigorous and rigorous cross
exanination" (p. 283, lines 15-17, p. 284,
lines 5-9);
(b) told the jury that if they accepted the version
of the events told by Marshall that they 'must"

acquit him of this charge (p. 283, lines 17-19);

(¢) told the jury that they must evaluate the credi-

bility of the Appellant, but that the accused bore .
no burden of proving his innocence (p. 283, lines
20-28); |

(d) indicated to the jury that they might well find
that his actions, which were enumerated, following
the stabbing of Seale were actions that were in-
consistent with the actions of a man who had just
committed murder (p. 284, lines 5-20).

In addition to this, the trial judge pointed out the other
inferences that might be drawn from the same statements, referring
repeatedly to the duty of the jury to find on facts and credibility
against the background of the presumption of innocence, and the
rule that the burden of proof beyond a reasonzble doubt rests always

on the Crown.

It is submitted specifically by Counsel for the Appellant that

the trial judge indicated his disbelief of the evidence given by the

Appellant (at page 285).
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The Attorncy General says that this is a misreading of that 15 8
portion of the charge and further says that even if {t were not, that
the trial judge i{s entitled to comment on the evidence in such a manner,

After referring to the responsibility of the jury to determine
credibility, and to assess the evidence of the Appellant, His Lordship
pointed out to the jury the obvious questions which would arise on a
consideration of the version of events given by the Appellant and in-
dicated that they should be considered by the jury in assessing the
crcdibility of the Appellant., There is nothing expressed in the charge
that can be construed as an expression of personal opinion on the part

of the trial judge to the effect that he disbelieved the evidence of the

Lppellant., When the charge as respects the evidence of the Appellant is

. taken as a whole, it is submitted that it displays a balanced approach to

2 clearcut issue and is unobjectionable in law.

At most, if the passage referred to at p. 285 by the Appellant
is considered out of context, it might be said that the trial judge was in
so many words expressing an opinion that the Appellant's story was an un-
likely one. This, however, is a proper function for the trial judge to

assume. In the case of Leo George O'Donnell (1917) 12 Cr. App. R. 219,

1erd Reading said at P.- 221 with respect to a contention that the trial
judge had indicated so strongly his view of the case that it could not be
said that he left those facts to the jury:

+.. it is sufficient to say, as this court has said on
many occasions, that a judge when directing a jury is
clearly entitled his opinion on the facts of the case
provided that he leaves the issue of facts to the jury
to determine. A judge obviously is not justified in
directing a jury or using in the course of his summing
up such language as leads them to think that he is
directing them, that they must find the facts in the
way in which he indicates; but he may express a view
that the facts ought to be dealt with in a particular



way, or are not to bc accepted by the jury at all,

He is entitled to tell the jury that the prisoner's

story is a rcmarkable onc, but that it differs from

accounts which he has given of the same matter on

other occasions,

It {s submitted that therc is nothing in the charge of the
trial judge which can be construed as & direction to find the facts as
the trial judge indicates. 1n words that occupy almost four pages
(pp. 255-258) of the charge, the trial judge repeatedly charged the
jurors that the facts and inferences from facts, credibility and
assessment of witnesses, were their responsibility and theirs alone.
They were further instructed in clear terms to use and prefer their
own judgement and recollection to that of the judge and not to be
bound by opinions or facts expressed by the Judge.

It is further objected by Counsel for the Appellant that
the trial judge did not mention in his charge that the Appellant was
left handed notwithstanding the fact that Pratico stated (p. 123) that

the Appellant stabbed Seale with his right hand.

In the case of Rex v. Hughes et al. (1942) 78 Cc.C.C. 1,

(B.C.C.A.) O'Halloran, J.A. said at p. 15-16:

Allied to this phase of the appeal is a question which
arose during the argument concerning the Judge's duty

in directing the jury's attention to the evidence and

in placing defences before the jury. It must be ex-
ceedingly rare indeed where it is the Judge's duty to
refer to all the evidence of every witness. As was

said in R. v. Roberts, each Judge should be left to sum
up a case in his own way so long as he does not mis-
direct the jury in law or in fact. But that does not
absolve the Judge from presenting to the Jury the material
evidence related to the case for the prosecution and the
defence respectively.

N
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The jury have a right to expeet from the Judge some- ' 1 60

thing more than a mere repetition of the evidence.

They have a right to expeet that his trained legal

mind will employ itsclf in stripping the testimony

of non-essentials, and in presenting the cvidence

to them in its proper relation to the matters re-

quiring factual decision, and directed also to the

case put forward by the prosccution and the answer

of the defence, or such answer as the evidence permits,..

Reference should also be made to the passage from Kelsey v. The

Cucen, supra in this connection. The evidence to which the attention of

the jury is drawn must in the words of Fauteaux, J., "depend in each case
on the nature and character of the evidence in relation to the charge,
the issues raised and the conduct of the triall,

There was no necessity that the trial judge mention the fact that
larshall was left handed. 1In point of fact, the matter was completely
irrelevant to the defence raised and might in fact have confused the issue.

Since Marshall denied the act, the fact that he was right or left
handed is irrelevant. It was clear from the evidence of Chant and Pratico
(see pp. 90 and 122-23, 146 respectively) that only two men were involved
in the incident they witnessed, If their evidence had been to the effect
that Seale had been stabbed by one of several men assembled, then the fact
that the knife welder had used his right hand, taken in conjunction with
¥arshall's self-professed left-handedness, might have some significance
if identity weré a problem. This however, is not the case.

The issue of the identity of the person who committed the crime
is raised solely by the testimony of the accused. The evidence of Chant
and Pratico is that they witnessed the stabbing of Seale and that Marshall
was the man who stabbed him. Their evidence does not raise the issue of
identity. The fact that Scale was stabbed by a person using his right

hand in these circumstances, is of no consequence, and need not have
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concerned the trial judge.

The Appellant assumed the risk of explaining away the death
in relating what according to him, had taken place, for the advance-
rent of his defence of denial.

If the issue was properly left to the jury, these grounds
of appeal have no merit and should be dismissed.

Counsel for the Appellant further submits however, that the
trial judge should have left the verdict of man-slaughter to the jury,
and should not have ruled it out as he did.

It is the duty of the trial judge to put to the jury every

defence raised by a person charged. See Henderson v. The King, supra;

Rex v. Hewston and Goddard (1930) 55 C.C.C. 13 (Ont. Sup. Ct. App. D.)

per Mullock, C.J.0. at p. 16; Regina v. Nelson, (1968) 2 C.C.C. 179

(B.C.C.A.) per Norris, J.A. for the court at p. 181; Kelsey v. The Queen,

supra, per Fauteaux, J. at p. 102,
The trial judge however, is not bound to direct the jury as to
every possible defence if that defence has not been raised by the accused.

See Rex v. Krawchuk (No. 2), (1941) 3 W.W.R. 563 (B.C.C.A.).

This issue was directly before the court in the Krawchuk case,
sﬁgra. This was a m;rder case in which the accused took the stand and
gave a version of events that would have been a complete defence if the
jury had accepted his evidence, exactly as it would have been in this case.
" What the Appellant now seeks is to completely discard the line of

Gefence followed at the trial and argue that the trial judge should have

told the jury that they might disbelieve substantially the whole of the

evidence tendered by the Crown; that they might also disbelieve Marshall's
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szory and might at the same time {ind that Marshall unlawfully stabbed’ 1 6 2
Scale but did so, presumably, in self-dcfence or as a result of pro-
vocation.

It is submitted that a verdict of manslaughter, which the
Aopellant now contends might have been found if the question had been
left open, was excluded by the evidence of the Appcllant himself.
(See page 193 of the Case - the Appellant denied stabbing Seale or even
<ouching him.)

In the Krawchuk case, supra, MacDonald, J.,A., who gave the
judgement of the court said at p. 565-66:

In the present case counsel did not at any stage suggest

manslaughter. It is all very well to rely on remarks made

by learned judges as to the duty of a trial Judge to put

such questions to the jury as arise on the evidence even

if counsel has not suggested such questions; but such

remarks must be read as generally guiding principles and

in regard to the case to which they have relation. They

cannat. I think, be taken to mean that a Judge is required

to conjure up some fantastic defence inconsistent with

substantially the whole of the evidence offered in the case,

Se2e also the comments of Sloane, J.A. at p. 564; and the cases of J.G. Wu

(a2lias Wu Chuck) v. His Majesty the King, (1934) S.C.R, 609 per Lamont, J.

at p. 616; Rex v. Flett, (1943)1 W.W.R. 672 (B.C.C.A,) applying Mancini

v. The Director of Public Prosecutions, (1942) A.C. 1 (H.L.) at pp. 678,

€79; and Regina v. Nelson,supra, at p. 182.

It is submitted that this line of cases is authority for the
proposition that the duty of the trial judge to direct the jury on al-
ternative defences is limited to these defences of which the foundation of

fact appears in the record.
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In the case of KRelsey v. The Queen, supra, Fautcaux, J. put

the matter as follows at p. 102:

The allotment of any substance to an argument or of

any value to a grievance resting on the omission of

the trial Judge from mentioning such argument must

be conditioned on the existence in the record of some

evidence or matter apt to convey & sense of reality

in the argument and in the gricvance,

It is submitted that the record discloses nothing to convey "a sense of
reality" in the argument that manslaughter should have been left to the
jury. No jury properly instructed could have found such a verdict on
the evidence in the record.

It is finally submitted that the Judge's charge must be regarded
as a whole, and not subjected to minute scrutiny by the Appellate Court.
See James Ryder (1913), 9 Cr. App. R. 100 (C.C.A,) at p. 104, per Bray, J.
Tne question to be answered is not whether there were errors in the charge,

L]
for a charge without error would be rare but rather the effect of any errors

ia the light of the evidence, and whether or not the jury would be misled

by them. See Regina v. Hay, (1959) 125 C.C.C, 137 (Man. C.A.,), per Shultz,

J.A. at pp. 184,186,
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SOGURERT O THE 111IRD GROURD OF AYPEAL
Third Ground of Appeal:
"TUAT the learncd trial judge misdirected the jury on the
meaning of rcasonable doubt".

Section 7(3) of the Criminal Code preserves and continues

certain rules and principles of the common law that many amount to
justification, excuse or defence to a charge., Reasonable doubt is

such a principle. In the leading case of Woolmington v, The Director

¢f Public Prosecutions, (1935) A.C. 462 (H.L.), Vicount Sankey, L.C.

said at p. 481:

Throughout the web of the English Criminal law one
golden thread is always to be seen, that it is the
duty of the prosecution to prove the prisoner's

guilt ... If, at the end of and on the whole of the
case there is reasonable doubt, created by the evi-
dence given by either the prosecution or the prisoner
«+. the prosecution has not made out the case and

the prisoner is entitled to an acquittal,

Although the principle may be stated in simple form its ap-
plication to particular cases has often been difficult. Some of the
case law relating to the obligation to charge the jury as to the
=eaning and import of this principle is set out below.

The rule springs from, and has developed collaterally with,
the presumption of innocence until guilt be proven. This presumption

"

of innocence is not rebutted until it is proved that the accused

committed the crime, that he is '"guilty" in the sense that the evidence
» g y

offered excludes to a moral certainty the defences arising from the
evidence, that are inconsistent with guilt,

In the case of Rex v. Secars (1947), 90 C.C.C. (Ont, C.A.),

Roach, J.A. said at p. 163-64:

164
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By reasonable doubt as to a person's guilt is meant
that rcul doubt - rcal as distinguished from illusory =
which an honest juror has after considering all the
circumstances of thc casc and as a result of which he
is unable to say: "I am morally certain of his guilt,"
Moral certainty does not mcan absolute certainty. Ab-
solute, that is demonstrable, certainty is generally
impossible and jurics might well be told that in dis-
charging their serious responsibility their consciences
neced not be racked and tortured because of the fact that
absolute certainty is impossible. They do their full
duty when they bring to bear upon all the evidence
presented to them all the mental faculties with which
Divine Providence has endowcd them. No more is ex-
pected and if{, after applying themselves to the best of
their ability, theyv are, in a criminal trial, morally
certain of the guilt of the accused, then it is their
duty to return a verdict of guilty. It might even turn
out later that they were wrong but they need not be
mentally tormented by that possibility provided that
they presently use their best judgement and are presently
morally certain of the prisoner's guilte,

Toe necessity is that the jury act in determining guilt on moral certainty,
o>t on probability, and that the jury be so instructed, .

Lord Goddard, C,J, in the case of R. v. Kritz, (1949) 2 All

E.R, 406 (C.A.A,0 said at p. 410:

It would be a great misfortune, in criminal cases
especially, if the accuracy or not of a suming-up
was to depend on whether or not the judge or the
chairman had used a particular formula of words,

See also Alfred Summers (1952), 36 Cr. App. Rep. (C.C.A.) at p., 15; and

n=x v. Labine, (1937). 69 Cc.C.C. 151 (Alta. Sup. Ct. App. D.) per

per McGillivray, J.A, for the court at p. 153, where it is suggested
that the jury must be told in appropriate words that because of the
P-esunption of innocence, the burden is on the prosecution and that
the standard for the burden is that of proof beyond a reasonable doubt,,
See also Boucher v. The Oueen (1954), 110 C,C.C.-263 (Sup. Ct. Can.).

The judge in his charge must further direct the jury that there

is no onus on the accused in connection with a defence; no onus to satisfy
‘ 1



tiie jury of his innocence. Sce Rex v. lrynyk (1948), 93 C.C.C. 100 ; 1 6;6

(Man C.A,) at pp. 102-03, 104-05, 107-08. The jury must have it
trought home to them by the charge that the accused has merely to
Taise a reasonable doubt in the minds of the jury as to his guilt and

that if he does he must be acquited. See Woolmincton v. The Director

c? Public Prosecutions, subra, at p. 481-82; Regina v. Kilian (1952),

102 C.C.C, 241 (Ont. C.A.); Rex v. Arnold (1947), 87 C.C.C. 236 (Ont.

C.A.).

It now remains to examine the charge of the trial judge with
respect to his directions as to reasonable doubt.

The trial judgevcommenced his charge on reasonable doubt at
page 258 of the case. Commencing at line 19 on page 258 the trial

judge stated in clear language
' (a) that the accused was to be presumed innocent until
proven guilty beyond a reasonable doubt (lines 19-
26).

(b) that the burden of proof beyond a reasonable doubt
rests on the Crown and never shifts (lines 28-29).

(c) that there was no burden on the accused to prove his
innocence (lines 30-33, p. 259, lines 1-5.)

(d) that the jury had a duty to acquit if they had a
reasonable doubt as to whether the accused committed
the crime (p. 259, lines 9-14).

(e) that 'reasonable doubt" meant an '"honest doubt" not
an imaginary doubt', a doubt which prevented a
juror from saying "I am morally certain that the
accused committed the offence with which he is
charged". (page 259, lines 15-28)

(f) that if they were morally certain that what the
Crown contended happened did happen it would be
—their duty to convict. (p. 260, lines 2-5) —

See also p. 268, lines 2-5; and particularly the following passage, which

occurs at p. 283, immediately following‘the trial judge comments on the
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evidence of the accuscd:

Now if you believe the version of the cvents that wag
told by Donald Marshall Jr., then it goes without say-
ing that you must acquit him of this charge. Having
gonc on the stand he has become another witness in this
case, You have the right to determine the credibility
of him as a witness as you have the right to determine
the credibility of any other witness. But you will bear
in mind - that Donald Marshall does not have to convince
you of his innocence. He does not have to convince you
of his innocence. It is the Crown, as 1 said over and
over again, that must prove his guilt beyond a reasonable
doubt. le does not have to convince you of his innocence.

The only issue raised by the Appellant in his defence was the
icgenty of the assailant. The Attorney General repeats the argument made
under the 1st, 2nd and 7th grounds of appeal with respect to the treatment
of the defence evidence and says that the jury was clearly directed to
acquit if his evidence or any of the evidence raised a reasonable doubt
in the gind of the jury. ' g

At page 285, the trial judge said

Why, one would ask in assessing the credibility of the

story that he told, keeping in mind at all times that

there was no obligation on him to tell anything at any

time. There is no obligation on an accused person tof

say anything, to prove anything. But he has gone on

the stand, has given the story and you have the right

to judge the credibility of the story and keeping in

mind at all times that the burden - the burden - of

proving that he was guilty beyond & reasonable doubt

must lie upon the prosecution.

The Attorney General says that the charge complies, in its
general tenor, and also in its particulars, with the requirements of the

authorities on this point.

Counsel for the Appellant relies on the use of the word

“satisfaction" which occurs at line 21 of page 258. The Attorney General

submits that in view of the comments following, the word refers to the
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meral certainty requircd by the minds of the jury after the evidence '
rather than to the burden of proof on the Crown. ILven if it did not,

it is submitted that the use of this word in the context could not

have misled the jurors.

Reference is also made to the use of the words "to your
satisfaction" at lines 11-12 on page 259. Here, however, the full
sentence is

...if after considering all the evidence, the addresses

of Counsel and my charge to you, you come to the con-

clusion that the Crown has failed to prove to your satis-

faction beyond a reasonable doubt that the accused,

Marshall committed the offence of non-capital murder, it

is your duty to give the accused the benefit of the doubt

and to find hizm not guilty,

The Attorney General says that this passage is regular and proper on its

face and constitutes no misdirection.

The case of Rex v. Mezill (1929) 51 C.C.C. 377 (Sask. C,A,) E

relied upon by Counsel for the Appellant is outside the line of
authority which governs this case.

That case involved a murder charge in which the defence of
insanity was raised. The defence of insanity is a statutory exception
to the rule regarding the question of a reasonable doubt. By section
16(4) of the Criminal Code a rebuttable presumption of sanity is set
up, and there is a legal burden on the accused to prove he is insane.
The proof required is that of proof on a balance of probabilities. See
Cartwright, C.J.C. (as he then was) at P. 270 in the case of Regina v.
Borg, (1969) 4 C.C.C, 262 (Sup. Ct. Can.).

The difficulty in Megill, supra, was that the trial judge failed

to distinguish clearly enough between the burden on the Crown to prove

168
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2 4
prove his statutory defence of insanity on a balance of probabilitices,

This is not the present situation. At no time was the
cefence of insanity raised, either by counsel or by the evidence, and
1% vas made abundantly clear by the trial judge at various points in

kis charge that there was no burden on the accused to prove anything.

169
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Fourth Ground of Apncal:
"THAT the evidence did not establish beyond rcasonable
doubt the guilt of the accused;"

Eighth Ground of Appcal:

"THAT the conviction is against the evidence, the weight
of the evidence and the proper application of the evidence
and is perverse;"

Thesc grounds of appecal have the same basis, that is, that
evidence offered was not capable of establishing the guilt of the accused
beyond a recasonable doubt. They are therefore dealt with together.

It is respectfully submitted that these grounds of appeal are
without merit,

The question to be answered by the Court is whether the verdict
is in itself unreasonable, and whether a jury properly instructed and
acting judicially could find the verdict of guilty that they did find.

See MacQuarrie, J. in the case of Taggart v. The Queen, (1956), 114 C.C.C.

274 (N.S. Sup. Ct. in banco) at p. 280, giving the judgement of the court,
and again further at p. 280-81.

In view of the argument addressed to us in the present case,
it is well to draw attention to what was said by Harris, C,J,
speaking for the Court of Appeal in R. v. M. (1926), 46 Can.
C.C. 80 at p, 84, 58 N,S.R. 512: "The tribunal that must be
convinced beyond a reasonable doubt is the trial Judge where
there is no jury or the jury where there is one." (Cf.
Holmes v. The King (1950), 98 Can. C.C. 224). And to
Taschereau, J. (Sir Lyman P. Duff C.J.C., Rinfret, crocket,
Kerwin and Hudson JJ. concurring) in Cote v. The King, 77
Can. C.C. 75, (1942) 1 D.L.R. 336, where he said:

"It may be, and such is very often the case, that
the facts proven by the Crown, examined separately
have not a very strong probative value; but all the
facts put in cvidence have to be considered each
one in relation to the whole, and it is all of them
taken together, that may constitute a proper basis
for a conviction.



“Wien the circumstantial evidence is such that 1 7’!
the infercnce of guilt of the accused might and
could legally and properly be drawn, this Court
will not intervene. As to whether 'guilt ought
to have been inferred in the premises’ is a
question to be detcrmined by the Jury (Reinblatt
v. The King, 61 Can. C.C, 1, (1934); D,L.R. 648,
(1933) S.C.R. 694). When it has been found
that there is some evidence, from which the jury
could properly infer the guilt of the accused, it
is not within our jurisdiction to retry the case
and alter their findings."

It will be apparent on perusal of the case that the case for the
Crown did not depend on circumstantial evidence, but on the direct evidence
tendered by two witnesses, It is submitted that there was ample direct
evidence upon which the Appellant could be convicted.

See also the case of The King v. M. (1926), S8 N,S.R, 512
(N.S. Sup. Ct. in banco) per Harris, C.J. at P. 518-20 and particularly

the excerpt cited therein from the case of Arthur Fred Hancock, 8 Cr.

App. Rep. at p. 197, and other cases collected therein.

The evidence of the Crown most closely connected with the
stabbing of Seale was that of the witnesses Chant and Pratico.

Pratico was questioned by the Court and satisfied the trial
judge that he understood the nature of an oath. He was then sworn with
.no objection from defence counsel. (Sece p. 118). It is submitted that
this is a question of f;ct for the trial judge and that counsel for the
Appellant has provided no reason why the decision of the Appeal Division
should be substituted for the decision of the trial judge.

Pratico placed Seale and Marshall at the scene of the crime and
gave direct evidence of having seca Marshall stab Seale. He was

fication of both. (See p. 121,122,146). He was cross-examined most

carcfully and fully by defence counsel., The fact that he had been



crinking @ substantial amount the night of the stabbing was the
cebject of detailed cross-examination, and the trial judge (at
pp. 276-79) commented on this in clear language, relating his
drinking to his credibility and lecaving the matter for the jury
to decide.

With respect to his statements before and during the
trial to the effect that Marshall did not stab Seale, it is sub-
citted that good and sufficient reason was shown for this incon-
sistency at p. 173, 174 of the transcript - the witness was in fear
of his life being taken if he testified that Marshall had stabbed
Seale.

These issues were placed fully before the jury by the trial
judge (sce p. 278) and the determination of credibility in the light
cf tihis evidence was expressly left to the jury (see P 279 -

The witness Chant was another observer of the incident.

His evidence corroborates in every material particular that of the
witness Pratico. -His testimony also places a person crouched in the
bushes from where Pratico said he had witnessed the scene (p. 95).
Chant declined under oath to swear that the man who did the stabbing
wzs Marshall (see p. 10Q, 108, 109), but this was inconsistent with a
previous statement made under oath at the preliminary hearing. (See
p. 100 and pages 103-105). His testimoﬁy, taken with that of Pratico,
provides a complete picture of what the Crown says occurred.

Counsel for the Appellant objects that there was no inquiry

2s to whether or not he understood the nature of an oath. With respect,

the case at p. 86 indicates that such an enquiry was nade and that the

~1]
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court was gcatisficd that the witness did understand the nature of
an oath. The Attorney General repeats the arguments made on this
foint with respect to the witness Pratico.

The witness admitted under cross-examination that he had
told the police an untrue story, as indicated by Counsel for the
Aappellant., liowever, an explanation was given (at p. 116) on re-
cirect exazination. The point was cormented on at length by the
trial judge in his charge, (sce p. 272-2735 and after appropriate
instruction the issue was left to the jury to consider,

Chant gave no cxplanation for his fear, possibly because
the Crown considered that in the light of the objection which followed
i—mediately from defence counsel, such questioning would not be
permitted. The case (p. 116,117) provides some basis for this.

With respect to Pratico, it is supmitted that there was
anple evidence tendered to substantiate Pratico's fears. The difficulty
is that it involved conversations addressed to the witness by third
parties not before the court. The trial judge refused to permit these
cuestions. The Appeal Division has the entire record before it and can
ccme to its conclusions on the whole of the record. Reference should

bz made to pages 163-165 of the case.
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The Attorney General says that thesc grounds of Appeal are
without merit and should be dismissed. Such argument as may be re-

cuircd by the court on any or all of these points will be made orally at

the hcaring of the appeal.
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Eleventh Cround of Appeal:

"IMAT the Learned Trial Judge improperly permitted the
Prosccuting Officer to cross-examine the witness, Maynard
Chant, before ruling that such witness was adverse",

The argument prescnted in the factum of Counsel for the
Aappcllant under this ground of appeal does not appear to arisc from the
language of this ground of appeal, which relates to cross-examination of
Chant prior to a finding of aaversity. The argument in the factum relates
to the rcading of evidence by the prosecutor (in the absence of the jury)
which had been given by Chant at the preliminary hearing.

The attention of the court is drawn to this apparent inconsistency
only for the purpose of distinguishing the arguments to be made on one
point from those on the other.

As regards the cross-examination of the witness Chant which the
Appellant allege; took place prior to a finding by the trial judge that he
was adverse. The Attorney General says that there was no such cross-
examination.

The direct examination of Chant commenced at p. 87 of the case.
This examination proceeded in proper fashion and without any objection from
defence Counsel which related to alleged cross-examination. Defence Counsel
interrupted the direct e;amination at three points, (pp. 89,92,95) but
these would appear to relate to other matters,

The court recessed (sce P. 95) and upon reconvening, the direct
examination continued. At pp. 95-96 Crown Counsel repeated several questions

to which he had already received answers in earlier portions of the direct

examination (see pp. 89-90). Counsel for—the defence quite properly objected
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to this line of questioning and the prosccuting attorncey indicated that 176

he was preparing the way for an application under section 9 of the Canada
Evidence Act. At this point, the jury withdrew, and the court hecard
evidcence and argument which resulted in the court granting permission to
the Crown to cross-cxamine Chant on his previous inconsistent statement.

The questions objeccted to by Defence Counsel were repetitive
and in other circumstances might have been improper since they covered
ground already covered earlier in the direct ezamination., However, they
elicited no new information, were not leading or suggestive, and, it is
submitted, do not constitute cross-examination.

From the words of section 9 of the Canada Evidence Act and from the

cases of Regina v. Milgaard, (1971), 2 C.C.C, 206 (Sask. C.A.); Her Majesty

the Queen v. Calvin Douplas Polley, S.C. No. 16182 (N.S. Sup. Ct. App. D.,

as yet unreported) and Regina v, Cooper, (1970) 3 C.C.C. 13& (Ont. C.A.)

the law appears to contemplate two kinds of cross-examination where a
previous inconsistent statement is concerned.

The right to cross-examination under section 9(1) appears from
the cases to be much broader than that under section 9(2), and requires a
finding of adversity by the court before it can commence. The permission
given under section 9(2) is much narrower and appears to require that the
examination be restricted to the statement. It requires no finding on the
part of the court that the witness is adverse.

In the result, permission was given for the Crown to examine the
witness on his previous statement. It is not clear whether or not this in-
volved a finding by the court that-the witness was adverse. The last

statement by the court at page 102 would indicate otherwise, but the remarks



by the court at p, 106 might be taken to mean that the trial judgc-
aud either found the witness to be adverce at the close of the voir
2irc (p. 102) or that he had so found after hearing him cross-examined
on his previous statcment,

It is submitted that whethcr the finding of the court
azounted to a finding of adversity or merely to permission to cross-
examine on the previous statement Crown Counsel stuck strictly within
the linits of the lesser right to cross-examine under section 9(2)
(sze pp. 103-105). 1t would seex to follow in the result, therefore,
tlat there has been no substantial wrong or miscarriage of justice.

In the result, therefore, it is submitted:

(a) that no cross-examination occurred before the

witness was declared adverse, if he was declared
adverse,

(b) that it was not necessary in any event that he be

declared adverse in order to permit the type of

cross-examination that did in fact occur.

(c) that in any event, there was no substantial vrong
or miscarriage of justice,

The Appellant's Counsel submits in his brief of argument that
the reading of Chant's evidence by the prosecuting officer had the
effect of conditioning Chant, who remained on the witness stand, for the
evidence he would give on the return of the jury.

It is submitted that the most important consideration in the
exercisc was to determine whether or not the testimony given by Chant
at the preliminary hearing was inconsistent with the testimony at trial.

This being the case, it was necessary for a certain amount of

discussion to take place. The evidence had all been transcribed, and

177
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thie question of voluntariness was not at stake in this voir dire,
Tne only issue was of inconsistency with present testimony. Defence
Counsel could therefore have interrupted at any time to request
either that Chant be rcmoved or that the trial judge read from the
preliminary transcript in silence until he had determined the issue.
Since he chose not to do either of these things, it does not lie
with him now to question the proceedings.

In any event, it is submitted that there has been no
s<Lstantial wrong or miscarriage of justice in this instance. The
suostance of Chant's testimony was that he did not recognize
Marshall at the time he was alleged to have stabbed Seale. This
came out both in direct (p; 90,95) and cross-examination (p. 108,

109) and it is further submitted that if Chant's testimony at the

preliminary in this respect is.examined carefully the same conclusion

is obtained.
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COXCLUSION
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In view of the foregoing, it is respectfully submitted that
the charge to the Jury when recad as a whole is a fair and proper one; °*
that the Jury's verdict is supported by the evidence and is a proper

one and that the appeal should be dismissed.

All of which is respcctfully submitted.

- . ,,;--—:' : : | " 6
~Milton J. Venjot
Solicitor for the Respondent
Attorney General

HYzlifax, Nova Scotia
January 24, 1972
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DUEINSKY, J.:

Mr. P'oremar, &rd gentlermon cf the Jury:

I am sure that we are all pleased that we have comes near the end
of this case. I should like to join with Messrs. Rosenblur anc Maclieil
in thanking you fcr the very keen way in which you have followed the
proceedings of this case from the very becinning.

It seems to me, Mr. Forenan and gentleren of the Jury, that as
long 28 jurors will give that sort of attention which you twelve mnen
heve civen to the mattere that came befcre you these past couple of
deys, so0 long will the jury system retzin the cor:fidence and the
respect cf our fellow citizens and eo long will they the more easily
resist any attempts that are made to alte- or do away with this great
irstitution. 1If we are to resist those who criticize and question the
value of the jury system, let ne say to you, Mr. Fcreman, that the
answer lies in the fact that man anéd womar when calied come and do
their duty, not for tre little emoliument t-at is izvolved here, but
beczuse jurcrs are connected vith & heritaje of justice and frzedom.
So long ag jurymen and jurywowen approach their tazsk withous waaknecz,
without misplaced sympathy. ec long as they comply with the ocath tha=
they have taken before God, so long will thic jury system endure.

£
Wow In this case as in many others, thinge have been sz2id

4o

about it in the news media. Or nwv instructions, ycu heve separated

a

curinc overiight adjecurnnente »nd you heove scpareted cduriag luncheon
Foure. 1If you have reaéd or heard anyihinc eshout thie caes sutsicde
thig couzrircom, it is your cuty to banich it from vour minds. You
rmust fecide whetber the azcceuveed is guilty or not gvilty sclely uron
ce vhichk you have hesrd in this ccur: room during the trizi
§ cass., In thet way, Mr. Forswman, and in that way alons, can

yov digchaxge your very hzavy respcnsibility. In thic way ead in

this way alone, czn vev éischerge your dvty, & duty which you owe
egually to your couvmtry, as well as to the secuced wan, Dornald Mzronal

Jr.
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& Now the very firs! thing that I waut to cay to you, and it
has been very well sa2id by Mr. Roserblum, is that the fact that a
man is charged and brought into this court does not mean that he is
gquilty. The Crown must prove to you by legal and cormpetent evidence
that ccnvinces you beyond a rcasonable doubt that the zccused is guilty.
As he said, a man accused of a crime is presumed to be innocent until
he 1s proven guilty, and as both coursel, both Mr. Rosenblum and Mr,
Maceil fairly said to you, the burden of proof rests upon the Crown
and it reste upon the Crcwrn from the very beginning of the trial
until the end. Now I shall make reference to this later =s I ge along.

Counsel for the Crcwn have called 2z number of witnesses whose
evidenca, Mr. MacNeil subrnitted to you yesterday afternoon, went to
prove that the accused, Marshzll, was guilty of the crime of non-
capital murder. On the other ha»d, ccunsecl repregcenting the accused,
by the cross-exanination of the Crown's witnesses and by calling .
the accused himself, endeavoured to establish - to point out to you,
according to Mr. Rosenblum, that the evidence for the Crowr. doec
not have the wa2ight - that weight and that sufficiency necesseary to '
discharge the onus upon the Crown. You heard Mr. Rosenbluxm and Mr.
MacN21il sumnarizing the evidence 2and submitiing their views to you,

I would lika to say in paseing, Mr. Foremza, that we should, all of
us, you and I, be very indzbted to thece four mzmbars of the Bar of
Nova Scotia, whoc appreared befors us during thie trial and who
répresented the very highest ethical standard of the legal profession
in thiz province. Mr. Roserbkluni. ir his submigsion to vou, made a
very forceful plea on bzhalf of ihe accured. His plea marks Mr.
Roczznblun, In my humkle cpinion, I may sxy ir passing, as o leading
rembzs of the 3ar of Nova Scetia. Mr., Macilsil in hiz gsubnission to
you showed ycu thet he is 2z highly xegardz< picsacutor in this
province of Nova Scotia and e >as 2lso mzde & forceful gubmission

cn behalf of the Crown. PBut these two men, Mr. Poreman, would be —_—
the first to say to you that this is not a coatest brtween them -
bectvwesn twe lawyers. You who are the jury and I the 3judge must

-2rember that cur duty is to lock at the evidesnce znd from that sourcs
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elone to arrive at the corclurions which aze required by justice and
by law, nect being eatiraly umnmindful, cf coursz2, of what I said were
the very gcod argumerts, presented to YCu yesterday afternoon by
these two ien.

Now it is my duty, Mr. Foreman, to make clear the law that
is applicable in tkis case. I will try as best as I can to do that
anc as simply as I can to enumerzte the iegal principlee that are
involved ir tnis very serious case. A judge speaking to a group of
lay people, such as you are, rmust keep in mind that it is not always
easy for them to comprehend and to follow the Principles of law
that zre irnvolved in cases, It isg Up to the judge to try to make
those principles understandable to the jury 2o that they will be
the better able to apply the law ag given to them by the judge to the
fasts of the case.

Now I intend, of course, to deal vith matters of law. That
has been pointed out by both coungel, but I a2m &lro going to degl,
tc somz extent, with the facte in thie very important case. 1In a vary

w2l known murder trizl scms nineteen years zgo, izoulay v. The Qucen,

{1¢52) 2 S.C.R. 4%%5, Mr. Juatice Taschercauw, who later became thre
Chief Justice of Canade, pointad ocut that in & jury trial the presidirg
ivedge rpust - note he saié "must" - excspt in very rare casasvhere

it would bo needless to dc 80, review thre gubetaontizl parte cf the
evidence. BHe must present %o the jury the case for the prosecution
ara the theory of the dafence so that they, the jury, may &ppraeciate
the mere the value ané thoe effect of the avidence and the law that is
to »s appliaed to the facts zas they, the jury, find them. It is not
sufficient for the whole evidence to be left sirply to the jury by
the judge and say, "Thoie, you have heard the facte; go ahcad and
decide upon them and render your verdic:t.® The Azoulay c¢ase has
been fcllowad by many cther casee in the past ninetsan years in
Canada. Wnat I anm getting at, Mr. Foruman. is that thc_EIGOtal

Poiats on which the prosecution bases i%s casze and the »nivctal pointe
on whick the defence stands mmast be Claarly presented to thu jury's
mind by the judge. Now it 4sg understandazble that I don't have to,
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end cerxtainly I could rot, review all the frcts., 1 don't intend to
do it. 1Indeed th2 facts have been very carefully looked into and
Gaveloped by the two counsal who spoke to you yesterday and they have
lessened a great deal of my work ard duty for ma. - 4

But there is a very important éistinction whiech you will remercber
and which wae also referied to yeceterday. Vhen I speak to you orn
mazcers of law, it is your duty, Mr. Foreman ang gentlamen, as ,counael
sald, tc act on my instruction as being absolutely correct in every
respact. When you are inside in your room deliberating, any questien
of the law thet may have come up, you will take as having been correctly
stated by the judge in the way that I have done it. The rule then,
in short, is that the law ie for the judge. If I make a migtake in the
interpretation of the law or in anything touching upon the law - by
thz way, you understand, you know that whatever I am szying here
this morning is belng reported by our court repcorter aad will, 4f necessa:
pe scrutinized leter. 1If I make a mistzke - wherc is the human being
who has not made a mistake or who doeeg rnot mzke a mistake, but if I
do so here today, there is a rencdy open to the parsty that is
aggrieved by my mistake. &nhs far as you gentlemen are concerned today,
you will folluw the law implicitly ac I give it o you.

But when I espeak zoout the facts, I am in my cwn way endeavouring
to assist you in coming to a conclusion. As I mentioned, The Supreme
Ccurt of Canada has laid dovn that it is the duty of the judge to deal
wizh the facts. But I stress, Mr. Poreman, I am saying it now angd
I will repeat it as I go aleng perhaps a number of times, you do .
nct have to agree with me on the facts ~ you do not have to agree with
re ox the facts. It is your duty to deciée what the facts are in
ttie case from the evidence vhich you have heard. During my renarke,
ccreciously or otherwise, I may exprese arn opinion with regard to
the evicence which has keen given by cne or mcre witnasses, And if ..
I do that, I want to msrely say that you - to emphasize that you ares
not in any way bound by my opinions as to the facts cconcerned. Evideace
upoa wnich I may comment may have left on ycur mind & very different
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izpreesion from thz imprazsion it hae left on nmy mind. 1t is your
duty to place your own interpretation UPSL the evidence. It is your
duty to weigh the evidencs and to com2 to your conclusion as to what
you believe and what You do rot belisve, If there should be evidence
which I don't mentiorn, yat which you recall, that doesn't mean for
©ne moment that the evidence which I omit or failed to discuss is
unimportant. No, Mr. Poraman and members of the jury, all the facts
Te bafore you, whethar I mention them or not, And when I speak of
the facts, you will have noticed that I have been jotting down, throuch
the trial hurriedly, the evidence angd making my own notes. However,
I dic egk our capadble court reporter tc transcribe a couple of parts
of the evidence for me vhich I intend tc read to you later. But whan
1 quote from my own notez - from my own roteos - if you aras irn any
doubt as to the accuracy of my noteg, you will) take your recollection
rathers thzn what I have given to you. of course, it is understardabile
that if I make a mistake on %he evidance, it will uot have reen dons
intentionally,

Now if at any tine éuring ycur deiiberztions you reguirs scme-
thing %o be read back to ¥ou, 1f you are no: clea: on sons: piacs
cf evidence, you cema back here and wa will have it read dback by tha
reportcr or played back ia ths mechine. You will listen teo that portion
which you wished to have reag over zgain. That wilil be your privilege
€0 m:Xc known to m2 that you wish to have certain portions of the
e7idence hzard again. '

As the facts are for you, 80 are the inferences from *he
facts. VYou can draw inferences from the facis ané 1711 come back
to that lzter. Yeou can draw inferences from the facis providsd that
the inferences ars founded Upcn evidence that hasz bzen proparly
c€st2bllaked and which are the legiczl recsults of tha evidence - the
logical conseguence. The irnferance flcws logically from the evidence
that has beer pregented to ycu and whzgi Ycou azcept. Don't make
any inference, Mr, roreman, gerntlers=n, aczinst the accused, Mershall,
wnlese in your good judgment it i the cnly reasorehla and rational
inference open on the facts,
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Now In considaring the fac:a, naturally you nave o decide
what witnceses that you heard here tha past few days - what witnessza
you are going to believe; hows much of their evidence you are going
to believe; what part you will have listened to more carefully than
3cme other part. You will have to sift through the evidence in this
case. That's your Tesponsibilityl You are twelve man with corxnon
sacse, with normal ability and normal intelligenca. You have seen
all the witnesses come before you. You have heard their evidence.
You have seen their demeznour on the stand. It is up tc you to assess
the cracdibility of what they said, the degree or the extent to which
you bzlieve they have been telling the truth. Peopie speaking of
the events of goms months Past may have forgotten goma details, may
be unczrtain as to the exact tim2 eor the exact s=pot or piace, as
to where and when acmsthing happensd aznd it may be that they are
perfectly honest when thev tell you of the'r racollactionx as the§
remember them at that time. Now then, you ma:v believe zll tha
evidcnce given by 2 witness, a part of the evidence given bv a
witness cr, indeed, none of the evidence given by a witneses. %hen
deciding wpon the credibility of a witness, of the weight you ara
goirg to cive to the evidence of a witneze, you should coreider what
chance the witnsss had to obesrve the facts to which he or ghe
testified and how czpable the witnzgs is of Giving en accurate account
of vhat he or ghe sav or heard. You must rigc Gecicde, Mr. Foraman,
vhetker the witnes:s ie bLigesd o- pPrejudiced, whethar the witness has
ary interest in the case. Thece are some of the factors which nmust
bz consicared when diciding uvon the cradibility or the truthfulness
©of a witness or the welcht that i{s going to bs attached by you to
the evidence of a witnese. There is alvays tha poszibility that a
withezs may b2 prejudiced or biased and in such circumstancee may
be giving 2z colcurac account of what he gsaw or heard. Also, there
is the poezibility that & witness may have been discuseing the case
vwith othars and has graduz iy btilt up an accotnt of vhat took place
" which the witness may believe to be true, but which is mcre the result
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- of Taticnelizing &2 to vhat toak pPltce rother thar vhat the witnees
acturally hcard or szw with hirc ar har owrn eyee. If you have any
rezacnable doubt as to the &ccuracy of the evidenca giver by any
witness or the weight that you sheculd giva to such evidence, I charge
you to give the bencfit of the doubt to the accused and not to the
Crown. If ycu have any doubt as to the accurzcy of any witness,
I charge you to give the benefi: of that doubt to the accused.

In approaching this casa, you muet be entiraly irpartiel.
You must banish from your mind all pPrejudices and preconcaived
notions. 1Irdesed, I am not suggesting that you have any, but it is
my cduty to tell this Jury ard any other ju-y that such has to be
dcne. You must decide, and I know you wilil dscide, the cuilt or
innozance of the accuced man, Domld Marsrall Jr., without fear,
wittout favour, without prejudice of any lkind, but in accordance
with the cz¢h that you have taken befora God. C

I will now deal with what is known as the presumption of

irnccence. This presumption is woven into thz fabric of our .
law in Caznada, in England and in all freecem 1cving cowztriez, It
mezns thet an accused perssn is pPresuned to be innncant until the
Crown has satigfiacd you beyond a Teasonabls doubt of his cuil:, It
ie a prezumption which remainc frowm the beainning of the case until
the end and the prezumpticn only ceases ta arply if, as wes saig

by czfence counsel yecterday - it only cezses to zpply if, having
considered all of the evidence, you are sztisfied that the accusad
ig guilty bavordz reasonzble doubt.

I said before that I would deal witk the cuz<ticn of onus or
burden of proof. The cnus ¢r burden of proving the guilt of an accused
perscn beyond & reasoneble doubt reziro upor thz Crevn &nd never gehifts.
There 1s no buréen en an eccuscd pearsom te prove his innocence., "1
fapcat, there ig no burdan on an accusad person to rrove his innocence.
iet me make that abundantly clear. If dering the course of this trial,

from beginning to end, during anything &L mey have been said by
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coungel during their speeches, that might in the slightest way be
considered as sucgestive of any burden on the accused to prove any-
thing, let me tell you that there is no burden on the accused. The
Crown must prove beyond a reasonable doubt that an accused is guilty of
offence with which he is charged before he can be convicted. If you
have a rezsonable doubt as to whether the accused committed the
offence of non-capital murder, the offence with which he is charged
then it is your duty to give the accused the benefit of that doubt
and to find him not guilty. 1In other words, if after considering
all the evidence, the addrecses of counsel and my charge to you, you
come to the conclusion that the Crcwn has failed to prove to your
satisfaction beyond a reasonable doubt that the accusad, Marshall,
committed the offence of non-capital murder, it is your duty to give
this accused the benefit of the doubt and to find him not guilty.
Toe words "reasonable doubt"™ are difficult to define. Perhaps ’

it is because there are certzin exprescions which defy definition,
But yet, Mr, Foreman, the moment you hear these werds, "reasonable
coubt”, you understand what they mean. I would say that the words,
"reascnable doubt" mean an honast doubt, nect an imaginary doubt
conjured up by a juror to escape pertieps the resgonsibility of his
conscience. It must be a doubt which preverts & juror from saying,
"I am morally certain thzt the accused committed the offence with
which he is charged."™ 1In othar worde, that is the sort of éoubt
which would prevent you from saying, "I am worally certain that the
accuasd cormitted the offence with whick he is chzrgad."™ In other
words, that is the sort of doubt whizsh weuld prevent you from saying,
"X axm morzlly certain that he comitted the offence.”™ 1 am repcating
rycelf, of course, because I consider it to be eo very important, If
after hsaring all the evidence, the addresses of counse2l, nmy charge,

e0%¢ you, "I am rot morally certain

you willsay to yourselves, or/
that he committed the offence®, then that would indicate to you -
tnat would indicate there is a doubt in your mind and it would be

a reasonable dsubt which prevents you from arriving at the state o*
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rind which would require you tc find ¢ vordict of guilty against

this man. If, however, ycu can say! "I am morally certain that

what the Crown contends is what happened here in this case", then

you have np reasonable doubt and your duty, your responsibility,
ic to find him guillty of the offence of non-capitazl murder.

The matter of mctive requires a word or two from me, Mr.
Foreman. 7You may agk yourselves, has there teen any proof of motive in
this case? Proof of a notive for an alleged crime is pesrmisaible
znd often valuable but I dirsct you that it is not essential. Evicence
of motive may be of assistance in removing doubt and completing proof
-ycu follow me - evidence of motive may be of assistance in removing
doubt and completing proof. Hotive is 2 circumstance but nothing
mcre than a circumestance to be considaxed by you. The absence of
a motive is a circumstance which must be equally considered by
you or the side of innocence tending to substantiate or to support
the prasumption of innccence zné to be given such weigh% as you
deem proper. EBut if after comnsideration of all the evidences you
believe it has bzen proven beyond a reascnable doubt that the
accused ccmaitted the crime with which he i3 charged, the presence
or absence of motive beccmes unimportant.

Now intent - intent! 1In the crime thet is chargasd here,
it i3 necessary thet in zcdition to the act which characterizes
the offence, the act must be accompanied by & specific intent and
must in this case, in the crime of rurder, be a necessary eclement

"in the nind of the perpetratcer of a specific intent to kill, or
as I will explain in detail latef, to cdo other things. And unless
guch intunt 3o exists, the crime is not comnitied. The intent
with which an act is done is manifesteé bEv the circumatances
attending the zct - the circumctances hew the act is done, the
—mamner in which it is dore, and tke state of mind cf the person
cormitting the act. While vou may prccesc, Mr. Foreman and centle-
man, ©n the common Sense proposition thet mcst pacple usually
intend the natural ccursequences of their act - most paople usually

intend the natural conseguences of their act - nevertheless, you
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- nust cornsider ths state of mind of the accuras at the meterial
time and decide vhether he irtended the natural consequences of
his act. I will say that what a ran does)surely is one of the
guides as to what he intends and sometimes it is the orly trust-
worthy cguide.

Now you Lave also heard in thisg case tne evidence given
by experts - expert witnesses, I will marely say that they are
duly qualifiea éxperts who gave opinion evidance on questions in
issue in this trial. vYou will coneider the opinions they expressed
in the evidence they gave. You are not bourd to accept the opinion
of an axpert as conclusive but You should give to the evidence of
these experts the weight that their testimony deserves. vyou
remember Miss Mrazek and Mr. Evers of the R.C.M.P. They are experts.
They have been accepted as experts, Miss Mrazek, the serologist -
the lady who talked about blood. Mr, Evers, the hair and fiber ‘
expert; Dr. Nagvi; Dr. Virick; Dr. Gaum ~ they were all experts,
Miss Meryl raye Davis, the nurse - an expert. Give to the expert
tecstimony the welght that you feel it deserves. Thess people have
been called hare to give evidence becauge tlhiey are skilleg in particulzar
fieids ané we take adventage of their skilis to tell us something
abcut what they did, their opirions. But you, Mr, Foreman e&nd
gentlémen, are the onee who must decide éven on the testimony of
experts,

Now just a brief word about your duties in the juzry reom.
It if your duty to congult with one another in there, to deliberaze
with a view to reaching a just verdict accordiang to iaw. Each of
YS9 muzt meka your own decision whether the accusad ig or is aot
guiity. You should do so0 only after conzideration of .all the
evidence with your faliow jurors and you ghould not heeitate to
change your mind if you are convinced +that you were wrong - in
your first inmpression After discussion ang coing over the m2tter,
your criginal view you may find perhaps wag wrong and you should

- not hiesitate to change your view if the facts warrant sana,
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Since this is a criminal trial it is necessary that you
should all be unanimous in your verdict. 1In other words, it is
necessary that each and all of you should agree on whatever verdict
ycu may see fit to return. Unless you are uvnanimous in finding
the accused not guilty, you czanot acquit him. Nor car you find a
verdict of quilty, unless you are unanimously agreed thzt he is
guilty. If after some considerable careful consideration you are
unable to agree, then of course you will report to me. 1 urge
yot, however, to try to reach a conclusion one way or another,

Now in this case, Mr. Foreman, the indictmant reads that,

"The Jurors for Her HMajesty the Queen presznt that
Donald Mareshall Jr. at Bydney, in the County of Cape
Breton, Province of Ncva Scctia, on or about the 28th
day of May, 1971, did murder Sanford Willizm (Sandy)
Seale, contrary to s.206(2) of the Criminzl Code of
Canada." :

1 intend to read to you cartain portions of the Criminal
Code. The Criminal Coce is the statute of this country which governs
all criminal matters coming within the jurisdiction of Canada. As
I proczed with my charge, it will become necessary to refer to other
sections. But now let us turn to s.206(2) and to that ruch of it as
concerns you:

"Every one who commits non-capital murder is cuilcy
of an indictable offence ..."

Lvery one who cormits noa-capital murder is guilty of z2n incictable
offence! Now we turn to £.194 and we find this:
"(1) A person ccamits homicide wher, directly or
indirectly, by any mecans, he causes the death
of a Luman being.
(2) Homicide is culpable or not culpable.
(3) Homicide that is not culpable is not an offence.

—{4) Culpable honicide is murdsr or manslaughter or
infanticida."

I will come back to thic gection later but at this moment let us

turn to one more fer a moment, 2023:
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"(1) Murdzr ig capital mardcr or non-capital murder."®
Now let me closs out any thouchts about capital murder becauss by
a very unintentional slip vesterday, Hr. Posenblum said something
wnich compells me to make very clear - I know it was unintentional -
this case i3 not a case of capital murder for which the penalty is
death. This case is not the case of capital murcer for which the
penalty is death. So capital murder dzes not concern you. I may
tell you that a capital muzder case exists whers 2 p2rson kills
one of a certain class, @ 2lx3s of which Sanford William (Sandy)
Seale was not one. This class will refer to police officers, police
corstables, members of any police force, someone in charge cf a
jJail, warden or such type of a parson. Causing the death of one of
this type, a person may ke guilty of cenitzl nurdar. There is not
the sijigntest evidence in this case that the 1lste Sanford William
(Sandy) Seale was a policeman or any one of that class. 1If there is
r12-aer in this casé at a2ll, then it is what we call non-~capital hurder.
That's the charge that haz been laid and I Isp=at again, the charge
we are dealing with i3 non-capital murder.

Jow as I said before, culpzble homicide is murder - in cc=
case, non-capital murder: cr it is manslaughter or it is infanticid-=.
Lez m= finish off with the last part, infanticide, 8o we won't have
to worry about that. Under s.204, Mr. Foreman and g=atlemen, you
will find the law regarding infanticid» and as you ail nay probably
knowr it deals with the case of a famzle person wno causes the death
of her newiy-born child. So we have nothing o do with that in this
case. -

We coms back to the simple statutory provision, culgpable
homiIcide ie murder or mznslaughter. dNow the next cunstion you have
& right to ask me is, what is the mcaning of culpzble homicice,
what is culpable homicicde, what dces it mearn. Well, once again,

—last evering I loocked up the wcrd in the dicticnury here, and while
you may have your own definition or explanation, let me say to you
that the word "culpable" - C-U-L-P-A-R-L-E - culpable, suggests or
infers the meaning of blamewcrthirese, dcoarving of punishment,
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anything that is culpeble ir deserving of punichment. So hemicide,
the killing of a human being, is deserving of punishment, is blame-
worthy or it isn't blemeworthy. Homicide is culpable or is not
culpable. The killing of a human being may be blameworthy or it

may not be blamewcrthy. You know, Mr. Poremar and gentlemen, I

don't have to tell you, I'm sure that some of you have served in

the Armed Forces. There were two world waref; there was the Korean
Conflict and the wars that are taking place in the world even at

this moment and we may bemoan the futility of war but that does happen
in mzn's history from tims to time. But in wartime while pe0p1e kill,
goldiers kill, they are not committing murder unless perchanca, they
go to all sorts of atrocities. But as a rule, the average soldier

in battle though he kills, is not committing rmurder. Let us take
another illustration mcre at home, closer to home. You are driving
dcwn Ceorge Street; there is a schocol at the corner of George and’
Corchester. You are driving past that school, Mr. Poreman, and suddenly
2 little child will run out from the school grounds into the path of
your car and is struck by the car and is killed. Tnat's honicide!
That's nomicide, a child has bsen killed; a person has been killed;

a human being has been killed. But certeinly not by any stretch of
the imagination or by law can it be said that in those circumstznces
you or I or &nyone to whom that unfortunate event would have happened
would be guilty, would be deserving of punishment criminally. Indeed,
ind=ed, whoever tc whem it happened would not be desexving of having
to pay any civil damages. It would undoubtedly be an unfortunate
accicent in every sense of the word. There would be nothing blzme-
vorthy ebout the killing of this child. Cuvlpable hemicide is homiciae
that 1s deserving of punishment!

A

Now when we come to what is murdar we turn tec s5.201 and

ve find, e

"Culpable horicide is murder

(a) where the pzrson who causes the death of a human baing

(1) means to cause his death, or

{(ii) means to cause him bodily harm that hs knows is likelw
to czuse his death, ard is reckless whether death
ensues or not;" :
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That's murder! That's culpable horicide, Hr. Forewan, where the
person who cauces the death of a human being, cne, means to cause his ceat
or two, means to cause him bedily harm that he knows is likely to cause
hie death and is recklegs whether death ensues or not. That's murder!
That's murder! I think that's pretty clear, Mr. Foreman. I don't
think I have to enlarge upon that,

Now let's go for a mcment to s.205 of the Code, just briefly
and we find here, 205, the following:

"Culpable homicide that is not murder or infanticide
is manslaughter."

Well I've said that in 2nother way before. Culpeble hchicide that is
not murcer or infanticide is manslaughter. I've dealt with what is
murcer. I've explained to you what is infanticide and now I have
reaZ to you s.205,
Now Mr. Foreman, in a few moments I will inetruct you wpy

zs a matter of law, my instructions to you, is that in this case
vou do not have to coneider the question of manslaughter but in
order that you will have the completad picture before you, let me

ive vou an eranple of the difference between non-capital murder

anc€ the crire of manslaughter, Suppose that two farmers are neighboure
and they quarzel over the lozcetion of +he boundary between their two
farms - not 2 very comren even: but yet not entirely uncommon as I'm
sure most of you probably hzve heard - the bitter argument that may
Pc¢zur ovar the becundary betwezn the two farms. Now one day Farmer A
sees Farrmer B moving the survey pocts that he had put down and in
ange>, he takes his gun, his rifle, and he.shcots B and kills him.
In such a case, Parmar A conmitted culpable homicide when he caused
the ceath of Farmer B by an unlawful act, that is by shooting Parzmer
B anc since he meant to cause the death of Parmer B, ha mzant to shcot

him, he meant to kill him, or he mzant to cruse him bodily haxrm which

nould have caused death and he was reckless a3 to whether death ensauad
or rot, he committed non-capitzl murder. On the other hand, supposz
that on this occasion when Farmer A saw Parmer B removing the survey
posts, Tarmer A lifted his oun, intending to shoot over the head of
Ferw=.exr B, nct to strike him, not to kill him, but to frighten him
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¢nd as he lifted the gun he svurbled and the direction of the gun
went from pointing upwards to ctraight ahead and the bullet struck
and killed Farmer B, In such a case Farmer A commits culpable homicide.
He committed culpable homicide when he caused the death of Farmer
B but because Farmer A did not mean to cause the decath of Parmer B,
he didn't mean to czuse him bodily harm which might have resulted
in ceath and he was not reckless as to whether death ensued or not,
Farmer A committed manslaughter. In short, even though the killing
in that case was culpable homicide, it was not murder but manslaughter,
since the 21l important intent, the all important element of intent,
do you follow me = the all important element of intent, was absent.
Now, let me turn for a moment to the evidence of the two
doctors, Dr. Nagqvi and Dr. Gaum. I have taken this from the offical
record, excerpts, not the full report. 1I'm not giving you the full
report of their testimony but what I am xeading to you is from the
cfficial record which I have taken with the assistance of the court
reporter. Dr. Nagvi said that "the victim was a coloured teenage boy
who has had his bowel outaile his abdoman and an opening into the
abZonen approximately cthree inches to four inches widz and his clothe:
wer2 filled with blcod. He himself was in & states cf shock; very
critical, no pulse; no blood pressure and he was on the verge of
death. 1iis bowels were torn; his vessele were torn and he had massive
bleeding inside and his major vessel was cut. Sharp pointed cbject
that has penetrated through the abdomen and all the way down to the
back. Kidneys were shut down; his respiratipn was shut down. Cause
of death, injuries to his= becwel, his vessels.” Dr. Gaum, came in
later and was spez2king about the second cperation and he uaid that,
"after exploration the wound to the aorta was found. The aorta
runs from up arcund this recion of the ch2st and curves right down.
It's the major blood vessel thet originates from the heart to supply
the rest of the bedy. It was punciured as I recall it about cne-

hkalf inch or so. Ccndition cecntinuad to deterlorate. Was brought
Lack to the CR.again to dezl with his continued hemorrhage and after
re-exploration, the wound in the acorta was found. He did have other
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"injvries to the vascular supply of his bowel which had been dealt with
at. the previous operation and he coatinued to have gquite a bit cf
hemorrhage from the mesentery of the bowel, the tissue which carries
the blood vessels to supply the bowel and he did have a lot of bowel
which was deprived of its blood supply and it was becoring gangrenous."
That is the description of the injuries which William Sanford (Sandy)
Saale rzceivad.
You will remember that Leo Curry, the ambulance operator,

took the injured man to the hospital - the injured man there on the
rozd, hz took him to the hospital., And he was with him until Dr.

Nagvl &arrived. Dr. Gaur assisted Dr. Nagvi and Dr. Gaum identified

the irjured man, the man who died, as being Williiam Sanford (Sandy)
Seale. There is therefore nc doubt in the world that the person who
sucstained the wounds cdescribed bv the doctors was William Sanford -
{(Szridy) Seele. There is no doubt that it wzs he who received the wounds.
There is no d0uabt in the worid, Mr. Foremar, that Mr. Saale éied as a
—ecult of these vounds. In my opinion, and plzase remember, 2s I told
you befcre and I will tell you again and agairn, that you do not haﬁ?

to accezt my opinion - in my opinien, you will GECidE\youzsalves =

my opinion, the nature ard the extent of the wounds inflicted cn the
late !ir.gegle are such that whoever causad these vounds intend=d to
kill him, or intended to do him bodily harm tha:t he, the person who

did it, krew was likely to cause his death, Sgale's death, and he,

the perscn whe did it, was reckleses whether deatn ensued or not.

In short, whoever cowmitted these wounds on william Sanford (Sandy)
Scale, cocnmitted ncn-capitzl murder. That's myv opinicn! You do not
have to acczept my opinion! You are the sole judges of the facts.

You will decide yourselves. You do not have to accept my ‘cpinien.

Xy opinion is that whosver caused these wournds committed non-capital
auzée=. The facts in this czs2, in my opinion, do mot give rise -

the yYacts Iin this case as thay came tefore you; gentleman of the jury,
from beginning of the case to the end, do not give rise to your having

=0 consider the crime of manslaughter and therefore, I chairge you that
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Your verdict 4n this cise if to be either milty or rot guilty of
“wrder - quilty or not guilty of murder. The importent question

—

therefcsre for you ig vhaether or rnot the Crown has esteblishag beyond
& Teesonable doubt that it was Donald Marehall Jr, who conmitted the
rurder of Willjam Alexander (Sandy) Seale.

Now I have epoken for sore considerable time and I'm going
to pause to give You a chance to go in your rocm. But inasmuch as
I am coritinuing with the charge, you will pPlease, gentlemen, remain
in your rcom. Do not 9° out in the corridor under zny Circumstances,
Reamain there! 1 will stay in my room alone. In about ten minuteg
time, I will come back and 1 will continue with my charge after all
©of us have had a chance to refresh Ourselves,

(11:10 A.M. CoOuRT RECESSED TO 11:30 AM,
11:3¢ A.M. JURY POLLED, ALL PRESENT)

Now Mz. Foraman, gentlem2n of the jury, I toig You that 1
vould 3dzal with the facts to a certain extent., 7 think it ig clear ‘
that the Crown's cage is baseg Principally upon the evidence of two
witnesges, Maynard Chant ang John Pratico. Ther« ara of course a

uple of other witnesses too to whose evidenca 1 will refer., But
the case for tre Crown, in ny opinion, rests principally upon these
-WO witnesgeg. So 1 have had the court reporter transcribe for me
Erom the avidence of these witnesscs, For the tims being I am going
-0 talk about the cése for the Crown aa€ I will turn. of course, to
he case for the Dsfence. I mey not XNave @ll that he said. 1 may
Ot reacd you back all that he sazid but what I am Teading' is from the
ffichl record, . i

¥aynard Chant - this ig in direct exramination -~ that is
| —iay
xemination by the Czown -

"C. Di& you nctice anything as you walkeg aleng the railwvay
tracks?

A. I noticed a fellow hunches over into the bush,

Q. Geod and ioud now,

A. I coticed = fellow hunched Over into a oush. :

Q. Where would that be on thils plan? 1

A. Right there, b

R e
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"0. You're pointing to 2 bush thet is opposite -
(Court directs to mark plan)

A. pitness marks plan.)

Q. The bush that yocu have marked with the letter X is the tenth

- bush from Bentinck Street when counting in an ezsterly direction
along the razilway tracks: that is the bush in front = between
the houses marked MacDonald and M. A. lMcQuinn, is that ccrrect,
the tenth bush?

Q. When you observed this man, did you recognize him?

7«. No eir.

Q. Beg your pardon?

A. No sir.

Q. What did vcu do?

L. Oh, I kept on walking down a little farther. 1 walked down a
little farther and lcoked back to see what he was looking at.
He was looking over towzrds the strzet. So I looked over &znd
saw two pecple over thers."

I pause now to repeat, he said he 2aw two people over
thers.

"Z. Did you recognize either of theoe pacpie?
k. No. ©Ind I guz2ss thev were having 2 bit of zn argument.
N. Why do you =&y that?

2. I don't have no reacson why. .

Q. Could you hear what they ware sayingT

A, MNo.

2. What took place?

A. Vell one fellcw, I don't know, hzulec soumathing out of

his pockst anyway - maybe - I don't know what it was. He
drove it tcwsrds the left side of the other fellow's stomach.
Q. What took plilace, what then?
A. Fellow k=2eled over and I ran.
Q. You ran from the gcene?
2. Yasn.
Q. Can you describe these two men, what they were waaring?
r.. The fellow that had keveled over, he hed & dark Jacket and
pants and that on. The other fellow had, I thought it was
a yallcw shixt at first but after 2 ishile he caught up to
mz and it was 2z yellow jacket.
Q. Tell me, =ir, before you ran from the scere did you recognize
either of theg: two gentlenzn?
*h. No eir.
D .Then vhat did you co? - \ _
A. I ran down the tracks and cut scross the path right onto -
I don't know the name of the strect ... tcuwards bus terminal
and I sav a fellow running teowards mwe. I furned around and
started Lo wa2ll: up the other way. He caught up to me and by

-
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that time I recocrndzed him and it wuzs Msrshell - Marshall
fellow.

Donald Mareghall? .

Donald Marshall,

That's the accused in this case here. Do you see him in

court here tocday?

Yes.

Would you point him out ...(Then the questiorn -)

Whereabouts did he catch up to you? '

I guess it wez about two houses down, maybe three.

Can you point out on exhibit S5 where he met you on Byng Avenue?
Right there.

Around the area in which is noted what?

Red house, mattecn?

The area of the house shown as Mr. Mattson's on Exhibit 5,

now what took place there, sir?

He caught up to me and I stcpped and waited. He said, 'Look
what they did to me.' He showed me his arm. Had a cut on his
arm and I said, 'Who' and he told me there was two fellows over
the park. By thzt time ancther couple, like two girls and two
boys came alonc and he stopped them and asked them for their
help, you know. They said, 'What coculd we do to help?' .
and the girl c¢ave him a handkerchief to put over his arm. He
showed hie 2rm and it was bleeding. So they kept ca going.
A car come IICng anc_he {lagged that dowo-—

Who flagged it down? — ——

Marshall. And we got in the car and drcve over to where the
~Tellow wae at.

Whezre what fellow was at?
Over - the body on Crescent Street, 1 guess, and the fellow
wag at Crescent Streeot.

Was this where you hed szen the acticn vou had described earlier
in vour evidence?

Yes sir,

Absut tha two men that wsre there and then one man kzeling
over and so on, this zrea in which this took place?

Yes sir.

Were there any street lights in the area?

There mght have besn one or twe. I think at least one, as
far as I know of. -

Tell me, did you recognize Mr. Marshall as being the man- ...

(That was objected to by M:i. Rozsenblum)

You gay you recognized Donzld Marshall on Byng Avenue whan
he came up and talked to you?

Y2s, '

What was he wearing?
Yeliow ..,

Wnen Marshall caught up to you on Byng Avenue - I'm sorry, c¢id
you give us what he said? 'Look what they did to me' - did
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" he say anything elge?

2. #ie saicd that his buddy wvac ovar st the purk with a knife i
his stomach.

CT. Then you say, sir, thza* Marshall flagged down a cer and you
vent whera?

A. Over to Crescant Streat eon the other side of the park.

C. Back to Crescent Street?

A. Yos,
Q. Is this in the area in which you marked an "X" on exhibit 5?
A. Yeas,

Q. Wwhat did you find there?

A. <here vas a fellow keeled over on the Street. He was laying
down on the street. It was on this here street on the side
wiere the tracks was at,

0. Tall me, how lcag would this be a2fter you saw the man keel over
that you mentioned, bLbefore you ran from the scene? How rmuch
time wculd have passed?

. About tan minutes, fifceen minutes.

what did you gdo?

i got out of the caz, ran over to where the fa2llow vas lying

on the ground and jumpad down beside him,

Did vou racognize tha¢ man?

No sir,

You didn't know him before?

No.

Whet took place? b

"Jell Doneld Marshall got out of the car and cons over near

the bcdy and at that time, he gtood there for 2 minute; arnother

fellow came over - I Qoz't know if he o the other fellow

vent up ard callsd the anbulince -

'« vhere did HMarszhiall go whzn he ceme bzck? Did he go near the bady?

A. No.

Q. Wnzre &id he stand?

A. Ee stood behind the bedy for a minuze and then he flagged a

cop car dewn. ,.." hn

—

>0 v

O MO MDD

it was at that point that ¥or gentlemsn were excluded. Later
on, bz=fozre you, Chant on ancwa2r to a guzztlon from me, said, this
ting it is according to my owa notes - ramember you have to take
your Fecollection 1f wihat I have roted in my notes is different from
¥Oour reccllectiorn - Gectrding 4o my notas- Hayrard Chent said,
"the clotiing worn by the accusad wvhonm I caw =nd to whom I talked
after the inciderf on Prince Street ws the sam2 clothing as that
wern Dy the ran whem I caw puiling cut a long shiny c¢bject wvhich
I

ti:cught was a knife,®
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Now you wiii remecrbe:, Mr, Forenzn, the” Mayrard Chant
szid before you wher he was talking about the fellow who hauled sore-
thing out of his pocket -"ravbe, I don't know what it was’- he
ca’c, "1 den't know what it wes." Because of that, the Crown counsel,
Mr. MacNeil, because of that and some other answers that he gavae,
Crovm Councel requested that Maynard Chant be declared adverse and
that he, Crown Counsel, be given the right to cross-examine. I
will read you 8.9(1pf the Canadz Evidence Act -

“8.(1) A party producing a witangn shall not be allowed to
impeach his credit by general evidence of bad character,
but if the witness, in the opinion of the court, proves
adverse, such party may cantzaGict hLim Ly other evidance,
or, by leave of the court, may prove that the witness
rzde at other times a statement inconsistent with his
present testimony; but bsfore guch last mentioned proof
can be given the circumstances of the supposed state-
ment, sufficient tc designate the particular occasion,
shall be rentioned to the witness, and he shall be asked
whether or not he did mzke such a statement."”

I ruled that Mr. Crant wac zdverse and I permitted the Crowm to cross-

- —

exaiine him in the case. le was gquestioned on what he had said in

the Court below and I will just refer you to tha:t. He was questioned,

"Q. Tell me, what did you see take place?

A. The only thing I saw - I saw then talking. I guress they
vére using kind of profane language. Donal&ﬁggzahgaﬁﬁfﬁing
to the dthér fellow and the other fellew sgaid gomething
back to Donzld znd I saw Donald haul a knife out of his pocket.
Q. That's Donald Junior Marshall who you cee in court here today.
Would you point him out to the ccurt, please?
Witnecs points to the accused.
You saw him vhat?
2. Hzul 2 knife out of his pocket.
Q. What if anything did he do with thre kinfe?
A. He drove it into the stcmach of the other fellow."

Now I should rased you aleo what should be the instruction
of the judge to the jury im such & case and auch a situction. The
word zéverse ~ I had to find him odverse - mcans hestile, not simply
urfavourable. Onca a wiirzes is declarzed hestile and crosz-exanized

Upcn & previcus staterent, the juzy should bz inatructed - which I
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amv doing to you - that thay are only to consider the pPrevious state-
Leat in relation to the witress's credibility and not as relevant to
Lthe proof of any fact in the case, unless adopted - unless adopted.
In other words, you ask a witness - the witness saye something today
and you draw to nis attention that he msde a statement that was in-
consistent with what he is saying today, and he agreces, he acknowledges
that he made an inconsistent staterment, you only look at that previous
statement to determine whethir or not this witness is a credible
witness. You 4o not accept the statement that he mada previcuely
28 being the truth. You look at it for the purpose of deciding
whether or not such a fellow can be balieved, a fellow who says some-

ing one cay and something elss the next day. But the law is too,
that you can accept what he sais before if it is adopted by him,
bow my recollection is, znd vou will go by your recollection, not
nire; my recollecticn is tha: when Mr. MacMell was Ccross-eiamining
kir. and¢ reading frcm thre pTior teztirony, he would ash: him a question,

-5 - . v 3 . P | i .
@la you s&y suchn &nd fuch, and the witness £aid, yez? e it true,’

f ]
&ncé the witress saicd'yves? ard the same right aleng. Now that's my
recollectlon. You will, of coursz, take your recollectior of thzt
guestiorn and answer. My recollection is that he efoptec here before
vYou the previouz stzierernte that he had mzde in the ccurt below.

But til:e main attack on Mv. Chant's testinony by the Deferce is two-

fold. Ficst of all, he failed “o tell the police at the time of the

- = - _—'———__.________ﬂ_
inci<znt whet he told the court here. Hz failed to tell it that night.

o

z PO ———r . Rt .
Szconcly, oo et —To e poiicz and he 3zid that in crogs~examination
acceratt—te oy woCesT e said that, "They, the police éicén't tell me

T P
waar TO fay.” Triz was on cross-cxaminction of Mzynard Chant. "I

("'-_-_-"—--____‘_-_‘__— . - = . f-'_
told ther ths untrue scory Cfurnday zfterrnsen., T 14 thenm thz tru
——— e e

hj;;;;;:;EI;E§§§§§;: I Sink the criticism strice ¥ speaking is justifieqd,

Strictly speaking, it's justified. It's = fair criticism to make,
that h2 failed to tzll the pclice at that particuelar time wher he

Ao =

saw = when the police camz, he didn't €2y, "There's your man vho

did this thing.” Hz didn't szy it there at tre gcene. He didn't say
e T

e e —

s
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it ¢t the hogpital. Le cdidn't say it at the police ataticn. He
— — — -—

didn't sav it later. How much more credible would have been his

story if indeed he had told that story at the time it happenad.

And he lied to the police for a while. I[is said they didn't cosrce
;;;_?E€B_€Elling‘the story.” He later told them the true story.

Mr. Rosenblum says,’you can't believe a thing that this fellow says’

Mr. Forenan, he says you can't believe - the Defence urges you to
disregard the evidence of Mzynard Chant, bec~use of his inconsistencies
and borcause of the fact that he lied and he didn't tell the story
2t the tire.

Mr. MecNelil, on the other hand, urges vou to accept his
story completely as finzlly tcld. Well I toid you before that it
is up to you to assess the credibility of every witnesc. You don't
have to believe everything a witness said. You can belicve a part;
you can believe some; you czn reject - you cen disreaard the whole
©f that witness's testimony. It is up tc you to determine the
crcdibility of the witness and, cof course, irn this case you will have
tc be, in my opinion, I would inetruct you, to be most cereful of
tnhe evidence. You are loocking at his evideica and you have to be most
czrerul. But in asssssing his cvidance, [ir. Foremar and centlsman,
you will keep ir mird the circumstances in which this boy came to be
there that night. He had bzex to & church mseting in the Pier I
thinX. Ha missed his ride. He czxa over town to iry to get a bus
t2 go to Louisbovrg, his hom=, and hs was too late for the bus. So
h2 =started to walk frem the bue depot, down ia this diraction, pre-
s'1mably to hitch-hike a drive to his hom2 in Louisbourgc. Then he
bz2comcs invelved, becomes a witness to a very ssrious matier - becomes
a witnees to a very sezious mattzr. In discussing his testimony,
you will ask yourselwes, did Maynard Chant exhibit the tendency that
&s rcasonable people you micht feel mzany people would have of desperately
not wishing to become involved in a very serious matter. You will
kzep in mind the age of this boy. You will 23k yourselves what

poszible rotive, what metive, would Meynard Chant hcve, in telling
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the story implicating the azccused, Donald Msrshall. It ssems to
re - now, that's my opinicn and I caution ycu, you do not have to
accept my opinion; you do not have to accept my opinion. 1In my
ooinion there is not the slightest suggestion in this case that

— e

Maynard Chant was in collusicn with Jchn Pratico, that they acted

in cahoots, together, to concoct a stcry. There's not the slightest
suggestion that these two people were anywheres near one another
prior to the evants of that night or around that time up to the time
when Chant saw Pratico, and that afterwards they got together to
tell a story implicating the accused, Donald Marshall, Jr. He says
that he saw Marshall and this other man arguing. Pratico sSEE“EHZL

—

-fth5§ were arquing. He said, what he szic¢ here first, that he saw
ﬁI;r;;;E—gzzﬁggaething; later he acknowledged it was a knifs or as
he put it, “he hauled out something which I thought was a knife,
something shiny.* Pratico ca2id the szve thing. Is he a liar?
Or is there some consistency in his ztory witdch in egpite ef the

T -

events wnich were properly laicd before ycu, Le was declared adverse -
is there something th2re which can lead you to ccacsider that he
is a crecible witna2ss. It is up to ycu, gentlemaz. I am just putting
the picture before you.

Now we come tz Jzhn L, Praticc. Ancé again, 1 read from the
official record. Again in the direct exzamination -

*2. Do you kncw Donald Marchall Jr.?

k. Yes sir.

Q. Do you see him here in court today?

“A. Yes,

. ¥ould you point him out %o the court, please. Let the record
' indicate the witness points to the accused. Did you sge2 him
cn the 28th dzy of M=y, 19712
YGS. £
Whora?

By Wentworth Park.

And where did you f£irszt see him that evening?

Up by St. Joseph'z Hall. '
Up by St. Joseph's Hall?
#round that area.

ho was with him?

Sandy Sczls.

NN YN Y

Al OB
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“C. Did you know Sandy Sesle?
A. Yes, I did.
- Tell me, Mr. Pratico, what did ycu de whan you 3oined up
with Sczle ané Donald Marshall Jr.?
h. Walkea aown the rozd as far as, lika around the park.
Q. Do you kncw the streets in the city of Sydney?
A. Yes,
C. There's a drugstore there on what correr?
A. Corner George and Argyle.
Q. Ssorge and Argyle. Tell me, gir, what took place there if anything?
A. They went down in the park. I went the other way.
Q. Waich way dicd you go?
A. Argyle to Crescent.
. You want up Argvle Straect to Crescent Street?
A. Yes sir, '
C. Then where did you go?
A. I went over Crescant, down Crescant Street, 2s far as the railway
tracks, there cn the railvay tracks asng went up pehind a bush
and I stayed there and I wvent and sxt dowa ir a squat position,
kind of behind the bushes whzre I wae &3 tdng,
What tinme of the day or night would this be?
I wouldn't know.
I bag your pardcn.
I wouldn't know. What I'm thinkirg, it would be 11:30, guarter
to twelve, I woulda't know for sure.
What were you doing bza%kind thz buuk?
Drinking.
7311 me, 8ir, wnat c&ia you cbserve i
2l soon a2s I cbsazved Donz2léd Marsh
eemad like tnzy wars azguing -
(I told him, °I cas't hear you” and he repazted it,
"It sz2emed like they were arguing."} By ir. Macleil -
0. Vhere was this?

il and sggie taliiing, it

RN Ne) PO PO

< aayzhing?
g

T
1)
o
g

tYcu understand this is all My, MacNeil's guestioning. This
is Airxect examinxztion.) 2

2. Cn Crescent Streat.

2. I'll show you plan, exhibit No. 2. Are you femiliar with this
plan? '

k. Yes,

Q. Would you point out please whave on thie exhibit 5 that you s&w
the twc gerntleman?

2. There ,..

©. You'll have to spzak up lcud now.

KA. This would be tha drugstore hore-

0. Loudex, pleasa?

A. I went down this way here.

Q. Down Argyle Street? : .

. Dowm hrgyle to Creacant and come up here and szopped around here,
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Stopp2é in the area marked "X¥ on the plan?

In that zrea, ;

Stopped in thc area riarked “"X" on the plan., (Plan shown

to the jury.) Tell me, before this evening did you know
Donald Mzrshall?

Yas.

How long did you know him?

Kriown him ever since last sumrer.

Did you know Sandy ¢Saale?

Yes sir.

How long did you know Sandy Seale?

A couple of years,

Whan you got behind the bush you say you were at in the park
there, that you pointed out at approximately the point marked
"X" on the plan, what did you observe if anything?

1 seen Sandy Seale and Donald Mzrshzll talking, more or less
se2red like they were arguing.

Did you recognize them a2t that tima?

Yes.

Were there any street lights in that area? ~

(There was no audible response.)

Take your hand down.

Yes sir.

And you could reccgnize them at that time?

Yes.

What if anything dicd you see them do?

Well they stood there for a while taliting and arguing and

then Marshall's hand came out, his right hand coma ,out like
this-

What do you mean, cut thies way?

Come cut like that you know anc plungad scmething into Seale's
like it was shiny and .I-

Pardon me. You're confusing me. The hand came out of his pocket
and you said scmeithing abnut ehiny. Now how does that connect
in there? )

Well it looked like a shiny objact. Come out this way, you
know.

What 4id he do withthe ghiny objeck’t

Plungsd it towerde Sazla's stomach.

Into whose stomzcn?

Saazle's,

What €id gzals €07

He fell. Anc tkat's the last I sesn.

Ybat did you-do? E—

I started ruvnning. I ruvn up Eentincl: Strest.”
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tow irn cross-cxewination and thie tir2, again according
to ny rnctes - you rumember, aooxrding to Ty notes - th2t's my notes -
you take your cwn recollecstion; you dc rnot have to go by my notes -
according to my nctes, Pratico saic in cross-exanination, "Only
t=o I noticed vere Seals ang Marshall. gezle was facing ms. Marshall
facing the other direction. They were standing at arn's length,*
How Mr. Foreman, the Du‘ence understandably attacks Mr,
Pratico's evidence bz2causc of his drinking which he related, the
‘._ ~—
extent e ralated to you that night and beczsuse o he
fact that he, Freztico, told other_EESSIe that Donald Marsh2il digd

qeszff__ﬁ;EELEiFIe' You are pretty wall aware now from whet was
brought before you ©f ¢tha inzidant that ozcurred outside heze in this

veIy court housa. You saw Johnn L. Pratico ©a the stand. You heard

his «eutimony ond vou saw hle denzanour. knd se I said before and
=25

at, it is up o vou, you sre the Judges of ths fact and you a2lone

e
must Gacide the credibility of the witaesszes., I may say that He
—— =

I.ervous w

« Trat's my opinicn. You con't have Lo accept

that. He waeg a nzirvous witnoasge., “here's nc doubt about that in ny

mird. And he explained why 2t timee ho hec¢ told tha stery that
A

1¢ Mershall did not stad Sandy Seala, .His explanation was, _°7
w&e sczred cf my life; I vacs zczred of ry iife.® He had spcken t=
S e & ¥

a ran by namz of Christimas he toid ¥ou. Hz had spokzn to & men by

|

name ¢f Paul - Artie or Arnie, don't knsw; I've just forgottan,

Arcie Paul., Hz spoke to 3 woman tco bat ne did say that there was
othlng 2g far as this woman was concerrned. He had spoXen to Christmas,
“ Artie Faul and the dav of thae incidznt, hs spoke to Donald Marshail
5r.. tne father of the accused, afier Witich he approached M-, Khattar

ona of the defens: cournsel who very properly and correctly in

&Tcordance vith the bucts iredition, would not tzlk to him unless

There was gomcbody thece zs 2 wi“ness. Ha tola Mr. Khattar, brcught
- —
4

T Doreld iMarghall aie not stap Sandy gzzla. Why
i ? lLie said, "I was scared, scared of my life."
"I vac scared, sczred of my life,™ That's what a witness tells you

here in this court. lHe drank that night, disgrzcefully - drank
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disgracefully. It certainly ie a sad commentary on the authoritias
in thlgs cocmrurnity that & young man of that age would be able to
arrange to have liguor from the ligquoxr store or wharever he got it.
lle drank wine and beer and whatevar else he could get his hands

oz. In determiring his credibility, however, you must ask yourselves
- you will ask yourselves, and you are the judges, as you will in
assessing the evidence of Maynard Chant, what motive - what ssible
motive could this young man, Pratico, have to put the finger of guilt
oa the accusad, Marshall. What motive would he have? What notive \
would Maynard Chant have to say what he szid here in coure to you

thzt Donald Marshall was the one who stabbed Sandy Seale? le was
asked for example, "Where did you see Marshall first that evening?"
He =aid, "Up at St. Joseph's Hall," The accused - and I will come
to the accused's testimony later - read you his testimony toco -
the accused said he was not in the vicinity of st. Joseph's Hall.
John L. Pratico said, "I saw him first that evening up by St. Josegh's
Hall." Who was with him? Sandy Seale! The accused said Sandy seale
was with him. Later Pratico said that he noticed only the twe and
taoey were arguina. Chant said the same thing, the two, and they were
argcuing.

At cne timz2, and this is my recollection and ycu need not

take it; you will rely on ycur owa - my imoression is that Pratico

eald at one time that Sez2lehad hie fists vp. They were azguing and

< F2alahad hic fists up. That'c the impression I got. I think it's

right but you will rely upcn your own. -
Now Mr, Fereman, the defence in this case is no:t solf-
cefsnce. Thie is not 2 case of sxlf-3=fence. This is a conplate
denial. The d2fznce is, I &idn't do it - ccmplete donizll Not
sekﬁ-defenca but even i1f it vore self-defence, I would have to

instruct you thet Lf that were the evidence, %he late Mr. seale Put

N
up hic fiste, then to strike him with ar irstrument ard stab hin
w2s somszihing that wovld go farx, far baycnd the right cof self-
defernce. That sort cf cdefence would not be cocmensurate with the
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tner man's act. That irssuc doce not arice here beczuse as I
s31id, the defence here it a complzte denial. Pratico said tnasz
they ware arguing. Chant said théy were arguing. Pratico told
of the ahiny object in Marshall's right hand which he plunged into
Scale's3stomach. The other man =zid the 3ane thing. What motive
would le2ad this young man to concoct a story, & dreadful story if
untrue, to place the blame of a heirous crime on the shoulders
cf an innocent man?  What pcesible motive would Pratico hzve to

cay that Donald i’aamm_wﬁe had been drinking

ir acs¢essing his evidencs you vill hzve *o ask yourselves, is this

& crunken recitzal or is it a recital of & drunken rman, or is there
& cenglstency which appears between the story of two eye-witnesses
that night to this tragilc eveat, gye-witneszes as to whom there
is ro evidence Sy tha Crown tha=: they got togsather, wara im collvsicn
to concoct the story. ‘

I said to you bafore that thac's the main case of the Crown.
Tanay 3lso have Patricia Ann Earrie.  Patriciz Ann Barris, a young
girl; saz said there was scrmeon> with the accused. Ramsmbar, she
is thz young lady vwhe wu3 wich -or companion, Terrv Gushue and
coming from the dance. They stupoed for a emoke in the bandshell.

c
She says there was consone with him, with the zccused. “I saw some-

one elss there.® One person! "I don't kncw who tha% parson wae.™
Sae scays that Jenicr, the weccuz 2, held her nznd that night. By

.
0

way, thet's accecrdiang tc my notes. Acair I zavtion you, you
't heve to take my vercion. You will dscide ang acain from ny

4]
4]

0
r

er, and again I caution you, according to my notes, Terrence
hue gzaid that it was sbout ten to eleven whan they were on Crescent

n o v o
(8]
n

trect golng toverds Kimgz Rozd where Mies Herrie lives. Thay met

4

Sunior Marshall end hz bovrewed 2 mateh; Juniler cccke to Patricia

fcr a momext. 2Zccordisztc my nctes, Gushze €2id in crossg-examination
that he siw him, the accused, by the Greer apartment building. This
Vay on Crecceat Street., "I saw just one with him?, he said. Thea

ne was pressed in crcss-zzormination, Properly checked, and he sgaid,



*I thought therez vwas only one” and he ends up, “I think there was
only one.” Petriclia Hacris says thare wer2 two people there. Gushus
fays there wore two people. Maynard Chant says there were two and
so dces John Pratico.

That in essence is the case for the Crown, Mr. Foreman
and gentlemen, .

I come now to the evidence of the accussd. I'm coming
pretiy close to the end. I'm not going to keep you all day, Mr. //z
Foreman. I'm coming close tc the end of my charge. Once again I
nave the direct examination, word for word, from the record as given
here in ccurt. He wzs questionzd by defence counsel -

®"Q. ...Had you been dxinking on May 28 while you were at the
home of Tobin'g?

(I have left out 2 few preliminary questions.)

A. lo.

Q. Where did you go aftar you left Tobin's hone? ‘

A. Dcwun Wentwcrth Park.

Q. Vlere there p=zople in the park?

A. Yeah.

Q. Did you maet anybody ir %he park?

A. Sandy Seale.

0. Did you have any argument with him?

C. Wnat happenad when you mat Sandy ssalae?

A. Wa were talking for a ccuple of minutes anéd Pettzrscn
cam3 down-

Q. You met a fellow by name of Patterscn?

A. Yes. ;

Q. What condition was ho in?

A. Drunk. ,

C. What happened thaen when you met Patterson?

A. 35t him on the ground. And went up to the bridge.

0. Whe want up to the bridga?

A. Me and Secle.

2. You and Szzlewalk=2d up to ths bridge?

A. Two man called us up tc Croscent Street.

Q. Two man what?

A. Called us uvp Crzazent Stieet.

2. Wh2t happenad whan you wmat thage two men up there?

2. Bumned us foxr & cigarette,

Q. Paxdon.

A. A Smoke,

Q. ¥Wnat about?

2. Ask=d for a cigerette and a light.
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ihen they asksod you for a cigaretie ano the light, what dia
you do? '

I gave it to them,

Go ahead.

I asked them where they were from. Ancd they s2id Manitoba.
Toid them they looked like priests.

You tola them what?

Thay looked like priests.

\Tiy did you make that remark to them?

Locked like their dress.

How were they dressed?

Lcng coat,

What ceolour?

Blue,.

what religion zre you yourself?

Catholic.

So when you asked them if they were priests did you get an answer?
Tee,

What €@id you say to these men?

They locked like priests.

Did you get an ansver to that? )

The young guy, the younger one said, ‘We area'. ¢
Go ahead.

They asked me if there were any women in the park.

I told them there ware lots of them down the park. And

any bootleggers - I told them, I don't know.

C. Take your hand down, Donnie and go ahead.

k.

/?E#;pldﬁeerhma_ggn't like nigoers and Indians.
-""‘-\—_-_-_.—

Q. didn't hear you.

A.

Q.
A.
Qo
A.
Q-
Aa
Qo
A.
Q.
Ao
Q.
2.
Q.

We don't like niggers and Indians. BHe took a knife out of
his pocket.

Who digd?

The older fellow.

Whazt did he do? :

Took a knife out of his pocket and drove it into ‘Saala.
What part of Saalae? -

The side hers. .
Lre you referring to the stomach?

Yes.

And then?

Swung around me, and I moved my left arm and hit my left arm.
Hit your left arm?

Yes.

Foll up your sleeve -

(And Le did and you r2call he showed the scar to you

gentlemen of the jury.)
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0. Mter/ﬁ"p‘p’&ned whit did you do?
A. Ran for help. ...

I racall, I don't know whether it was - I think you can take
it that Mr. Rosenblum acked him, "Did you lay a2 hand - did you do ﬂ
anything to Sandy ssale that night" and the answer was, "No."*

Now gentlemen, you have to give very careful consiceration to
the story of the accused. I'r sure you will., As was his absolute
right, he has gone cn the stand and has given his version of the
events that took place on that fateful night. HNow contrary to what
Pratico said, he said he was not in the vicinity of St. Joseph's Hall.
Ard although he was with Mr. sezle, he had no dispute with him - those
2re the words I think - and he did not lay a hand on him. I repeat,
he LZad no dispute with him and he did not lay 2 hand on him. Ang
he told you hcwSeale came to get the injuries thezt he dic recaive,
And I remind you, Mr. Foreman, that although the accuse?d was subjgcted
to 2 very vigorous ané rigorous cross-e_xan-ina_tion. he adhared to nis

story that he told throaghout. wa version of

the events that was told by Donald Marshall Jr., then it goes without

eaving that you must acquit him of this charge. HRaving gone on the %
e BORe Few Ok 3 b

gtard he has beccme znother witness in this case. You have the &

right to determine the credibility of him as & witness as yout have Ue,,

P

the right to determine the credibility of any other witness. 3ut
you will beaar in mind, Mr. Feremsn - aad I repeat, yocu will bear in (
rird - that Donald Marshall Goes not heve to0 convince you of his

irnocenca. YHe doss net have to coanvince you of his innocence. It
ig the Crown, as I said over and over again, tb_mls
gueilt beyond a reasonable doubt. Ha does niot have to coaxzince you
of =is innocencel

Tha Crewx, of ccurse, unéarstandakly, heas attacked this story.

There was some considerable discuecsion among counsel as to the

rature of the wound that he hac¢ on his left arm, the depth of it,
whethner thare was blesding. Mrs. Davic said there vas no blezding,

it's true. The doctor at the time - but M- .ynard Chant s=2id that
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at first there was no bleeding bu:i later there was bleeding. You
saw the mark on his arm there. 1It's a pretty prominent mark even
today after a rumber of months. 1In assessing his evidence, it seecms
to me - this is my opinion and you do not have to take my opinion -
you have to look at it in two ways, it szems to me. On the one hand
you keep in mind the fact that he stood up, as I said before, to a vary
rigorous cross-examination by a very capable crown prosecutor. You
will bear in mind that he 2t the time showed Maynard Chant, "Look
what they did to me."™ It was ther and “here at that tire he tola
Chant what was done to him. At that time he managed to stop a

car and got into a car and went back to Crescent Street. I think it
wag Maynard Chant - your recollection would be better - who said
that it was hg, Donald iaxshall, the accused, who flagged dovn a

B

: L SRy
police car. And it was Dorald Marshall who went to the hospital

s e
and to the police statior with the pelice. I think you have to ask your-

-—

selves on the cne hand, is that the action of & man who has just
comnited a crire, who will flzo down a2 police czar, who will gc with
the police, whe will dec ¢he things thzt he did and who maintains '
the consistency of his story. Keep ir mind, as I said, that he

cdoces not have to prove his innocence.

On the other hand, ir. Fureman, ga2ntlieiren, on the other hand -
in my opinion, you will have to ascess very carefully the story that
he told - two strangars whe he says lcoked like priests, bacause
thay wore long cocats and bluz, Hz acked them, he said, ghether they
were priests and one of thazm said they wzarz and said they were from
fanitoba. They ezsked for cigaretiesz, sudkes; they gave him the smckes.
He xnd Seale gavz smck2s to these pzople, or hz did. Then the man,
on2 of those men agked him i€ there were zny wonen and thay said
yes, there were lots of them in the park. 2nd out of the blue comes

this danuncia*licn acainst hluacks and Indizncs: "I don't like niggezs

and I éon't like Irdians.”
Now Mr. Foremrr znd centlewmszn, we all lnow that prejudice
has becen rampaat in this worid for many, many yvears. ve hope and

pray that in our country we have reachad a 4imes 4{p ths .procress of
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our ccuntry tha: the hatreds and the bigotrlee and the sucpicions
Of the pzst will ro longer be with us and it eeems that there is
great hope in the youth of the country tocay who mingle and get to
know rore and more about one another. But that there still exists
discrimination and bigotry and hatrad for different ethnic groups,
religions - there arc thecsa who do not like the blzcks, or the
Irdians or the Catholice cr the Jews, or the Protestants, or the .
Greosks, and 80 on = but in essessing the evidence of this witness,
tha accused, you ask yourselves the question, it seems to me, my
oninion, at that hour - at that hour - these two men, one o0f them
czemeg cut suddanly with this denunciation of blacks ané Indians.

If you come to the conclusion that yes, it could be that there might

ave been somebody there that night who had that prejudice in him

aingt - as he put it - miggere and Indians, you hzve to go on znd ask

[
W

urselvis  the queztion, wny - why. Dosnald HMzrshall and Sandy

3

Ssalia who mat thsse two strangars, who gave them cigarettes, smokes,
who talked to them in a £riendly way, asked tham whers they were

L ]
rom - &xzcording to Mr. Mzrghall'e, th2 accused, story - where

Ih

\

nay came from; told they were fron Manlitciz; what werz they, thsy

v

ware priests. Way, without the glightest gesiture, without the

slightest varbal attack or physica- uouvt the slightest
Drovocitior, would ona of theee so-called prissts take out a knife
a-d mele a muyrdazrcus atteck on SandySaaie, and on the accused hinmself.
Wway, ore would ask in assessing the credibiliiiy of the story that

he told, keeping in nind zt all times that there was no obligation

on hLinm to tell anything at any time. Ther:z if no obligaticn on

fs

accused persen to s2y anything, te prove anything. But he has

0

s
-

e on thes stand, has giver the stczy aand ycu have the right to

a
ige tke credibliity of the gtory and ke2ping in mind 2t ell times

[ LT 1)
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o

:at the burden - thz buzden - cf proving that he was gullty kbeyond

& Ceasonedle doudbt must lie vopon the presscution.
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Mr, Poremzn and gentlawrer, I heve tirken a long tim2 in this
case, I have humbly tried to diechirge my duty in this proceeding.
Thniy hes been & tragic event in the life of our cormunities hare
in this Island of Cape Breton, a tragedy that is beyond degcription.
A young man ir the prime of his life has baen swapt to eternity;
a young man is on trial for that charga. We have to discharge our
duty, Mr. Foreman; our duty in accordance with our oath that we
have taken, you and I, before God to give to this case our fullest
attention and ability, the ability that we possess. I have tried
humbly to discharce the onerous responsibility that rests upon the
judge. I know that you will discharge yours. I know that you
will discharge yours. No matter who an accused person is in this
Ccountry, be he the poorest or humblest citizon or ba he the richest
an¢ most powerful individuwal in the country, any person éhargad
with ar offence will and rmust be given a fair and impartial ¢rial
w.thout any sympathy, without any miscuided sentimental feeling
but one that is based cn the evideance znd eon ths evidence alcne
and with the proper application of the law asa given by the judge.
Tnhe oaths you Lzve talien, ecch of you, 1is that you will well and
truly try, and true deliversncs make bostwasn cur Sovereign Lady
tha Quecn and the prisonzr at the bar, zo help ycu God. Mr. Foreman
anc gsntlemen of the jury, I am satisfied that you can be relied
upon to discharge this heavy duty conscientiously and to the fullest.

{12:35 P.¥. CONSTAPLES SWORN)

tow from this momant on ycu gentlemen mast remain together.
Lunch will pe provided ycu by our very capable sheriff and his
assistants. You will coma back to vcur rosm. You den't have to
come back nsre. You will go diractly to your rcom. All the exhibits
will be given to you. Thez ccnstablec will be at your constant

attandance. Again, should ycu wish any of the evidence rezd over

to you or played bzck, you will indicats, send word to me. I

hope that I have czvared all the legel points but if you wish me
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o touch uvpon any Fittar of liv scgzin, be free to do so, Mr.
Porsman and gentlenman. how you Gon’'t enter inte any discussion
with the constable. You merely say, "I wish to have something to say."
You gay it in court. If you want further instructions or anything
You come in and &sk re.
I czn only apologize for the length of time but I think you
will perhaps be the first to say in this serious matter, no apology
from me is necessary. I want to thank you, each and every one of
you, again for the care that you have given to the whole case.



