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-184- 2:00 P.M. NOVEMBER 4, 1971, JURY POLLED, ALL PRESENT 
MR. ROSENBLUM: 

Your Lordship, Mr. Foreman, gentlemen of the Jury: 

As you heard my learned friend, Mr. MacNeil, state before we 
adjourned for lunch., the Prosecution has proved its case in his 
opinion and completed the calling of witnesses. I intend to call 
the accused on the witness stand and you will hear from him the 
events of that night, May 28, which resulted in the death of 

(10) Sandy Seale. You will hear from Mr. Marshall here, a boy seventeen 

years of age, that he had been away for some time prior to that 

particular date; that he returned to Sydney at about half past nine 
on that evening; that he spent the evening at the home of a family 

by the name of Tobin; and that eventually he came down to the park. 
Be had not been at the dance at St. Joseph's Parish Hall. In the 
park he met Sandy Seale walking towards him. He had been friends 
with Sandy Seale for about two years. They had no argument in 
the park whatsoever. They were talking to each other. 

While they were talking, two men came along - two men whom he 
(20) did not know. He will describe these two men to you except that 

he can't tell you their names. He will tell you that they asked 
Sandy Seale and himself for two cigarettes which the accused gave 
to them. And then they asked him for matches which he gave to 
them. And then they asked where they could find some women to 
which Marshall replied that "lots of woman here in the park right 
now.' Then one of these men said, "I don't like niggers! I 
don't like Indians!" and he pulled out a knife and he slashed it 
into Sandy Seale and also slashed Marshall on the left arm. 
You will hear from Marshall that he himself - that he himself 

(30) is left-handed, not right-handed as you have heard from some of 
the witnesses here today and that when this occurred he ran for 
help. Be ran down Byng Avenue and who did he bump into but 
Maynard Chant end said, "Look what they did to me up there!" 

And he immediately flagged the first car that came along looking 
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for helpiand directed the driver, 'take us back to Crescent Street" 
and stayed there with the deceased Seale until the police cams along 
—until the ambulance cane along and prior to their arrival, he had 
gone to a house to call the police and to call an ambulance. He 
stayed there until the ambulance and the police came along. His 
wound was bleeding and he went to the hospital and then home. He 
was questioned by the police and he will tell you about that when 
he is on the witness stand. 

And so in brief, you will hear from the accused that he did 
(10) not lay a hand on Sandy Seale let alone stab him; that he caused 

him no harm; that there was no argument between them; and that 
this fatal incident which resulted in the death of young Seale 
was caused by a man, one of the two men, whom they met in the park - 
this meeting place for people late at night and about which he 
will tell you; that he did everything possible to apprehend the 
men and to render assistance to Seale; that he had no part in it 
whatsoever. 

/ call the accused, Donald Marshall Jr. 

5 
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-186- DONALD MARSHALL JR., Dir. EXAM. 

DONALD MARSHALL JR., being called and duly sworn, testified 
as follows : 
BY MR. iOSENBLUM: Dir. Exam. 
Q., Now Donald, I'm going to stay back here so that you have to 

speak up loud enough for me to hear and by so doing, every 
juryman here will hear you. Your name is Donald Marshall,Jr? 

A. Yeah. 
Q. Nov speak out loud. Are you right-handed or left-handed? 

(10) A. Wt-handed. 
Q. Just take your hand down. Now did you know the late Sandy 

Seale? 
A. Yeah. 
Q. How long did you know him before he was stabbed on the night 

of May 28, 1971? 
A. Three years. 
Q. Three years. Did you use to go places with him? 
A. Yeah. 
Q. Were you good friends with him? 

(20) A. Yeah. 
0, On the night of May 28, 1971 where were you the early part 

of the evening? 
A. Home of Tobin's. 
Q. Home of Tobin's - what street do they live on? 
A. Intercolonial. 
Q. Intercolonial Street. And you stayed there until about 

what time? 
A. Uh - 
Q. Roughly? 

(30) A. About 11:00 o'clock. 
Q. About 11:00 o'cIock_at night. Now had you been in Sydney 

or Cape Breton for a few days before May 28? 
A. No. 
Q. Where were you? 
A. Trying to think of the name - 
Q. Take your hand down Donnie. 
A. Bedford. 
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-187- DONALD MARSHALL, JR., Dir. Exam. 

Q. In Bedford. Who were you with? 
A. Roy ,Gould. 
Q. Roy Gould. And you borrowed this jacket, this yellow 

jacket from Roy Gould? 
A. Yes. 
Q. And you were wearing it on the night of May 28 of this 

year? 
A. Yes. 

10) Q. All right. Now had you been drinking on the night of 
May 28 when you were at the home of Tobin's? 

A. No. 
Q. And where did you go after you left Tobin's home? 
A. Down the park. 
Q. Down to Wentworth Park. And did you go in the park? 
A. Yeah. 
Q. Were there people in the park? 
A. No. 
Q. Did you meet anybody in the park? 

;20) A. Sandy Seale. 
Q. Sandy Scala. Did you have any argument with him? 
THE COURT: 

Will you kindly ask the witness to tell the story? Don't 
lead him. 

MR. ROSENBLUM: 
Thank you. 

BY MR. ROSENBLUM:  
Q. What happened when you met Sandy Seale? 
A. Talking for - 

;30) THE COURT: 
Speak up,-Mr. Marshall, pleece. 

BY MR. ROSENBLUM: 
Unfortunately it is very difficult for him to do. I have 
instructed him to do it and I am standing back for him to do 
that very thing. Take.your hand down, Donnie, and speak loud. 
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-188- DONALD MARSHALL, JR., Dir. Exam. 

BY MR. ROSENBLUM: 

Q. Now when you met Sandy Seale, what happened when you met him 
inithe park? 

A. We were talking for a couple of minutes and Patterson come 
down - 

Q. What's that? 
A. Patterson come down. 
Q. You mat a fellow by the name of Patterson? 

(10) A. Yes. 
Q. What condition was he in? 
A. Drunk. 

Q. He was drunk. What happened then when you met Patterson? 
A. Put him on the ground. Walked up to the bridge. 
Q. Who walked up to the bridge? 
A. Me and Seale. 
Q. Will you put that hand down Donnie. We want to see and 

hear you. Yes, you and Seale walked up to the bridge. Go 
ahead. 

(20) A. Two men called us up Cresent Street. 
Q. Two men what? 
A. Crescent Street. 
O. Crescent Street, yea. What happened when you met these 

two men up there? 
THE COURT: 

I appreciate your problem, Mr. Rosenblum, but you must try 
to whatever extent you can not to lead. Yotke doing it 
all right now. 

MR. ROSENBLUM: 
(30) Thank you, my Lord. 

BY MR. ROSENBLUM: 

Q. Yes, you met two men. You'll have to take that hand down, 
Donnie. I will tell you that repeatedly. You met two men 
and you walked up towards Crescent Street. Go ahead. 
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A. Bummed us for a cigarette. 

0. Umm? 
A. A digarette. 
Q. What? 
A. Smoke. 
Q. What about them? 
A. Asked for a cigarette. 
Q. What? 

(10) A. And a light. 
Q. When they asked you for the cigarettes and the light, what 

did you do? 
A. I gave it to them. 
Q. Go ahead. 
A. I asked them where they were from. Said Manitoba. Told 

them they looked like priests. 
Q. Told them what? 
A. Looked like priests. 
Q. Why did you make that remark to them? Take your hand down, 

(20) Donnie. 
A. Looked like it. 
Q. In what way? 
A. Dressed. 
Q. Umm? 
A. Dress. 
Q. What kind of dress? How were they drassed? 
A. Long coat. 
Q. What colour? 
A. Blue. 

(30) Q. What religion are you yourself? 
A. Catholic. 
Q. So when you asked them if they were priests, did you get an 

answer? 
MR. MacNBIL: 

No, no, my Lord. I don't think ha said he asked them if they 
were priests. At least not that I could hsar. Be said they 
looked like priests. He didn't say that he asked them. 

MR. ROSENBLUM: 
I'm very grateful for your interruption but please, it is 
a/ &NA I- --I-- t. ... 
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PeR. MacNEIL: 

Just one minute, if Your Lordship pleases, I take an 
objection to my learned friend leading the witness. I am 
suggesting that he is putting words into the mouth of this 
witness that he never uttered. 

THE COURT: 
. Now gentlemen - 

JCR. ROSENBLUM: 
10) It is very harsh language, My Lord, with the accused on the 

witness stand. I resent that. However - 
BY MR. ROSENBLUM: 

12. What did you say to these men? 
A. They looked like priests. 
Q. Yes, go ahead. Did you get an answer to that? 
A. Yeah. 
Q. Tell us. 
A. The other guy, the younger one, said, We are". 
Q. Go ahead. 

20) A. They asked me if there were any women down the park. Told 
them there were lots of them down the park. And any 
bootleggers. I told them I don't know. 

0. Take your hand down, Donnie, please. Go ahead. 
A. Told us, don't like niggers or Indians. 
MR. MacNEIL: 

Can't hear the witness, My Lord. 
THE WITNESS: 

We don't like niggers or Indians. Took the knife out of his 
pocket - 

10) BY MR. ROSENBLUM: 

Q. Who did? 
A. The older fellow. 
42. What.did he do? 
A. Took the knife out of his pocket. 
Q. Yes. 
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DONALD MARSHALL, JR., Dir. Exam. 

A. Drove it into Seale. 

Q. What,  part of Seale? 
A. Here 

O. Are you referring to the stomach? 
A. Yeah. 

0. Yes. And then? 
A. Swung around me, moved my left arm and hit my left arm. 

4« Hit your left arm? Just roll back your sleeve, please. 
10) Is there a scar now visible from the slash of the knife? 

A. Yes. 
Q. JurAt show it please. 
A. Witness complied.) 
Q. Is that the scar that the doctors described? 
A. Yeah. 
Q. Suow it to His Lordship as well. On what arm is that 

slash? 
A. Left arm. 
Q. On your left arm. Yes, after that happened what did you do? 

20) A. Ran for help. 
Q. Where did you run? 
A. Byng Avenue. 
O. Take your hand down Donnie. Did you meet anybody on Byng 

Avenue? 
A. Yeah. 
C. Who did you meet? 
A. I don't know his name. 
0. Take your hand down. 
A. Don't know his name. 

[30) Q. Take your hand down, please. Did you vea him on the witness 
stand here? 

A. Yeah. 
Q. May I suggest the name, My Lord? May I suggest the name of 

the person he met on Byng Avenue? He can't recall his 'name. 
Was it Mr. Maynard Chant? 

A. Yeah. 
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0. All right. And that was by Mr. Mattson's home, the man 
who gave evidence here this morning. 

A. Yes. i 
Q. And when you met Chant what did you do? 
A. Stopped the car. 
Q. You stopped a car and where did you go with this car? 
A. To Crescent Street. 
Q. Who went with you? Did Chant go with you? 
A. Yeah. 
Q. When you got up to Crescent Street, what did you see there? 
A. Sandy Seale, laying on the ground. 
Q. Yes. 
A. I went to Doucette's house. 
Q. Where was this house? 
A. Crescent.. 
Q. On Crescent Street, what did you do there? 
A. Told them to call for an ambulance for me. 
Q. Called an ambulance, yes. 
A. And the cops. 
Q. What's that? 
A. And the cops. 
Q. And the cops, yes. And did you stay there until the 

ambulance and the police arrived? 
A. Yeah. 
Q. Now many police arrived, do you know? 
A. No. 
Q. Where did you go after that? 
A. To the City Hospital. 
Q. And you were treated by a doctor and a nurse as they have 

told us. And then where did you-go-after you were treated 
at the hospital? 

A. Went homme 
Q. You went home. When did you next see the police? 
A. The next morning. 
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Q. Where at? 
A. Home. Took me down the police station. 
Q. Did ytu visit the police station very often that week? 
A. Yeah. 
Q. How often? 
A. All week. 

0. What lengths of time did you stay there on these days that 
you went to visit the police? Do you understand my 

,0) question? 
A. Yeah. 

Q. How long did you stay there on these particular days? 
A. About five hours. 
Q. rive hours on each day that you were there? 
A. I don't know. 
42. Who were you talking to there in the police station? 
A. MacIntyre. 
Q. Sgt. MacIntyre. Sgt. MacDonald - 
A. Yeah. 

0) THE COURT: 

Stop for a minute. What has this got to do - 
MR. ROSENBLUM: 

I'm not going to bring out conversation. 
THE COURT: 

There was nothing brought out - 
Mt. ROSENBLUM: 

Yes, the police officer testified that Marshall was there 
at the police station. That's all. I'm leaving it at that. 

BY MR. ROSENBLUM: 
)) Q. Now did you stab' Sandy Seale? 

A. No. 

Q. Or lay hands on him of any kind? 
A. No. 
BY MR. MacNEIL:  (Cross-Exam.) 
Q. Mr. Marshall, ware yOu up around St. Joseph's Dance that 

evening? 
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A. No. 
Q. Were, you up around in the area of the hall? 
A. No. / 
Q. Do you remember meeting Mr. Pratico? 
A. No. 

Q. You don't rerember meeting him? 
A. Didn't see him. 
Q. You didn't see him on George Street? 
A. No. 

Q. Did you at the corner of Argyle Street and George Street 
invite him to go down into the park? 

A. No. 
Q. Didn't see him at all? 
A. No. 
Q. And did you know Mr. Pratico? 
A. Yeah. 
0. How long had you known him? 
A. Six months. 
Q. Tell me, did you have any dispute with Mr. Seale in the 

vicinity of the dance hall, St. Joseph's hall, that night? 
A. I wasn't there. 
Q. You weren't anywhere near there. So therefore you didn't have 

any disrae with him that night? 
A. No. 
THE COURT: 

Where is this? 
MR. MacNEIL: 

St. Joseph's Ball or in the vicinity of the hall. 
BY MR. MacNEIL: 
Q. Now telle me,--sir, you say you went down-into the park and 

you were standing at the footbridge of the park? 
A. Yeah. 
Q. And you heard these two men call out? 
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-195-  DONALD MARSEALL,JR., Cross-Exam. 

A. Yeah. 
Q. AMA) you went to Crescent Street right above the 

footioridge there? 
A. Yeah. 
Q. Is that right? 
A. Yeah. 
0. There is where this incidenttook place with these two men? 
A. Yeah. 

(10) Q. And then you ran for help? 
A. Yeah. 
Q. Tell me, didn't Miss Harris see you on Crescent Street? 
A. I met them somewhere there. 
Q. No, that's not my question. My question is this, didn't 

Miss Harris - you know Miss Harris, the lady who gave 
evidence here in court, and Mt. Gushue - 

A. Yeah. 
Q. Did you hear him in court here today? 
A. Yeah. 

(20) Q. Did you hear him say they were walking along Crescent 
Street and they saw you? 

A. Well I might have meet them thore. 
Q. Are you telling me now that you were called up to these two 

man from the footbridge? 
A. Yes. 
Q. And that is when the incident took place? 
A. Yeah. 
Q. Well all right, how could you have met Miss Harris 
A. I don't know where I met - my mind blacked out on me. 

(30) Q. Oh, now, there is a blackout in your mind is there? When 
did this blackout take place? 

A. After he stabbed me. 
0. After he stabbed you. All right, after he stabbed you, but 

you were not injured when Miss Harris was talking to you? 
A. No. 
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-196- DONALD MARSHALLIJR., Cross-Exam. 

Q. All right then, when did Miss Harris and Mk. Gushue talk 
to yor on Crescent Street? Can you explain that? Take 
your hand down from your mouth and explain that. 

A. I mat them on the road. 
Q. Pardon? 
A. I Met them on the road. 
Q. I'm sorry. 
A. I met them on the road. 
Q. You met them on the road. Well then these two men - you 

were up on Crescent Street before these two men called you 
up from the footbridges  is that so? 

A. Pardon. 
Q. You were on Crescent Street before these two men called you 

up on Crescent Street? 
A. No. 
Q. Well what road did you meet Miss Harris on? 
A. I'm not sure. 
Q. You're not sure. Do you know where Crescent Street is? 

V) A. Yeah. 
Q. Are you familiar with Crescent Street? 
A. Yeah. 
Q. Was it on Crescent Street that you met them? 
A. Yeah. 
Q. Pardon. 
A. Yeah. 
Q. Well all right now, what I'm trying to drive at - take 

your hand down from your mouth, please - what I'm trying 
to drive at is this, you and Sandy Seale took a walk to the 

10) creek and you got to the footbridge which separates the 
creek that is down in the middle of the park - you know 
where that is? 

A. Yeah. 
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-197- DONALD MARSHALL/JR., Cross-Exam. 

Q. And that is where you were when these two men balled you up 
onto Crescent Street? 

A. Yeahl 
Q. Now had you been up on Crescent Street before that with 

Sandy Seale? 
A. No. 

Q. All right, then. As you walked up to these two men that 
called you when did Miss Harris see you? 

[10) A. Well there were four of us there / guess. 
Q. Did you hear Miss Harris say that there was one other person? 

You heard her giving evidence in court yesterday? 
A. Pardon. 

Q. Did you hear her giving evidence in court yesterday? 
A. Yes. 
Q. Pardon? 
A. Yeah. 
Q. Did you hear her say that you were alone except for one 

other person and didn't know whether it was a man or a woman, 
:20) because they were standing back away from you. 

A. Did she say one? 
Q. yee.My recollection is that she said there was one other 

person there. Take your hand down from your mouth and 
answer my question. Now tell me, did you give a light to 
Mt. Gushue? 

A. Yeah. 
Q. All right then. Where ware these two man that you're 

talking about that looked like prieats at the time you 
gave the light to Miss Harris? 

:30) A. They were on the sidewalk. 
Q. Near you? 
A. Well from where we were at and the two men. 
Q. Well tell me, sir, you didn't mention it to my learned 

friend., You said that these two men called you up from 
the bridge up on to Crescent Street? 

A. Yeah. 
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-191- DONALD MARSHALL,JR., Cross-Exam. 

Q. And that is the first time you went up to Crescent Street? 
A. Yeah. 

1 
Q. And they asked you for a match, cigarettes, something, and 

then they said, "is there any women around' and said, 'yes, 
there's lots of them in the park' and this is when the 
knife came out and the action took place? 

A. Yeah. 

Q. You didn't mention anything about Miss Harris, meeting 
(10) Miss Harris on the road or Mt. Gushue? You can't explain 

that away can you. 
A. I met them. 
Q. I know, but when? 
A. I can't remember. 

Q. You can't remember. All right, new would you look at 
Exhibit 5 - can you read a plan? 

A. I don't know. 
Q. Well you take a look at Exhibit 5. This is a plan of the 

creeks in Wentworth Park. Now I will show you an area 
(20) called the southern corner of the map or southern end of the 

drawing, a marking called, Bandshell. You see that there? 
A. Yeah. 
Q. Do you know where that is? 
A. Yeah. 

Q. All right. At the other end of the creek there is, between 
the words Wentworth .and Creek, there is a bridge is there 
not? . 

A. Yeah. 
Q. That is the footbridge? 

(30) A. Yeah. 

Q. And that-is the footbridge on which you were standing when 
these two men called you from up on Crescent Street? 

A. Yeah. 
40. Pardon. 
A. Yeah. 
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TEE COURT: 
He iR not talking loud enough. 

MR. MactittL: 

All right, I'm sorry. You will have to speak up much louder. 
You hold on to that plan. I will get another one. 

BY MR. MacNEIL: 
Q. Now, sir, those two men called you up from that footbridge, 

which is between the two creeks, one mentioned Wentworth and 
10) the other creek - there is a portion there called bridge, this 

is a footbridge that you say you and Seale were standing on? 
A. Yeah. 
Q. And these two men called you up to Crescent Street? 
A. Yeah. 

Q. And as you walked up from Crescent Street, you took the walk 
leading onto Crescent Street away from that bridge? 

A. Pardon. 

Q. You took the walk away from that bridge, the portion - you 
took the walk, the gravelled walk, up to Crescent Street 

20) did you? 
A. Yeah. 
Q. All right, that would put you up on Crescent Street on the 

position of the map where it is marked 21 feet in width - 
the road is marked 21 feet in width - is this not true? 

A. Yeah. 
TBE COURT: 

I didn't hear his answer. 
THE WITNESS: 

Yes. 
BY MR. MacNEIL: 

Q. That is where it is and that is where the slaying or stabb-
ing took place, is it? 

A. Yes. 

Q. Now can you tell me,sir, - would you mark that map with an 
"S" where you came on to Crescent Street from the bridge 
and where this event took place? Would you put an "S" 
there? 
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A. (Witness complies). 
(Shown to the Court and Jury) 

Q. Th0 is where the stabbing took place? 
A. Around there. 
Q. Around there? 
A. Yes. 
Q. Whereabouts did you meet Miss Harris? 
A. Around there some place. I don't remember. 

(10) O. Pardon? 
A. I don't remember. Around that street somewhere. 
Q. Well now you just went up to the top of the street to the 

point where you marked "S" did you not and this is where 
the event took place? 

MR. ROSENBLUM: 

He didn't say that. 
BY MR. MacNEIL: 
Q. That is where the two men were and the events took place, 

is that not so? 
(20) A. I said around there. 

Q. Around there. It certainly wasn't up on the map which is 
marked "X - where the letter 'X" appears. The "X" is 
there. All right, Mr. Marshall. 

A. (No response.) 
THE COURT: 

I didn't get an answer. 
MR. MacNEIL: 

I didn't get an answer. I gave him lots of time. Are you 
going to answer? 

(30) THE WITNESS: 
What? 

BY MR. MacNEIL: 
I will withdraw the question, My Lord. 

Q. Is that where the stabbing occurred where you marked the 
exhibit with the letter "S"? 

A. I said around there. 
Q. In that area right into the path where the path joins 

Crescent Street and your memory is blank as to your meeting 
with Mr. Gushue and Miss Harris ? 

A. Yeah. 
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Q. Do you remember holding Miss Harris by the hand, while 
Mr. Gushue lit his cigarette? 

A. No.I 
Q. You don't remember that. Do you remember giving Mr. Gushue 

a match? 
A. Yeah. 
Q. Pardon. 
A. Yeah. 
0. And where were you when you gave him the match? 
A. I was with him. 
Q. With him where on the plan? 
A. I forget. 
Q. You forget? 
A. I was on the street. 
Q. It was on the street but the only place that you came up to 

the street is where you marked US" is it not? 
A. Right there, I said around there. 
Q. Around there, I realise that, but that is where the path 

joins on the street. That is where you mot these two men? 
A. Yeah. 
Q. Pardon. 
A. Yeah. 
Q. And you didn't go up the street or down the street after 

mAmpting these two men before the foray took place, did you? 
A. I met Terry Gushue. I gave him a light. 
Q. lemre did you meet him? 
A. I don't know. Can't remember. On the street. 
Q. Wituareabouts on the street? Would you care to mark on that 

plan where you met Mr. Gushue and Miss Harris? 
A. Dcmt't remamber. 
THE ClaineT: 

Ea said he didat know. 
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MR. MacNEIL: 
Be said around there. I'm sorry, maybe I missed that. 

BY MR. Mai4EIL: 
Q. You don't know where you net them. Now sir, did Sandy Seale 

fall immediately to the ground when he was stabbed in the 
stomach? 

A. Yeah. 
Q. And was he still there when you came back in this car? 

AO A. Yeah. 
Q. Whemehe fell? 
A. I'm not sure. 
Q. You're not sure of that. Why aren't you sure of it? 
A. Well he put the knife in him and gct me. I had to run. 
Q. I know. Take your hand down, please. When you cams back 

to find Seale - you saw Seale fall? 
A. Yeah. 
Q. When you came back was Seale still where he fell? 
A. No. 

V) Q. Pardon? 
A. No. 
Q. Where was he? 
A. On the middle of the road. 
Q. On the middle of the road in the vicinity of the area you 

marked "V? 
A. Around there. 
Q. Around the area on which you marked "S"? 
A. Yes. 
Q. Could it possibly have been up in the area oppcsito the 

0) building marked_Green Building Central Apartments? 
A. Wait a minute - 
THE COURT: 

What's that? Mr. Marshall, what did you say? You were 
asked could it possibly have been around the place called. 
Green Building, Crescent Apartments. What is your answer? 
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A. Yes. 
BY MR. MacNEIL: 
Q. Your:answer is yes, it could have been. So these men they 

called you up to Crescent Street and you went to where 
they called you from - 

A. Pardon. 

Q. These two men beckoned to you or called to you from the 
park and what did they say to you? How did they call your 

(10) attention? 
A. They said,"Oh you guys, got a cigarette." 
Q. They hollered that down to you? 
A. Yeah. 

Q. Now were they in front of the apartments, Green Apartments? 
A. Apartment house - 
Q. Apartment house, Green Building, Crescent apartment house, 

when they hollered this to you? 
A. No. 
Q. Where were they? 

(20) A. Around here. 
Q. On the point marked "S", is that it? 
A. Around here. 
Q. Did you walk anywhere with them? 
A. We were walking around, moving around, 
Q. Moving around and the conversation took place there, moving 

around the vicinity of the position marked "S"? 
A. Yeah. 
Q. And all the time you ware on Crescent Street, those two 

strange men that you hadn't seen before were in your 
(30) presence? 

A. Yeah. 
Q. And Sandy Seale was in your presence? 
A. Yeah. 
Q. So there were four of you there?. 
A. Yes. 
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Q. And you can remember that Miss Harris CMOS along? 
A.-Pax:don. 
Q. Tod can remember that Miss Harris came along? 
A. I met them on the road somewhere. 
Q. But the four men would be with you, the other three men 

would be with you, the four of you together? 
A. Yeah. 

Q. Did you hear them say anything in their evidence here in 
(10) court yesterday that they were aware of only one other person 

with you and that they didn't take any particular notice of 
that person so as to tell whether it was a man or a woman 
did you hear them give that evidence? 

A. Yeah. 
Q. What? 
A. Yeah. 
Q. Did you hear her give evidence that you held her hand? 
A. Yeah. 

Q. So this all took place before the stabbing, did it? 
(20) A. No. Yeah. 

Q. After you finished this, when did you have the conversation 
with the men who looked like priests? 

A. Pardon. 

Q. When did you have the conversation with the men that looked 
like priests? 

A. We were talking to them and met them two and gave them a 
light and came back. 

Q. Do you see on the plan Exhibit No. 5, the letter*B"? 
A. Yeah. 

(30) Q. Written on the road and it is next to the figure 21 - B. 
"B" is here and 'S*--is here. (Mt. MacNeil shows to the Jury) 

MR. MadNEIL: 

I'm going to have to rely on my recollection, My Lord, but 
I believe I am correct and say that "El" is marked on the plan 
where the body was located. (Markings on plan checked) 
(Discussion between Counsel) 
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MR. MacNEIL: 
Sorry, my Lord, I am now advised by Mt. Pratico that he 
putlthe "B" on the plan indicating where he walked, turned ) 
off and walked up to the railroad and walked along to the 
point marked X. 'X is the bush behind which 
Mt. Pratico says he was hiding, my Lord. 

BY MR. MacNEIL: 

Q. Let me see that arm again. Pull your sleeve up. That is 
(10) where you See the wound is about three inches. Just let 

the jury have a look at that please. 
A. (Witness complies). 
Q. Would you turn your arm around and see if there is any 

other wound on your arm? 
MR. ROSENBLUM: 

I object to that, My Lord. The witness is being asked to 
show a specific part of his body and I don't think he has 
to expose any other part of his body except that which has 
relevance to this case. 

(20) MR. MacNEIL: 

That's an arm that has been put into exhibit, if Your 
Lordship pleases. 

MR. ROSENBLUM: 
No, it hasn't - 

MR. MacNEIL: 

It has been referred to and on exhibit. It has been 
referred to by my learned friend. If he is entitled to 
refer to one portion or a particular part of the arm, surely 
it is within the right of cross-examination to look at the 

(30) whole arm to see whether there are any other cuts or bruises 
or marks-of any kind. 

MR. ROSENBLUM:  
There's been no Suggestion, My Lord, of any other brlikes 
or marks. -  We've had medical testimony from two nurses, 
from three doctors and from other witnesses and the accused 
himself and he has shown the part that he says was wounded 
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and which has bmin referred to by the medical people. Be 
doesn't have to expose any other part of his body at all. 

THE COURTt 
Well the rule with regard to body, physical matter, is 
different from verbal as you know and he has answered your 
question. Perhaps you will limit yourself to that. 

MR. MacNEIL: 
Thank you, My.Lord. 

10) BY MR. MacNEIL: 
Q. Tell me, Mr. Marshall, were you wearing jacket, exhibit 

No. 3, on the night in question? 
A. Yes. 
Q. Is it true that when you got down to Brookland Street or 

Byng Avenue, after running that distance that you showed 
your arm to the people down there and there was no blood 
in it? 

A. There was blood on my arm. 
a. There was blood in it. Did you hear Mr. Chant say there 

20) was not any blood in it, when you showed it to him? 
MR. ROSENBLUM: 

That's not borne out by the evidence, My Lord. Mr. Chant 
and I challenge a reference to the court reporter that Chant 
said very shortly after he first looked at the wound, blood 
was seeping from the wound. That's what Chant said. 

MR. MacNEIL: 
I asked the witness if when ha first showed his arm to 
Mr. Chant - I forget my wording now - no blood in the wound 
at all. 

30) BY MR. MacNEIL: 
you heardir. Chant say that in his evidence? 

A. He said a couple minutes later. 
Q. Now did you hear the nurse, Mrs. Harris, I believe, Mrs. 

Davis, the nurse who admitted you to the hospital say there 
was no signs of blood in the wound? 

A. Yes. 
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Q. Pardon? 
A. Yeah. 

Q. Did 'you hear the doctor say there was no sign of blood in 
the wound? 

A. Yes. 

Q. That it didn't bleed? 
A. Yeah. It bled. 
Q. Pardon. 

(10) A. But when I got down the hospital it wasn't bleeding. 
Q. Well wouldn't the doctor be able to see - was there any 

reason why the doCtor couldn't see where it had bled if 
there was any blood there? 

MR. ROSENBLUM: 

This is argumentative, My Lord. 
MR. MacNE/L: 

No, it's not. I'm asking him if there is any reason why 
the doctor couldn't see the blood, if there was any in the 
cut. 

(20) MR. ROSENBLUM: 

That's for the doctor to say, not the witness. This is 
argument, My Lord, for the jury. 

THE COURT: 
Mt. Rosenblum, he has considerable leeway on cross- 
examination. Let him go ahead. 

BY MR. MacNEIL: 
Q. Will you answer my question? 
A. A girl gave me a handkerchief. 
0. Pardon. 

30) A. A girl gave me a handkerchief to wipe it off. 
Q. -A-girl gave you a handkerchief? 
A. Yes. 

Q. Where did this girl give you the handkerchief? 
A. On Byng Avenue. 
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Q. What did you do with the handkerchief? 
A. I don't know. 
Q. Now tell ma when you cane back up to Byng Avenue with 

Mr. Chant and the other man, the driver of the car who was 
unknown, did you keep to the back of Mr. Seale as he lay 
on the ground? 

A. Yes. 
Q. You stood there where he couldn't see you, when you went 

(10) back to the scene? 
A. Be was all curled up. 
Q. Yes, that's right, and you stood in such a position that 

he could not see you, isn't that correct? 
A. Well there was nobody else there so I ran to a house. 
Q. I thought Mr. Chant was there administering to the deceased? 
A. There were people there. 
Q. Pardon? 
A. There were a few people there. 
Q. Was Mr. Chant with you? 

(20) A. Yeah. 
Q. Was anyone else there? 
A. The driver. 
Q. Did the driver get out of the car? 
A. I don't know. 
Q. Take your hand down, please. Who was there besides you and 

Mt. Chant? 
A. The driver. 
Q. Did the driver get out of the car? 
A. 1 don't know. 

(30) Q. Didn't he just drive on after you got out of the car? 
A. I went-to -a house, called the ambulance - 
Q. You went directly to a house did you? 
A. Yeah. 
Q. You didn't go around Mr. Seale? 
A. I ran up where he was and - 
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Q. Tell me - I want you to think of something Mr. Marshall. 
Isn't it a fact that after the stabbing you started to 
ral towards Argyle Street? 

A. No. 
Q. That's not so? 
A. No. 
Q. Did these men attempt to follow you? 
A. I started running. 

(10) Q. You started running? 
A. Yes. 
Q. Did they attempt to follow you? 
A. Well I looked back. They ran behind the house. 
Q. They ran behind the houses. Why did you not go to a house 

to seek aid, assistance? 
A. Well I wasn't going to take a chance going back. 
Q. No, but there were plenty of houses between the portion 

where you marked "IS" - there is 1-2-3-4-5-6-7-8-9- houses 
along that street. 

(20) A. If I'd went to the house they would've come after me. 
Q. Who would have come after you? 
A. The two men. 
Q. Were they following you along the street as you were running? 
A. A few feet. 
Q. They were running after you were they? 
A. Well a few feet, you know. 
Q. How far? 
A. Just across the street. 
Q. Across the street and then they stopped? 

(30) A. Yeah. 
Q.  And you had run from across the street to the position where 

you marked "S" - you had 1-2-3-4-5-6-7-8-9 houses, that you 
could have gone to seek assistance? 

A. I couldn't.run into a house. 
Q. Well, run into a house and knock on the door. I don't mean 

smash it down. 
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A. By the time somebody comes up, I'm liable to be dead. 
MR. ROSENBLUM: 

What was that answer, please? I didn't hear the answer, 
My Lord. 

THE COURT: 

What did you say? Take your hand down and keep it down. 
THE WITNESS: 

I told him I didn't run to a house because they would 
(10) have come after me. 

BY MR. MacNEIL: 

Q. Then sir, there are a number of houses on Byng Avenue? 
A. Yeah. 
Q. You didn't go to any one of those? 
A. No. 
Q. Pardon? 
A. No. 
Q. And tell me, these stitches that the doctor put in your 

arm, who removed them? 
(20) A. I did. 

Q. Why? 
A. They were on there too long. 
Q. They were on there too long? 
A. Yeah. 
Q. And whose opinion was that, thatyour opinion they were on 

too long? 
A. Yeah. 
Q. What? 
A. Yeah. 

(30) Q. I can't hear. 
A. Yes. 
Q. How long did you leave them in there? 
A. Fifteen days. 
Q. Did you ask to see a doctor in that time in order to get 

the stitches removed? . 
A. He said he was coming up but he didn't come up. 
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Q. Did he eventually come up? 
A. Didn't come up. They were coming out anyway - falling off. 
Q. Do you remember Dr. Virick saying that he did go to the 

hospital or up to the County Jail to remove the stiches? 
A. Yeah. 
Q. When he got there you had already removed them? 
A. Yeah. 
Q. Tell me - no, I won't ask that question. 

(10) The next day did you go down to the home of Mr. Pratico? 
A. No. 
Q. Saturday morning? 
A. No. 
Q. Sunday morning? 
A. No. 
Q. You didn't go down to his home on Saturday or Sunday? 
A. No. 
Q. Do you know where he lives? 
A. Yeah. 

(20) Q. When did you go down after this incident? Take your hand 
down please. 

A. Sunday evening. 
Q. Sunday evening and you hadn't seen Mr. Pratico since when, 

before that Sunday evening? 
A. Saturday? 
Q. Since Saturday, well Saturday after the events took place - 
A. Yeah. 
Q. The day after well I understood you a moment ago to say 

you didn't see him Saturday? 
130) A. You said Saturday morning. 

Q. I said Saturday morning. 
A. I saw him Saturday afternoon, 
Q. You saw him Saturday afternoon? 
A. Yeah. 
Q. Did you see anyone on the railway tracks that evening? 
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A. What evening? 
Q. The eyeing of the 28th day of May, 1971, when the stabbing 

wad taking place? 
A. No. 
BY THE COURT: 

Q. Did you say you went to see Pratico on Saturday? 
A. I went by his house. I met him on the step. 
Q. On Saturday? 

(10) A. Yeah, and Saturday. 
O. And Sunday? 
A. Yeah. 
Q. You say, 'I went by Pratico's house Saturday Afternoon'? 
A. Yeah. 
Q. And Sunday? 
A. And Sunday evening. 
Q. And you say 'I met him" - where? 
A. Over his house. His place. 
Q. On Saturday where did you meet him? 

10) A. His place. 
Q. Were you inside? 
A. No. 
Q. And on Sunday where did you meet him? 
A. His house. 
Q. Inside? 
A. No. 
Q. Outside? 
A. Yes. 
BY MR. MacNEIL: 

30) O. Now I show you exhibit No. 3. Do you see a small cut 
approximately half an inch long on that sleeve? 

A. Yeah. 
Q. How did that get there? 
A. I don't know. 
Q. Do you see a number of superficial cuts on this sleeve 

referred to by the Royal Canadian Mounted Police - would 
you look at it please? 
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A. Where? 
Q. Pardon‘. 
A. Here. / 
Q. No, that's not a superficial one. That's a lengthy one. 

There. 
A. He said cuts or what. 
Q. Cuts, yes. 
A. I don't see no cuts there. 

0) Q. Ragged or sharp slits or something. All right, never mind. 
Now tell me do you see where this sleeve was cut? 

A. Yeah. 
Q. And then it was ripped? Not cut but ripped. 
A. It was cut right around here. My cousin cut it right here. 
Q. With what? 
A. A knife at Membertou. 
Q. Up at Membertou? 
A. Yes. 
Q. Tell me, did you hear the R.C.M.P. officers saying that that 

)) bottom portion of the sleeve was not cut but that it was 
torn? 

A. It was cut. 
Q. I know there was a cut there. I realize that but getting 

down to the last inch of it, it was torn. 
A. He might have torn it. /t was hurting my wrist. 
Q. Tell me, was there blood on the front of this jacket? 
A. Yeah. 
Q. Were you near Sandy Seale after Seale was stabbed - 
A. Pardon. 
02. Were you near Sandy Seale after he was stabbed? 
A. I was near him. 
Q. Pardon. 
A. I was near him. 
Q. Were you near enough to him to get blood on your clothing? 
A. No. 

1 
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Q. Of course you have never seen these gentlemen before or 
since? 

A. Who?i 
Q. These two gentlemen you talked about that looked like 

priests? 
A. No. 
BY THE COURT: 
Q. Mr. Marshall, I didn't get what you had said. You saw 

0) two men. Two men and one asked for a cigarette? 
A. Yeah. 
Q. Speak up. 
A. Yes. 
Q. 'I gave them a cigarette and light.' 
A. Yeah. 
Q. Nov they were from Manitoba? 
A. Yeah. 
Q. Who said that? How did you know? 
A. I asked them where they were from. 

0) Q. And they said one or two of them was from Manitoba? 
A. Yes. The old fellow. 
Q. The old fellcv, said they were from Manitoba. Then I have 

here, 'I said you look like priests.' 
A. Yeah. 
Q. Is that aprrect? 
A. Yeah. 
Q. Then what did the younger man say? 
A. 'We are'. 
Q. Vis are.' Now then, then what? 

4) A. I don't understand. 
Q. The younger man said, We are,' and who spoke then, the same 

one? 
A. Pardon. 
Q. Who went on to say that they didn't like - 
A. Coloured - 
Q. The younger or the older? 
A. The older. 
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Q. The older man said what? 
A. We don't like niggers. 

Q. We dpn't like niggers or Indians. That's the older man 
said that? 

A. Yeah. 

Q. And then what happened? 
A. He took a knife and he drove it into Seale's stomach. 
Q. He took a knife from where? 

(10) A. His pocket. 

Q. Out of his pocket and drove it into Seale's stomach. 
A. And turned on me. 
Q. "Turned around to me" - 
A. Swung the knife at me. 
Q. swung the knife at me' - 

A. I moved my left arm. He cut me in the left arm. 

20) BY THE COURT: 

Q. Mt. Marshall, there is one question I want to put to you. 
You say that you were at Pratico's home on Saturday afternoon 
and Sunday evening. 

A. Yeah. 

Q. Did you know on Saturday that Pratico had been in the park 
the night before? The night, May 28, did you know when you 
were over at Pratico's home that Pratico had been in the 
park the night before, did you know that? 

A. You mean on Friday night. 
:30) Q. Yes. 

A. No. 

Q. On Saturday when you were over at his home, at that time did 
you know that this man had been in the park on Friday night? 

A. No. 
Q. You didn't? 
A. No. 

3:05 P.M. COURT RECESSED TO 3:15 P.M. 
3:15 P.M. JURY POLLED, ALL PRESENT 
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Q. You 'didn't know on Saturday, 
that he had been there? 

A. No. 

Q. But you were over to his place 
A. Yeah. 
Q. And you were talking to him on 
A. Yeah. 

on Saturday and Sunday? 

each occasion? 

nor did you know on Sunday 

( THE WITNESS WITHDREW ) 

(10) MR. ROSENBLUM: 

May it please Your Lordship, that's the case for the 
Defence. 

3:18 P.M. COURT RECESSED 
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MR. ROSEkBLUM: 

May it please Your Lordship, .Mr. Foreman, gentlemen of the Jury: 
The evidence has been concluded. We are now at the stage where 

you are obliged to endure speeches from the Crown Prosecutor and 
myself. At the outset, let ma say this to you, that I haven't many 
complaints about the state of the law but one complaint I do have 
and that is, that the law is, as His Lordship will tall you, that 

(10) when the Defence in a criminal case calls witnesses, counsel for 
the Defence must address the jury first and the crown Prosecutor 
afterwards. Now / feel that that is a disadvantage because Defence 
Counsel, as I am, is placed in the position of having to anticipate 
what my learned friend will say and he is quite capable of covering 
all the necessary points and he has a fertile mind, and perhaps 
more fertile than my own, but I have to try to anticipate what he 
is going to say to you and try to meet the argument that he advances 
to you. So it is a disadvantage to the Defence because he has the 
advantage of hearing what I am saying to you and he can meet by 

(20) argument what I am saying to you. 

In the final analysis, His Lordship will address you after 
the speeches by counsel have been made to you. 

Whether that is a disadvantage or not depends upon you gentlemen; 
whether you yourselves with the awesome responsibility that you have 
under the oath that you have taken as jurors to render a fair, a just 
verdict, based upon the evidence; whether your recollection of the 
evidence and of my remarks to you will be lasting and will stay 
with you until you reach the jury room for the discussion between 
yourselves as to what the verdict will be and what the evidence was 

(30) that you heard. 

At the outset also, I wish to say this to you, that the only 
evidence gentlemen upon which you will base your verdict, I know, 
will be evidence which you feel is worth believing; that is, 
reliable evidence; believeable evidence; evidence from witnesses 
who impressed you as telling the truth. Any other kind of evidence 
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gentlemen, then, that before you can under the law make a finding 
of guilty against this young man, you have to be convinced by 

witnesses whom you feel are worthy of belief, whom you feel are 
worthy of belief, and convinced beyond a reasonable doubt, that 
you have no reasonable doubt in your minds before you can come 
to a conclusion of guilty. Because the law is, as you will hear 
from His Lordship, that the accused comes into this court room 

(10) with a presumption of innocence in his favour. He is presumed to 
be innocent! When he comes into this court room and he sits 
along the jailer, and he sits alongside the policeman or sheriff 
or anybody else, there is no stigma attached to him by reason 
of that! There is no stigma attached to him because he has been 
arrested and charged with this crime! 

On the other hand, conversely, he is clothe,' with a presumptior 
that he is innocent. 

And so your approach to the problem that you have to deal with 

is, have I heard in the conduct of this case such believeable and 
(20) reliable, convincing evidence-thatconvinces me beyond a reasonable 

doubt that the accused is guilty before you can find a verdict of 
guilty. Keep in mind, gentlemen, that from the beginning of this 
case until your verdict, until you come to a conclusion, he has 
that presumption that he is innocent and it can only be swept aside 
by you being convinced, by each and every one of you, by the twelve 
of you, collectively, individually, that that presumption is 

swept aside because of evidence that you heard adduced here at this 
trial that convinced you beyond a reasonable doubt that he is 

guilty! Otherwise, you find that he is not guilty. This / 

(30) think, gentlemen, you will-hear from His Lordship in better 
language than I am giving to you. But I submit that that is the 
law and I think that is what you will hear from His Lordship. 

38 
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Now these are preliminary remarks, gentlemen. These are 
prelimlnary remarks but they go to the whole foundation of our 

law; they go to the whole case that you have been hearing and 

you mustn't lose sight of the principles of law which are involved. 
And the principles of law His Lordship will tell you and you are 
bound by every statement of law that His Lordship gives you. You 

must accept his statement of law! There have been questions of 
law which arose in the conduct of this case which made it necessary 

(10) for you gentlemen to file back and forth from the court room. 

That wasn't by-play! There was a reason for it. Questions of 
law were discussed between counsel and the *judge in your absence 
and when a ruling on law was made by His Lordship, you gentlemen 

were brought back to the court room to hear evidence based upon 
the admissibility of evidence which was allowed by the judge. 
And so, the judge will tell you what the law is, and you will 
accept his statements of law. 

But gentlemen it is 4 question of fact - a question of fact  
that you're going to deal with! Nothing about questions of law 

(20) but it is a question of fact that you are going to deal with 

in the jury room. Gentlemen,on questions of fact, I tell you that 
you, and you alone, are the sole judges of the facts! You and 
you alone are going to decide what are the facts in this case 
and reach a conclusion on your findings of fact! You will reach 
a conclusion of guilty or not guilty based upon your findings of 
fact governed by the law. And so gentlemen, you're on your own 
on questions of fact. You are the judges! You are the jury, 
you are the judges of the facts and the sole judges! 

Now gentlemen, we started this case Tuesday morning. I'm not 
(30) being hypocritical when I say that I have remarked to many people 

how attentive each and every one of you were to this case, to 
every witness who went on the witness stand; that you gave them 
your undivided attention. You paid close attention to the evidence 
and I'm sure that your recollection of what the evidence was, is 
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as good as my own recollection, and I will go over with you the 
evidence in the case. Now if I am mistaken in any statement I 
make concerning the evidence, don't stand up and contradict ma 
gentlemen, but keep it in the back of your mind. Because it is 
your recollection of the facts and of the evidence which counts. 
And if my learned friend makes a'similar mistake, you will also 
bear in mind that ns, and your recollection, is what counts. 
So if I do make a mistake in stating the facts to you, gentlemen, 

(10) as to what the evidence was, take my word for it, it will be an 

unintentional mistake. I will not try to mislead. I will try to 
tell you what I believe to be the evidence which was brought forward 
in this case. 

Now we heard, I think it was eighteen witnesses for the crown. 
Now don't be impressed by the fact that there was a long list of 
witnesses! If there was thirty-five witnesses or if there was twent 
witnesses or eighteen as there was in this case, don't be impressed 
by that. You're not going to decide this case on the question of 
numbers. Because the Crown called eighteen witnesses and only the 

(20) accused gave evidence for himself, don't think that it is a question 
of a balance of numbers that decide A the result in the case. It 
isn't! 

I want to tell you that in my opinion, and you will either accept 
it or reject it, but as far as I am concerned, there were only two 
witnesses for the Crown. There were only two witnesses for the 
Crown! They were Mr. Pratico and they were Maynard Chant. And 
they are the two witnesses upon whom the case for the Crown depends 
in its entirety! They're the only witnesses who my learned friend 
can suggest to you that you can base a verdict of guilty. Only 

(30) these two witnesses! Who are the other witnesses? Well, we—had 

three doctors. We know that the poor unfortunate Sandy Seale died 
as a result of being stabbed. We know that. It had to be proved 
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before Itu. So we heard three doctors. It had to be proved 
before you that the accused wore a yellow jacket and Sandy Seale 
wore this brown coat. So we heard witnesses from the crime 
laboratory in Sackville and also from the parents of the deceased. 
We had evidence from nurses concerning whether or not the wound 
on Marshall bled, or it didn't bleed, and how many stitches were 

put in it, and how long after were the stitches removed. You 
saw the wound. That takes care of about twelve witnesses, doesn't 

(10) it. It was all essential now! Don't misunderstand me! It was 

all essential. We heard from Miss Harris; her boyfriend, Mr. 
Gushue, who walked through the park and got a cigarette after 
being at the bandshell and going home to Kings Road. All right! 
We heard from Mr. Mattson who lives on Byng Avenue who told us 
about hearing some conversation outside his home. He called 
the police right away! Well, we don't know what he got alarmed 
about. Nobody was bothering him. He called the police. And 
who was there in front of his home but Mr. Chant and the accused. 
That's another witness. You put them all together and you've got 

(20) sixteen witnesses whom you can, in my opinion, ignore as far as 
the main point in the case - the main point in the case! You 
know what the main point in the case is. Has the Crown proven 
beyond a reasonable doubt that Donald Marshall Jr. stabbed Sandy 
Seale. That's the case! That's the point! That's the only 
point you're going to decide! And it is upon your verdict that 
the life of this young man depends! Upon your verdict his-
MR. MacNEIL: 
Oh now, my Lord! 
THE COURT: 

my Mr. Rosenblum- 
MR. ROSENBLUM: 

Yes, I know; excuse me. Very good, his future life. 
It's his future life, I meant, your verdict depends. 

This will be one point youte going to have to decide! Has 
the Crown proven beyond a reasonable doubt? 
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Well now, I said to you, and I'll say it again, the Crown 1 
has produced two witnesses. Now you saw them. I saw them. 
Were you impressed by either Pratico or Chant? Let me take up 
your time as I am bound to do in fairness to the accused, in 
fairness to my own responsibility; let me deal with them. 

Maynard Chant, fifteen years old. He's in grade seven. He 
has failed in grade two, five and six. He says that he's walking 
along and saw a man behind a bush and he looked to see what he was 

(10) looking at. You remember gentlemen, what he said, in response 
to questions by me. When I asked him, in the presence of God, 
under oath as he was, could he say that he saw Marshall stab 
Seale and he said, "No, I couldn't. I couldn't say that." But 
you see, Chant is the fellow whom Marshall met on Byng Avenue 

when Marshall was running away from these two men. Marshall said, 
"Look what they did to me!" And he flagged a car; "take us back 
to the scene!' Is this the man who is running away, trying to 

hide; trying to escape? "Take me back to the scene!" They get 
to the scene. He goes into the house across the street. "Call 

(20) the police! Call an ambulance!" And he stays there! He's not 

running away. Chant was there. Chant was there. Now gentlemen, 
did Chant say to the ambulance driver, to any of the police, to 
anybody at all - the man was laying there stabbed - "there's the 
fellow who did it; he's standing alongside of me; arrest him?" 
-did he say that? No. He started for home. He was brought back 

by the police. 'Did you tell the police that Marshall stabbed 
Seale?" "No, I didn't." "I didn't do that." 'The next day 
did you go back to the police station? Yes, I was summonsed 
back there. Did you bill the police that Marshall stabbed 

(30) Seale? No, I didn't. Did you tell them  at any time that week?" 
Lid you tell them any time that week, the whole week - Marshall 
was arrested a week later! A week later! And here are supposedly 
two eye-witnesses standing there in the presence of the police, 
ambulance driver -"don't go looking for the fellow who did it. 
He's standing right here alongside of me." Chant saw Mr. Marshall 
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on Byng Manuel and they got into a car which Marshall flagged 
down to take him back to the scene and did he say, 'Boy, it's 
a terrible thing you did.' Did he accuse Marshall? Did he 
say anything to him which would indicate that he saw Marshall 
do anything wrong? Nothing! Nothing! Not only did he not accuse 
Marshall, he did not tell the police that he saw anything in- 
volving Marshall at all, either that night or later. He said, 
'I lied to the police'. This is what Chant says, this fifteen 

(10) year old boy who failed three grades and is in grade seven. 
Well, why would he lie to the police? Is there any suggestion 

and the evidence is to the contrary - Chant didn't know Marshall. 
He didn't know Seale. He had no interest in the matter. And 

if he was an eye-witness such as he tried to tell us on the witness 
stand, well then, I can tell you gentlemen that he gave a lot of 
evidence which would discredit him in my opinion and I hope in 
your opinion, that his evidence was such that you will reject it 
because of his action. Now what were his actions? His actions 
were exactly to the contrary of what you would expect an eye- 

(20) witness to do. Don't forget, gentlemen, up there on Crescent 
Street, Chant is there! He went there with marshall! There are 
a number of people including police officers. Not a word out of 
him! Not a word out of him! Did he go over and whisper to a 
policeman, "There's the fellow who stabbed the man who is laying 
on the ground.' Not a word! No! Neither that night, the next 
day, the following day, nothing like it. Well gentlemen, did his 

evidence appeal to you as being a truthful - a truthful person - 
man who came here and gave evidence which would convince you 

beyond a reasonable doubt? Gentlemen, the verdict in this case,- 
(30) reaning so much as it does to the accused, would you find 

against the accused on the evidence of Chant? But you see, the 
Crown says, we not only have Chant, his evidence being as weak 
as it is, we have Praticol We have Praticol There's the 
second witness I told you about! 



44 

-224— 

Disregard the other sixteen! Let's coma to Praticol Would 
you gentlJmen like to be judged on what's going to happen to you 

by the evidence of Chant or PratiOo or both of them? Would you? 
Here's Pratico for you! Here's a fellow who was drinking the day 
before the fateful day of May 28, May 25; drunk on May 281 He's 
drunk on May 291 He said so! I wasn't with him. You weren't 
with him. He told us on the witness stand. "Well what were you 
drinking to get drunk? Quarts of beer; pints of beer; half a 

(10) bottle of wine. I got sick in the dance hall. And I had wine 
in my pocket besides that. Here's a man who's drunk! Tell me, 
did anybody else that you heard on the witness stand besides 
Chant, say that Pratico was in the park? Did anybody else say it? 
That's why I'm saying to you gentlemen, you've got two. witnesses. 
You've got two witnesses! Gentlemen, were you impressed by the 
fact that a map of this kind was stuck in the hands of Donald 
Marshall, seventeen years old, and says, take a pencil and mark 
where you were? A plan! I have difficulty following it myself! 
A seventeen year old boy! Uneducated! Untutored! And he comes 

(20) here before a crowded court room and this is stuck in his hands - 
"Show me where you walked! Show me where you stood!" A plan, 
gentlemen which a professional engineer makes! Well, gentlemen, . 
if you feel that you're going to draw inferences against the 
accused because of his inability to say more than, "Look we were 
up in this area, this area. This is a scale. Maybe he should 
have been provided with a ruler to say, now look, don't forget, 
don't say right here, now measure it with a ruler; you know, 
half an inch is five hundred yards or whatever it is. Putting this 
in his hands, gentlemen - 

(30) All right, we come to Pratico. We come to Pratico. I said 
he was drunk. I said it because he swore to it. He started 
to drink around Stephens Lumber Yard. I didn't know they sold 
liquor down there. He WAS drunk around there. Earlier in the 
day - and he told you what he was drinking - beer, quarts and 
Pints! And he drank a half a bottle of wine. Now gentlemen, 
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if you don't think that that combination wouldn't make a young 
man drunk why I don't know what would. He was drunk. 

Nov we're going to be asked here today - you're, going to 
be asked here today to take the word of this drunken man - take 
his word! Take his word! Take his word! What did he do after-
wards, Pratico? What did he do afterwards? "Well I told a 
number of people, you know, that Marshall didn't do the stabbing! 
Oh yes, I admit that! I told them that! I told -" I don't 

(10) want to misquote the evidence. "I told Tom Christmas that Donnie 
Marshall didn't stab him." And yesterday in this courthouse, 
in the barristers' room, he calls out Mr. Khattar - Pratico does 
-Mr. Khattar wouldn't speak to him; he calls the sheriff. 

"Anything you have to say to me you'll say in the presence of 
the sheriff." What did he tell Mt. Khattar in the presence of 
the sheriff? 'Marshall didn't do the stabbing! Marshall didn't 
do the stabbing.' What did he say a few minutes later in the 
presence of my learned friend, Mr. MacNeil; in the presence of 
Sgt. MacIntyre; in the presence of Sgt. Michael MacDonald - 

(20) "Marshall didn't do the stabbing!' And then ten minutes later, 
he comes in here on the witness stand and says, "Marshall did 
the stabbing. Oh yes, I said to other people that he didn't and 
/ said it here in the courthouse there in the barristers' room 
because I was afraid." Well, why would he be afraid in the 
barristers' room yesterday? I don't think that there were any 
gunmen there. I don't think there was anybody there that he 
should have been afraid of, in the presence of the Crown Prosecutor, 
in the presence of the sheriff, in the presence of policemen, 
and he tells them, "Marshall didn't do the stabbing." Well 

(30) you have-a- drunken man. You have a man who is contradicting himsal 
ill over the lot, who gave previous contradictory statements to 
what he said on the witness stand. All right! You know what 
he said also,'"I was so drunk that I don't know if there was 
anybody in the park. I don't know if there was any people in 
the park at all. I don't know.' But I will tell you a very 
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significant thing that he said, he said, Marshall whipped out 
a knife or a sharp object with his right hand. That's what he 
said! Little did he know - little did he know Marshall is left-
handed. Marshall is left-handed and he swore it on the witness 
stand! Do you think that Marshall could have inflicted that 
wound on himself on his own left hand when he is left-handed? 
Do you think he did that himself? 

Well, we asked the doctor. I asked the doctor! I said, 
(10) "Dr. Virick, tell me, in your opinion, was this wound on Marshall's 

left hand self-inflicted?" My recollection of his answer is, 
"It was possible. I don't know." Well, that's not much help 
because anything is possible. If he did, he'd have to do it with 
his right hand which is contrary - contrary - to the fact that he 
is left-handed. 

Well, a lot of. talk about whether there was blood - whether 
there was blood emanating from his wound. I'll tell you why I'm 
stressing this in a minute. Marshall said, under oath, that these 
two people in the park, called him up by Crescent Street, and 

(20) these two people who were dressed in long black garments, not a 
lawyer's robe I assure you, but an overcoat of some kind, coat or 
some long garment, that they asked him for cigarettes, matches. 

And then one of them said, "I don't like niggers. I don't like 
Indians." And he whipped out a knife and he stabbed Seale and 
slashed Marshall on the arm. Marshall ran. "I wouldn't run 
into a house. These fellows were following me," he said. "I 
ran down towards Byng Avenue and I met Chant.' 

Gentlemen, has that story been proven to be false? Has that 
story been proven to be false? Has it been contradicted in any 

(30—way? Has it been contradicted? Not by any witness that I heard 
and I was paying as close attention to the evidence as you were; 
not by any witness that I heard. Marshall swears to this on the 
witness stand. Now gentlemen, don't be influenced by the fact 
that if you acquit Marshall that the crime of Seals is unsolved! 
Please, don't make a finding on that basis. We have many unsolved 
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crimes. ,The fact that the police didn't get the person who 
stabbed eale is no concern of yours. None! But they were 
desperately trying! They were desperately trying and it took 

them ten days or a week at least to lay a charge against Marshall. 
All week - all week! And that very night standing talking to 
the police, Pratico, Chant! 

They arrested Marshall. On what evidence? On the evidence, 
on statements which were highly contradictory by Chant because 

(10) he told them different stories. Chant says so. And Pratico, 

the drunken man - the drunken man. Well the question is, gentle-
men, as I asked you before, would you convict a human being, 

any human being, on the evidence of Pratico or Chant or both of 
them. I'm suggesting that you shouldn't, that the evidence is 
unreliable; that it's untruthful; that it's not believeable; 
that it shouldn't convince you beyond a reasonable doubt that 
they're telling the truth, either of them. But instead, I ask 
you, gentlemen, that having heard the evidence of Donald Marshall - 
now he doesn't speak clearly, that's unfortunate; he doesn't speak 

(20) clearly. He has an unfortunate habit of putting his hand up to 
his mouth and he had to be cautioned all the time. I had that 
difficulty with him for months. Some people have habits that 
they just can't control. He puts his hand up to his mouth. He 
said, "I did not meet Pratico that night at all. I Was away 

with ,my friend, Gould, Roy Gould; we were away for a number of 
days. I came back home that night, Friday night, May 28. I 
was up at Tobin's, my friend. I came down after eleven and walked 
into the park and I met my friend, Sandy Seale and I have known 
him for three years and I had no argument with him that night what 

(30) soever. We were standing talking. I  didn't meet Praticol 
I didn't: walk down with him or with anybody else from St. Joseph's 
dance hall, from the parish hall. He didn't speak to me. I didn't 
see him that night." Frankly speaking, gentlemen, there's only one 
person that says Pratico was in the park that night. It's Pratico 
himself. He's the only one! Chant says, "I saw a man lurking. 
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behind bushes." And Pratico says, "I was there drinking beer.. 

Of cour46 the bushes were in full foilage, some as high as five and 
a half feet. You know the distance away, across to Crescent 

Street. Isn't it doubtful that what they say they saw that they 
actually did? Isn't there a reasonable doubt in your mind on 
that score alone, aside from their character, aside from their 
contradictory evidence, aside from the fact that they have to 
convince you beyond a reasonable doubt that what they're saying 

(10) is true. Well, these are the two witnesses that are brought 

here by the Crown. These are the two witnesses upon whose evidence 
they expect you to bring in a verdict against Marshall. These 

are the only two - the only two! I'm not concerned about the fact 
that Mr. Marshall met Miss Harris and her boyfriend Gushue and 
gave them a match or where he met them, or what time he met 

them; they saw nothing which would be helpful to this case what- 
soever! They had been to the dance together! They walked along! 
They met Marshall whom they knew. Marshall kn3w Miss Harris so . 
well that he . held her hand. No complaint. He did nothing wrong. 

(20) Gushue didn't object. "Give me a match. Give ma a cigarette. - 

whatever it was, and then they carried on, walked to her home on 
Kings Road. What's significant about their evidence and the 
fact that Marshall can't say, "Oh look, on this plan here I can 
take a pencil and I can put a point, / can make a point: I met them 
right there.' Do you find fault with Marshall that he can't do 
that? I wouldn't. I wouldn't expect you to do so, gentlemen. 
I wouldn't expect that. I wouldn't. 

Gentlemen, I'm sure that this is an unnecessary remark on 

my part. I know that you will have no part of any consideration 
(30) which would involve any intolerance, any discrimination by reason 

of colour, race, creed or anything of that kind. This I know, that 
you will deal with the accused as you would deal with yourselves, 

as a human being, as a young man who has been accused of a most 
serious crime - of a most serious crime, and that you are going 
to deliberate on his guilt or innocence. And I repeat, that in 
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order for you gentlemen to find a verdict of guilty, you have 
to say to yourselves, every one of you, that you are convinced 
beyond a reasonable doubt that what Pratico, and what Chant, 

said, is true and that you believe them implicitly and that you 
have no reasonable doubt in your minds. How can you say that? 
How can you come to that conclusion? Has not the evidence of 
Marshall impressed you? In his own way, in his own way, he's 
not fluent! He's not highly educated! He has unfortunate 

(10)—mannerisms of putting his hand up to his mouth. I thought he 

acquitted himself well. He told you that he didn't see Pratico 
that night. And when he met Pratico the next day when he walked 
by his house, and the day following, Pratico never mentioned 
anything to him that he had been in the park that night. Not 
a word! Not a word, that he never threatened Pratico or threatened 
anybody else and what does he say, '1 was in the park. I met my 
friend Sandy Seale. I had no argument with him! None! I had 
no knife! I didn't stab him! I know who did!" The police 

haven't been able to find those fellows. That's not our responsibility 
(20) Not at all! And I ran for help." Would you think that 

Marshall's actions are the actions of a guilty man? As soon as 
he gets on Byng Avenue, he says to Chant, "Look what they did to 
me! Come on, let's get up there!" Flagged the first car down! 
This is what Marshall does! They get up to the scene and he runs 
into the house and gets the police! Here's a man that the Crown 
says stabbed Seale and he is looking for the police! He's lobking 
for an ambulance. And he stays there. He doesn't run away. 
He stays there. Are those the actions of a guilty man, gentlemen, 
are they? Would this man act that way? 13 Marshall such an 

(30) actor? Does he—Iook the part? Did he act the part? ./s he 
so clever that he could conduct himself in that way? I.doubt 
it! I doubt it! 

Well gentlemen, I have reviewed the evidence with you. I 
have told you who the witnesses are. I've told you that the 
Crown produced a large number of witnesses, none of whom are 
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importalt as far as the guilt.  or innocence of the accused 
except Pratico and Chant. Chant, I told you about! He lied! 
He's of an inferior mentality! He lied to the police! He 

never accused Marshall! Never! Pratico was drunk! And who 
said he was in the park except himself and he contradicted him-
self all over the place! And he told people before he came to 
court, 'Marshall didn't do the stabbing.' He told that to people! 
He told it yesterday, as recently as yesterday, in the presence 

(10) of the sheriff, in the presence of the Crown Prosecutor, in 
the presence of sergeants of the police force! When are you 
going to believe him? Now! Five minutes later! Ten minutes 
later! Whenever he changes his mind! Well! Gentlemen, when a 
man makes contradictory statements, when do you know how to 
believe him. What time do you believe him. When can you believe 
him. 

Gentlemen, I ask you this. I ask you to render a verdict, 
gentlemen, finding the accused not guilty of the crime. I 
ask you to bear in mind, gentlemen, not to find a verdict just 

(20) because you want to favour the Crown, to favour the Crown 
Prosecutor, nor to find a finding of not guilty to favour the 
accused and myself! I want you to go on the evidence! I want 
you to go on the credibility of the witnesses! I want you to 
know who did we believe! Tonight when you go home if you render 

(25) a verdict tonight, did I do wrong by believing Praticol by 

believing Chant! Would you trust them in your everyday life! 
Would you! Would you! On less important matters than the future 
of the accused! Would you? I leave that with you. 

Thank you, My Lord, Gentlemen. 
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MR. Mack/F.:IL: 

If 0 pleases Your Lordship, Az. Foreman, gentlemen of the 
Jury: 

Ay learned friend opened his remarks by saying he was at a 

disadvantage in having to go to the jury first. Now that he has 
completed a very eloquent speech for which I pay tribute to him, 
do you think he was at any disadvantage, had any handicap? He 

addressed you for the last forty-three minutes, I make it. I con-

gratulate him on his speech and I think he did a very, very good job 

and I'm in the unfortunate position of having to follow such an 

eloquent address. I do not intend to match his ability in front of 
you gentlemen here today. What Mr. Rosenblum has said, I'm going 
to differ with a great deal of it. I made notes on it - on what 
he has said and what hasn't been said. 

The accused is charged, Donald Marshall Jr., that he did 

at Sydney, in the County of Cape Breton, Province of dove Scotia, 

on or about the 28th day of May, 1971, murder Sanford William (Sandy) 

Seale, contrary to s.206 of the Criminal Code of Canada. My learned 

friend quite properly pointed out to you that His Lordship will be 

addressing you after counsel, that is after Mr. Rosenblum and myself 

and that he will tell you what the law is in relation to what this 

charge of murder means. He will tell you what murder is under the 

law and you are bound, whether you like it or not, to accept his 

interpretation of the law. The facts on the other hand are yours. 
You are the gentlemen who decide the facts. 

Now my learned friend, Mr. Rosenblum, closed off his speech 
with remarks that - he said, "Gentlemen don't find a conviction so 
you will find favour with the Crown Prosecutor." Is there any one 

of the twelve of you-men who would give that a passing, fleeting 

thcught, that you would find a conviction in order to get favour from 
the Crown Prosecutor or anybody else? I would certainly hope not. 

I hope that you gentlemen, and you were chosen very carefully, are 

representatives in this community of the law-abiding citizens who 

took an oath before God that you will execute a duty at the present 
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tine and that duty - it is your duty to find on the facts of this 

case and that you are to find in your consciences - in your own 
conscience - what you are to decide, whether he is guilty or not 
guilty. 

Now Mr. Rosenblum said to you, and I repeat to you, that 
when I refer to the evidence of any individual given witness, that 

I will give you my recollection of what has been said. I agree with 

Mr. Rosenblum. / would never think that he would intentionally mis- 

quote a witness to the best of his recollection but sometimes I 
:10) question his recollection as, indeed, I question my own. Where 

there is a conflict between what I tell you what a witness said and 
what a witness didn't say, then I urge you to take your recollection 
or in the alternative, ask His Lordship's permission to come back 

and have the record of the court straighten you out on any particular 
point. 

Now Mr. Rosenblum also discussed the fact that we called 

a number of witnesses and he was inferring that you should not 

decide this case by counting heads and that I agree with. I don't 

think that you should. You see, the burden is upon the Crown to 
prove that the accused is guilty beyond a reasonable doubt and we 
have to call a lot of evidence which may not be necessary and it 
may not be important in the final analyais but if we didn't call 

that evidence, it would be extremely important. For example, the 

identification of the deceased, Mr. Seale. Gentlemen, if we didn't 
call Dr. David Gaum, the family doctor, who assisted Dr. Naqvi in 
his attempts to save Sandy Seale, we wouldn't have identified the 
man that Dr. Naqvi had. How would we know it was the same man that 
Dr. Naqvi had that was found on Crescent Street? Very simply, we 
had to call the ambulance driver. The-ambulance driver dcesnl-t 

50) add anything to this case as to how this man got the wound or who 
did it, or who is the accused, or who were witnesses or anything 

else, but he had to be called so that we could pick the man that 

was found with the stab wound in his abdomen on Crescent Street 

up to the hospital, where he remained with that man until Dr. Naqvi 
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came up and, he helped him to do something or other, set up something 
or other. don't know. He used a medical term and that's not my 
field. That's when Dr. Naqvi took over. Dr. Naqvi was then joined 
by Dr. David Gaum. That is when the identification was made because 
Dr. David Gaum is a family doctor and has known and administered to 
Mr. Seale for many, many years. Now these witnesses, my learned 
friend says are not necessary: they go by the board; shouldn't con-

sider their evidence. But, you would consider their evidence if we 
didn't call it and if we didn't have it here. 

(10) Now, we also had to have a number of witnesses and the one 
that sticks in my mind is Det. Sgt. Aichael MacDontild. He is the 
mum who these exhibits were given to and they were taken up to the 
Crime Laboratory in Sackville, New Brunswick - the R.C.M.P. Crime 

Laboratory. Now if we didn't prove that, the continuation of the 

possession of these exhibits, the first question that would be asked, 
is how do you know that is the same coat that Sandy Seale was wearing; 
how do you know that the R.C.M.P. in Sackville, New Brunswick examined 
the proper clothing and that this isn't a jacket from some fellow 
who got in a scrape down in Yarmouth. These are all essential witnesses 

[20) that have to be called in order that there can be no doubt and the 
case can be proven beyond a reasonable doubt. much of it goes by 
the board, I agree, when the accused takes the stand because now 
when he takes the stand - first of all, we had to get him in company 
with Mr. Seale. We had to prove that he was with Hr. Seale because 
obviously if he was to stab Hr. Seale, he would have to be with him 
or within arm's length. We had to call witnesses for that purpose. 

Now gentlemen, before dealing with the witnesses individually, 
I would like first of all to deal with the evidence given by the 
accused. I'm going to reverse-the pattern. I've reversed the order 

:30) of calling witnesses all throughout this case to accommodate doctors, 

technicians and many other things, other courts in other parts of 
this province and everything else so I just might as well continue 

on that pattern now. You heard Mr. Rosenblum very capably examine 
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the accused, Donald Marshall, Jr., on the stand. Donald Marshall Jr. 
said on thd stand to my learned friend, Mr. Rosenblum, that he and 
Sandy Seale were standing on the footbridge. I presume most of you 
gentlemen know where the footbridge is in Wentworth Park over here, 
separating a couple of the creeks. And two.men called him up on. 
Crescent Street. This was in direct evidence and when they got 

up to Crescent Street, these two men that looked like priests asked 
for matches and cigarettes and they gave them a match and a cigarette. 
You also remember that the accused in his evidence said that there 

10) was no one else in the park when he walked through it besides himself 
and Seale. So when these two men said, Are there any women", 
'There's all kinds of them down in the park." The park that he was 
in and just left and said that he saw no one in the park. And any-
way, with that, with that - and there's no time lapse, one of them 
said, "I don't like niggers and I don't like Indians" and made a 
lunge, made a stabbing motion. All right, that's fine. He went 
to defend himself and got cut on the inside of the arm. That's 
fine, gentlemen. That was his direct examination. It was a pretty 

good story! And he continued on running down the street and we'll 
get to that in a few minutes. 

There's only one little detail that Mr. Marshall forgot 
and that is the passing of Miss Harris and Mr. Gushue. Now, when 
I asked him about this, you saw how vague he got on the stand. 
You heard him use the word - "Well I blacked out." He used the word 
'black-out' in his evidence. He was stumbling for an explanation 
as to how he could get around the fact that Miss Harris and Gushue 

came along and talked to him. He held the hand of Miss Harris while 
Gushue lit his cigarette. Now gentlemen, that's where the key comes 
in testing the credibility of his story. His story was trimmed 

W unquestionably by the fact that he cannot account for the encounter 
with Miss Harris. Now my learned friend says that this is one of 
the sixteen or eighteen witnesses - sixteen witnesses or so - that 
he wants you to forget. There's really only two witnesses called. 
Gentlemen, there's a very important witness that just took the legs 

20) 
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right clean out from under tha story and the alibi that's given to 
you by theiaccusedl You heard him on the stand! I have not and 
I heard him on the stand and paid very close attention to him - 

I have not as yet heard his explanation that could be acceptable 
as to how he had this encounter with Miss Harris and Mr. Gushue 
and be in accordance with the story that, he gave when questioned • 
by my learned friend. He said the man calle&him up from the foot-

path. Gentlemen, and you're not experts, at least I don't think 
you are, on the plans, and I don't hold out that I am an expert in 

:10) it either but you don't have to be an expert to see on the plan the 
footbridge that they were mentioning and they were called up to 
Crescent Street. They went up to Crescent Street and - there's 
supposed to be an "S" marked there - this isn't the original - 
(Original exhibit shown to Counsel) - gentlemen, you don't have to 
be an expert in plans to know where the footbridge is here. Now 
Seale walked from the footbridge up to where they were called at 
Crescent Street and this is where the accused himself said they 

went, right up from the bridge to Crescent Street. If they were 
hailed - if they were hailed, when they were on this bridge, they 

20) would normally and naturally walk up a walk there to where these 
two men were and then, according to the evidence of the accused, 
that's where the action took place. But gentlemen, that is not 
where the action took place! The action took place up here in 
the vicinity of the station marked 'X where Pratico was behind a 
bush. 

Now the fact that Pratico was behind that bush cannot 
be disputed because it is corroborated by the evidence of Mr. 
Chant. Mt. Chant saw him there; saw him crouched behind the bush, 
saw him-watching over at something on the other side of Crescent 

30) Street. He continued on down a few feet away from Chant or from 
Pratico and looked back to see what Pratico was watching. Now, 
my learned friend tries to discredit Mr. Chant by saying that he 
failed grade. two, three and six - whatever it was. Well I'm 
sorry, gentlemen; I'm sorry for that but there were no Ph.D's 
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that we know of in the park that night! These are the men - there's 
nothing wron4 with the man's eyes! My learned friend didn't say that 
there was anything wrong with his eyesight. This young man, and 

remember his tender years, comes into a court room and you gentlemen 
with your experience in life, how would you feel on that witness 
stand with two very capable defence lawyers prepared to cross-examine 
you! There's nothing wrong with Chant's eyes. There's nothing wrong 
with what he said. You don't have to be a doctor! You don't have 
to be a lawyer! You don't have to be an engineer! - to see a man 

0) on the street getting stabbed and plunged in the abdomen, whether 
he passed grade six or not is unimportant. /t has nothing to do with 
it! That is an attempt to try to discredit Mr. Chant. This, of course 
is the duty of my learned friend. But now, if he was saying, Mr. 

Chant, you wear glasses; you know, how far can you see, are you far-
sighted or near-sighted or anything like that: nol nothing like that! 
No question about that! The only way he can discredit Chant, only 
possible way he can discredit Chant is by the fact that he failed 
three grades. But gentlemen, that does not discredit him from coming 
into this court and telling you the truth. 

Now, to jump around a little bit. My learned friend deals 
with Mr. Pratico. Mr. Pratico gave evidence in the court below which 
was to my knowledge exactly identical to what he gave in court here 
today. What my leArned friend said is true, that yesterday aftern-
noon, I believe it was in the afternoon if my memory serves me 
correctly, Chant - Pratico did walk out in that hail, when ordered 
by His Lordship to get out of this room; at that time there was 
nothing wrong with Pratico at all. But gentlemen, my learned friend 
Mr. Rosenblum forgot to mention to you a little conference that 

_Pratico had with Donald Marshall Sr.1 Now, what was that conference? 
0 What was that conference? Immediately thereafter, defence counsel 

was sent for. And then, gentlemen, this is when the statement was 
made. You heard Pratico on the stand, himself - and remember his 
age too, gentlemen. A man who is trying to match wits with Mr. 
Rosenblum and Mr. Khattar - remember his age when he said, "I said 
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(10) 

C20) 

:30) 

"that. I made that statement or those statements I have made 
that are ihconsistent with my evidence." He didn't use these 
words and I can't give you the words that he said but I can give 
you his meaning. "I made those statements simply because I was 
scared of my life!" "I was scared for my life!" And he also 
said to you the names of the people whom he spoke to or spoke to 
him before this trial and before the Preliminary Hearing. I 
believe their names to be, if my notes serve me correctly, a Mr. 
Thomas Christmas, Miss Paul and another man whose name escapes me 
at the present time. I didn't write it down in my notes. Gentlemen, 
these two young youths were scared to death. He admitted he was 

scared. He admitted that is why he told the statement. But gentle-
men, he was in here. He was not under oath when he made those other 
statements. He came in here and after a very close examination 
by His Lordship that he knew what an oath was and the consequences 
of taking an oath, the penalty for lying under an oath, that he 

could be convicted of perjury and sent to jail, and he went on 
that stand and he gave his evidence. The evidence is exactly the 
sane as he gave at the Preliminary Hearing. 

Now my learned friend makes a great deal, in fact he 
exaggerates it in saying the man was drinking. He admits that! 
If he was a liar, wouldn't it be the easiest thing in the world for 
him to say, 'No, I had a pint of beer. I had a pint of beer and 
that's all." He told you to the best of his recollection and 
honestly - if he was going to lie, he could have cut down on his 
consumption of liquor to any degree that he wanted to because 
there was no way to dispute him. He could have said, "No, I had 
nothing to drink" or "The pint of beer that I was having behind 
this bush over here at the park was the first pint I had that night'. 
He didn't say that! He gave to you an honest recollection of what 
he had to drink. He then said that he came down to - from the 
dance - he left the dance. He apparently got sick at the dance. 
This I suppose isn't unusual for a - how old is Pratico, sixteen - 
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fifteen or gixteen - isn't unusual for a man who is indulging in 

the finer spirits. But in any event, he did get sick. But he 

remembered leaving the dance. He wasn't that drunk! My learned 

friend worked him into a drunk. If he was drunk, he wouldn't have 

remembered leaving the dance. He says he remembers meeting Sandy 
Seale and the accused up on George Street and he walked to Argyle 
Street with them and that's when he separated company with them. 
He remembers walking up Argyle Street. There's no question in his 
mind about that and there's been no doubt placed before this court 

10) as to that. He was not that drunk that he didn't know where he 
was walking. He went up Argyle Street, cut across Crescent. 
He walked to a position on Crescent Street that he marked with a 
which is beside the figure "21". There he moved up, he says, to 

the railway track; walked down the railway track to the point behind 
the bush marked "X" and that is where he crouched. And that is 
where he observed what he related in court here today. 

Now gentlemen, my learned friend is right. These two men, 

Chant and Pratico, did not know each other before the police action 

in this case. Then how isAhey would come up with identical stories? 

0) At different times - one in Lonisbourg and one in the city of Sydney 
and they had no communication between each other. There's no evidence 
whatsoever that these men got together and cooked up a story. They 

gave their evidence as they saw it. Pratico said that he saw the 

argument developing or heard the argument developing between these 

two men. Ea says that he saw the accused, Donald Hershel', whom 

he knew and who he says he saw earlier in the evening, take a long 

shiny thing from his pocket and plunge it into the stomach of Sandy 

Seale, and Seale went down on the street. He said with that, he got 

scared. As you know and I know, the number of cases in today's 
0) scciety where people say, we don't want to get involved. He had 

but one thought in mind. He was scared. He got out of there. And 

he went up Bentinck Street to his home. He didn't stop and talk 
it over with Chant. He didn't even see Chant! Chant saw him but 
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didn't know who he was at that time. Then gentlemen, through hard 

inn*, thrciugh long hours of labour, the police department, the 

City of Sydney Police Department, Detective Division, worked on 

this case day and night - day and night - until they finally came 
up with the evidence that they have here and presented in court 
here today. 

Mr. Pratico, I agree, had been drinking. But he did not 
get in cahoots with Chant and make up a story! If they were both 
living in the same house, if they knew each other, if there was 

(10) any evidence that they corroborated or got together and made up 
this story, then I would say it was an entirely different composition! 
But this statement on which they do not conflict with one another 
in any way, shape or form - those statements were given to the police 
at Louisbourg and at Sydney! There's no communication between the 
two men. 

:20) 

Now, Pratico - my learned friend tried to work him intr a 
drunk. As he referred to him in his evidence, he was a drunk. 
I admit he was drinking! I admit that! While he wae. drinking, 
he was not drinking to the extent that he didn't know where he 
wits! He said he was over behind the bush and Chant saw him there 

behind the bush. And where was Chant? Chant wasn't out drinking 
that night! Chant was in church that night! He came in from 
Louisbourg to go to a church service. Then after that he went down 
to visit a friend at the Pier or with a friend at the Pier. On 
getting down to the Pier, he waited for his friend and then went 
to the house to - my recollection of the evidence - to get his 

friend to coma on, let's get going, get out of here and go home, 
get the bus to Louisbourg, and he went to the house and his friend 

 

had left 
terminal 

Bus Line 

late for 
Bentinck 

Bentinck 

. So he walked or ran from Whitney Pier over to the bus 

which is, I presume all you gentlemen know, the Acadia 

at Bentinck Street. There he found out that he was too 
his bus and that he missed it. He then walked down 
Street, came down what he called over a bridge at 

Street. If you look at the map you can see on Bentinck 

 

30) 
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Street whece the bridge is there
.  between the two creeks, the . 

creeks that follow along the westerly direction from the bridge 
and walked up to the railway tracks. And he started down the 

railway tracks. And he said in his evidence when he looked back, 

he saw these two man arguing, two - not four - these two 'lanitobians 
weren't there when Seale and Marshall were standing on Bentinck 
Street and he stopped and he watched. And he saw him drag a knife 
out - Marshall drag- a knife out of his pocket and plunge it into 
the body of Seale. You heard that evidence, gantlemen1 That 

:10) evidence is here! With that, now, as my learned friend says, that 
his client, the accused, wasn't trying to escape! But Chant was . 
trying to escape! He was scared! And he wanted to get out of 
there. So he ran down the railway track to a walk which leads 
from the railway tracks over to Byng Avenue. And he got to 

Byng 
Avenue and he started to walk along Byng Avenue. Then he saw 
Marshall coming, running down Bentinck Street. And he turned 

around. He didn't want to face Marshall! He didn't want to see 
Marshall! He turned around while Marshall was still running on 
Bdntinck Street and he. started towards George Street. Then Marshall 

20) caught up to him and this is where the conversation took place-
'Look what they did to me! My friend is up thare with a knife in his stomach.' Of course there was no knife in his stomach. There 
was no knife in 

his stomach - his friend. Anyway, this conversation 
took place outside Mr. Ilattson's house. You heard him: he was the . 
last witness. This is a witness that corroborates, you see. Up 
to the point of hearing the accused, Chant could have been lying 
but this is what is known as corroborating evidence, gentlemen, 
when you call a man like Mattson, to prove that the conversation 
took place outside his house. This is exactly where Ar. Chant said 

10) it did take place. That's corroborating proof of Chant's statement. 
Mr. Mattson heard part of the conversation, whatever that may 
have been, but it was enough to cause him to go to the telephone 
and telephone the police, whatever that conversation was. And 
then, theygo back over to the scene and you will notice that I was 
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asking Mr.,Chant where the accused stood when they went over to 
where Marshall was lying - don't know whether I was going to 

say unconscious - I don't know whether that was in evidence 7 
Seale, I'm sorry - where Seale was lying on the street. I don't 
know whether he was conscious or not at that time. But in any 
event, Marshall made sure that Seale didn't see him. He stayed 
back of Seale away from Seale's face. 

And then of course you get the other men arriving, other 
people arriving on the scene. There is no evidence as to him 
calling an ambulance, who went to a house or something to get 

them to call an ambulance. By that time the police had arrived. 
They were summonsed, I presume as a result of the call by Mr. 

Mattson. And you know, you can take it from there. The case 
from there is unimportant except in certain details. 

But there can be no question, no question, .of the death 
of Sandy Seale. You don't have to decide that. He died. You heard 
the doctors giving a description how he died or what caused his 

death: a pointed instrument into his abdomen, cutting the organs 

and the main aorta, I think it was called if I recollect the doctor 
properly, and internal bleeding and so on, hermorhaging. Gave him 
something like - I don't know if the doctor said it, I believe 
he said in excess of seventeen pints of blood to try to save him, 
but their efforts were fruitless. 

Now gentlemen, we come to the jacket! The importance of 
this jacket and as I say, until the accused came on the stand, we 
had to rely on other evidence, the evidence of his father, the 
evidence of Roy Gould, and so on, which now go by the board once 
the accused goes on the stand. But the accused did not have to 
go on the stand and we have to present our case to you in 

ilD) chronological order. This is the jacket that Roy Gould loaned 
to the accused. The accused in his evidence admitted that he 
wore this jacket. Gentlemen, you heard evidence here from the 
admitting nurse at the Sydney City Hospital. You heard her say 
that she examined the wound of Sandy Seale - I'm sorry, the arm 

I.0) 

:20) 
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of Marshall.. It was a superficial laceration which means in every-
day langualge a very mere cut, a mere slice. I asked her, and she 
is a professional, this is her business, was there any blood on 
that cut and her answer, is "No, there was not. I put the same 
question to Dr. Virick.who came and stitched up the arm and the 

reason why he put the stitches in it. He said to make it a more 

(aqua' healing so that there would be no scar left and to prevent 

fraying at the edges or something. But he said, and it's his job 

to examine it closely, he said that there was no blood or bleeding 
10) in the arm! My learned friend said, well couldn't it be that the 

blood congealed and he said, well, blood could congeal or words 

to that effect. I said, Was there any congealed blood there?" 
Was there any sign of blood in that cut?" "Nol" Well gentlemen, 

if that is so, where did the blood come from that's on this exhibit, 
the yellow jacket? If there was no blood coming from the arm of 
the accused, where did the blood come from that is on his jacket, 

that was identified by Mrs. Mrazek of the R.C.M.P. Crime Laboratory 
as being human blood - where did that blood come from? 

Now gentlemen, we also had in the area found another exhibit, 
?0) a piece of kleenex with blood on it, what appeared to the officer 

who was earching the area, what appeared to be blood. That blood 
was type "0". The same type of blood that Sandy Seale had. Do 
you know what blood type the accused has? Do you know? What 

gentlemen do you say - perhaps / better not say that. ny ice is 
getting a little thin I guess. 

Gentlemen, you also heard from my friend, Mr. Rosenblum 
and from the accused, that he spent the evening down at Tobins' - 
and arrived home at 9:30, and he goes down to Tobins'. Did you 

hear any one from Tobins' corroborating that evidence? Did you 
0) hear anybody being called from the Tobin house that was with him 

on that evening to say that he was there? You have no corroboration 
for that! The accused's story is completely uncorroborated! 
Completely uncorroborated in all details except the one where he 
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met Mr. Chant down in front of the house of Mr. Mattson and that 

corroborates the statement of this poorly educated man, Mr. Chant, 

according to my learned friend. But once again I repeat to you 

gentlemen that at quarter after twelve at night you won't find very 

many Ph.D.'s in Wentworth Park. But there is nothing wrong with 

a twelve year old with average intelligence or intelligence enough 

to be in grade seven to see and observe a man being stabbed in the 
stomach with a knife - there can be no question about that! 

The identification is positive! You have two eye-witnesses 
.0) to this murder! Two completely unrelated men! Two men that there 

has not been the slightest suggestion that there was any communication 

between the two of them at any time to Make up a story and yet they 

give identical stories, corroborated stories in two areas, Louisbourg 

and in Sydney! Now gentlemen, how many more witnesses do you want 
the Crown to present to you? How many more witnesses? You've got 
two eye-witnesses! You%re got their evidence corroborated! Mr. 
Rosenblum suggests to you, how would you feel tonight if you went 
home and found this man guilty on he evidence presented by the 
Crown? Well, I'll tell you gentlemen, that you've got the 

D) evidence of two eye-witnesses that were corroborated and I agree - 
I agree entirely that as Crown Prosecutor if I had my opportunity 
of putting witnesses on that stand, I would not pit a fourteen 
year old against Mr. Rosenblum or Mr. Khattarl /n fact, if the 
truth were known, and I've been in the practice of law for twenty-
three years, that my knees would be silaking if I had to go on the 

stand knowing the quality and capabilities of the defence lawyers, 

no matter what I was saying and supposing what I was saying was 

the absolute gospel truth!  I would still be nervous! I don't 

.think that any person has ever taken the stand in a court room 
)) and particularly a Supreme Court room that isn't nervous. But 

when you get witnesses of tender age, fourteen and sixteen years 

of age, you can imagine how nervous they are on the stand! And 

they in fact admit - they're not ashamed of the fact. They admit 
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that they are nervous, that they're frightened, that they were 

scared. And what would give Mr. Pratico the impression as he told 

you, the explanation for that remark yesterday, after consultation 

with Donald Marshall Sr., that he was scared for his life! That 

was his explanation. Now gentlemen if you believe that, if you 

believe that this young youth was in fear of his life and there is 
no reason to dispute that because he has said it - there's been 

no arguments against it - he was scared for his life. I don't 

blame him one bit for trying to do what he could to get off the 

proverbial hook. After that conference took place, and I admit 
what my learned friend said is true and accurate, I walked from 
the barristers' room down there and I came into this court room - 

after consultation with my learned friend, Mr. Matheson, and after 

the remark of Mr. Pratico, I said, "All right, now where do we 

stand?" They said, You stand in one place." They said, "The boy 

will be put under oath, put him on and let him tell his story under 
oath and if he says what he said in the barristers' room to you 
under oath, then that's an entirely different matter." He came 

into this court room and took that bible in his hand and afar a 

very careful examination by his Lordship, acknowledging that he 
understood what he was doing and that he was under oath, he got 

on that stand and he told the truth! That's what he told! He 

told the absolute truth! And the absolute truth that's verified 
Ify a completely independent witness, Mr. Chant! 

Now, gentlemen! Do you wonder why of the thirty-three 

thousand citizens in the city of Sydney that the accused, Mr. 

Marshall goes visiting Mr. Pratico if he didn't know he was in 

the vicinity of the park that night? Why would he pick Mr. Pratico 
to go to? I'll tell you why! Because Mr. Pratico saw he and 

) ) Sandy Seale up on George Street and going into the park! That's 
why! He knew that he was seen by Mr. Pratico going into Wentworth 
Park with Sandy Seale and that when they found Sandy Seale dead 
or wounded and eventually dead in the hospital, Mr. Marshall knew 

that one of the witnesses was Mr. Pratico who could place him in 
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the presenlie of Mr. Seale. Why was there this display of brotherly 
love and going back on Sunday if it wasn't to get some kind of 
message across to Mr. Praticol Wonder about that, gentlemen. 
Why didn't he go to your house? Why didn't he go to your house? 

Why didn't he go to any one of your houses? But he picked the 
man who saw him going into Wentworth Park with the deceased to 
spend some time with him - and spend considerable time with him. 

Then you have the other men that were named and girl that 
was named, coming to Pratico and seeing Pratico. And after these 

people had spoken to Pratico, Pratico told you on the stand yesterday 
that he was scared of his life. He was fear - I think he used 
the word "fear" or "scared". I think I phrased the question - 
we had considerable time phrasing it. I'll have to see if I can 
remember it. Why did you make this contradictory statement and 
my recollection, my Lord, gentlemen of the jury, is, fear on 
was frightened - one of the two - of my life. Now gentbmen, if 

that isn't reason enough for a man to act out of the ordinary! 
A fourteen year old youth who is coming into a court room like 
you see before you now wouldn't be nervous and wouldn't be upeet, 

wouldn't be, as the expression goes, uptight under the circumstances. 
But now my learned friend, Mr. Rosenblum., doesn't call Mr. Chant 
a drunk! Mr. Chant came in here to go to church! He didn't say 
very much about that when he was talking about Mr. Chant! And 
any man that would go to church on Friday evening can't be all bad! 
He WAS in here for the purpose of going to church and he did go 
to church. That's where he spent the evening. The only thing he 
can attack Mr. Chant on is to try to leave with you the impression 

—that he hasn't got the intelligence to tell what he sees. Well this  
man is in grade seven and that does not make him stupid! And he 
related to you what he saw. 

Now we have other witnesses that were called, that we had 
to call. We had to prove that the blood type of Sandy Seale was '0" 
in order to have any connection with the exhibits that you had 
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before you. We havens evidence of any other blood types in this 
case. If, if, Mr. Donald Marshall was blood type "0°, what do you 
think the first question the defence lawyer would have asked him? 
If you were the defence lawyer.'and you had on the exhibits right 
here before you evidence that a cut did not bleed, but then there 

Was some suggestion that there was blood - couldn't .be seen by a 

professional doctor or professional nurse, what would be the first 

question you as a defence lawyer would ask in order to cover the 

evidence of the Crown that blood type "0" is on these exhibits? 
(10) You know perfectly well what it would be and you have no such 

evidence before you. 

Now my learned friend also, and once again, he said, 
you'll have to use your recollection of the evidence - my learned 

friend in his attempt to justify the word "drunk" when referring 

to Mr. Pratico said that Mr. Pratico said he was so drunk - what 

I put down in my notes here - that he was so drunk that he could 

not see people in the park. That is not what Mr. Pratico said! 

He said he didn't see anybody in the park. He wasn't looking for 
them. He didn't say he was so drunk that he couldn't see them 
but this is what my learned friend said to you, typical of the 
exaggeration that he was using in his speech towards you in order 
to try to completely - discredit the two eye-witnesses to a murder 
and that is the barrier that the defence must try to get over and 
try to get around. The only evidence that they called was the 
accused himself and I again repeat, because it bears repeating 

and it is of the utmost importance, you gentlemen tell ma how 

you can justify what the accused said in his direct evidence to 

my learned friend and the evidence of Miss Harris and Mr. Gushuel 

How can you do it? They were called up from the bridge to where 

these two men were. There was no talk in direct examination about 
an interruption by Miss Harris and Mr. Gushue - We want a cigarette, 
we want a match; are there any girls around here." "Oh yeah, there's 
lots of them down the park." And as I say, he just come through 

the park and saw no one, down at the park. And then with this, the 

(20) 

(30) 
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man said,without provocation, without anything else, 'T don't . . 
like nig4ers and I don't like Indians and started to stab. 

Now gentlemen, I draw to your attention most earnestly 
and most sincerely and I say to test the credibility of the 
accused, you have what Mr. Rosenblum refers to as unimportant 
witnesses, Miss Harris and Mr. Gushue. And their evidence became 
extremely important once the accused took the stand! That's 
what triggered it! That's what trapped him! 

Now, my learned friend also mentioned about the fact of 
(10) this cut being superficial. The doctor called it a superficial 

laceration. That's a fancy name for a cut which is not deep 

enough to draw blood. How wGuld any of you gentlemen like to take 
a chance on doing that? The cut was a long even cut, three inches 
long, even. If a man was being stabbed, I'm suggesting to you, 

be that the cut would not be even. The arm would/either coming or 

going and the knife would be either coming or going so that there 
would be a different depth on that cut on that arm somewhere along 
the line. The doctor gave you evidence that such was not the 
case, that this was a nice even slit along the arm. 

Now gentlemen, you get to the point, another important 
point, of the Eleeve of this jacket, that it was cut - fresh cut. 
But it was also torn - also torn. Now I asked the accused, testing 
his credibility, how come this was right down to the end of the 
sleeve here, beyond this cut - "A cousin of mine cut it out at 
the reservation." That is contrary to the evidence of one of these 
unimportant witnesses that my learned friend referred to from the 
R.C.M.P. Crime Laboratory in Sackville, New Brunswick. He said 
it was torn, it was ripped! You don't have to be from British 
Columbia or trained in Harvard University-th—take a look at that 
and to see that the last inch or so of this jacket was ripped 
rather than cut! You can see the frayed edges on it. Gives 
the appearance of the section that was cut but then when he looked 
at it again, and I brought this to his attention, "Oh well, I 
guess he must have ripped it." The only explanation he could 

(20) 

50) 
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give for ft. 

Now gentlemen, have you any explanation for the blood on 

that jacket? Have you any explanation? If you believe the story 

of the accused, he was not close enough to Sandy Seale to get 
his blood on it! He took to his scrapers and never went near 
Seale! If you believe the evidence of the doctor, if you believe 

the evidence of the nurse, there was no blood from that cut on 
Sandy Seale's arm - on the accused's arm, Mr. Marshall. There 
was no blood. There was no blood which started to bleed and dried. 

10) clarified that with the doctor. There was no blood.' Where did 
this blood come from? Gentlemen, where did this human blood 

on the front of this jacket come from? Have you an answer for 

that? Has Mr. Rosenblum supplied you with an answer for that? 
Has the accused supplied you with an answer for that? 

My learned friend, Mr. Rosenblum, suggested to you, do 

you think that the accused is a good actor, good enough actor to 

do what he did. I am suggesting to you that he is just exactly 
that. He was a good enough actor to do what he did. That when 
you go into that jury room, you have taken an oath - do you 

recall the oath, gentlemen? Have you got the oath there? You 

took the following oath, gentlemen, two days ago - now let me 
refresh your memory - you shall well and truly try, and true 
deliverance make, between our Sovereign Lady the Queen and the 
prisoner at the bar, whom you shall have in charge, and a true 

verdict give according to the evidence. So help you God. Now 

you gentlemen took that oath and you've got a duty and I will tell 

you what that duty is. You have to decide - and I will tell you 
what the duty Of the Crown is. The duty of the Crown is to prove 
beyond reasonable doubt in your mind - His Lordship will explain 

30) what a reasonable doubt is. My learned friend is quite correct, 

the Crown has on its shoulders a burden of proving the accused 

guilty beyond a reasonable doubt. This I submit to you gentlemen 

the Crown has done. They have done it through eye-witnesses at 
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the scene of the offence, completely destroyed the credibility 
7 

of the accused, Mr. Marshall, with Miss Harris and Mr. Gushue. 

Recall how he gave that explanation when you go into that jury-

room and you're trying to decide whether to believe Chant, Pratico 

or the accused. They were the three that ware in the area. You 

see if you can justify and work into the story of the accused the 

interruption by completely independent witnesses, people who have 
nothing to do with this case and only wish that they were twenty 
miles away when it happened - Miss Harris and Mr. Gushue. Fit 

10) that piece into the jig saw puzzle if you can and if you can't, 
then that completely discredits the evidence of the accused. 

Than find out where in the evidence of Mr. Chant who was in church, 

not drinking, evidence of Mt. Chant, anything that is inconsistent 

- anything that he lied about, anything that he twisted, the 

slightest, the smallest dent in his evidence! It's all there. 
Now I'm - before - I was going to quit. 

My learned friend made great play about why didn't these 
boys come forward and tell the truth. My answer to that is quite 
simple and I am submitting it t^ you, fear. And secondly, not 

20) wanting - which is a great meroace to our scciety today in the 
United States of America and in Canada, of not wanting to get 
involved. That is why they did not tell the police for a week 

until, what I would say, brilliant police work brought this whole 

natter out in the open. I'm qu7custing to you gentlemen to take 
your oath seriously. You hive a duty that if the Crown has not 

proven beyond a reasonable doubt that this accused man, Mr. Marshall, 
stabbed Sandy Seale in the stomach which wound caused the death 

of Mr. Seale, then if we have not proven that beyond a reasonable 

doubt, acquit the accused. You are charged and you are bound to 
,0) do so by your oath. But you are equally - you are equally bound 

by your oath if you know perfectly well, if you are satisfied 
beyond a reasonable doubt, and this isn't a fanciful doubt, this 
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isn't a television program where at the commercial at five to 
eight the come on and clean up the program in three minutes 
which they took fifty-five minutes to present to you, and have 
something in the wings which surprises everybody. That's not 
a reasonable doubt. It's not a fanciful doubt. That's not what 

is meant by a reasonable doubt. If you can say, well, I really 

am not clear in my mind or I'm not satisfied beyond a reasonable 

doubt, acquit him. If you are satisfied that you know and the 

Crown has presented to you through evidence the facts of this 
(10) case and you are satisfied on that evidence that you know what 

happened on Crescent Street in Wentworth Park that night, then 

you are duty-bound to convict the accused. And I am submitting 

to you gentlemen that the Crown has in the only possible way 

except if they had a movie camera set up on Crescent Street that 
night, they have given you the best evidence that you could possibly 
get and that's an eye-witness. Not one eye-witness, but two eye-

witnesses and I suggest to you that the Crown has discharged its 

obligation and it is your duty bound under the oath that you 
took for office, to find the accused guilty as charged. 

20) Thank you. 
Thank you, my Lord. 

THE COURT: 

Mr. Foreman and gentleman of the jury, it is now past five 

and my direction to you in this very important case will necessarily 
be somewhat extensive because I have to cover, as counsel have 
said, I have to cover the law, all the legal points that are in-
volved in this case as / see them. So I think that in—the circum-
stances that it will be better that you come back tomorrow because 
otherwise the moment I finish talking to you, then you are closeted 
in the jury room subject to lunch and dinner until your decision.. 
I don't think it would be well to start away at this hour tonight. 
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Therefore4  Mr. Foreman and gentlemen, I ask you to come back 
tomorrow lorning at ten. I don't have to repeat my admonition 
of care that must be exercised by all of you to let no one talk 
to you about the case. You realize now we are at a very crucial 
point in the case and you must let no one talk with you. 

5:10 P.M. NOVEMBER 4, 1971 COURT ADJOURNED 

10:00 A.M. NOVEMBER 5, 1971 COURT PROPERLY OPENED 
10:00 A.M. NOVEMBER 5, 1971, JURY POLLED, ALL PRESENT 
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DUBINSRY, J.: 

1 
Mr. F6reman, and gentlemen of the Jury: 

I am sure that we are all pleased that we have come near the end 
of this case. I should like to join with Messrs. Rosenblum and MacNeil 
in thanking you for the very keen way in which you have followed the 
proceedings of this case from the very beginning. 

It seems to me, Mr. Foreman and gentlemen of the Jury, that as 
long as jurors will give that sort of attention which you twelve men 
have given to the matters that came before you these past couple of 

10 days, so long will the jury system retain the confidence and the 
respect of our fellow citizens and so long will they the more easily 
resist any attempts that are made to alter or do away with this great 
institution. If we are to resist those who criticize and question the 
value of the jury system, let ma say to you, Mr. Foreman, that the 
answer lies in the fact that men and women when called come and do 
their duty, not for the little emolument that is involved here, but 
because jurors are connected with a heritage of justice and freedom. 
So long as jurymen and jurywomen approach their task without weakness, 
without misplaced sympathy, so long as they comply with the oath that 

20 they have taken before God, so long will this jury system endure. 
Now in this case as in many others, things have been said 

about it in the news media. On my instru:tions, you have separated 
during overnight adjournments and you have separated during luncheon 
hours. If you have read or heard anything about this case outside 
this courtroom, it is your duty to banish it from your minds. You 
must decide whether the accused is guilty or not guilty solely upon 
the evidence which you have heard in this court room during the trial 
of this case. In that way, Mr. Foreman, and in that way alone, can 
you discharge your very heavy respOri4Ibility;--  In this way and in 

30 this way alone, can you discharge your duty, a duty which you owe 
equally to your country, as well as to the accuzed man, Donald Marshall 
Jr. 
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Now the very first thing that I want to say to you, and it 
has been ve4y well said by Mr. Rosenblum, is that the fact that a 
man is charged and brought into this court does not mean that he is 
guilty. The Crown must prove to you by legal and competent evidence 
that convinces you beyond a reasonable doubt that the accused is guilty. 
As he said, a man accused of a crime is presumed to be innocent until 
he is proven guilty, and as both counsel, both Mr. Rosenblum and Mr. 
MacNeil fairly said to you, the burden of proof rests upon the Crown 
and it rests upon the Crown from the very beginning of the trial 

10 until the end. Now I shall make reference to this later as I go along. 
Counsel for the Crown have called a number of witnesses whose 

evidence, Mr. MacNeil submitted to you yesterday afternoon, went to 
prove that the accused, Marshall, was guilty of the crime of non-
capital murder. On the other hand, counsel representing the accused, 
by the cross-examination of the Crown's witneeses and by calling 
the accused himself, endeavoured to establish - to point out to you, 
according to Mr. Rosenblum, that the evidence for the Crown does 
not have the weight - that weight and that sufficiency necessary to 
discharge the onus upon the Crown. You heard Mr. Rosenblum and Mr. 

20 MacNeil summarizing the evidence and submitting their views to you. 
I would like to say in passing, Mr. Foreman, that we should, all of 
us, you and I, be very indebted to these four members of the Bar of 
Nova Scotia, who appeared before us during this trial and who 
represented the very highest ethical standard of the legal profession 
in this province. Mr. Rosenblum, in his submission to you, made a 
very forceful plea on behalf of the accused. His plea marks Mr. 
Rosenblum, in my humble opinion, I may say in passing, as a leading 
mamber of the Bar of Nova Scotia. Mr. MacNeil in his submission to 
you showed you that he is-a7highly-regarded prosecutor in this 

30 province of Nova Scotia and he has also made a forceful submission 
on behalf of the Crown. But these two man, Mr. Foreman, would be 
the first to say to you that this is not a contest between them - 
between two lawyers. You who are the jury and I the judge must 
remember that our duty is to look at the evidence and from that source 
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alone to arrive at the conclusions which are required _by justice and 
by law, no being entirely unmindful, of course, of what I said were 
the very good arguments, presented to you yesterday afternoon by 
these two men. 

Now it is my duty, Mt. Foreman, to make clear the law that 
is applicable in this case. I will try as best as I can to do that 
and as simply as I can to enumerate the legal principles that are 
involved in this very serious case. A judge speaking to a group of 
lay people, such as you are, must keep in mind that it is not always 

10 easy for them to comprehend and to follow the principles of law 
that are involved in cases. It is up to the judge to try to make 
those principles understandable to the jury so that they will be 
the better able to apply the law as given to them by the judge to the 
facts of the case. 

Now I intend, of course, to deal with matters of law. That 
has been pointed out by both counsel, but I am also going to deal, 
to some extent, with the facts in this very important case. In a very 
well known murder trial some nineteen years ago, Azoulay  v. The Queen, 
(1952) 2 S.C.R. 495, Mr. Justice Taschereau, who later became the 

20 Chief Justice of Canada, pointed out that in a jury trial the presiding 
judge must - note he said 'must" - except in very rare cases there 
it would be needless to do so, review the substantial parts of the 
evidence. He must present to the jury the case for the prosecution 
and the theory of the defence so that they, the jury, may appreciate 
the more the value and the effect of the evidence and the law that is 

to be applied to the facts as they, the jury, find them. It is not 
sufficient for the whole evidence to be left simply to the jury by 
the judge and saj, 'Theta, you have heard the facts; go ahead and 
decide upon them  and render your verdict." The P.Ioulay  case has 

been followed by many other cases in the past ninethen years in 
Canada. What I am getting at, Mr. Foreman, is that the pivotal 
points on which the prosecution bases its case and the pivotal points 
on which the defence stands must be clearly presented to the jury's 
mind by the judge. Now it is understandable that I don't have to, 

30 
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and certainly I could not, review all tha facts. I don't intend to 
do it. indeed tha facts have b3an very carefully looked into and 

deva/oped by the two counsel who spoke to you yesterday and they have 
lesaanad_a great deal o: my work .And duty for me. 

But there is a very important distinction which you will rame-aber 

and which was alao referred to yesterday. When I speak to you on 

matters of law, it is your duty, Mr. Foreman and gentlemen, as,couneel 

said, to act on my instruction as being absolutely correct in every 

respect. When you are inside in your room deliberating, any question 

lg of the law that may have come up, you will take as having been correctly 

statad by the judge in the way that I have done it. The rule then, 
in short, is that the law is for the juJgo. If I make a mistake in the 

interpretation of the law or in anything touching upon the law - by 

the way, you understand, you know that whatever I am saying here 

this morning is being reported by our court reporter and will, if no,33-JZ- 
be scrutinized later. If I make a mistake - where is the human being 

who has not made a mistake or who does not rake a mistake, but if I 

do so hare today, there is a remedy open to the party that is 
aggrieved by my mistake. As far as you gentlemen are concerned today, 

20 you will follw the law implicitly as I give it to you. 

But when I :speak about the facts, I am in my own way endeavouring 
to assist you in coming to a conclusion. As I mentioned, The Supre,re 
Court of Canada has laid down that it is the duty of the judge to deal 
with the facts. Eut I stress, Mr. Foreman, I am saying it now and 

will repeat it as I go along perhaps a number of times, you do 
not have to agree with ma on the facts - ydu do not have to agree with 

ma on the facts. It is your duty to decide what the facts are in 

this  case from the evidence which you have heard. During my remarks, 

conscioualy or otherwise, I may express an opinion with regard to 
30 tha evidence which has been given by one or more witnesses. And ii 

I do that, I want to merely say that you - to emphasize that you are 

not in any way bound by my opinions es to the facts concerned. Evidence 

upon which I may comment may have left on your mind a very different 
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impreesionlfrom the impression it has left on my mind. It is your 
duty to place your awn interpretation upon the evidence. It is your 
duty to weigh the evidence and to come to your conclusion as to what 
you believe and what you, do not believe. If there should be evidence 
ensalch I don't ention, yet which you recall, that doesn't mean for 
one moment that the evidence which I omit or failed to discuss is 
unimportant. No, Mr. Foreman and members of the jury, all the facts 
are before you, whether I mention them or not. And when I speak of 
the facts, you will have noticed that I have been jotting down, through 

10 the trial hurriedly, the evidence and making my own notes. However, 
I did ask our capable court reporter to transcribe a couple of parte 
of the evidence for me which I intend to read to you later. Dot when 
I quote from my own notes - from my own notes - if you are in any 
doubt as to the accuracy of my notes, you will take your recollection 
rather than what I have given to you. Of course, it is understandable 
that if I make a mistake on the evidence, it will not have been done 
intentionally. 

Now if at any time during your deliberations you require some-
thing to be read back to you, if you are not clear on some piece 

20  of evidence, you coma back here and we will have it read back by the 
reporter or played back in the machine. You will listen to that portion 
which you wished to have read over again. That will be your privilege 
to make known to ma that you wish to have certain portion e of the 
evidence heard again. 

As the facts are for you, so are the inferences from the 
facts. You can draw inferences from the facts and I'll come back 
to that later. You can draw inferences from the facts provided that 
the inferences are founded upon evidence that has been properly 
established and which are the logical results of the evidence - the 

30 logical consequence. The inference flows logically from the evidence 
that has been presented to you and which you accept. Don't make 
any inference, Mr. Foreman, gentlemen, against the accused, Marshall, 
unless in your good judgment it is the only reasonable and rational 
inference open on the facts. 
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Naw,in considering the facts, naturally you have to decide 
what witneises that you heard here the past few days - what witneeeee 
you are going to believe; how much of their evidence you are going 

to believe; what part you will have listened to more carefully than 
sone other part. You will have to sift through the evidence in thie 
ca3e. That's your responsibility! You are twelve man with common 
sense, with normal ability and normal intelligence. You have seen 
all the witnesses come before you. You have heard their evidence. 
You have seen their demeanour on the stand. It is up to you to assess 

10 the credibility of what they said, the degree or the extent to which 
you believe they have been telling the truth. People speaking of 
the events of some months past may have forgotten some details, may 
be uncertain as to the exact time or the exact spot or place, as 
to where and when something happened and it may be that they are 

perfectly honest when they tell you of their recollections as they 

remember them at that time. Now then, you may believe all the 

evidence given by a witness, a part of the evidence given by a 
witness or, indeed, none of the evidence given by a witness. When 
deciding upon the credibility of a witness, of the weight you are 

20 going to give to the evidence of a witness, you should consider what 
chance the witness had to observe the facts to which he or she 

testified and haw capable the witness is of giving an accurate account 
of what he or aho saw or heard. You must also decide, Mr. Foreman, 
whether the witness is biased or prejudiced, whether the witness has 
any interest in the case. These are soma of the factors which must 
be considered when deciding upon th credibility or the truthfulness 
of a witness or the weight that is going to be attached by you to 
the evidence of a witness. There is always the possibility that a 
witness may be prejudiced or biased and in such circumstances may 

30 be giving a coloured account of what he saw or heard. Also, there.  
is the possibility that a witness may have been discussing the case 
with Others and has gradually built up an account of what took place 

which the witness may believe to be true, but which is more the result 
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of rationalizing ea to what took place rather than what the witneza 

actually hard or saw with hie or har own eyea. If you have any 

reasonable doubt az to the accuracy of ths evidence given by any 

witnena or tIve weight that you should give to such evidence, I chary 
you to give tha benefit of the doubt to the accused and not to the 
Crown. If you have any doubt az to the accuracy of any witnesa, 

charge you to give the benefit of that doubt to the accused. 

In approaching this case, you must be entirely impartial. 
You must banish from your mind all prejudices and preconceived 

10 notiona. Indeed, I am not suggesting that you have any, but it is 
rnr,duty to tall this jury and any other jury that such has to be 
dons. You must decide, and I know you will decide, the guilt or 

Innocence of the accused man, Doreld Marshall Jr., without fear, 

without favour, without prejudice of any kind, but in accordance 
with the oath that you have taken before God. 

I will now deal with what is known as the presumption of 

innocence. This presumption i3 woven into the fabric of our 

law in Canada, in England and in all freedom loving countrieo. It 

23 means that an accused person is presumed to be innocent until the 

Crown has satisfied you beyond a reasonable doubt of his guilt. It 

ia a presumption which remains from the beginning of the case until 

tha end and the presumption only ceases to apply if, as was said 
by defence counsel yesterday - it only ceases to apply if, having 
considered all of the evidence, you are satisfied that the accused 
is guilty beyonda reasonable doubt. 

I said before that I would deal with the question of onus or 
burden of proof. The onus or burden of proving the guilt of an accused 
person beyond a reasonable doubt rests upon the Crown and never shift. 

30 There is no burden on an accused person to prove his innocence. 'I 

repeat, there ia no burden on an accused person to prove his innocenca. 
Lc me make that abundantly clear. If during the course of thia trial, 
from beginning to end, during anything that may have been said by 
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counsel during their speeches, that might in the :lightest way be 

considered aa suggestive of any burden on tha accused to prove any-

thing, let ma tell you that there i3 no burden on the accused. Th3 

Crown must prove beyond a reasonable doubt that an accused is guilty o; 
of with which ha its charged before ha can be convicted. If you 

have a reasonable doubt as to whether the accused committed the 

offence of non-capital murder, the offence with which he is charged, 

then it is your duty to give the accused the benefit of that doubt 

and to find him not guilty In other words, if after considering 

10 all the evidence, the addresnea of counsel and my charge to you, you 

come to the conclusion that the Crown has failed to prove to your 

satisfaction beyond a reasonable doubt that the accused, Marshall, 

committed the offence of non-capital murder, it io your duty to giva 

this accused the benefit of the doubt and to find him not guilty. 

The words 'reasonable doubt' are difficult to define. Perhaps 

it is because there are certain expressions which defy definition, 

But yet, Mr. Foreman, the moment you hear these words, "reasonable 

doubt', you understand what they mean. I would say that the words, 

'reasonable doubt" mean an honest doubt, not an imaginary doubt 

20 conjured up by a juror to escape perhaps the responsibility oT. his 

con3cience. It must be a doubt which prevents a juror from saying, 

am morally certain that the accused committed the offence with 

which he is charged.' In other words, that is the sort of doubt 

which would prevent you from saying, "I am morally certain that the 

accused committed the offence with which ho is charged.' /n other 

words, that is the sort of doubt which would prevent you from saying, 
"/ am morally certain that he committed the offence." I am repeating 
myself, of course, because I consider it to be so very important. If 

after hearing all the evidence, the addresses of counsel, my charge, 
30 von taillsay to yourselves, crt/anYof you, 'I am not morally certain 

that he committed the offence', then that would indicate to you - 
-that would indicato there is a doubt in your mind and it would be 
a reasonable doubt which prevents you from arriving at the state of 
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mind which would require you to find a verdict of guilty against 

thie man. If, however, you can say? "I am morally certain that 

what the Crown contends le what happened here in thie caee", then 

you have a2  reasonable doubt and your duty, your responsibility, 
is to find him guilty . of the offence of non-capital murder. 

The matter of motive requires a word or two from me, Mr. 

Foreman. You nay as yourselvee, has there been any proof of motive 4 71 
this case? Proof of a motive for an alleged crime is permissible 

and often valuable but I direct you that it is not essential. Evidence 

10 of motive may be of assistance in removing doubt and completing proof 

-you follow ma - evidence of motive may be of assistance in removing 

doubt and completing proof. Motive is a circumstance but nothing 

more than a circumstance to be considered by you. The absence of 

a motive i3 a circumstance which must be equally considered by 

you on the side of innocence tending to substantiate or to Support 
the presumption of innocence and to be given such weight as you 

deem proper. But if after consideration of all the evidence you 

believe it has been proven beyond a reasonable doubt that the 

accused committed the crime with which ha is charged, the preeence 
no or absence of motive becomee unimportant. 

Now intent - intent! In .he crime that is charged here, 

it is necessary that in addition to the act which characterises 

the offencei the act must be accompanied by a specific intent and 

must in this case, in the crime of murder, be a necessary element 

in the mind of the perpetrator of a specific intent to kill, or 

a I will explain in detail later, to do other things. And unless 

such intent so exists, the crime is not committed. The intent 

with which an act is done is manifested by the circumstances 

attending the act - the circumstances how the act is done, the 

30 manner in which it is done, and the state of mind of the person . 

committing the act. While you may proceed, Mr. Foreman and gentle-
man, on the common sense proposition that most people usually 

Intend the natural consequences of their act - most people usually 

Intend the natural consequences of their act - nevertheless, Iron 
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muet conetider the state of mind of the accused at the material 

time and decide whether he intended the natural consequences of 
his act. I will say that what a man does, surely is one of the 

guides as to what he intends and sometimee it is the only trust- 
worthy guide. 

Now you have also hoard in this case the evidence given 
by experts - expert witnesses. I will merely say that they are 
duly qualified experte who gave opinion evidence on questions in 
issue in this trial. You will consider the opinions they expressed 

le in the evidence they gave. You are not bound to accept the opinion 
of an expert as conclusive but you should give to the evidence of 
these experts the weight that their testimony deserves. You 
remember Miss 14ra2ek and Mr. Evers of the R.C.M.P. They are experts. 
They have been accepted as experts. Miss Mrazek, the serologist - 
the lady who talked about blood. Mr. Evers, the hair and fiber 
expert; Dr. Naqvi; Dr. Virick; Dr. Gaum - they were all experts. 
Hiss Meryl Faye Davis, the nurse - an expert. Give to the expert 
testimony the weight that you feel it deserves. These people have 
been called here to give evidence because they are skilled in particulae 

20 fields and we take advantage of their skills to tell us something 
about what they did, their opinions. But you, Mr. Foreman and 
gentlemen, are the ones who must decide even on the testimony of 
experts. 

Now just a brief word about your duties in the jury room. 
It is your duty to consult with one another in there, to deliberate 
with a view to reaching a just verdict according to law. Each of 
you must make your own decision whether the accused is or is not 
guilty. You should do so only after consideration of all the 
evidence with your fellow jurors and youeshould not hesitate to 

30 change your mind if you are convinced that you were wrong -in 
your first impression After discussion and going over the matter, 
your original view you may find perhaps was wrong and you should - 
not hesitate to change your view if the facts warrant same. 
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Sin thie is a criminal trial it i3 necessary that you 
should all be unanimous in your verdict. In other word, it is 
neczosary that cech and all of you should agree on whatever verdict 
you may see fit to return. Unless you are unanimous in finding 
tha accused not guilty, you cannot acquit him. Nor cam you find a 
verdict of guilty, unless you are unanimously agrz!ed that he is 

guilty. If after some considerable careful consideration you are 
unable to agree, then of course you will report to ma. I urge 
you, hotie77:7:, to try to reach a conclusion one way or another. 

10 Now in this case, Mr. Foreman, the indictment reads that, 
"The Jurors for Her Majeety the Queen present that 
Donald Marshall Jr. at Sydney, in the County of Cape 
Breton, Province of Nova Scotia, on or about the 28th 
day of May, 1971, did murder Sanford William (Sandy) 
Seale, contrary to s.206(2) of the Criminal Code of 
Canada." 
I intend to read to you certain portions of the Criminal 

Code. The Criminal Coda is the statute of this country which governs 

20 all criminal matters coming within the jurisdiction of Canada. AS 

I proceed with my charge, it will become necessary to refer to other 
sections. But now let us turn to s.206(2) and to that much of it as 

concerns you: 
"Every one who commits non-capital murder is guilty 
of an indictable offence ..." 

Every one who commits non-capital murder is guilty of an indictable 
offence! Now we turn to s.194 and we find this: 

"(1) A person commits homicide when, directly or 
30 indirectly, by any means, he causes the death 

of a human being. 

(2) Homicide is culpable or not culpable. 
Homicide that is not-culpable-is not an offence. 
Culpable homicide is murder or manslaughter or 
infanticide." 

I will come back to this section later but at this moment let Us 
turn to one more for a moment, 202A! 
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"(1? Murder 13 capital murder or non-capital murdea'.' 

Now; lat ma Aose out any thoughts about capital murder because by 
a very unintentional slip yesterday, Mr. Rosenblum said something 
which com.pelle ma to make very clear - I know it was unintentional - 
this case is not a case of capital murdar for which the penalty 13 
death. This case is not the case of capital murder for which the 
pamalty la death. So capital murder does not concern.  you. I may 
tell you that a capital murder case exists where a person kills 
one of a certain class, ,Iv.gsl!Ass of which Sanford William (Sandy) 
Seale was not one. Thia class will refer to police officers, police 
con3tables, members of any police force, someone in charge of a 
ja 4 1, warden or such type of a person. Causing the death of one of 
thia type, a person may be guilty of capital murder. There is not 
the slightest evidence in this case that the late Sanford William 
(Sandy) Seale was a policeman or any one of that class. If there is 
warder in this case at all, then it is what we call non-capital murder. 
That the charge that has been laid and I repeat again, the charge 
we are dealing with is non-capital murder. 

Now as I said before, culpable homicide is murder - in our 
20 case, non-capital murder; or it is manslaughter or it is infanticide. 

It ma finish off with the last part, infanticide, so we won't have 
to worry about that. Under s.204, Mr. Foremen and gentlemen, you 
will find tha law regarding infanticide and as you all may probably 
know it deals with the case of a female person who causes the death 
of her newly-born child. So we have nothing to do with that in this 
case. 

We coma back to the simple statutory provision, culpable 
homicide is murder or manslaughter. Now the next question you have 
a right to ask me is,  what is the moaning of culpable homicide, 

30 what is culpable homicide, what does it mean. Well, once again, 
last evening I looked up the word in the dictionary here., and while 
you may have your own definition or explanation,- let me say to you 
that the word "culpable" - C-U-L-P-A-B-L-E - culpable, suggests or 
infers the meaning of blameworthiness, deserving of punishment. 
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Anything that io culpable is deserving of-puniehment. - So homicide, 

the killing of a human being, is deserving of punishment, is blame-

worthy or it isn't blameworthy. Homicide is culpable or is not 

culpable. The killing of a human being may be blameworthy or it 
may not be blameworthy. You know, Mr. Foreman and gentlemen, I 

denet have to tell you, I'm sure that some of you have served in 

the Armed Forces. There were two world wars; there was the Korean 

Conflict and the wars that are taking place in the world even at 

this moment and we may bemoan the futility of war but that does happen 

10 in man's history from time to time. But in wartime while people kill, 
soldiers kill, they are not committing murder unless perchance,  they 
go to all sorts of atrocities. But as a rule, the average soldier 
In battle though he kills, is not committing murder. Let us take 
another illustration more at home, closer to home. You are driving 
demon George Street; there is a school at the corner of George and 
Dorchester. You are driving past that school, Mr. Foreman, and suddenly 
a little child will run out from the school grounds into ths path of 
your car and is struck by the car and is killed. That's homicide! 
That's homicide, a child has been killed; a person has been killed; 

20 a human being has been killed. But certainly not by any stretch of 
the imagination or by law can it be said that in those circumstancae 

you or I or anyone to whom that unfortunate event would have happened 
would be guilty, would be deserving of punishment criminally. Indeed, 

indeed, whoever to whom it happened would not be deserving of having 
to pay any civil damages. It would undoubtedly be an unfortunate 
accident in every sense of the word. There would be nothing blame-
worthy about the killing of this child. Culpable homicide is homicide 

that is deserving of punishment! 

Now when we come to what is murder we turn to s.201 and 
30 we find, 

'Culpable homicide is murder 
(a) where the person who causes the death of a human being 

means to cause his death, or 
means to cause him bodily harm that he knows is likely 
to cause his death, and is reckless whether death 
ensues or not; 
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That's murder! That's culpable homicide, Mx. Foreman, where tha 
person who calisee the death of a heman being, one, means to cause hie de; '1 

or t-wo, means to cause him bodily harm that he knows is likely to cause 
his death and is reckless whether death ensues or not. That's murders 

That's murder! I think that's pretty clear, Mr. Foreman. I don't 
think I have to enlarge upon that. 

Now let's go for a moment to s.205 of the Coda, just briefly 

and we find here, 205, the following: 
"Culpable homicide that is not murder or infanticide 

10 is manslaughter." 

Well I've said that.  in another way before. Culpable homicide that is 
not murder or infanticide is manslaughter. I've dealt with what is 
murder. I've explained to you what is infanticide and now I have 

read to you e.205. 
Now Mr. Foreman, in a few moments I will instruct you why 

as a matter of law, my instructions to you, is that in this case 

you do not have to consider the question of manslaughter but in 

order that you will have the completed picture before you, let ma 
give you an example of the difference between non-capital murder 

20 and the crime of manslaughter. Suppose that two farmers are neighbours 

and they quarrel over the location of the boundary between their two 

farms - not a very common event but yet not entirely uncommon as I'm 

sure most of you probably have heard - the bitter argument that may 
occur over the boundary between the two farms. Now one day Farmer A 
sees Farmer B moving the survey posts that he had put down and in 
anger, he takes his gun, his rifle, and he shoots B and kills him. 
In such a case, Farmer A committed culpable homicide when he caused 
the death of Farmer B by an unlawful act, that is by shooting Farmer 
B and since he meant to cause the death of Farmer B, he meant to shoot 

30  him, he meant  to kill him, or he meant to cause him bodily harm which 
could have caused death and he was reckless as to whether death ensued 
or not, he committed non-capital murder. On the other hand, suppose 
that on this occasion when Farmer A saw Farmer B removing the survey 

posts, Farmer A lifted his gun, intending to shoot over the head of 
Farmer B, not to strike him, not to kill him, but to frighten him 
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and 33 he lifted the gun ha stumbled and the direction of the gun 
went from pointing upwards to straight ahead and the bullet struck 
and killed Farmer B. 1L such a case Farmer A commits culpable homicide. 

He committed culpable homicide when he caused the death of Farmer 

B but because Farmer A did not mean to cause the death of Farmer B, 

he didn't mean to cause him bodily harm which might have resulted 
in death and he was not reckless as to whether death ensued or not, 
Farmer A committed manslaughter. In short, even though the killing 
in that case was culpable homicide, it was not murder but manslaughter, 

10 since the all important intent, the all important element of intent, 
do you follow me - the all important element of intent, was absent. 

Now, let me turn for a moment to the evidence of the two 

doctors, Dr. Naqvi and Dr. Gaum. I have taken this from the offidl 

record, excerpts, not the full report. I'm not giving you the full 

report of their testimony but what I am reading to you is from the 

‘fficial record which I have taken with the assistance of the court 
reporter. Dr. Naqvi said that he victim was a coloured teenage boy 
who has had his bowel outside his abdomen and an opening into the 
abdomen approximately three inches to four inches wide and his clothes 

20 were filled with blood. He himself was in a state of shock; very 

critical, no pulse; no blood pressure and he was on the verge of 

death. His bowels were torn; his vessels were torn and he had massive 

bleeding inside and his major vessel was cut. Sharp pointed object 
that has penetrated through the abdomen and all the way down to the 
hack. Kidneye were shut down; his respiration was shut down. Cause 
of death, injuries to his bowel, his vessels." Dr. Gaum, came in 
later and was speaking about the second operation and he said that, 
"after exploration the wound to the aorta was found. The aorta 
runs from up around this region of the chest and curves right down. 

%A :M I S the major blood vessel that originates from the heart to supply 
the rest of the body. It was punctured as I recall it about one-
half inch or so. Condition continued to deteriorate. Was brought 

back to the =again to deal with hie continued hemorrhage and after 

re-exploration, the wound in the aorta was found. He did have other 
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*injurlee to he veecular supply of hia bowel which had been dealt with 

at the previoue operation and ha continued to have quite a bit of 

heaorrhage from the reeentery of the bowel, the tissue which carriea 

tha blood vessale to eupply the bowel and he did have a lot of bowel 

which was deprived of ite blood supply and it was becoming gangrenoue." 

That is tha description of the injuries which William Sanford (Sandy) 
Seale received. 

You will remember that Leo Curry, the ambulance operator, 

took the injured man to the hospital - the injured man there on the 
LO road, he took him to the hospital. And he was with him until Dr. 

Naqvi arrived. Dr. Gaum assisted Dr. Naqvi and Dr. Gaum identified 

the injured man, the man who died, as being William Sanford (Sandy) 

seal.). There is therefore no doubt in tha world that the person who 

ouatained the wounds described by the doctors was William Sanford 

(Sandy) Seale. There is no doubt that it was he who received the wounds. 

frihere is no aubt in tha world, Mr. Foreman, that Mr. Scale died as a 

result of these wounds. In my opinion, and please remember, as I told 
you before and I will tell you again and again, that you do not have 
to accept my opinion - in my opinion, you will decide,yourjoiv33  

10 my opinion, the nature and the extent of the wounds inflicted on the 
late Mx. Seale  are such that whoever caused these wounds intended to 

kill him, or intended to do him bodily harm that he, the person who 

did it, knew was likely to cause his death,scele's death, and he, 

the pereon who did it, wao recklene whether death ensued or not. 

In short, whoever committed these wounds on William Sanford (Sandy) 
Seale, committed non-capital murder. That's my opinion! You do not 

have to accept my opinion! You are the sole judges of the facts. 

You will decide yoursolves.__You do not have to accept my opinion. 

Ey opinion is that whoever caused these wounds committed non-capital 
30 murdex. The facts in this case, in my opinion, do not give rise - 

the facts in this case as they came before you, gentlemen of the jury, 

from beginning of the case to the end, do not give rise to your having 
to consider the crire ce: manslaughter and therefore, I charge you that 
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your verdict in this case is to be either guilty or not guilty of 
murder - guilty or not guilty of murder. The important question 

therefore for you is whether or not the Crown has established beyond 
a reasonable doubt that it was Donald Marehall Jr. who committed tha 

murder of William Alexander (Sandy) Seale. 0 
Now I have spoken for some considerable time and I'm going 

to pause to give you a chance to go in your room. But inasmuch as 

I am continuing with the charge, you will please, gentlemen, remain 
in your room. Do not go out in the corridor under any circumstances. 

10 Remain there! I will stay in my room alone. In about tan minutes 
time, I will come back and I will continue with my charge after all 

of us have had a chance to refresh ourselves. 
(11:10 A.M. COURT RECESSED TO 11:30 A.M. 

11:30YA.M. JURY POI.L7D, ALL PRESENT) 

Now Mx. Foreman, gentlemen of the jury, I told you that I 

vould deal with the facts to a certain extent. I think it is clear 

that the Crown's case is based principally upon the evidence of two 

witnesses, Maynard Chant and John Pratico. Thera are of course a 
couple of other witnesses too to whose evidence I will refer. But 

20 the case for the Crown, in my opinion, rests principally upon these 

two witnesses. So I have had the court reporter transcribe for ma 
from the evidence of these witnesses. For the time being I am going 
to talk about the case for the Crown and I will turn of course, to 
the case for the Defcace. I may not have all that he said. I may 
not read you back all that he said but what I am reading is from the 
officitl record. 

Maynard Chant - this is in direct examination - that is 
examination by the Crown - 

Q. Did you notice anything as you walked along the railway 
30 tracks? 

A. I noticed a fellow hunched over into the bush. 
Q. Good and loud now. 
A. I noticed a fellow hunched over into a bush. 
Q. Where would that be on this plan? 
A. Right there. 
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0.  

A. 
Q. 

You'relpointing to a bush that is opposite - 
(Court directs to mark'plan) 
Fitness marka plan 
The bush that you have marked with the letter X is the tenth 
bush from Bentinck Street when counting in an easterly direction 
along the railway tracks: that is the bush in front - between 
the houses marked MacDonald and M. A. McQuinn, is that correct, 
the tenth bush? 

)10 
Q. When you observed this man, did you recognize him? 
7a. No air. 
Q. Beg your pardon? 
A. No sir. 
Q. What did you do? 
A. Oh, I kept on walking down a little farther. I walked down a 

little farther and looked back to see what he was looking at. 
He was looking over towards the street. So I looked over and 
saw two people over there." 

I pause now to repeat, he said he saw two people over 
there. 

20 Q. Did you recognize either of these people? 
A. No. And I guess they were having a bit of an argument. 
Q. Why do you say that? 
A. I don't have no reason why. 
Q. Could you hear what they were saying? 
A. No. 
Q. What took place? 
A. Wall one fellow, I don't know, hauled something out of 

his pocket anyway - maybe - I don't know what it was. He 
drove it towards the left side of the other fellow's stomach. 

30 Q. What took place, what then? 
A. Fellow keeled over and I ran, 
Q. You ran from the scene? 
A. Yes. 
Q. Can you describe these two man, what they were wearing? 
A. The fellow that had keeled over, he had a dark jacket and 

pants and that on. The other fellow had, I thought it was 
a yellow shirt at first but after a while he caught up to 
me and it was a yellow jacket. 

Q. Tell me, sir, before you ran from the scene did you recognize 40 either of these two gentlemen? 
A. No sir. 
Q. Then what did you do? 
A. I ran down the tracks and cut across the oath right onto - 

/ don't know the name of the street ... towards bus terminal 
and I saw a fellow running towards me. I turned around and 
started to walk up the other way. He caught up to me and by 
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op that tire I recognized him and it was Marahall - Marshall 

fellow. . 
Q. Donald Marshall? 
A. Donald Marshall. 
Q. That's the accused in this case here. Do you see him in 

court here today? 
A. Yes. 
Q. Would you point him out ...(Then the question -) 
Q. Whereabouts did he catch up to you? 

10 A. I guess it was about two houses down, maybe three. 
Q. Can you point out on exhibit 5 where he mat you on Byng Avenue? 
A. Right there. 
Q. Around the area in which is noted what? 
A. Red house, Ylattsen? 
Q. The area of the house shown as Mr. Mattson's on Exhibit 5, 

now what took place there, sir? 
A. He caught up to me and I stopped and waited. Ha said, 'Look 

what they did to me.' He showed me his arm. Had a cut on his 
arm and I said, 'Who' and he told ma there was two fellows over 

20 the park. By that time another couple, like two girls and two 
boys came along and he stopped them and asked them for their 
help, you know. They said, 'What could we do to help?' 
and the girl gave him a handkerchief to put over his arm. He 
showed his arm and it was bleeding. So they kept on going. 
A car come along and he flagged that down- 

Q. Who flagged it down? 
A. Marshall. And we got in the car and drove over to where the 

fellow was at. 
Q. Where what fellow was at? 

30 A. Over - the body on Crescent Street, I guess, and the fellow 
was at Crescent Street. 

Q. Was this where you had seen the action you had described earlier 
in your evidence? 

A. Yes sir. 
Q. About the two man that were there and then one man keeling 

over and so on, this area in which this took place? 
A. Yes sir. 
O. Were there any street lights in the area? 
A. There eght have been one or two. I think at least one, as 

40 far as I know of. 
Q. Tall ma, did you recognize Mr. Marshall as being the man- 

(That was objected to by Mr. Rosenblum) 
Q. You say you recognized Donald Marshall on Byng Avenue when 

he came up and talked to you? 
A. Yes. 
Q. What was he wearing? 
A. Yellow ... 
Q. When Marshall caught up to you on Byng Avenue - I'm sorry, did 

you give us what he said? 'Look what they did to me' - did 
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" he say anything else? 
A. 119 saidithat his buddy wa3 over at th par! with a knife , in 

his stomach. 
O. Then you say, air, that Marshall flagged down a car and you 

went where? 
A. Over to Crescent Street on the other aide of the park. 
Q. Back to Crescent Street? 
A. Ye*. 
Q. Is this in the area in which you marked an "X' on exhibit 5? 10 A. Yes. 
Q. What did you find there? 
A. There was a fallow keeled over on the street. He was laying 

down on the street. It was on this here street on the eide where the tracks was at. 
Q. Tell ma, how long would this be after you saw the man keel over 

that you mentioned, before you ran from the scene? How much 
time would hav passed? 

A. About tan minutes, fifteen minutes. 
Q. What did you do? 

20 A. I got out of the car, ran over to where the fellow was lying 
on the ground and jumped down beside him. 

Q. Did you recognize that man? 
A. No sir. 
Q. You didn't know him before? 
A. No. 
Q. What took place? 
A. Well Donald Marshall got out of the car and coma over near 

the body and at that time, he stood there for a minute; another 
fellow came over - I don't know if he or the other fellow 30 went up and called the ambulance 

Q. Where did Marshall go whc!II he came back? Did he go near the body? 
A. No. 
Q. Where did he stand? 
A. He stood behind the body for a minute and then ha flagged a 

cop car down. 

It was at that point that you gentleman were excluded. Later 
on, before you, Chant on answer to a question from me, said, this 
time it is according to my own notes - remember you have to take 
your recollection if what 1 have noted in my notes is different from 

4!) your recollection - according to my notes, Maynard Chant said, 
the clothing worn by the accused whom I saw and to whom I talked 
after the incident on Prince Street waz the same clothing as that 
worn by the man whom I saw pulling out a long shiny object which 

thought was a knife." 
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Now you will remember, Mr. Foreman, that Maynard Chant 

eald befora'you when he was talking about the fellow who hauled some-

thing out of his pocket -"maybe, I don't know what it was"- he 

said, °I don't know what it was." Because of that, the Crown counsel, 

Mr. MacNeil, because of that and some other answers that he gave, 

Crcwn Counsel requested that Maynard Chant be declared adverse and 

that he, Crown Counsel, be given the right to cross-examine. 

will read you s.9Wof the Canada Evidence Act - 

"9.(1) A party producing a witnesn 3hell not be allowed to 
10 impeach his credit by general evidence of bad character, 

but if the witness, in the opinion of the court, proves 
adverse, such party may centeaiet him by other evidence, 
or, by leave of the court, may prove that the witness 
made at other times a statement inconsistent with his 
present testimony; but before such last mentioned proof 
can be given the circumstances of the supposed state-
ment, sufficient to deeignate the particular occasion, 
shall be mentioned to the witnees, and he shall be asked 
whether or not he did make such a statement." 

20 I ruled that Mr. Chant was adverse and I permitted the Crown to cross-

examine him in the case. He was questioned on what he had said in 
the Court below and I will just refer you to that. He was questioned, 

"Q. Tell me, what did you sea take place? 
A. The only thing I saw - I saw them talking. I guess they 

were using kind of profane language. Donald said something 
to the other fellow and the other fellow said something 
back to Donald and I saw Donald haul a knife out of his pocket. 

Q. That's Donald Junior Marshall who you see in court here today. 
Would you point him out to the court, please? 

30 Witness points to the accused. 
You saw him what? 

A. Haul a knife out of his pocket. 
Q. What if anything did he do with the kinfe? 
A. He drove it into the stoeach of the other fellow." 

Now I should read you also what ehould be the inetruction 
of the judge to the jury in such-a case and such a situation. The 
word adversa - I had to find him adverse - means hostile, not sim-ply 
unfavourable. Once a witnese is .declared hostile and cross-examined 
upon a previous statement, the jury should be instructed - which I 
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am doing tolyou - that they are only to consider the previous state-

ment in relation to the witness's credibility and not as relevant to 

the proof of any fact in the case, unless adopted - unless adopted. 

In other words, you ask a witness - the witness says something today 

and you draw to his attention that he made a statement that was in-
consistent with what he is saying today, and ha agrees, he acknowledges 

that he made an inconsistent statement, you only look at that previous 
statement to determine whether or not this witness is a credible 
witness. You do not accept the statement that he made previously 

10 afs being the truth. You look at it for the purpose of deciding 

whether or not such a fellow can be believed, a fellow who says some-

thing one day and something else the next day. But the law is too, 

that you can accept what he said before if it is adopted by him. 

Now my recollection is, and you will go by your zecollection, not 
mine; my recollection . is that when Mr. MacNeil was cross-examining 
him and reading from the prior testimony, he would ask him a question, 
did you say such and suchf and the witness amid," yes': "Is it true,*  
and the witness said ryes7 and the same right along. Now that's my 

recollection. You will, of course, take your recollection of that 
20 question and answer. My recollection is that he adopted here before 

you the previous statements that he had made in the court below. 

But the main attack on Mr. Chant's testimony by the Defence is two-

fold. Fkrst of  all, he failed to tell the police at the time of the 

incident what he told the court here. Ile_ failed to tell it that night. 
Secondly,. he lied to the police and ha said that in cross-examination 

  

according to my notes. He said that, "They, the police didn't tell ma 

what to say." This was on cross-examination of Maynard Chant. "I - 

told them the untrue story Sunday afternoon. I told them the true 
story afterwards." I think the criticism strict' epfaking is justifie - 

--- 
Strictly speaking, it's justified. It's a fair criticism to make, 
that he failed to tell the police at that particular time when he 

saw - when the police came, he didn't say, "There's your man who 

did this thing." He didn't say it there at the scene. He didn't say 

11 
30i  
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it at the hospital. He didn't say it at the polica station. He 

didn't eay it later. How much more credible Would have been his 

story if indeed he had told that story at tha time it happened. 
And.))_selied to the police for a while. He :mid they didn't coerce 

hies into tolling the story. He later told them the true story. 
Mr. Rosenblum saya,°you can't believe a thing that this fellow saye:' 

Mr. Foreman, he says you can't believe - the Defence urges you to 

disregard the evidence of Maynard Chant, because of his inconsistencies 

and because of the fact that ha lied and he didn't tall the story 
10 at the time. 

Mr. MacNeil, on the other hand, urges you to accept his 

story completely as finally told. Well I told you before that it 

is up to you to assess the credibility of every witness. You don't 

have to believe everything a witness said. You can believe a part; 

you can believe some; you can reject - you can disregard the whole 

of that witness's testimony. It is up to you to determine the 

credibility of the witness and, of course, in this case you will have 
to be, in my opinion, I would instruct you, to be most careful of 

the evidence. You are looking at his evidence and you have to be most 
20 careful. But in assessing his evidence, Mx. Foreman and gentlemen, 

you will keep in mind the circumstances in which this boy came to be 
there that night. Ha had been to a church meeting in the Pier I 

think. He missed his ride. He came over town to try to gat a bus 
to go to Louisbourg, his home, and he was too late for the bus. So 

he started to walk from the bus depot, down in this direction, pre- 

sumably to hitch-hike a drive to his home in Louisbourg. Than he 

becomes involved, becomes a witness to a very serious matter - becomes 
a witness to a very serious matter. In discussing his testimony, 
you -7III-oessk yourselves, did Maynard Chant exhibit the tendency that 

as reasonable people you might feel many people would have of desperately 

not wishing to become involved in a very serious matter. You will 

keep in mind the age of this boy. You will ask yourselves what 

possible motive, what motive, would Maynard Chant have, in telling 
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tha story ipplicating the accused, Donald Marshall. It seems to 

ma - now, that's my opinion and I caution you, you do not have to 

accept my opinion; you do not have to accept my opinion. In my 

opinion th.11::71 is not the slightest suggestion in this case that 

Maynard Chant was in collusion with John Pratico, that they acted 

in cahoots, together, to concoct a story. There's not the slightest 

suggestion that these two people wera anywheres near one another 

'prior to the events of that night or around that time up to the time 

when Chant saw Pratico, and that afterwards they got together to 

10 tell a story implicating the 'accused, Donald Marshall, Jr. Ha says  

that hensav_LII:shall and this other man arguing. Pratico said that - 
they were arguing. Us said, what he said hare first, that he saw 
him haul out something; later he acknowledged it was a knifs or as 

he put it, The hauled out something which I thought was a knife, 
something ehiny."  Pratico said the same thing. Is he a liar? 

Or is there some consistency in his story which in spite of the 

events which were properly laid before you, he was declared adverse - 

in there something there which can lead you to consider that he 

in a credible witness. It is up to you, gentleman. I an just putting 

the picture before you. 

Now we come to John L. Pratico. And again, I read from the 

official record. Again in the direct examination - 

Q. Do you know Donald Marshall Jr.? 
A. Yes sir. 
Q. Do you see him here in court today"? 
A. Yea, 
Q. Would you point him out to this court, please. Let the record 

indicate the witness points to the accused. Did you see him 
on the 28th day of May, 1971? 

30 A. Yes. 
Q. Where? 
P.. By Wentworth Park. 
Q. And where did you first see him that evening? 
A. Up by St. Joseph's Hall. 
Q. Up by St. Joseph's Hall? 
A. Around that area. 
Q. Who was with him? 
A. Sandy Selo. 
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'Q. Did xou know Sandy Seale? 
A. Yes,a did. 
Q. Tell me, Mr. Pratico, what did you do when you joined up 

withSeale and Donald Marshall Jr.? 
A. Walkea aown the road as far as, like around the park. 
Q. Do you know the streets in the city of Sydney? 
A. Yes. 
Q. There's a drugstore there on what corner? 
A. Corner George and Argyle. 

10 Q. George and Argyle. Tall me, air, what took place there if anything 
A. They went down in the park. I went the other way. 
Q. Which way did you go? 
A. Argyle to Crescent. 
Q. You went up Argyle Street to Crescent Street? 
A. Yes sir. 
Q. Then where did you go? 
A. I went over Crescent, down Crescent Street, as far as the railway 

tracks, there on the railway tracks and went up behind a bush 
and I stayed there and I , ent and_mat_down_in a squat position, 

20 nd f_behind_the bushes  w ere I was sitting. 
Q. Wha time of the day or nighuId-thi3 be? 
A. I wouldn't know. 
Q. I beg your pardon. 
A. I wouldn't know. What I'm thinking, it would be 11:324  quarter 

to twelve. I wouldn't know for sure. 
Q. at were_osloing behind the bush? 
A. Driiiklg. 
Q. Tell me; sir, what did you observe if anything? 
A. Well soon as I observed Donald Marshall and seaistalking it 

30 seemed like they were arguing - 
(I told him, "I can't hear you" and he repeated it. 
"It seemed like they were arguing.") By Mr. MacNeil - 

O. Where was this? 
(You understand this is all Mr. MacNeil's questioning. This 

is direct examination.) 
A. On Crescent Street. 
Q. I'll show you plan, exhibit No. 5. Are you familiar with this 

plan? 
A. Yes. 

40 Q. Would you point out please where on the exhibit 5 that  you saw 
the two gentlemen? 

A. There ... 
n. You'll have to speak up loud now. 
A. This would be the drugstore here- 
0. Louder, please? 
A. I went down this way here. 
O. Down Argyle Street? 
A. Down Argyle to Crescent and come up here and stopped around harD. 
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'Q. Stopped in the area marked "X" on the plan? 
A. In thatlarea. 
0. Stopped in the area marked "X on the plan. (Plan shown 

to the jury.) Tell ma, before this evening did you know 
Donald Marshall? 

A. Yes. 
Q. How long did you know him? 
A. Xnown him ever since last summer. 
Q. Did you know Sandy Seale? 

10 A. Yes sir. 
Q. How long did you know Sandy Seale? 
A. A couple of years. 
Q. When you got behind the bush you say you ware at in the park 

there, that you pointed out at approximately the point marked 
on tha plan, what did you observe if anything? 

A. I seen SandySearsand Donald Marshall talking, more or less 
seemed like they were arguing. 

Q. Did you recognize them at that time? 
A. Yee. 

20 Q. Were there any street lights in that area? 

(Thera was no audible response.) 

Q. Take your hand down. 
A. Yes sir. 
Q. And you could recognize them at that time? 
A. 
Q. What if anything did you see them do? 
A. Well they stood there for a while talking and arguing and 

then Marshall's hand came out, his right hand come ,out like 
this- 

30 Q. What do you mean, out this way? 
A. Come out like that you know and plunged something into aale's 

like it was shiny  and I- 
Q. Pardon ma. You're confusing me. The hand came out of his pocket 

and you said something about. shiny. Now how does that connect 
in there? 

A. Well it looked like a shiny object. Come out this way, you 
know. 

O. What did he do with the shiny object? 
A. Plunged it towards Sa&l's stomach. 

40 Q. Into whose stomach? 
A. Seale's. 
Q. What did-1 a do? 
A. He fell. And that's the last I seen. 
Q. What did you do? 
A. I started running. I run up Bentinck Street." 
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.Now in cross-examination and this time, again according 

to my noea - you remember, accOrding to my notes - that's my notes - 
you take your own recollection; you do not have to go by my notas - 

according to my notes,. Pratico said in cross-examination, "Only 
two I noticed werseale and Marshall. Sean waa facing me. Marshall 
facing the other direction. They were standing at arm's length." 

Now Mr. Foreman, the Defence understandabtfacks_Mr. 
Pratico's evidence 1)ecaIseis_drinking which he related, the 
extent of which he related to you that night and because of the 

10 fact that ho, Pratictold_other people that Donald Marshall did sa- 
not-itab Sandy Seals. You aro pretty well aware now from what waa 
broU4E-E-ITaiers you ef the incident that occurred outside here in this 

very court house. You saw John L. Pratico on the stand. You heard 

his testimony and you saw his demeanour. And as I said before and 

repeat, it is up to you, you are the judges of the fact and you alone 

must decide the credibility of the witnesses. I may say that he 

was a nervous witness. That's my opinion. You don't have to accept 
that. He was a nervous witness. There's no doubt about that in my 
mind. And he explained why at times he had told the story that 

20 Donald Marshall did not stab Sandy Seale. .His explanation was, "I 
was scared of my life; I was scared_of_my_life." He had spoken to 

_ -- 
a man by name of-airiatmas he told you. He had spoken to a man by 
name of Paul - Artie or Arnie, I don't know; I've just forgotten 
Artie Paul. He spoke to a woman too but he did say that there was 

nothing as far as this woman was concerned. .He had spoken to Christmaa, 
to Artie Paul and the day of the incident, he spoke to Donald Marshall 
Sr., the father of the accused, .A.fwhich he approached Mr. Khattar 
one. of the defense counsel. who very prt;;;i:Iy7and correct y in 

accordance with the best tradition, would not talk to him unless  
30 there was somebody there as a witness. He told Mr. Khattar, brought 

the sheriff out, that Dorad Marshall did not stab Sandy seals.  Why 
did he tell that story? He was scared, scared of my life." 
"I was scared, scared of my life." That's what a witness tells you 

here in this court. He drank that night, disgracefully - drank 
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,---- -- 
10 would Maynard Chant have to say what he said here in court to you 

that Donald Marshall was the one who stabbed Sandy Seale? He was 

aked for example, "Where did you see Marshall first that evening?" 
iiaid, "Up at St. Joseph's Hall." The accused - and I will come 
to the accused's testimony later - read you his testimony too - 

the accused said he was not in the vicinity of St. Joseph's Hall,, 

John L. Pratico said, "I saw him first that evening up by St. Joseph's, 
Hall." Who was with him? Sandy Seale! The accused said Sandy Seale 
was with him. Later Pratico said that he noticed only the two and 

they were arguing. Chant said the same thing, the two, and they were 
20 arguing. 

f  

1 

30 

At one time, and this is my recollection and you need not 
take it; you will rely on your own - my impression is that Pratico 

said at one time that Sealehad his fiats up. They were arguing and 

Saalehad his fists up. That's the impression I got. 'I think it's 

right but you will rely upon your own. 
Now Mr. Foreman, the defence in this case is not self-

defence. This is not a case of self-defence. This is a complete 

denial. The defence is, I didn't do it - complete denial! Not 

self-defence but even if it were self-defence,. I would have to 

instruct you that if that wee-a the evidence, the late Mr- S8a1a Put 
4 

.up his nets, then to strike him with an instrument and stab him 

was something that would go far, far beyond the right of self-

'defence. That sort of defence would not ba conmensueate with the 

disgracefully. It certainly iz a sad commentary on the authorities 

in this community that a young ran of that age would ha able to 

arrange to have liquor from the liquor store or wherever he got it. 

He drank wine and beer and whatever else he could get his hands 

on. In determining hie credibility, however, you must ask yourselves 

- you will ask yourselvez, and you are the judges, an you will in 

assessing the evidence of Maynard Chant, Khat motive - what possible 

motive could this young man, Pratico, have to put_ the finger of  glsilt 

on the accused, Marehall., What motive would ha have? What motive _ 
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other man7s act. That issue doaa not arise here becauae as I — 
said, tha defence hare is a complete denial. Prat1P0 saiaLl_thAt__ 

they ware arguing. Chant said they were arguing. Pratico told 
of the ohiny object in shall's right hand which he plungsd Into 

Saala'sstomach. The other man alid the same thing. What motive 

would lead this young man to concoct a story, a dreadful story if 

untrue, to place the blame of a heinous crime on the shoulders 
r of an innocent man? What possible motive would Pratico have to 

say that Donald Marshall stabbed Sand• saa'a? He had been drinking. 
In assessing his evidence you will have to ask yourselves, is this 
a drunken recital or is it a recital of a drunken man, or is there 
a consistency which appears between the story of two eye-witnesses 

that night to this tragic event, eye-witnesses as to whom there 
is no evidence by the Crown that they got together, were in collusion 
to concoct tha story. 

I said to you before that that's the main case of the Crown. 

They also have Patricia Ann Harris. Patricia Ann Harris, a young 

girl; she said there was someone with the accused. Remember, she 

is the young lady who was with her companion, Tarry Gushue and 

20 coming from the dance. They stopped for a smoke In the bandshell. 
She says there was someone with him, with the accused. "1 saw some- 

one else there." One person! "I don't know who that person wee." 

She says that Junior, the accused, hold her hand that night. By 

the way, that's according to my notes. Again I caution you, you 
don't have to take my version. You will decide and again from my 

notes, and again I caution you, according to my notes, Terrence 

Gushue said that it was about ten to eleven when they ware on Crescent 

Street going towards Kings Road where Miss Harris lives. They mat  
Junior Marshall and he borrowed a match; Junior spoke to Patricia 

30 for a moment. According to my notes, Gushue said in cross-examination 

that he saw him, the accused, by the Green apartment building. Thia 
was on Crescent Street. "I saw just one with him", he said. Then 
he was pressed in cross-examination, properly checked, and he said, 

19 
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'1 thought,thera was only one" and he ends up, "1 think there was 

only one. Patricia Harris says there were two people there. Gushue 

says there ware two people. Maynard Chant says there were two and 

30 does John Pratico. 

That in essence in the case for the Crown, Mx. Foreman 

and gentlemen. 
I come now to the evidence of the accused. I'm coming 

pretty close to the end. I'm not going to keep you all day, Mr. 

Foreman. I'm coming close to the end of my charge. Once again 

10 have the direct examination, word for word, from the record as given 

here in court. Ha was questioned by defence counsel - 

"Q. ... Had you been drinking on May 28 while you were at the 
home of Tobin's? 

(I have left out a few preliminary question.) 

A. No. 
Q. Where did you go after you left Tobin's home? 
A. Down Wentworth Park. 
Q. Were there people in the park? 
A. Yeah. 

20 Q. Did you meet anybody in the park? 
A. Sandy Seale. 
Q. Did you have any argument with him? 

Q. What happened when you met Sandy Seale? 
A. We were talking for a couple of minutes' and Patterson 

came down- 
Q. You met a fellow by name of Patterson? 
A. Yes. 
Q. What condition was he in? 

30 A. Drunk. 
Q. What happened than when you met Patterson? 
A. Sat him on the ground. And went up to the bridge. 
Q. Who went ep to the bridge? 
A. Ma and Seale. 
Q. You and Sealewalked up to the bridge? 
A. Two men called us up to Crescent Street. 
Q. Two man what? 
A. Called us up Crescent Street. 
Q. What happened when you met these two men up there? 

40 A. Bummed us for a cigarette. 
Q. Pardon. 
A. A Smoke. 
Q. What about? 
A. Asked for a cigarette and a light. 
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°Q. When they asked you for a cigarette and the lht, what did 
you db? 

A. I gave it to them. 
Q. Go ahead. 
A. I asked nem where they were from. And they said Manitoba. 

Told them thy looked like priests. 
Q. You told them what? 
A. They looked like priests. 
Q. 17hy did you make that remark to them? 

10 A. Looked like their dress. 
Q. How were they dressed? 
A. Long coat. 
Q. What colour? 
A. Blue. 
Q. What religion are you yourself? 
A. Catholic. 
Q. So when you asked them if they were priests did you get an enz -cT 
A. Yes. 
Q. What did you say to these men? 

20 A. They looked like priests. 
Q. Did you get an answer to that? 
A. The young guy, the younger one said, 1We are'. 
Q. Go ahead. 
A. They asked me if there were any women in the park. 

I told them there were lots of them down the park. And 
any bootleggers - I told them, I don't know. 

Q. Take your hand down, Donnie and go ahead. 
A. He told us, we don't like niggers and Indians. 
Q. I didn't hear you. 

30 A. We don't like niggers and Indians. He took a knife out of 
his pocket. 

Q. Who did? 
A. The older fellow. 
Q. What did he do? 
A. Took a knife out of his pocket and drove it into'Saab. 
Q. What part of Seale? 
A. The side here. 
Q. Are you referring to the stomach? 
A. Yes. 

40 Q. And then? 
A. Swung around me, and I roved my left arm and hit my lf.ft arm. 
Q. Hit your left arm? 
A. Yes. 
Q. Roll up your sleeve 

(And ha did and you recall he showed the sc tr to you 

gentlemen of the jury.) 
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"Q. A/tor nad, what did you do? 
A. Ran for help. ..." 

I recall, I don't know whstLher it was - I think you can take 
it that Mr. Rosenblum asked.  him, "Did you lay a hand - did you do 
anything to sandy al  that night" and the answer was, "No." 

Now gentlemen, you have to give very careful consideration to 
the story of the accused. I'm sure you will. As was his absolute 
right, he has gone on the stand and has given his version of the 

events that took place on that fateful night. Now contrary to what 

loPratico said, ha said he was not in the vicinity of St. Joseph's Hall. 

And although he was with Mr.Seale,he had no dispute with him - those 
are the words I think - and he did not lay a hand on him. I repeat, 
he had no dispute with him and he did not lay a hand on him. And 

ha told you how Seale came to get the injuries that he did receive. 
And I remind you, Mr. Foreman, that although the accused was subjected 
to a very vigorous and rigorous cross-examination, he adhered to his 

story that he told throughout. Now if you believe  the version of 

the events that  was told by Donald Marshall Jr., then it goes without - 
saying that you must acquit him of this charge. • Having gone on the 
stand he has become another witn-ess in this case. You have the 
right to determine the credibility of him as a witness an you have 
the right to determina the credibility of any othsr witness. But 
you will bear in mind, Mr. Foreman - and I repeat, you will bear in 
mind - that Donald_Marehall_does not have to convinC-3--yrm-o-1---his 

-- innocence. Ha does not have to convince you of his innocence. It 
is the Crown, as I said over and over again, that must prove his 
guilt beyond a reasonable doubt. He does not have to convince you 
of his innocancal 

The Crown„of courzz, underotandably, has attacked this story. 
30 There was some considerable discussion among counsel as to the _ 

nature of the wound that he had on his left arm, the depth - of it, 
whether there was bleeding. Mrs. Davis said there was no bleeding, 
it's true. The doctor at the time - but Maynard Chant said that 
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at-first tbere was no bleeding but later there was bleeding. You 
saw the maL on his arm there. It' e a pretty prominent mark even 
today after a number of months. In assessing his evidence, it seems 
to ma - this is my opinion and you do not have to take my opinion - 
you have to look at it in two ways, it seems to me. On the one hand 
you keep in mind the fact that he stood up, as I said before, to a very 
rigorous cross-examination by a vary capable crown prosecutor. You 
will bear in mind that he at the time showed Maynard Chant, "Look 
what they did to me." It was then and there at that time he told 
Chant what was done to him. At that time he managed to stop a 
car and got into a car and went back to Crescent Street. I think it 
was Maynard Chant - your recollection would be better - who said 
that it was he, Donald Marshall, the accused, who flagged down a 
police car. And it was Donald Marshall who went to the hospital 
and to the police station with the police. I. think you have to aekyour- 
selves on the one hand, is that the action of a man who has just 
commited a crime, who will flag down a police car, who will go with 
the police, who will do the things that he did and who maintains 
the consistency of his story. Keep in mind, as I said, that he.  
does not have to prove his innocence. 

On the other hand, Mr. Foreman, gentlemen, on the other hand - 
in my opinion, you will have to assess very carefully the story that 
he told - two strangers who he says looked like priests, because 
they wore long coats and blue. He asked them, he said, whether they 
were priests and one of them said they were and said they were from 
Manitoba. They asked for cigarettes, smokes; they gave him the smokes. 
He and Seale gave smokes to these people, or he did. Then the man, 
one of these men asked him if there were any women and they said 
yes, -there were lots of them in the park. And out of the blue comes 
this denunciation against blacks and Indians: "I don't like niggers 
and I don't like Indians." 

Now Mr. Foreman and gentlemen, we all know that prejudice 
has been rampant in this world for many, many years. W3 hope and 
pray that in our country we have reached a time in the-progress of 



105 

-235- 

our country.that the hatreds and the bigotries and the auapicions 
of the pasti

will no longer be with us and it seems that there is 
great hope in the youth of the country today who mingle and get to 
know more and more about one another. But that there still exists 
discrimination and bigotry and hatred for different ethnic groups, 
religions - there are those who do not like the blacks, or the 
Indians or the Catholic or the Jaws, or the Protestants, or the 
Greeks, and so on - but in asseesing the evidence of this witness, 
th accused, you ask yourselves the question, it seems to me, my 

10 opinion, at that hour - at that hour - these two men, one of them 
comes out suddenly with this denunciation of blacks and Indians. 
If you coma to the conclusion that yes, it could be that there might 
have been somebody there that night who had that prejudice in him 
against - as he put it - niggers and Indians, you have to go on and ask 
yourselves' the question, why - why. Donald Marehall and Sandy 

Seale who met these two strangers, who gave them cigarettes, smokes, 
who talked to them in a friendly way, asked them where they were 
from - according to Mr. Marshall's, the accused, story - where 
they came from; told they were from Manitoba; what were they, they 

20 were priests. Why, without the slightest gesture, without the 

slightest verbal attack or physical gesture, without the slightest 
provocation, would one of these so-called priests take out a knife 
and make a murderous attack on SandySeal;e, and on the accused himself. 
Why, one would ask in assessing the credibility of the story that 
he told, keeping in mind at all times that there was no obligation 
on him to tell anything at any time. There is no obligation on 
an accused person to say anything, to prove anything. But he has 
gone on the stand, has given the story and you have the right to 
judge the credibility of the story and keeping in mind at all times 

30 that the burden - the burden - of proving that he was guilty beyond 
a reasonable doubt must lie upon the prosecution. 
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Mr. Foreman and gentlemen, I have taken a long time in this 
case. I gave humbly tried to discharge my duty in this proceeding. 

This has been a tragic event in the life of our communities here 

in this Island of Cape Breton, a tragedy that is beyond description. 

A young man in the prime of his life has been swept to eternity; 

a young man is on trial for that charge. We have to discharge our 

duty, Mr. Foreman; our duty in accordance with our oath that we 

have taken, you and I, before God to give to this case our fullest 

attention and ability, the ability that we possess. I have triad 

10 humbly to discharge the onerous responsibility that rests upon the 

judge. I know that you will discharge yours. I know that you 

will discharge yours. No matter who an accused person is in this 

country, be he the poorest or humblest citizen or be he the richest 

and most powerful individual in the country, any person charged 

with an offence will and must be given a fair and impartial trial 

without any sympathy, without any misguided sentimental feeling 

but one that is based on the evidence and on the evidence alone 

and with the proper application of the law as given by the judge. 

The oaths you have taken, each of you, is that you will well and 

20 truly try, and true deliverance make between Our Sovereign Lady 

the Queen and the prisoner at the bar, so help you God. Mr. Foreman 

and gentlemen of the jury, I am satisfied that you can be relied 

upon to discharge this heavy duty conscientiouSly and to the fullest. 

(12:35 P.M. CONSTABLES SWORN) 
Now from this moment on you gentlemen must remain together. 

Lunch will loe provided you by our very capable sheriff and his 

assistants. You will come back to your room. You don't have to 

come back here. You will go directly to your room. All the exhibits 

will be given to you. The constables will ba at your constant 

30 attendance. Again, should you wish any of the evidence read over 

to you or played back, you will indicate, send word to me. 

hope that I have covered all the legal points but if you wish ma 
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to touch upork any matter of law again, be free to do so, Mr. 

7o:roman and 4entl men. Now you don't enter into any discussion 

with the constable. You merely say, I wish to have something to say," 

You say it in court. If you want further instructions or anything 

you come in and ask ma. 

I can only apologize for the length of time but I think you 

will perhaps be the first to say in this serious matter, no apology 

from me is necessary. I want to thank you, each and every one of 

you, again for the care that you have given to the whole case. 

10 12:40 P.M. JURY WITHDREW 
THE COURT: 

Mr. Rosenblum, Mr. Khattar, is there anything that I have 
omitted that you wish me to give to the jury? 

MR. ROSENBLUM: 

No, My Lord, I have no suggestions. 
THE COURT: 

Mr. MacNeil and Mr. Matheson? 
MR. MacNEIL: 

Yes, My Lord, I throw out two or three suggestions to you and 

20 one of which I think is extremely important is in weighing the 

credibility of the accused, his complete lack of explanation for 

his encounter with Miss Harris and Mr. Gushue in his direct exam-

ination and I believe the word "black-out" is what ha used in his 

defence if my recollection is right when ha tried to explain it. 
And also the fact that both of these w1tne33e5 state that they 
saw him up by the Green Apartment House which is a considerable 
distance from the area in which the accused says that the stabbing 

took place. I also suggest to you that these four witnesses place 

him well up the road away from the top of the bridge there where 

30he said the stabbing took place. I also draw to Your Lordship's - 

attention to the fact that Mr. Chant said the cut wasn't bleeding 

but later on it started to bleed. Two professional people, a 

nurse and doctor who examined him, saw no signs of blood or blood 

having been coming from that wound. That's my recollection. But 

I think that is most important on tha credibility of the accused 
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the evidence of Miss Harrie and Mr. Gushue that they :1e7 him up 

the Green Apartment House and also the accused was unable to 

sxplain - didn't explain in direct- 

= COURT: 

Mr. MacNeil, I think I've indicated quite clearly to the jury 

that there is no obligation on the accused to explain anything. 

MR. MacNEIL: 

Once he takes the stand, my Lord? 

(10) THE COURT: 

No obligation on him to explain anything! You can't ask tha 

jury - you cannot suggest to tha jury for an instant there ie 

any obligation on him to gia,  any explanation- 

?CR. MacNEIL: 

Oh no, I don't euggest that, but I eay once he goes to the 

atand, My Lord- 

THE COURT: 

Yes, I know. The underlying principle is that the burden 

lies on you. Anything like that would raiee immediately the 

(20) auggeetion that the court by what it said left the impreezien 

with the jury that there was something the accused had to do. 

I think it would be highly dangerous, something that you would 
not want, and I think that on the whole I have covered the 

Prosecution's case fairly adequately as well as, I trust, the 

case for the Defence. 

MR. MacNEIL: 
Oh, I agree with that, My Lord. I was making these suggestions 

the accused. only as it goes 

THE COURT: 

(30) With all due 

have any right, 

anything that I 

satisfied in my 
between the two  

to the credibility of 

respect, Mr. MacNeil, 

should you have cause 

said, at a later time 

humble opinion that I 

sides. 

you will of course undoubtedly 

for it, to take issue with- 

For the time being I am 
have endeavoured to do juetice 
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MR. MacNEIL: 

Oh, no ciuestion about that. 
THE COURT: 

That I would ask you gentlemen to agree unreservedly would 
be such, much, to be hoped for. But I am satisfied that based 

upon my experience on the Bench and the case: / have read that 
the matter has been properly decided. I may of course some day 
find to my great surprise that it wasn't so. 

(10) 12:45 P.M. COURT RECESSED 

4:35 P.M. JURY POLLED, ALL PRESENT 
THE CLERK: 

Gentlemen, have you agreed upon your verdict? 
FOREMAN: 

Yes. 

THE CLERK: 

Do you find the Accused, Donald Marshall Jr., guilty or not guilty? 
FOREMAN: 

Guilty. 
(20) THE CLERK: 

Gentlemen of the Jury, hearken to your verdict as the court hath 
recorded it: you say you find the Accused, Donald Marshall Jr. guilty, 
as one says, so you all say? 
JURY: 
(Indicate affirmatively.) 
THE COURT:  

Mr. Foreman, gentlemen of the jury, I want to express my sincere 
thanks to you as I did earlier before you went out, for the care 
and the concern and the attention that you gave to this case 

(30) from the beginning until this morning. It has been a very serious 
case. It has been one that has taxed your every moment's attention. 
I am expressing on dbehalf of the Court to you, Mr. Foreman and 
gentlemen, my appreciation for your dedicated discharge of your 
duty. You may sit here for a few moments because, Mr. Crown 
Prosecutor, I propose to sentence the accused. 
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THE COURT: 

In the lieg4t of the statute, it 13 my intention to proceed 

with the sentencing of tha accused at this time. 
MR. MacNEIL: 

As Your Lordship pleaeae. 
THE COURT: 

Mr. Donald Marshall, have you anything to say before the sentence 
of the Court is imposed upon you? 

(10) MR. MARSHALL: 

No. 

( DEFENCE AND CROWN COUNSEL INDICATE THEY HAVE NO COMMENTS ) 
THE COURT:  

Gentlemen of the Bar, the sentence of the Court, of course, is pre-

scribed by the statute. There is no discretion in this matter left 

with the Court on the finding of the verdict. Before I do paez 

sentence, I would merely wish to say to counsel for the defence 

particularly that they have discharged their responsibility to 

the accused and have represented him in as capable a manner 213 I 
[20) have seen anywhere in the province since I have come to the Bench 

of Nova Scotia. He has been well and properly defended. The 

attitude of the Crown in this case has been equally in the best 
tradition of the profession of law. There is no sentence, Mi. 
Rosenblum and Mr. Khattar, that I can pass upon the accused which 

can equal the personal anguish that he must carry with him through- 
out his life that he has taken the life of a fellow human being. 
This act has brought tragedy to two families in this community. 
Al]. I can hope, that out of this tragedy there will coma a lesson 
to others that will tall people that violence, use of arms, and 

:30) so forth, can only end in heartache and sorrow and tears for the 

one who commits the offence, for the one upon whom the offence is 

committed. What the future will be for the accused is not for 

me to speculate at this time. The institution to which I will 

send him will be one where his conduct in the future will be 
looked upon and much will depend upon himself in the year ahead. 
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At this moment I can only pass the sentence which is preecribed 
by the statute, the Criminal Code. This I propose to do. 
Mr. Marshall, will you please stand upl 
The sentence of the Court is that you, Donald Marshall Jr., shall 
be imprisoned in Dorchester Penitentiary, in Dorchester, New 
BrunswicX, subject to the -rules and regulations of that institution 
for life. 
MR. MacNEIL:  
Thank you, My Lord. 

THE COURT: 

The Court will now recess while we proceed with the other case. 

( 4:45 P.M. NOVEMBER 5, 1971 COURT RECESSED ) 
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1, Camilla Sutherland, Supreme Court Reporter, hereby 

certify that the transcript of evidence hereto annexed is a 
true and accurate transcript of the evidence given in this 

matter, THE QUEEN v. DONALD MARSHALL JR., recorded on the 

STENOMASK and transcribed by ma. 

Camilla Sutherland 
Official Reporter 

HALI?AX, N.S. 

DECEMBER 16, 1971 
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PROVINCE OF NOVA SCOTIA 

TO WIT: 

IN THE SUPREME COURT  

APPEAL DIVISION - CROWN SIDE  

PER MA,7ESTY THE QUEEN  

RESPONDENT 

v,L.rsus 

DONALD KARSHL, IR. 

APPELLANT 

WHEREAS I, DO4ALD  MARSHALL, JR., was tried in 

the Supreme Court of Nova Scotia, Trial Division, at Sydney, 

Nova Scotia, on the 2nd, 3rd, 4th a.nd 5th dilys of Novc.mbsr, 

A.D. 1971, before Hit Lordthip Mx. Justice J.L. Dub.insky with 

a Jury on the charge that I did at Sydney, in the County of 

Cape Brc-ton, Province of Nova Scotia, on or about May 28th, 

1971, murder Sanford William '(Sandy) Seale contrary to Section 

206(2) of the Criminal Code of Canada; 

AND WFEREAS I vas convicted in tha paid Supreme _  
Court of Nova Scotia, Trial Division, at Eydney, Nova Scotia, 

on thc 5th day of Now_mber, A.D. 1971, before His Lordehip 

Mr. Justicv J.L. Dub3ntky with a J1.,.ry on the said charge of 

non-co_pit.al rurdr, zr- d fur the said offence z:entsnced on 

the 5th day of rovErr_hcr, A.D. 1971, by Hit Lo.rdbhip Mr. Justice 

J.L. Dubint.kv to life ir:pri-,onnt in the Fqdrral Penitent!eary 

at Do)chzcrtr, in t.1-(,, Fvov.i..K!!. of Nav Erilyf'-r3ck; 

Y3T10E I i7)1_---,d ar.pr.1 or in tho 
_ 

aoply for 1,-Lvc,  t al 1:o the A?pst1 Divirion of 

the, SIT:71:-_- Court .7;rdrzt 
on the following grounds: 
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THAT the Learned Trial Judge erred by not 

adequately instructing the Jury on th2 defence evidence; 

THAT the Learned Trial Judge erred by his 

charge to the Jury in that he gave his own opinion on certain 

aspects of the evidence which opinion was highly prejudicial 

to the accused; 
THAT the Learned Trial Judge mioclirected the 

.7%:-N,  on the meaning of "reasonable doubt"; 
THAT the avidence e.id not establish beyond 

reanoLabe doubt the guilt of the accused; 
THAT the Learned Trial Judge erred in a,3king 

the jury to draw certain inferences from evidnnce which wa 

not presented; 
THAT the Ls-arned Trial Judge miudirected the 

Jury that it was their duty and his duty to lock at the.  

evidence and from that source alone to arrive, at the conclus
- 

ions vhich are required by j-o.stice and by law; 

THAT the Learned Trial Judg miLdirected the 

Jury in that the charge of the LeErnod Trial Judge was capable 

of being understood by tha Jury ar being prejudicial to the 

atcued; 
THAT tha conviction is against the avidence, 

'fieight of the evidence and ths- proper application of the 

crJvid:on7;e ?nd perverse; 

TIII.11.` the afi-lrus 41-) the Jury by the Prosecuting 

Of v h1;.gh1y z;n,.1 _±n which 

he expred hin perrori op5nicflthit I c g,.1ilty of the 

char:ja on which I wac trio.; 

TFLT thz Ti=s1 Jgo sF:red in admitting 

cY1Conoc; 

11. • T!;n": lic-zTnc,d T7'3=1 Jvr_Igf:7. inproparly peImitt

th 

nd 

Pr:.!sfne Offic,7,r 2 0 the uitntas, Mayratrd 

fil?Hnc.1 
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12. AND such other grol7nd!: 11; may appear whcn I 

or my Counsel obtain a transcript of the evidence at the trial 

and the Judge's address to the Jury. 

I desire to pr(:Lent my cal:e Lnd agrurzents orally 

throc.gh  Counsel. 

1F a nr,w trial 4 8 directed, I c.re that auch 

new trial be before t 

r-.71' ADDRESS fo7 ic c/o C.M, Roconhlum, 

Q.C., 1 97 Charlotte Stre2t, Fydney, Nova Scotia. 

DATED Syc'ney, r the County of C6,7e Breton, 

  

.7=1- ovince of Nclva Scotia, thit, iGth day c.,f 191. 

Sgd.  ronE,ld Marshall, Jr. 

Donald rarshL11, Jr. 

TO: 

The lionou7,-zbla The ;.ttorncy 

G73nera2 of Nova Scotia, 

Ilalifax, Nova :.cotia. 

Dan521 B. /,:orrison, 

5-_Ipr::ms Court, Cri).>711 

Nc.va Sr2otia 


