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CARALA

MAGISTERIAL LISTRICT OF THE
PRCVIKCZ CF LCVA SCCTIA
COUNTY CF CAFZ BRETCKN

IN THE SUMMARY CONVICTICN COURT

THD (UZEN:  SGT. DET, JOHK F. MacINTYRS IXFOPVANT
- N
DONALD MARSHALL (JF) DEFENDAN
CHARGE: SECTION 206(2) OF THT CRIMINAL CODE OF CANADA,

SYDNZY, CCOUNTY OF CAPT BRITCN, FRCVINCE OF NOVZ SCOTIA,
MORDAY, JULY 9§, 1971 COURT OPENED 10:00 A,¥, .

The Accused presant,

Jehn F. lcDcneld, Prbvincial Judge, presiding.
Ccnelé C. NacNeii, Q.C., lrown Frosecutcr, present.
C.l's Rcsenblum, (.C,, Defence Ccunsel, present,
.J. Fhattar, Q.C., Befence Counsel, present,

Irene Fclullin, Official Reporter, present,

BY THE COURT

DONALD YARSHALL. JR. you are charged at or
neer Sydney, in the Ccunty of Cape Breton, Nova Scotia,

on or abcut the 28th day of May, 1971, that you did murder
Sendford Willisr (Sandy) Seale, centrary to Section 206(2)
cf the Cririnsl Code cf Canada,

FEOCECDING BY WAY OF PRELIMINARY HEARING .

The Court orders no publication by the Press cr Radio of

the Frelicinary Hearing, )
Lr, Nagvi, sworp .. . .

¢. Your full name Doctor?

E E! BI. bacl!gl],_

A. Yy naze is Mahomad Ali Naqvi,

C. And are you a duly qualified xedical practitioner, . -
practigiﬁg zedicine in the Province of Nova Scotia? ..

Ao Yes I am...., . o .o os- zeneUTsstition, the

i s, e a ... - S
Aod et TLlir ant win Tronaforsd




18

20

£
.

Iz

How long have you been practicing in Nova Scotia?

Eleven years, :
You reside and practice in the City of Sydney, County i
of Cape Breton, Frovince of Nova Scota? !
Yes, I
What are your qualifications, _ l

Mr, Rosenblum

A.

Q.
A.

Qo

Qo

A.

A.

A,

- 28th and One o'clock on the -29th.
Q. -

Qualifications adritted, -
By ¥r, Macleil
Were you practicing in the City of Sydney

on the 28th cf May, 19717 .

Yes I was,

During the course of your duties did you have
occasion to administer to Mr, Sandy Sesle?

Yes I did.

And where did you first see this man%

In the emergency room at the City Hospital,

Describe the man bimself, not his injuries but the
man-himsalf?

This pstient was brcught into the emergency room

in & state of shock, with no blcod pressure, no pulse,
he was pale and unresponsive,

WVhat time of the day or night and what date was this?
This was approximately between twelve midnight on tke

And did you administer to this patient?

Yes, -~ .

And wvhat vﬁl dons? . R v

The patient was prepared after given three intravenous,

- four units’of “0" Fositive blood due to the urgency of
" the situation, with no luck in rescussitation, the

- patient was placed on the respirator and vas transferred

to the operating room,
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What took place?

~. He was prepared in the operating room, put under

i
8 renaral anesthetic and an incision above and below E
the stadb wound was made, this vas converted into s E
peraredian incision. There was no tear into the small I
bowel but there was a tear into the midtransverse colon ;
and there ves free spillage of fecsl materisl intc

the peritcneal cavity, Hugh retroperitoneal hermatora
extending frcr the level under the esophagus right dcwn
toc the iliac crest cn the left side, There was heratoma
intc the bowel and this was not touched because cf

fear of bright bleeding 8lready present into the
peritoneal cavity, lerpge sized opening was seen to the
superior pesemteric vein with a free bleeding of this
area, This opening was closed with vascular sutures

and the superior mesenteric vein was repaired after
dissecting proximal end, Then branch of the middle )
colic vessel which was bleeding, having passed the knife
through the area, was ligated., The colon was extericrized
8nd there was a large amount of blood into the stomach,
the small bowel and the colon and the patient hagd
brisk bleeding through the entire gastro intestinal tract,
Hovever, the stomach was nct openec due to the critical
nature aud there was ro obvious laceration or tear seen

into the stcmach. The bowel vas Placed into the- -

peritonesl cavity which again could not-be placed bacauso i
of the huge hematcrma occupying the entire abdominal . = - E"‘

cavity, thers was also a dslation of the small bowel,

colon was .brought out asg a’colostomy, 'This pifi&ﬁf”ﬁin

The abdominel cavity was closed and the midtransverse - - [;
|
!

spite of necessitated measures and corrections of 1njuriel

]
.
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“thoracotomy wound,. The thoracotomy wound was closed

as & result of a stad wound, contimued toc be in

& st& of shceck, with no urine output and no response,
As 8 result of no improvement, the patient was taken
beck to the operating room withir a fev hours, who hsas
been in a critical concition since the operation wvas
brought into the operating room with pressure ranging
fror 40 and 50 of a systolic and the wound was opened {
from the xirhold tc the pubis, from the top to the
betton, The srall bowel was msrkedly vilatious

whore the previous mesenteric vein was repaired and

did not function. The colon was vilatous and dialated
and the previously seen hematczra into the the back was
increased in size because of this a pressure on the
acrta behind the escphagus was applied by Dr. David Gaug
who was assisting me at the second procedure, The
@orta was dissected with this dissection there was a
gush of bleeding and we lost the control of the aorta
8t this point. Due to this with a hand pressure on his
aorta a thoracotomy was done through a left thoracic
incision crtting the two costal cartilages and gcing
between the 6th rib intercostal space. The aorta vas
clamped in the chest with a Satinsky clamp, then
opening was seen into the acrta distally which was just
below tre level of the renal vein, This opening was
closed with a 4 O 811k suture. Once the hemostasis was

achieved and the opening was closed, the pressure

packs were applied and the aorta clarps vere slowly reldased,
After releasing the clamps, there was some increase

in the blood pressure and attention vas éravn to close the

-_—

gy SO : v oway e : £ T8 Oy
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with en interrupted chremie sutures, Hermcstasis

wes achieved. Continuous sutures vere applied into
the cuscles and the fascia, Skin closed with black
$ilk sutures and a chest tube wvas inserted for
theracid drainage, Folloving this, lttohtion vas
¢rewn to the abdozinsl part of the vcund, the
hercstasis by sutures into the abdominal part of the
vound wes achieved. The small t(we] at this tipe
alcest peritoneur:, however, the pulsaticn into the
najor vessel was present, Due to the extensive -
envclverent of the szall bowel 1t was best felt tc
leave the szsll bewel intc the ebdeninal cavity which
cight recover and if not so patient condition continue
to izprcve within the next twenty-four or forty-eight
hours and & second lecok operaticn would be required,
Following this the patient was transferred into the
recovery roor, He contihﬁed to be 1h.i stafﬁ of
shock in spite of extensive measures taken for
rescussitaticn, During the entire procedure tventy-
seven pints of blood were given to the patient but to
nc avail, He was pronounced dead,

At what time doctor?

At Apprcximdzly 80'eclock,

v e - -

On what date?
Betueen 8 to 10, this vas on Nay 29tn’ ™" -7°
Doctor, you said you gave ﬁ§:3séifo‘fift6§n“br.so
pints of blood?

Twenty seven (27).

Tventy-seven, d1d you first of e11 determine thetype
of blood.ot this young man?

When he arrived he was in such bad shape and patients
that come in like this, in order to revive thez, we
give them 0 negative or 0 positive blood, irrespective
of what group they belong to, If we feel this miohs
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118 you eve-tuslly type the bloo of 1:r. Telep.
Yes sir.

"het wes tnct blood trye, rlecss’

i.ere 1t sgre "C Jositive.”

low, dector, you s:zié you werr belrp :+ssistad vy
ir. Livie Ceumt

P8, - ’

+#nG you tlso mrrtiorecé ir your eviderce o- cevergl
cccesiors, ¢ stel wourd, whet 6ié you mesr by thet’
This pztiert wes btroupnht ir with the sm all bowel °

outsicde the sbdonert. There wss an oprnirp ir the

sbdoment ¢nd it ves mede Ly & sherp cblect, .

-

mould the irjuries you cescribed :nc¢ the tre:tment

ir the hosritel.te consistent w¥ith & steb wound.of
e krife?

&ny shierp ot ject,

You werc .the suryeor, wouldé _you'ell his Horor the ™ °°
cause cf cesth? : I
Cause.of death ir this ccse wes massive traums.
“hich meenst

IJnjury to his color, rencre;se, veln anc smsll bows)
erd aorte.. e
Csused by%

Cgused by & stpl wound due -to & sherp object.

Loctor, .J understirc.vcu stayed with the patiant from

the time he ves edmitied urtil the time of death?

Y88 iy m® 2, ol Bl T LR Sl T

Ey Ir. ioserblum - . ,=-.z-. . . urtC

LG, jii.-:'f.j!'].c_lv';. % e o votlent or the vi.tl: ‘-L%
fawmct tve e ! “Uter Cirite TemirITErt WL ot the
Faceqy grezizioy ot orarit. ) Hr €'t ceern 4rne tound th
L8 ruLiLmr i e eEvhBT fey e ordy glirg
5121 ¢ o ¢ tedlies B LY gl L

T e e e L » L ta toe « 1T

n
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“het is your remr doctor:

LCavid Gerum.

You are row precticing wedicine under the lews of
ove Scotim?”

] em.

- — - ———

«rd how Jorfs heve you bren prascticing, doctor?
Since 43, over twenty-five ye:crs.

4nd you 1eside end prectice ir the City o~ Sydrey?
Yes. E
*het ere your quelificutions,éoctor?

L pruduste of LCalhousie University.

Fv Y'r. Fosenblum WaiJFICLTI{IS WDUITTED

2. Now, were you scting gs such or the 28th of May, 19717
iie Yes.

«. U1id you ¥row s rertlemsr by the nsm~ o}-:;né& :pélei
te Yes, I know hig, I dor't Just krow how you w&nt me to

boe _Yes. --:pn - L '

ssy thet. 1 krow the femily, I krew the man. T haén't
seen him in years but J ¥rew the men thet wis Injurec weg
Sundy Seule,

and wee this the man, Ssndy lesle, thit you sscistec I7.
Kaqvi in tresting on the 28th of &y, 19714 .

Yes. S i

- fem e e . " s

ind doctor, was thet.s very concisn, detpiled report froﬁ
Or. 'Nsqvi, if you were ir the Court iooa &né heerd?
Cimn you tell his Honor whet injury this msn custeired, ﬁ:t
the details of ;the, internal Injury® (7 .. (rea - - ;

Tel), I wesn't presert .shen the pstient or the victim wa!

first_trested.inr tﬁe Cut-petients depsrtment &nd st the
i

first operstior thst right. 1 hedn't seen the wound th
hed sustained when he was brought in, the only thing I s
familier with 4s that beceuse of the deterioretion of h

corditior it wis necessery to returr him to the C.F. sgafin
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gL jey vegse) ord ﬁi:‘;Bfomtnt

vas opened, the incision previously rude wvas opened
and we had discovered a laceration of the main artery,
aorta, wvhich vas described was suturec ané¢ the cther
injuries which you already knov,

Q. Cen you tell us, doctcr, vhat type of injury this pan
suffered?

A. Well he had suffered a wound as & result of soce sharp
cbject penetrating the wound -f the abdoment.

G. Doctcr based on your experience that night when you
did adrinister to the patient, would you agree with Br.
Naqvi with the csuse cf death?

A. 1 would, - '
Bv_¥r, Rosenblum
‘NO QUESTIONS.

Ccarl VacDhonald, Svorn . By ¥r, kKacNeil

Q. Your full name VMr, MacDcnald?

L. John Carl VacDonald,

Q. Wwhat is your occupation? S

A. 1 am the lund surveyocr fcr the City of Sydney.

Q. And where do you reside in the City cf Sydney? .

A, No 1 live in the Tcwn of Dominien,:

Q. And what are your qualificaticns as a Land Surveyor?
A. 1 an a qualified Nova Scotias lend Surveyor.- ..

c. 'lnd how long havo you been 20 qullified? _Eyaie,

——

il

A, Fiftean (15) years.

E'_.l'-_r_._ioéﬂb_l_“.!_;;'j-
' QUALIFICATIONS ADMITTED, - % : - :.

e . —_— e - -

Q. Did you Mr. MacDonald make & survey of. an area in the,
City of Sydney known as Wentworth Park?

A. - Yes sir 1 did,n. I:izrr--1 ltrvoet shsee § nazi ocf

Vrmtwnste e v Lo = [SPR
[P s . 5 Woge ey R SN s

P - i s
== . i - - —

f - i ™ .. - . e S . P
ST ONELL WTTE LT RN JiYe L oLaverni o poorleal ettt
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Di¢ you make a plan of that survey?
Yes 1 414,

c.
A,

Q.
A,

Qo

Ao

Qa

Ao

Qc

A,

-Dces this plan ccntain the entire Wentworth Fark area?

“On the louth side of Crescent Street it shows the first

]
nine (9) houses fror Bentinck Street going towards
wiasslidl _hj nﬁ__‘h__
Argyle.,: -+ ~~::-- - .. ., _
/__,_—._.____ - - -

-Would you oxplnin whut 13 on thl Horth side of Crescent
‘Street? (:..--, _ B

.The north:-side of.Crescent Strest shows a part of
.Wentworth Creek, C,N.R, tracks runn;;;h;hnough the park,

I show you Exhibit M1, Please, vhat g that?
This 1s a plan showing Wentworth Park located in the

City of Sydney,

County  Cape EBreton, Province cf Nova Scotia?

Yes,

Wentwerth Park, Mr, YacDcnald extends frow what ares
tcwhat area% 2

Wantworth Park s bounded by Argyle Street, Crescent

Eireet, Bontinck Street, Byng Avenue and Ceorge Street,
at least the amount of Wentworth Park I made the survey
in,

Ko sir, :

It dces contain the area from Byng Avenue to Ceorge
Street to Crescent Street to Argyle Street?

Yes sir,

Now can ycu pleass exrlain to his Hcnor vhat this
Plan represents on the south side of Crescent Street

West c¢f Buntinck 8treeat?

That's on. the North side of Crencent? " =) 5
Xo thl Sauth aido cf Crescent Streut. _.Ti}'_?f

— R -
8323#39 k ways in the park and several physlcll toatures

such as trees, bushcs, shrubs and signs,
\__""--______
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h.

; out from the Crescant Apsrtments und from there it
—-....___...—-———--..__-—-—-—-—.—-——-——...,

Q.
h.

The width of Crerscent Ctreet frot curb to curb
'_.-'-'-_'___“-‘—\—_ __—._—__‘_-__

13

-3 .- ]

J rotice the e it ¢ number, J didn't count them but

Urrp1ds of fifteer- tverty circles elorg the railway

tracks, whet do they represert?

They gre bushes,
C"—‘-"—"-—-._..-’"’-h_
orcé c&r you tell us the heipht of those bushes. You gre

rov goinr to refer to y-ur fie)d rotes, reds by

yourself st the time of the survey:
Yes sir, the tushes viry ir heirnt from three feert to

six feet hem are zround L3 or 5§ feet in

heirht.

_—

(en you tell the Court what the circulur, ruroer of
circles - 2 = 3 ciicles terpet a]p;arin{ item?

hs extleined ir the lerend or the bottom, if the ore
you gre referring to is the seme, I think it is,

1s the third one which Gesifnutes povier poles.
“hat does the squsre on the south side of Zentinck Street
or south side cf Crescert Street, anjroxicetely orrosite
the house of I[.%. Cemrbell?
North side.

J sp sorry, north side’

"he squsre scrors the street from the house shown &s
D.W. Crz=otell's house, 1s & sifn which is written

"o purkirg any time," on it.

how can you tell us the width of Crescent Street?

is 21 feet, fron Argyle Street ur to s point Just

widens until 1t reaches .2 maximum of 35 feet to

e

Bertirck Street,

* ——

Intersection of Bentinck Street?

Yes.
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“<w Nr. KecDoneld can ycu tel) me the width fror the

tracks to the Northside of Crescent »- ln&.gi;an'péint
{rcx Bantinck Street, Dc you follow me?

<k you give us eny distances which will represant the
éres of land from the track to tne lorthside cf Crescent:
Street? _ ;
Yes 1 can scele any distances on the rlan, it 1s drawn |
to scale,

Wwell let us take it infrcnt cf the Canpbsll'house,.uhat
is the distance here?

Frex tbe hcrth curdb of Crescent Street acrocs frox the

-

cacptell hcuse tc the railwey tracks is 37 feet, i

wbet 1s cn the Nerth side of Byng Avenue?

The Rorth side of Byng hvenue has shcwn & house
Cesignated as 103 Byng Avenue vhich ] know is & red
hcuse &n? ozcupied by Mr, K, Vathescn,

All the other distances are to scale on fhis plen?
Yes. . .

Now you show on your legend scme pcver pcles 125 M.V, light?
Wculd you pcint cut to the Ccurt where thcse poles are?
There is twvo poles just 1nsi¢e’thatcurp of Crescent Streef
one 1s located across fror a house éccupied by

N.A. McQuini end the other one is scross frcm the
Crescent Apartrents,

¥r osenblur . Ty ) .

l
18
What distnnce would there be- betwaen thosu two powver pcle1?

The distance betwaen the two pever Peles t:_scabes 164 ft
.,._____...-—-—'_-—'__-_"‘--—_
These obeervaticns as disclosed on your plan were made
fe

intho day time? 2ces

Yes . ...
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hoy Gculd, swvern By .ir, MacKeil

G. Wwhat i3 your full naze, please?

L Hoy i-uié,

Q. Where dc ycu live?

L. 124 jectertou Street, Sycney.

R. Thrt's 4o the City cf Sydney, Ccunty of Cape oSretor,
Frcvince c¢f Nova Sc otia%

h. Yes.

t; An2 cc yzu lmow the sccused in this cazse lir, Ccnalc
Marchall®: .

A, 1 dc,

C. And were ycu iIn his cc:pan; cn the 28th cf May, 19712

A. What day would that be?

G. That wculd be the day this cffence took place?

A. Yes I was.

Q. And where were you, where did ycu first join his
ccnpiny?

A, We were in YWaverly, Nova Scotia and Shubenacadie
end returned tack to Sycney et approxicately 9:30
that evening.

G. 9:30 cn the night cf the 28th of May, 19717

A. Yes, ’

Q. Did you cwn 2 jacket at that time?- "~ . - .

A. I die,

Q. Describe the Jscket to the Court, pleezse?

h. A Yellow vincbreeker with white stripeés on the“side.
-

Q. Vhat was the conditicn of that jJacket on t he 28th day
6f_Rey, 19712 ... .&Lie O TIOOT L Tt e

A. It was in good condition,

Q. Wés there’ any rips or tears about the jacket?

A No. w4 Be eyt = o« b ety 0t gilbal ol wie, viwm gl

Q. Kow Mr, Could, 619_??u do ‘anything with that jacket?

h. Yes I—iéghed 1t-;o Déh;idty;rshall Junior,

e et
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And vhere ¢i4 You losn §t to hig?
At wWaverly on a Thurlday. _
D¢ he wear 1t 11 day th, 28th of May, 19717 ;

Yes he dia,

Ycu arrived home at vhet tipe? i

Ahpiaxldltolyi9130.- ;

Was he st111 vearing the jacket at 9:30 on the 28 th cr;

¥ay, 1971>

Yes, . F

-_;;;_;;tt YOU 88w hir he wag wvearing 1t2

Yes,

And wvhen the pext time you saw this Jeacket?

Welnesday the !ollowing voeek, I wag asked to bring

the jacket into the pelice station,

An¢ what dig You do?

I asked Mr, Donalg Fershall, sr. 1f I could have the

Jacket, _

In particular what d1d you do?

I received the Jacket?

From whe?

From Mr, Donald Marsblll, Sr. and tock 4t over and

turned 1t cver to Det, YacDonald ¢r the Sydney Police,

This vas ycur jacket that you received from Donalg

Marshall, sr.7 - -

Yes it ves,

What' vap the ébhaifion:}cu“ruéeivad it Trom Donald

Marshall, sp,7 - oo : :

Eﬁfif_i&é_ﬁ;é&g;ﬁg;ihg, I don't knov which sleeve, down

this Vay[< " - T

OR"Vhach asmp o |

I'don it recall the arm sir, vas either one of the Lia;égka'

&nd there vas genme blood stains on it E
— s :
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Q.
A.
Q.

A,

fcnald Farshsll, Er., swern

L

- Y -

And you turned this jucket over th Sgt. MacDcnald?
Yes 1 dig.

Was there any blood stains onthe jacket when you
loaned it to Donald Marshall, Jr.?

Not that I lnow of,

NO QUF.STIONS BY DTFEihlE

Q.
A,
Q.
A,
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A,
Q.
A,
Q.
A,
Q.

A..
Q‘.‘

A.

Your napme 1s Dcrnald Marshall, Senicr?

Dcrald Joseprh, right,

You are the father of the sccused?

Yes,

And where do you live Mr, Marshall?

38 MicMacCrescent,

In the City cf Sydney? !
Yes,

Do you Imow the last witness, Mr. Roy Gould?
Yes Ido..

Did you see hir cn the 2nd day of June, 19717
Could dbe, cne day that week.

Did you give him any wearing apparel?

Yes,

Qould you describe what that wearing apparel wvas?
A Jacket, yellow with wite strips,

And this was the description that day?

Yes,

Was that the same jacket? e Tl e

Could be the sare jacket, yes,
Where did you cbtain this jacket.from?
From wy howve, L.

Where in your homofiifs. e % A owEeh e S R

By Mr, MacNeil

It was hanging in one of the dosets in one of the bedrooms,
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Qs Did you see that jacket before?

A. Yes Idi@, ¥ AR

C. Wrere €14 ycu see 1t%

A. Roy Gouléd had the jecket on every once in awvhile,

Q. Did ycu see it with your son?

A, Nt on him, nc,

Q. Did you see hiz with 1t7

A. No._

BQ_CQUESTIONS BY DTFENCE

Det. Michiel R, MacUcneld, sworn By Mr, Nacﬁeil
G. What is_your full ne=e”

i. Michael llacDonald. )

Q. What is ycur cecupstica ¥r. MascDcnald?

A. Detective Sergeant with the City of Sylney Police Depart
¢. How leng have you baen acting 23 such?

A. Six (6) years,

Q. Were you acting &s such cn the 28th day of May, 19717
A, Yes sir,

G+ And also on the 22nd d&y cf June, 19717

A. Yes sir, i

Q. Do you know Nr. Koy Gculd?

A. VYes sir,

Q. And did you see hir on the 22nd day of June, 19717
A. T did.

Qs+ What tock place betwaen you and ¥r. Cculd?

A. Mr. Roy Oould landed at the Tolice Station in the

»+ City of Sydney Folice Sation and turned cver to e

-+ ore Jacket dbelonging to hirmself/

Q. Describe the jacket? . - - ;--v:0 'fr::ry?‘

A, Yellow, ‘outside yellow, white strips,inside white,

en
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hr@ whet did you ¢o ith this Jucket?

The Jocket wis ir my cere until 3 wert tc the 1.C.%.i

J:b. 4r Srcvville with §t end turred 1t over to ther.

N\« Ané do y~u kno» to whoz you turned over this Jecket*

b« at the time, 1 Just forpet his na:e. I heve 1t merked.
ve There do you he e 1t zarked?

he Wr. luff, F.C.'.F. Leb 4r fackvilled

Y Tn¥ CouiT

Y+ h serpgegrt?

he No r. Iuff 35 s civilien :

2 CAPCTTLIL LY JrPTitE

e
Lo
"‘-
hoe

Ll

ie

Q.

he

Fetricde &nn Herris,

How ©l1¢é sre you?

Fourteen (1L)

By the Court

“he#t prede wcre you ir, ir schcol?

Crede VIII.

hre you roihg'to school now?

Yes sir.

You ere in orede‘?II?
————

Coinfp into Crade VIII.

“het school o you go to?

Central.

‘Do you kpow whzt i1t pesrns to teke &n Czth on the 3ible?

Yrs,

hetT -
To tell the tr'uth.
. %hat happens to peopla who don't- toll thr truth?

.Inrjury.-

.

Thet hsppans to people’ who c0mmit per jury?

Co to & home."”

- —

r 1.

. ——— .
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N

he

G.

hoe

.Q.
A.;

Qq.‘l

k.

Qe

l‘ll

“Yeou

overirr of the 28th of ey, ]011?

Yes.

~Terry Cushue.

‘-—""—-__._-_._— r B
nnd #het time did you Jfﬁﬁﬁ_ﬁﬂﬁ-siff‘? ' e
A.__QQQHE_IO 30 - 11 ‘O'clocks,

R

-+ 20

io you fo to (hurch?

Cometim-t.

“hit Church do you ro to?

Urited.

iiov. ofter do you fO «... 80 you fo to tundey <cheol.
understsrd whet tho-mrsninr of &n Ceth is, do you,
vnd you ¥rov whet heppens to people that ere found :
guilty of telling fu)terhoods under Osth in Court, do yod?

Yes sir.

[ Gy SR Y D A

Bv 'r. Veckeil

“het §s your full nime, ple; se?

i

—

tné where do you live:

€ Yirg's 7oad.
ind how o0ld ire you?
Fourteer (14).

Did you stterd L dirce et ‘t Joeeph s Fsll or ‘the

Yes sir.

(né did vou leave thct dence?

Yes sir.

Vere you soéompanird by snyone or rot?
*ho?

—

and where 4id you po? :

rorn to the park.

\____...-—-—
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4

Jl.o

G

ﬁ.

. A

Qe+ &nd you house in on Kinp's Foad?cc-z:ird =S .- o
O . i e

A

¥Yhet poerk?

“het time would it be wher you decided to leave "entworth

»-..______—...___________-‘ gl

¢ ticiparatte cnd left

you valked behind the bindshell?

“entworth dowr by the Zirdshell.
&nc whst did you do there?
Ve sat or the bendshell snd he
c;gﬂ:;;t up Crescent Ctreet,
EEi Jong were you in Tentworth ;erk?
nbout !iftert minutes.
ierk srd the bandshell? " )
*QEE1_:1£;ﬂ31,11ﬂnﬂi_§9292h2h9“brt” to tvelve,
—_
“here d1d you po,
Yes, "
ind where 414 you FoT
. Vierert up C*escant Street.
@hich direction did you po, wher you reached
(rescent Street?
Dowr:,” Cowr 'tow:rds the other perk, the second rerk.
Cen you tell us in streets which w;;_;;;_;:;:;*__-
:On Crescent Ctrest,

You &re on Crescent Street, in which direction were

‘you walkirg$

Tovard whet place were ycu walking?

Ve were poing to my house, -°_

t.Yes, | . e,

-&rd ¥r. Cushue see anyone?

~Junior l'ershall.

I™E,

'_-—-_—.-—__-ﬁ
ho'¥e8s lisic oxiis semsr
"Re TAhO? ¢ tns BEY L SEY -
heo

& - =

—

&« 7 Nov us youwslk slong Crescent Street thatﬁnight'did you
h‘--——__.




10

20

Lorslg Junior Jtrshel) the Ccused ip this Cese?

Yes,

ies, 1 thiny SOy 1 &3 not Sure,
blﬁ_you See another Person thay e with Longld :arshell?

"ell there 4.¢ Sozebody there, I cidn'e Pay eny attertion.'

“hat took Place ¥hile yoy were talking to Long1¢
Kershe1ys
terry bsked hip for ¢ Batch end he Was telking ¢o

Junior for twhile, then we left for home,

ot that tine?

He helg my hend.

Bed you krown hip befores
Yes,

Then, whet dig he go?

to my house,
This Donalg Earsha]], do you see him 1p Court here todgy?

Yes, . . - ) e g
Xitness indicates the Eccused,

This 15 tE:_Egg_zgg‘gg!‘ﬂggggg_gigqgght on the >gth

o{\g:zlﬁlgzl?

Yes,
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(¢ are you eble to resd » plor?

. T think sc.

Ve T show you & pler merked Fxhibit L'/1, do you see
Crescent Ctreet there?

h. Yes, _

%« 10 ynu see the Suilding you refer to, in front of whict
You sew Lieneld Junior Lershall?

L. Yes ( points to ms;

Y« ind vhst 1s that buildirg celled es desigreted orn
the rler?

A Crescent arertments.
r—'—‘—-‘-.-__
—\—-_.___‘_-__.___._..n——'_'_-'-!

" By ¥r. Fosentlum

\+ You csr't be surs there wes anyone with Dorsld
¥zrshall at the time,
A. There w;s scretody there but 1 81dn't pey sny rtterticn.
Ge "You don't krow if he wes with Porsld Varshsll or nrot?
he ‘Fo I don't know.

Q. You mran there wss a pParson neer?

A.  Yes,

S+« 4And thit other person, wss thet-a man or s woman, a boy

or & girl or do_zén_knnnlﬁ

A. .I don't krow.

G ';hoever‘he-wes, vhatever sex, thest persor. wes, nobody

"had &ny conversctticr with that other person ir your

= 242 - - o= s
T Fd S

presenc~? ' . i B : B

L T il ‘- L P . o ap v e . . 4 .
A, “Woi-"-77 ¢ R e s B & V4o

C. Tell me did your friend, Mr. Cushue sroke g cigerette &t

Tfha"bérﬂshh]l?i‘" % TN fam Tte @ 4 CEI

H » - * - * . - 'l . . -
A, |.'Yes-. worm B . B f‘.‘\.;.l" vecalida | v ¥ e

Fopeee

" e

i T e L

e —




10

20

- e — o —

——

Yo,

~continued on toa-rds'!inr's thd to ybﬁr.homélfié;fhei rights

"hed:left where ho';as'sterhlnr;'thiﬁiﬁy'ioayéu snd your
Cfrierd? oo

: Ro.

riow @1d he 1irht his cipsrette thera?

‘ell, Cussie IoLdbin valked oy ¢re reve us L mutch,
ov. you ssy r. trste)” helé your fcrc for & moment or sof
Yrs, ;
In 2 frierdly merner?
Yes,

Did y~u smell &ny licuor off hir “re:th?

"&¢s there enything sbout his corditior, &t 811, thst

would indicste he wec erirkirp%

He seemec ‘0 e hecruete he payer t-ok my hené before,

lie wo'1d not heve to be uncder the irfluence'of liquor :
to hold your hird, =sice frm the fzct he held your hend
or do something hr nover di¢ before, was there enything
else about him, his &rreererce, his menner, his wey of
speaking thet wouléd indiczte thst he had beenTirking?
Teke your time zng try to remember. Did you Eet @

smell of liquor off his bresth., Thet did he say to you?
Ee wes telking, I der't krov what he wss seyfnr, he LTY
mumbling, piving Terry the m:steth.

The whole thirf orly took e minute or so07

Yos,

You szy you hic¢ ¥rnorr hiﬁ‘rof'some time bafor;:thit?- ;
Yes. i ' o i
For wher you Jeft I'r. ¥-rshell »t thet time ond you
Vi YT - = Maw B0 ORE ZoL WEEarpyE

[1d you turn srourd &t any * ime to see if Xr. Karshall

- Wk e B
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(o
AI-
QI
A,

e

A.

A

Q.
A,

Q.

A,

! Inow he had » 1ight jacket on st that tipe,
R e S

.Ic you kntw what cclor trowsers he was wvearing, dark

-1 don't think,

-1 thinkg the pants pocket.

Was it a tiprered jacket or one with buttcns or
~something that you pull.over your head .or something thst
-€1¢ not require buttens:

.1 dont' lmow, - . RN e MLp

. Was the jacket tucked in - inside of his trovsers or

Yeu did nct see any nore that night?

Yo.

Did ycu notice how he wvas dressed at that time?

You rean light 4n weight or light in color?
In cclor,

Any particular eclor:

It was birpht.

or light trowsers?
Nc.
Was he smcking hirself at the time~

Where c¢i1d he get the ratch fror his pants pocket or

his Jacket pocket cr wnere?

5: you knew? , ; .

Nec. - e . e

Was the Jjscket buttoned up cr ziprered up he was
veering?

I don't know,

was it hanging loose, outside his trovsers?
Hlnainz-.., Tl 4w

-

This would be about nidnight, would it not

Around, than, yes. . ... . s WHE

.
das = =

Qid.you look at your watch sny time to indicate the tinq

I wasn't vearing a wvatch,
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‘he Three city rfetectives.

. 26
-2 - s

. 43he informetior thet ycu hsve given us hare this morrins
by questions by Ur. l'ec”eil, to whor did you first give
thet irformeti~n%

N To whon 614 vor first tell thet evidence sbout heving meti
Lorslé Junior lershall®

i« J Géon't knor his nime,

“+ Tgc 1t ¢ police officer?

L. Ietective,

{. Cpt. “eclintyre here sittirp beside Loreld VershelX?

ive He wzsr't the first.

2. He wasn't the first, wes it lgt. Mal doneld sitting in the

corner? | '

he Yes,

«s 1e wes the first one ydu tolé 1t to?

A Teﬁ.

(. Lcv, d1d you po to i.im or ¢1d he ‘cone to you?

&. Hr celle@ Tv mother up end trld me to ro down to the

police statlon.
{. kov meny times did yout 1k to him, Sgt. Yicheed Fo-
TecDonld?
L 'about'tud times.,
EN Thd wss the next per'ser :-u spoke to ... {ft. Yclrtyre?
‘he  Yes.
Y. FHow msny tip~s heve you troken to him wvbout this eviderce

LA Y - L= 1357

—vyou er¢ ypiving todeyT B et
. Tiwlce. - T o 3
—— . .
‘C.  Then was the lest timey ~° Rk S BB SRRAEDA

L. Tast Tussdry.
. hnd ] surpoce you signed a ststecent?

h. Yes,
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N
or the second occ: sion?

iiv The second time with Yr. l'sclntyre.

. The second irterview with cft. Ysclrtyre you pave &

writter spainzenti |

we JeS.

e fere yoﬁ wsked to give ¢ written stat?nent be}oro ihat?

i.e J don't think so.

L+ Tere you interviewed in the comrany of Terry Cushue or

cererote from him?

hs Ceperate.

. Or 811 ocresions?

h. Yo, the second time we were togetner,

i« The seconcé time you were tor-thef ir. the prrsence of

cpt. “achonslé or Sgt. ¥Weclntyre?

k; Eoth.

Q; They ner e both rrrsert on the second time?

he )ns. )

S how lorpg tfter, do you krow whit Cate it «as your nother
fot the telerhone ctll enc toiﬁ you to go down to the
polica stztion?

h. 1 don't krow. )

'Q; \In the month of uune?

h. Yes.\

LI

Ge _.es thprP any p:rticular day in Juns you could attach

thet f!rst intnrview mith gt LecDonsld? o
h. I think 1t was on e Thuxsday.

ceL 7=

Qe Have ynu any 1oea of the day or how rar tdvanced in

Fl

- w T Mne ¢ - S pmeed g ERenE
June 1t was?
wwe  booS RPN RS SERE QLT o ¥} Y REFE S
k. NO.
te Ty vymZev©”
. 1A,

“es thit m the first occesion you srove to Crt. Escbomul#

R e e T

\

.
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he

Q.
X,

he

G

ho
e
Q.
A.

G

A,
Q.
Ao
N
A,
G,
ho
Q.
A,
Qs

G,
he

Q.
Ao

. 28

.- % o

How do yocu krow it wes ¥gy 28 this yesr that you
————

sew Donsld Mershall in the psrk?

LI

They told me.

Y.ho told you, 3pt. MecDonsld or {gt. YcIntyre?

Sgt. KocDonsld, vho §s sitting in the Court hoom and who

hes alresdy piven evidence-tod sy hes told you it was.or thﬁ

night of Ksy 28thf

Yes. - _

If he hed not told you thst viould you have know what
night it was?

1 don't think so.

How long hsve you known Dongld Karshall?
Since 1 sterted going to the dancas,

How long 1s thset?

tébout & year . v 8 e
Not that long. L

About six months? ;

Around thet.

You live near “ertworth Park, right?

Yes.

Ycu often go to the perk?

Ko not that often. - oy S

You ofter walk .through.1t? - .._ .- v r-ruw
Cometimes, 2, -,

How long have you kpnown-Donald Marshall about six months?
Yes, e Ve wlisg

Do you sae _him guite often, Kiss Harpds< y:r, ve y -
Only when 1 went to_the dances, he.would-be there.
Di4 he go to the ssme dances thi:t you were at, would

§f to circse £t S%t. cOserL s

he be present? \:- .

YeBsy-v,, shir yair%
%ould .that be st.£t.Joserh's Farish Hall?

Yes.,
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<+ And 7 suspect you ofter ®w him, not often perhaps, but

a number of times you saw Donsld Yershall in “entworth
Fark?
A. No, 1 don't henp eround the park.
G. 1 sz not suppesting thit, 1 am eskirng you have you seen |
Donsld Xarchall walking in the psrk on a number of occssiond
&. Yo, 1 never sew him. ' i
G. %“ell then, on Crescent Street?

n. "1 szv% him on Crescent Street.

. Late st nipht, of course? .

Le Yes. !

(. That would be on & rumcer of occssions? )

k. The firct time I ever sew him, 1 ofter sew him ¢t the
derces or welking home.

G. You have seen him sfte: a dance wslking on Crescent Streef

““or nrear Crescent Street on virious occssions?

ke Ko, this is the first time.

Q. That was the first time?

A. Yese

. ¥here hsd you seen him or other occusions other thén the
dance hall?

A, "1 saw hio going down town, sometides, walking.

G. '%“here else heve you seen hiﬁ, do yOU'underéiard?

A. Like other places,

G. “~Other Places yﬂu huvr seen Donald vershsll?

B Dsnces, that's 011. e g oo '

G. Tell me other places there you have seenm him, do you

- ¢-"l - L - '

“understand my question, csn you ‘answer 1t? 7 i

Micom B8 2 iee ue - e & Diegika o

Ao Koo o T -

- - 8 .-

Q. How often have you been going to dances &t St. Joseph's

"Ferish, this yesr?

| ——————— -+

h. Fot too lonp, & couple of months,
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Qe

Q.
A,
.
h.
Qe

A,
Qe

.Dc they go 8ll year arocund?

:What night of the week was April 23, do you know?

“1 usually got every weekend,

“nights you went to dances without looking at a calendar
. o4s that Tight? 7yiro., '

- 27 - 1

Abcut cnce » week?
Twice,

wPat nights of the week do they hold dances?

Friday an¢ Saturday,
Dc you gc on both Friday and Saturday nights? =~ -
Yes.

wheo I ask you did you go to both Friday and Saturday

nights during the month cf Vay of this year?
Yes,
When dc the dances start?

Nc answer, . ) ]

L]

Yes,
And you started going to dances about six months ago, is
correct?

Yes, .

You have been goinf the two nights a veek ‘they hold the
dances, Friday and Saturday, regularly each week?

Yes,

Were you at the dance at St, Joseph's Parish on the
evening of April 23rd?

Probably.

Ne. - £ B VAR S S

Why did you say, probably, 1f you were nét_sware of the|

fact it vas a Friday or Saturday night?

1 will ask 'you this you ae not sure of .any dates or

Yes,
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“» When were you at the dunce st £t. Joseph's Farish, lest?

ke The 28th.

Q. "ere you there lest Fridsy or Ssturdey night?

hes Noo

Ge “ere you there the Fridey end Ceturdey nights before this

h. ] never vent after whgt harrened my mother would not let
me §oO.

Gs That is the lest time ycu went to thr dance?

he Yes,

Ey ¥r. ¥acNeil

Ge Tell me, UMiss Harris, was Doneld lsrshsll, the eccused
walking or st,nding when you first saw him on Crescent
Street?

A, Standing,

G« “as this other person walking or standing?

A, I don't know,

Qe Now wzs this a Fridey nipght dence or a Saturday night

?
|
|
!
1
i

. Gance. that you attended the night thst you sew Donald Mershal

he 1 think it wes & Friday ripght dance.

Q. Tell me did you hear sbout this incident that we are
discussing here today?

A, Yes,

Q. “hen? . - - b pmgpeya®l we s oy “pRESend LI

A. A couple.of duys after, my mother told me sbout i:,

Terrance Gushue "zu-t " - . BY TAF COUFT

Q. How.old are you ¥r. GCushue?
A. Twenty (20),

- MITNEGS SBORN ©:=uit &t ill. Jur.o.By Mr, WacNeil -~
G. What-is your full name?

A, Terrance Fatrick Gushue,

LN W T TP

s
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Q. “here do you live?
le 2 Tulip Street, Sydney.
G. Inthe City of Lydney?

Ae Yes.

(. Did you sttend e dance at 6t. Joseph®s Hall on the 28th

of Yay, 19717

L. Yes.

(. Whet day of the week was that?

A. Friday.

G Did you leave the dance?

h. Yes 1 did.

G. At vhat time?

Lk, About 11 O'clock.

(. Did you leave with gnyone?

A. Fatricie Herris,

G+ Where did you po?

A. Down to Tentworth Park.

(. Yhere ir " entworth Fark?

A, Down by the bindshell.

Q. What did you do there?

L. Had a clgsrette.

(. Vhere did you go when you left the bandshell? .
L. Tent behind the bendshell and up Crescent Street.
Q. .In which direction did you go?

Ae Toward the Court House.

v e BT G 3 e A b -
Q. Here? w T KT el e B Sow T opmma §

A. YQE; e " —
i - DBH fdh;inbw'Donhld'ﬁarshall, Junior, the accused in

"‘this case?

R L el AT T LT T B
As Yes sir. Eom aiEe sy
TaL wes e r e R -
WED SN U W L VERLY Taleva mapd Fomis
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I
|
)
'A

:Q-

i A-_.

A.
Q.
A.
Q.
k.
Q.
'
Q.
A,
Q.

AI.

Q.
A,
Q.
k.
Q-
A.

Q.- Tell us in feet? S
. Twenty or thirty feet,

' Qe
! that evening? ' '

o
|A. He gave me the match so 1 lcft

v 33

-3 - 1

1s he in Court here today, point him out to the Court
please”

Witness in3icates the accused,

Did you see him on Crescent Street in the City of
Sydney, County of Cape Breton, Province of Nova Scotia
on that time and on that date?
Yes I dicd.

Where was he when you saw him?
At the green apartment building.
Yhere was he standing?

By the curb,

was he val#ing or standing?
Standing.

wss there anyone with aim?
There was another perscn there but we were on thepavemern
Did you pay any attention to this ot her person?

No. B .

ﬁhere was this other person standig;?

On the sidewalk,

Where were ycu?

On the street.

How far were you away-when you first saw Donald Marshal

‘When we were walkinglong the curb there.

Tell me, 814 you have any conversation with Donald Marsha]

"1 asked him for a match.

What did he say?

Did you know Donald Parshall before that time?

Yca;

| =4
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% 1
(. How lonp hsve you known him? ’
h. 4ibout u year. .
G+ whet was he wearinp? E
h« A 1ight jJacket and durk pants. i
e After this conversstion you had w'th V'r. Ysrshall, whct E
¢1d you do? E
ke 1 walked Petricia home. !
C. *here '4s her hone? i
he € ¥4rr's Foad,
Bv kr. Khatter -
Q. Y¥r, Gushue, did you see anybody e 1se in the park the
tize youw were there, other then the other person?
ke Yes, T sew four of my friends, Cussie Dobdbin.
e+ Fhere wgs he?
h. Fe wes in the park, he wac welking down by the bandshell
and 1 ssked him for a metch,
Q. FEow long were you st the bzndshell, what were you doing?
Av Just talkirg and' I hed a cigerette, o
Qe "&s there anybody else there besides your friend?
A. Fodert lFzttersor.
Qe %es hedtting with you &nd your girl friend? -
A, Ko, I seen him walking beck gnd forth.
Levnerd Yincent Chant - = - < - BY THF CCUET
G. How old ere “you?
A. Fourteen, A L
G+ V%hat prade sre you ir? —
AN uu. nonoatPad oand S, i
Q. What ‘school éb'yéﬁ’ébﬁto?
AL Lou:sbdﬁfk.
Qs You 1ive’ in Louisbourg, do you?

|\

e i:"’c

Yes.

T e e— —
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Zs
A,

Q.

rissed any grades?

Ay

G
A,

. You will be cherged for perjury.

. WITNESS SWORN

. What 1s ycur full nace Mr, Chant? *

. Maynarq Yincent Chant, - .l . Rl

‘e o BR OB

Do you knovw what it is to teke sn Oath cn the Bible”
Yes,
what does it mean? i
To tell the truth, i
what happens tc people whe don't tell the truth?

They commit perjury,

And what happens to people who commit perjury?
They have to pay a fine,
Besices p&ying a fine, what elee can happen to them?

They can be sent to gacl,

They can be sent tc gaol anywhere else? i
Nc.

You 2re in Grade 6, how old are you, fowr teen, have you

Yes,

How many, are you still in school?

Yes,

And you kncv what it means to take an Oath then, do you?
Yes,

What does it rean let us have it again?

To tell the whole truth and nothing but the truth,

If you don't rell the truth?

By Mr. VacNeil

And you reside, where?

Louisbourg,

‘s ]"
|

. And how o0ld are you? ~* ~ -1 . _ |

Fourteen (14),
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Q. And were ycu in the City of Eydney on the evening of thT

. B

ot

28th day of May, 19717

A.

Gy

A.
Q.

A.

Q.

A,

" A

Qe

30|

A,

G.

A,

" the bushes watching something, :° "= .°" .
—_— T A s T T
Did you recognize that man? - @ .7 ate

Yes 1 was,
what day of the week was that?
Friday, '

And where were you, I don't want to know all your

sctivities, say abcut half past eleven on the evening j

of the 28th of May, L9717

I had just come from the bus terxinal and I was going

New where is the bus terminal?

i
dcwn towsrds the purk &res, ’ . l
!
|
]

1 took the street just dcwn from the bus terminal,
You walked down?

Yes,

vhat time of the night would this be?

I guess around 12,

Where did you go?

I went scross the bridge like two sides of the park joip,

sort of ,and 1 walked down t here and I walked down the
tracks.,

And you wal¥ed down the railway tracks in what
direction? '

East,-

Toward what street?

Ceorge Street,

And as youvw alked along the tracks vhat did you'observaf
The first thing I noticed was a guy hunched over in

Not at first but after I 414, - " «22 I st = -,
BN - aaa :

s T L R S X

e — - —
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Ge.

Ge

Ao

Qe

A,

A.
G
he

37

Cen you identify hirm todey?

Yes,

Do you know his name today?

I don't think 1 esr remerter,

Would you point him out to the Court, pleese,

Ritrecss noirts to Jchr Fretico ——

J¢ thet the zen? _
Yes,
Thet s the mer you s:=% behind the bush wetching

e

;E;:Tﬁing?
Yes,

In which direction wes he looking? 3

He wes looking down thet way, he wes looking towards
the street, .

Do you know which street?

I think it was Crescent Street, ) ' .
Vhat did vou do?

I looked back to see whet he was looking at, then 1 szw
two guys talking-to one another.

And 6o you know who these txo guys were?

1 d1dr't ¥row 3¢ndy Cezle at the time but 1 didn't
recoprize Donald YUerchell &t he time either, until
afterwards.

Ater what? “E M e

After vhat happened. VRO RERTY T RG

Tell me, what did ‘you see tzke place; if anything?

Well first, the orly thing I saw, I saw them talking

snd 1 guess they were using kind of profane language, '
/'_-"'-'—--\__ —

Doneld said ‘something to the other fellow wnd the other
fellow seid somdthing beck to Donald and I saw Donald
haul a knife ‘out of his pocketl"’

ps O - A% L8

-
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L]
)
-
’
SR

Qe Tnes?: Lonel? Juntor Yirtimll who you see in Courz nere

todiy? Tould you point him out to the Court plesse?

h. Titness poirts to the sccused
Q. You sgw Liz whett-' g
h. Hsul a knife out of his pocket,
G« Fhst, if enything did he do with that knife?

ho Drove 1%t intc the stomseh of the other fellow.
- S ——, .

G ﬁ%kt?

he LKe drove it in the gfomsch of the other fellow,

Gs Yhst did the other ‘“ellow do? 3

Ae Vell 1 Just szaw him keel over &nd 1 rsn,

Ge Irp which direction d;;“;;;—;;;;——~—~——-

L. T ren down toward George Street,

Qs “here did you pof

A. I cut across, I didn't go exactly towsrd Géorpe Street,
there was 8 path on the other side of the tracks, the
bridge 1like, I went up thst psth up that way towerds the
bus terminal again. | _ . ‘.- B

¢. Can you read a plan, sir?'

.h. . Yes,

Qo .I shov you Fxhibit K/1, sir, now do you see what that is?

hAe Yes tracks coe

b. ?ould you explain to his Honor, please?

]. You rar down, where did you get on the trucks?

_ v.itrvss points to plen. That's at the corner of the

e T———— e tapr =

tracks and nontinck Street. And wﬁich direction did you
- vy [ e nLok e S SPRINERY
walb nown? ‘ _
= 2 : TONTS wvy e 4w .
&. Donn this nai (pointa to plan) —_——— - - . i %
. . 4 -._‘ - & - ”“t-
Q.. How far oovn did you wglk lhen you gaw this man behind
R - e LA Lo mETI 4 Low or_rmoar
< the ?ush. e e e . M 2y = 4 A

- e

A.-—f}j&t ‘about here (points to plan)
G. Did you stand behind him?
bk FEehind the man,

e ——
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A‘

Q.
A.

A.

Q.
A.

. wnat did he show you?. -::r. :Its" “he g toulmet

. wﬁ;ﬁ 414 you:observe about. his arm-if anything?

(€]
O

Yes?

J was adbout 35 feet down delcw: hir,

You walked past hir that is where you stoprfd and made
your cobservations? g

?os iir. ; ‘
After the incident took place? -

I ran dcwn the tracks crossed the bridge and started to .

walk up there,
The area designated as being a walk on this plan?
Yes,

And you got up to where? -

1
|
|
|
. |
Un to ebout there, I was going to go up there and I saw |
Donald Marshall running this way, °
—
Running iiorth on Bentinck Street down to Byng Avenue?
Yes,

what did you do?. -- - e S =TT

1.turned around and started to valk the other way and he

caught up to me, right around here?

Is that the area of & house which 1s marked there as
belng M. Matheson,

Yes.

What took place. there?: - . . . " -

He told me, he said, "look.what they:d1d-to-me;"

It had a long cut rrom‘his wriatupnhis arm to:his elbov,

""'_"‘-_.__

And was-thero iny blood from this cut? e £3C Ly il

Not right at that moremt but -after a fw wihates .11: -stlrtJdi

R —e — e =
to bleed... . ... s . ociuy Ditz.6 brzeaed) farn; o7 e
'_____._.--—-"—'—-—-—-- ¥
_ e
U 0 anf ve prio i L. ST 40 drove cver 1o (. seent

A —-——-—L.“
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e

he

G
heo

Q.
k.

QD

Q.

ho

Q..

he

Ris
ks

Vhst ¢18 he tell you?

.

eI

He told me, first, "look whet they d3d to me," &nd 1 ‘
csi¢, who, snd he seid, r:E:;::fLifiif:j_jf::;:f"fff—— %
park," then he sald, "my buddy is over: st e park with ;E
knife 1n hil stomach", T . c i
"hst was Donsld Karshsll wearing that night? i
vell it looked like to me thst he wees wearing a yellow |
jacket with the sleeves rolled up.

And did you know Donsld Mershsll before?

1 knew him to see him. ‘

Could you remember, sir, how the sleeves were in his
jacket when you first observed him over on Crescent Stree
They were shoved up 1ike thst, I think they were up to th
Up to the .elbows?

Yese : ) ) } )

Tell me,.did you observe, after the ;ncident that -you
have described, which direction Mr, ¥srshall ran in?

In which direction?

Yes?

V.ell, he ran.toward Bentinck Street... towerd Bentinck Sty
west, 1 guess. A SR

Toward the Street that you hed wslked down? . __

Yes that 4s the only way 1 ssw him coming over.

But did you see him runring sfter the stubbing?_

NO.: f-2.'t =77 0L -

e T Y —

What took place on Crescent Street?

After when he told me, we started to walk up and we met

e e —— e

-’/’H— .
two girls and two boys &nd he stoppad them and he ssked

.‘-...-.._ . — ——

them for, ‘help,.-they. soid .they would try to help, £s they

\lalked -on by t.hare \las a Cer, Donw

———— - - g

the “cat epd we . got’ 1n the car }nd qiggg_ggggljg;fzsgfgpt

-t

'a
-~
-
.
-
(]
L]
-

Street, - - ot
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Q.
Ao

Q.

Ao

T BY THF_COURT
You don't know thate _..r <% - wr. o Ztreer Tatnt, Yo,
I R N el LT L N T .v+ By- ¥r . VacNei]l
G. You don't know thet? .-
A, Rot really.:": —_— Zu i, el
R. Then what took rlace? . :_-.

h. After the police ceme, like he sort of flagged the

- -

— —
.  he. told them what happered. They told him to get in the
(.O——a’_‘c‘—"“‘ —

house, 1 em pretty sure it was him thst went_up to the

—
police down zhen-they were coming over Crescent Street_&g@

4

- "‘l -

hné éo you krow who the driver of thet car was?
No.
Yhet happrned :hen you got to Crescent ftreet?

] got out.of the car and he got out of the cer, ve

"t'""__—__-—-""__ e eaa—————
rushed over to where the other fellow wps laying &snd 1

knelt down beside .him and I hed my shirt end I put 1t

-

to his stomach.

R
Did he say anything to you?

The only words he was sz2ying that he was golng to die

—

he was just cumbling every word out. . - ‘

.¥here was Don:1d Mershall while you were kneeling b ~side
the wounded man? '

"He was on t'is side of the street and Sandy was lying
facing down there and I wes around his feet a 1ittle
‘farther, maybe, to the other side of:the street.

Did he come right up beside the body where you were . .
standing? + - s LAY sl A f,.% Akl g

He walked around and ] guess hewent up to a house or

soczething, I don't know if 1t was him that went up to the

‘house snd he celled the ambulance.

S

-_—1

car and ths; phonsd for an ambulence to come over and
— ————

tﬁey took Yershall to the hospital.

L —

T [ E——
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- 29 - 42

G+ They took Yorshall eway fror thet sres, di16 yﬁu sccompsn
the vehricle?

he Ko,

G. -Did you stsy there until the ambulsance arrived?

he Yes.

‘Q. 7het hsppened then, when the arbulance arrived?

A. The srmbulance srrived snd like Sandy Seale tried to pet
over or his stomach end 1 didn'i wgnt to move him so I
esked a couple of other fellows to help me move him over
on his s tomach so he wzs moved over on his stomsch, the
ambulsnce cezme they wrapped the blanket over him -

~and put him or the stretcher.

G+ Did you recognize the men at this time?

h. Kosir.

Q. You didn't know Sendy Seale before this eveninf?

a. No. ‘ﬂ

Qe Tell me, are you fsmiliar with this arees that this took
place?

‘A. Ko,

Q. Do you know if there were any lights in the srea?

h. :Yes sir.

G¢. How many? -

A. Two, maybe three, I guess there was g_stréet light, fifteq

_or twenty feet gway from where there were ;tanding at.
Ro_questions by Deferce -

John Prptico,sorp =~ .- = . S By ¥r, MacReil

.G« That is your full neme, rlesse?. : '

.A. John Lswrence Prgtico. o

Q. There do you live?. g

. he “2C1 Bentinck Street. . - .1 . [ feoonoo ol

Grs 1ier P B ST e TR

4
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. Q.- What wss that conversation?™ « - Tell me

- A. Just trlking, then I"left him, I had a 1ittle bit of talk

- Lt -

Gs In'he City of Sydney?

A, Yes.

(. How 0ld ere you?

h. Sixteen (1€),

¢« Do you know Doneld Junior Lurshell?
A. Yes.

Q. How long hsve you knowr him?

h. About & year.

G. Do you gee him in Court here todsy?
Le Yes.

G. %111 you point him out to the Court?

Witners indicstes the accused.

G+ Did you see him in the lete hours of the 28th of May
19717

ﬂ. Y?Sr
Q. Where? i i
A. In %entworth Ferk. =

Q. Did you see him before you ssw him in Wentworh Fark
A.. I don't recell. }

Q. VWhere g bout 2id you meet him in Vertworth Fark?

Ao+ I wert up eround Crescent Street, 1 went down argyle

+ over to Crescent ftreet.

Q.. Fardon me, before you did thst, did you see Lonalid rarshsla?

F )

A.. I don't remember, - - 777 77Tt Ve e

— —

Q. Did you have any conversstion with hize™

r r

A. I don't jemembgig3;_bé11ev§:Jf§gén hiéﬁyp:oﬁ;ﬁﬁe'stréet:

b B L AN—

Q. Whet street? .°°% L R -7

. A.+» Ceorge Street.

] L
LT o

‘v and then T left him‘snd’l went down Argyle Street,

L ———— i —— "
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Qe
he

Qo
he
Q.
he

Q.

Qe
A.
G
A.

Q.
Ae

Q-

Lid he suigest anything tc you?
I don't recsll, 1 believe he did, coming down to the

park or something like that.
Are you nervouse ¥r. frstico?
Yes. - |
%Would you tell us what happene¢ and what ok piaco?

J went down Argyle Street, eh. _ .

No you never pot there yet, I ﬁm not finished where
you met hin up on George Sftreet, where about on Ceorge
Street did you meet him? &
By the store.

What sbre,

I don't know the name of the store,

Do you krow where hirgyle Street is?

Yes,

How fer eway were you from Argvle Street?

Five feet, s little more.

That was that ;onQPrsation?A

I believe he seid something sbout comirg down te the
park or socething.

“het did you say?

1 seid, no.

“hat did you do? _
.1 left and went down Argyle Street ;ufneq up Creccent

) St;egt and I wxalked up the rsilway tracks, 1 went dosnszn

went into the bush and stsrted to drink a pint of teer,
== ; _

.Tell we, can you read a plan?

Yes, . _

s ol L e I ——

I show you Exhibit K/1, csn you tell me on that, where |

in the bush you were?

Right here (indicstes on plan) .
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Qe

Qe

A,

Q.
ke
Qe
he
G
ke
Q.
A.
Q.
Ao

A
G.

|
Qe

Ao

or the sfidewalk, ;md Sesle was facing

-I?-

Thet would be opjosite the house that is -designeted

as D.”., Compbell, snd what did you see tpke place?

I seen Kershall arnd Seale tolkirng.

Thers were they talking?

First, larshall wes on the sicemalk, Lonald Xershall was
him. They were
tslking for awhile and T coul?d ﬁear zumbling they were
erguipf there sbout soxething and I ceen Hershall haui
soretning from his pocket and stsb Segle.

“het heppenec to fesle when he wis stabbed?

He dropped. s
Ui¢ you know Sandy Seple before this right?
Yes sir.

Sandy fesle dropred, did he?

Yes sir.

That d4id Donald Varshall do then?

T don't know sir, I stsrted to run,- -
Thera did you run? - - e SRR
Cowr. the tracks by the bridge there and up Eentinck
right up Bentinck Street,

You 1ive on Ientinck Street?

Yes sir.- : "' a i S O e
Did you see the man that you refer to’ss Dobald M¥ershall
you sgw on the 28th of ¥ay, in the Court room todey?
Yes sir. =

#111-you point him out 4o the Court, please?

2itness._indicates the accused, ' T '

Yo questions by [efence

S % be
e ¥R €I N §2.0 cotr & resuit of whit yeu st I3,
5% i osemediiee Lo 630

- it B L 3 2t f1oiRe £ anle Elvecotlicn
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S

e
he
Qe
Ao
G
he

£

L.
Ce
ho
Qe
ho

Qo-

G
A.

A.

" him fifsf.ind then 1 walked over.

By Vr, Vacleil
Your full n:me, please? .

Fobert S. ¥acKpy.

How old are you?

Cixteeu (1€),

Yhere do you live?

225 Fulton kvenue, Testmount.

Tere you attending s dance at St. Joseph's Parish idsll
on the 28th of Yay, 19717

Yes,

Thgt time did you lesve thst dance?

About twenty to twelve. =

Tere you sccompanied by anyone?
Yes, ‘

who?

Debbie KscFherson, Coxheath.
Yhet direction did you travel es you leftthe dance?

Ve éeﬁe down .ané went afoﬁndlthe“ﬁ;ndshell, alittle way
from, 11ke you know from Argyle, we CamE éown‘und were
sitting on the benches for five or ten minutes, she w anted

to get & bus home so 1 wgs poing to walk her to the bus

stop. Ve walked up Crescent Street aways end 1 saw

Sandy Seaie lying on the side of the road. She roticed

ﬁﬁa£ éiﬁ he say?

Hgiﬁ me, 1 was 'stabbed.
Objection to answer bv ¥r. Fosenblum
Yhat did ‘you do then?

I saw my girl home

No, what did your girl do s a result of what you said,
You said something to her?

She went to get a bus and I ran in the opposite direction,
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e ki = . “"-—-*-—T

And where did you go?

Qe

A. I ran up scross the park, I ran up by Follets store there
and got ...] sgw 5 fellos with a girl? -

G. What d1d youdo? _ !

A. V%e came beck topether, like you know, wd were getting i
up so fer we sgw & csr pulling up and 1 sgw Donald get ;

Q. Donald Marshell the accused?

L. Yeah, So we want to & house to cell the police, so we
ceme beck and the police wss coming down, the guy -
wouldn't let us use the phone, so when we were getting
down off th; steps and érr the lewn a po{EE:_Eii*EiEE_?y‘
the police questioned me and told me to go home.

¢+ Did you know Ssndy Sesle before?

he Yes,

G. k4nd was this Sendy-S,ale you saw lying on the rosd?

he Yes.-sir, Ty w B e —.ow o ey

G. Do you know the accused, LConeld Msrshall?. . .

A. 1 just know him to see him, I don't know him to telk to.

Q. Do you see him in Court today?

As Yes, ’ s =

G+ Point him out to the Court, Plepse?

4 Vitress indicates‘tqe accused, P AL h i

Brisn Doucette, saorn - —‘- v ‘ b : _-“Bx l"r.. YacNeil :

|
G.. Your nsme? [

ah.
-Q.
.A.

120 Crescent Street,::11 =~ & 9lares,
= — T — - . ——— -
IO @M v AL LT ite ) EnT 1.0 sAlid trore wig
4 R R g = e
£ oy eng Vae F-vife cill En nuluianze
i - FER - - .
i S w121 ¢z he sl L o2 Lirat erd kel L oz
..... Fe 4 =

Brisn Doucette.
Where do you reside? i




A,

Q.
A.

In the City of Sydney, County of Cape Breton,
Frovince of Nova Scotia?

Yes sir.,

“Were you at your home on the 28th day of May 19717

L]

"Yes sir.

Can ycu read a plan sir?
Yes sir,

I show you Zxhibit /1, can you show his Honor where

‘your hore is on that rleng

(Indicates on plan)., That is the house on the East side
of the Crescent Apartments

Yes,

And you were there during the late evening hours at your
house?

Yes,

What, 1f anything, took place sir? )

Between 11:30 and 12 0'clock I vés sitting watching
television and I heard two voices in our front porch

and I proceeded to go to see who was thére, and they
knocked on the door. 1 opened the door and they asked
to call an arbulance.

Who was it, do you know}

Hr. ¥arshall and there was a young fellow with him,
e

Donald Yarshall was there when this conversation took
place? _

Yes,

What 4148 they ask?

They asked 1f I would call an ambulanee.

I esked them what happened and they said there was a
person.lying over there hurt, please call an ambulance
and I said I will call the police first and ask for an

ambulance later, after the police were called,




e

Q.
A.

L4

-lﬁ6-

And than what tock plece’

After I phoned the pclice station 1 proceeded to go outsgide

over tc where the victir was lying on the street,
what took place while you were there, if anything?
There was & ycung fellow down along side of him

ccmforting hiz, holding him down and 1 proceeded to

Yeep hirc still. He tried to get wp I held hie in

plance then we waited for the apbulance to arrive,
Did the ambulance arrive?

Yes.

what took place then?

We proceedec¢ to put him on the stretcher and we puf
hizr $nto the ambulance and I went in the anbulance to
‘the hospital with him.
.what haprened at the hospitalj}

He was taken to the out-patients room where his
clothing was removed and & doctor was present.

Wwho was removing his clothing?

lLeo Curry, the doctor, orderly and I,

Do you ‘know Nr., Leo Curry?

Yes.

vhat is his occupation?

Ke operates an arbulance service.

Did you remain there until sczebody else arrived,

{ remained thre until the comzisioner came in and told'
me to leave, : S

Were you there when the doctor arrived?

Yes, :

Did you see that doctor give evidence here today?

Yes. = - .




o o odemly LneW ult nie,

zy r, *osendlur:

e .42 ycu nctice any wcund cr lp, Fereislly
-—I_——_—-.-——'—._'___-_---—_-_.-
... VYes ne shcwe® &z wecund cr: Mis arn when he c& re tc the

C_\~-----.__,_______,__._.----—'—'—‘_'‘'--~\__________'____________‘

hlol o
e 4 lonr cut, frcc the wrist tc the elbcw’
. W

.. .RE Wes tnere any tleci”

.. <Ther2 was nc sign cf blecac,
ol I N
e

. LUt thls ocut wes noticetle and it zppearec tc be very
recent” )
e YES,
.. Jt was }arshall who as¥ec ycu tc czll the arbulance wag
G N

. z
..« ~nd_the young fellcw witnh hiz,
N T —

.« Lo you ¥ncw who the cther fellcw was witkh larshall?

Le 0.
3. oo you see hir here tccay®
fe, CEs,
. 85 he alreacy & witness?
s 128,

C. Dic versnall renein there until ycu mace the phcne
call"

fe. 6, they left, &s sccn es 1 went tc the phcne and
clcsed the dccr,

3. When ycu cgmeltc where }Mr., S-.ale was_lyin;.on the

grounc, was larshell there then? N

L., Re,

C,, D3 you see Mr, liearsnall eny time after that, efter
he requested thet you call an acbulence?

A. Yes when 1. wss ccring out cf the hcuse 1 seen him

taken in the police car.

4y




REE Vew FIRVNE 2 Lhe UERSY 18e tarshcll W
voipingn Selle v
It seerecC 1like cne cf ther was, the cne with the cut,

.ere ycu cutsiie cf the acuse when the ambulance

S
errived”

#e 1 wes 8long side cf lesle wher tae t(rbulunce arrivec,
yes.

<+ =hc errive? {{rst, the pclice cr the sr:ivlence’

.« The pclice,

.+ =n2s lirshell there wnen the pclice &rrively

.+ 1 w2s cn the rhene when tie Zirst police cer errivgﬁ.

ae  sou s&w hir petting intc Lue peclice car, &nyn'al

i wc 1 2idn't see hir gzet ii out when ] was £cing
cut the frent dcer of vy heme 1 savw hic in the pclice
car.

<+ It wculd &ap-ear tc ycu he rerained there until the
pclice erriveds

ne Y2s, _ S

C. Vere ycu close up tc larshall when he asked ycu to
c8ll the azbularces

.. Yes,

S+ Wkas tlere enything tc indlicaic %22 use of Iguert

n. 1 0i1d not nctice at tre tir-e,

S+ Dic you spell liquer cff his treatn?

4. Ke 1 didn'z, ) s

Leo curry, swern ) . - By ¥r., Maclleil

Q. Your. full nare please? T

h. Lleo lurry. . . . . B, tesgERE g I

Q. And what is ycur occupation? R

A. Fruneral directcr and acbulance cperator, - . .

SN o Sabig 5ol . LS . % - w e P

PR T

L S R T R S

S e s e o= . s
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Were you operating your business in the City of
Sydney, County of Cape Breton, Province of lova Scotia |
Yes,
were you operating your business on the 28th of May, 19p1
Yes. ' | |
51d you answer to & call in the vicinity of Crescent
Street, in the City of Sydney?
Yes, |
About what time?
It was about shortly after mid-night is the close;}
I can come to it,
What did you do at that time? ‘
I got a call from Len McGillivary the police officer.
When 1 got there you mean,
As a reqult of a call you received you went to
Crescent Street? |
I went to Crescent Street there was a young man lying
in the middle of the street and I took the stretcher
out of the ambulance, I took the canvas stretcher
I eased him " up a little on one shoulder, put the
canva$ stretcher under him end Mr. Brian Doucette
who lives rnndy there helped ze put him on the stretchef
along with Hichard Walsh and I took the patient to
City Hospital - Out- patients Department . put him
on the table Dr... eﬁ, the Indian doctor, Naqvi.
I assisted-him 1n-sett1ng up the 1. V lpe put two
saline and two blood set ups and I remained there for
half an_hour somewhere between firteen minutes Fnd a half

ania e forl - P

hour until they removed him to the operating room durin,

------ TI8:%4%e) Traias.

e e =

that time he took two pints of blood two pints of saliy

ik ’_,‘4

which 1ndicated he was 1oosing a lot;

-"-, & Va

MESI.LN_LEY_EEEEM.
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fﬂnd where? _ _ . ...

" Registered technician.

"become a technician?

Ly
feld e Ex I:kl "_Bgng:]

What 1s your full naoe?
Pearl FNcMillan.

And what is your occupation?
Lab. Technician.

City Hospital.

In"the City of Sydney, County of Cape Breton,
Province of Nova scotia?
Yes.

What are your qualifications, ma'm?

What educational qualifications have you in order to

Grade 12, two years of University.
G}ade 12, whai else?
Central bchool New waterford )
And after that you attended University?
?es, for two years.
where?
U.N.B.
And after that, what did you do?
I tobk.....I was out of University for a year, and I
took the Lab. Technician course._ - o :
Did you succsssful;y complete that course? B
Yes, I.d-id_.‘ o '

where? o
I uent to Halifax for ten months,_then ve came back

A

% o * ikt

to the city for another nine months, practical training.
Rnd were you working on the 28th of May, 19?1?

LI 1L T - : BELEEa T
Yés, I was.

S e
-

- w———
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Q. Were you practicing medicine on the 28th day ot yay,'

A, I do sir._”

-n- B4

Q. Did you at that time blood type the blood oF ¥r.
Sandy Seale?

A. TYes I did.

Q. And would you tell the Court what type he is?

A, It is nO" Positive.,

NO QUESTIONS BY DEFENCE & Ta Ugh

SYDNEY, COUNTY COF CAPE BRETCN, PRCVINCE OF NOVA SCOTIA.

WEDNESDAY, JULY 28, 1971 COURT OPENED 10:00 A.¥,

The Accused present.

J.F. ¥cDonald, Provincial Judge, presiding.

Donalec D. MacNeil, Q.C., Crown Prosecutor, present,
Cc.M. Rosenblumr, Q.C., Defence Counsel, present,
s.J. Khattar, Q.C., Defence Counsel, present,

Irene McMullin, Official Reporter, present

Dr., Virick, sworn By Mr. MgcNeil

Q. What is vour full name doctor? ’ '

A. Dr. Mchan S. V;rick.

Q. You are a duly qualified medical practitioner,
practicing ﬁedicine under the laws of the.Province
of Ncea_Scctis?

A I ac sir.

Q; lnd how long have you been practicing in the tity of
Sydney, here? - - |

A. Since '65/

é. .Hhat ere your qualifications? i

A. 1 ama medical doctor from Christian Medical College ;

_and I trained 1n the John Hopkins University, Maryland.

—-v

_OUhLIFICATIONS ADMITTED BY DEFENC?

i
i
|
‘

i(_+¢rd—3_.;.. ]

ane f | i
A, 1 was sir. ' | - o ' ' .

5 ‘ .
_____ . ~ - - - ‘ c []

-Q. Do you know the accused 1n this case, Donald Harshall?i

<

e B0 § FRLASE Y8 L
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Q.
AI

Q.
Ac

Q.

A,

.'NOU docotl‘,.....- n® el e W g . e

. not a scratch, it was a super{icial lacerationm.:c::.ur-

S -

- 52 -

Do you see him in Court here today?
Yes sir.
Fould you point him out to the Court Please?

Witness indicates the accused,

where d;d;you”soq_hin? ,
1 saw him on the 28th day at City Hospital Out-Patients|
Department.

Did you treat him?

1 did. _ _ |
And what was the nature of your treatment sir?
Donald Junior had & laceration on the left arm which
I sutured,

And where was that laceration?

It was on the left arm approximately four and a half
inches, it was seven inches from the wrist joint,
And tell me, would you describe this cut to me?

It was a laceration on the left arm approximately
four and a half inches long.

was it an even cut, docot, or a jegged cut?

It was an even cut, }

Tell me doctor, was there any bleeding from thie cut?

There was no bleeding.

There was no bleeding at the time I saw-the patient, he
vas prepared, already, in the out-patients to receive

the treatment.

And doctor, would you describe this cut:bjrvay of . depth}

Well, it was not a very deep laceration and yet it was

A superficial laceration, and what.treatment _did.you

admiqﬁgter?
SOE TR B S 4

B put ten (10) stitches in it.y- . v uls

- - w . n R
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A.

A,

of any blood that would have eminented from the

-P-5g |

why dd you put ten stitches in it7 _
Because of the length of the wound, and there is
movement of that arm so much that there is poniibilit;
of gaping of the edges, to be on thgip}fe side we
usually suture quite close-by E tﬁ;i ihera is no
cosmetic defect, D S

But thne cut Qa; not deep bnough to bring about
blood from.the arm?

Objection by Mr, Rosenblum . ) |

Just what you saw fror your own personal knowledge
what you observed, there was no blood coxing from the
cut? )
That is right,

Dié you remove those stitches?

No I didn't remocve those stitches,

Isn't it customary doctor for a medical practitioner
when he administers stitches to a patient to remove
ther at a later date? _

Yes, 1 made an appointment for the removal of the
sutures, i went to visit Donald in the gaol, he

had already removed the sutures himself,

By Mr. Rosenblum

Now I think what you said doctor, wa§‘tha;_¥arshali
had already been attended Ep by some nurse or

some doctp; in Fhe Out-patients department before
you got him? R S

Yes it 1s customary for the nurse to prepare the

patient,

SRS P, R B

The preparation, perhaps, would include the stopping

. e sew’ = e o

wound, "
o
Usually the only thing the nurse would do way/ ptt

pressure on the wound,
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- = ' YT

Yes, and that would be to stop the flow of blood?
Yes, it is possibdble.

And you can't say whether or not there had been blood
coming from that wound before you saw it?
ﬁt“tho'fioe'1 saw it, there was no bleeding. - - --.
fou can't‘say that brior to you seeing it there could
have been blood esinenting from the wound?

I can't say that. .

How long arter'you put these stitches in on this
particular_night was 1t that you called in to the
gaol to see him and to remove the stitches?

I would say it was between twelve and ‘fifteen days.
Between twelve and {ifteen days later, you found that
he had already removed them himself, did the wound
heai nicely?

Yes. = -

Doctor, was there'anfthing at all about this wound
that would interest you, that would not be self

" inflicted? e 2 Ha D A

Yes. Hy only impression of that is a long wund like
that there would be an element of hesitation, a person
couldn't just sit down and sake a clean cut wound,

he would have hesitated a moment or two.

Based on your knowledge at the time, your opinion is
that the uound was not self inflicted?

This point is'against it.

Your opinion 1s that it was not self inflictea? -

Yeah, I:Qoﬁidvsai go:" e 7 B (BEerel o Rews g8y

By Mr. MacRedl
But it ‘could be self inflicted®-. = =% am *t.r-
Qblngkion_hx_uz;_ngagnhlnn
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Objiection over-ruled

Q. The answer to that question ii, doctor?

A- 1t couéd‘be. Cor e B e

Krs. Davis sworpg r, MachNei
Q. Your full name madam? . LR e

A, Ferle Fayo Davis, . ; ! o

Q. And what i3 your occupation?
A, Hegisterad nurse

. And where do you work?

A. In the City Hospital,

Q. were you working as such on the 28th day of May, 19717

A. Yes,

Q. Do you know the 8ccused Mr, Donald Marshall?
A. -Ygs.

'w1tness indicates accused,

G. Dig you see him on the 28th day of Xay, 19719

AL Yes} o i,

.6. What time of the day or night did you see him on the
28th of May, 19712 .
A. About a quarter after twelve, . =
Ql Did you examipe ¥r, Marshall at that time? -
. Yes. _“- |

A
Q. And what did you find? -
A

@ Fow long wowld g ber i . L. - ..

A, A;é&hé three inches, trr.ral, LnorelTs 8l 0Ll

C. 'w£§ it bleeding at the time he entered the hospital?
A. N;. _ NTT:*‘—’jff?T;;u;r. oi2 X mus2 cosvel.t

“ < 5

s

Q. Did ,You see any §lood;coming'fronﬂit'lt7iﬁjwfime?

D.a-

A. _No, b et s




10

20

Qu

A.

Nr,

How wculd you describe the cut?

well, it was a laceration, certainly not cevere, not
el 2

very deep.
D1d you Temain with the patient until Dr. Virick
arrived? ° v

No, 1 got his information, got the tray ready for the
doctor to suture him and then went .out and called .
ﬁim.

By Mr, Rosenblum

what did you do for the patient in preparing him?
Nothing. ’
You just looked at him?

I just looked at the arm and got the tray }eady for
the doctor.

You were not thre when the doctor treated him at all?
No, 1 was in the room twice but just briefly.

Fvers, Sworn ' e By Mr, MacNeil

what is your full name? - N I I -t

Aldophus James Evers.

what ‘is your occupation?

I am employed in the Hair and Fiber Section at the
K.C.¥.P. Crime Detection Laboratory at Sackville,

New Brunswick, °~ H s g, g

- s
. L EmE 0

What afé“youf‘qualiricatidné?'"°’=“=
1 have received a Bachelor of Arts Degree from

carlton University 4n Ottawa vith a major in
Biéloéy;-T;hnve'had‘iraiﬁ{né'iﬁ hairs and fibers

in the ﬁ.é.ﬁ:ﬁ:‘Crimetﬁéteétioﬁ:beSQafot}rih'fﬁi‘éé"
€{£i§§¢6f'dtf§w;'iﬁd fEnESﬁvaf‘ﬁhJLi'H5€b956£§iéfed
ﬁrifféﬁ aﬁd ﬁf;étiéil;efééiﬁitiéﬁs regarding

these subjects. ¥
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Q.

A.

Qn

A.

Q.
A,

60 f

- —— - - [ .

And have you given evidence in the Supreme Courts
of New Brunswick and Kova Scotia? |

I have given evidence in Magistrates and Supreme
Courts in British Columdia, the Yukon, Nova Scotias,
New Brunswick, Newfoundland and in the Magistrate
Courts in Prince Edward Island,

Qualifications admitted by Defence

Do you know Detective Sergeant Michael MacDonald

of the Sydney Folice Force?

1 had met a man who identified himself as such,
where did you see him?

At the R.C.M.P. Crime Detection Laboratory in
sackville, -

And what took place?

Ssgt. MacDonald turned tvo exhibits over to myself on
June 16, 1971. -

And what were these exhibits? -

One exhibit was a light brown jacket and the second
exhibit was a bright yellow jacket,

And do you have these exhibits in your posses;ion at
the present time? -

Yes I do, o i o M Sy

And have you kept them in your possession since they
‘were turned over to you by Detective MacDonald?.

‘Ro, I'688 moty :lur v e e

‘What did you do with them?. .= . .o 1 . . .

'The oxhibits were given to Miss Mrazek of the
“'serology Section, On June 28, 1971 they were subsequent
B returned to me together with two further exhibits
52 L P g

° on July 21,1971, in-a sealed box. .. ..

LR . N N
LLrlTLNlr L Lot vel fas oo
four wn 2vf pimwers:
r -l e oo

— S S W W . B A

24
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. _'-'_'___ __..S....
L]

Q.

Q.
A,

G.

Q.

Qo

TQ_

And Kiss Vrazek, who is she?
She is a Serologist at the R, C.M,.P. Crime lecratory.

Have you those exhibits uith you todzy? .
Yes I do. o

r.

o . = e

Jacket tendered and rnrkod Fxhibit H/z

I show you M/2 what 1s thlt, please?‘_ ;
Identified Zxhibit M/2 by my initinl;, data and case
number appearing on the brown Jacket., This 1: the
exact jacket I received from Sgt. FacDonald. I,
exarmined this jacket for the presence of eny fresh,
appearing cuts or tears, 1 found one cut, one fresh
appearing cut present on the front Jowver left hand
side of the jacket, The at wvas approximately

twvo and three quarters inches 1n lengfh and continued
through the jacket to the back where the cut vas

approximately one inch in 1ength.

— e ——— ——

it I PR I

Would you point them out to the Cou}i;-}lease?

This is the cut present on the front or the Jscket,
the cut present on the back of the Jacket 13 in this
position (witness referring to jacket),

Yellow jacket tendered and marked Exhibit }/3

o . v

I show you Exhibit ‘N3, what 13 that please?

Identified Court Exhibit M/3 by my 1n1t1a18, data ~and

case nurber appearing on the Jacket thil Jacket I

received from Sgt. MacDonald on the 16th of June. I

examined this jacket for the' presence of {resh y
3 blood oo lnio

Te

appeering cuts or tears, -‘<-° T
;

What did you find? .- :* ?- ©-

- -

2 eCnsdfT L

L4

woulé that

I found a separation on the left arm of the jacket

eculd hLeve owet
the separation 1s continued from %ﬁo cuff upwvards, ., .
Lnon CUS bf & ax. the: - 2

(4]
'l

it aveE
T ‘38
o cut the Cut &
‘."n: - ..--ﬂ? tne ]
ives there W65

s e
Caaw - VLML e
b s T L 4

vz i,

n:%t one st

e m e i ———
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Q.

A.

Q.

A.

_would,would see anything that is cut, tha torn fibers

" with being <ut by a knito?-_ - _ '

. scissors, could have bean cut by an axe thero is no:

69
e

actually thnere are two separationg, the first
separation 1s approximately one inch 4n length the
separation is a fresh appearing cut, the‘geCQnd
separation 1is approximately eight inches in length,
the separation continues down on to the cuff,
approxipately six and one hglf inches, it is indicative
of being a fresh appcaring cut measuring 8 inch and
a half which continues through the cuff ﬁﬁd.through
the elastic it is indicative of being torn and it is
a fresh appearing tear., I feel that th; tear has °
occurred since the garment was 1ast washed, laundered
or worn,
Tell me sir whet is the ;ignificance in the cut inthat
sleeve and the tear in that sleeve?
The cut, the fibers appear strajght tﬁat is 1ike one
are jagged and the fibers are separazés more then with
a cut. .
Did you do any other work in connection with this
particular case?
No 1 did not. fw w

- - Mr. Rosenblum . .
wWas there any evidence of any blood on that jacket,

Exhibit M/37 - THRE .
1.414 not examine it for blood as this 13 not my

‘l-

L ..

. particular field. s ey

was it examined it for blood? o

. 1 gave it .to the Serologist to do a blood examination.
The cut that you speak of would that be consistent

2y B L I

It could be cut by a knife, it could have baen cut by

"""b--h'o.. _' |4

way of determining what made the cut, the cut vas

quite irregular that is that there was not one stnlghﬂ
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Q.

Ao

¥iss Mrazek, sworn

63 a

Would you say it was cut on twvo different occasions
or could you tell? |
Could you tell me what you mean by two separate
occasions? .
That the one cut you speak of, the length of it, that
1s wasn't dcne at the or time? -.°

The cut is indicative of being not one straight
long cut, in one continuous stroke, the .cut was
quite irregular, there are two cuts present, the
one cut which is quite distinct and separate from the
longer cut and because the bcttom is torn it is not
indicative to one separation at one time and also ‘
there are several superficial cuts near the one

long separation, all of thcs; are indicative of being

not cut in one continuous stroke,

By Mr., Maclleil

Qe
AI'

" & certificate for General Laboratory Technology

ey

A

" What is your occupation?

‘ néfioﬁéi'céftificnte; I then joined the Royal:: :

What is your full name?

Sandara Catherine Mrazek,

I am 8 serologist at the Royal Canadian Mounted Policgd

Crime Detection Laboratory in Sackville, New Brunswick

what are your qualifications?

1 have & Bachelor of Arts in Clinical Laboratory.
techonology which I received from the University of
Sasketchewan in the Spring of 1957. -1 also have.

which I received in the ‘spring of 1968, -~ ~ s

Where? - ' sk e WIEE L Wat e bio g

I received it in Saskatoon, Saskatchewan, it is a

Canadian NMounted ‘Police, Crime Section Laboratory in
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Q.

‘A,

. Yes sir I can 1dentify Exhibit ¥/2 as one which I

- Gk -

in Vancouver, british Columbia where I under-studied
for a period fo six months at the conclusion of this
1 wrote and passed a written examination., I have
given evidence in Courts in the Frovinces of

british Columbia, Kew Brunswick, Nova Scotia,

Frince Edward Island and Newfoukdland,
gualifications sdmitted by defence

Were you working in your capacity as a member of the
k.C.M.P. during the month of June, 19717

Yes ] was,

Do you know the last witness Mr., Evers?

Yes sir, 1 do.

Who turned Exhibit over to you?

I received a couple of Exhibits from Sgt. MacDonald
on June 16, 1971, I received two other exhibits
from Mr. Evers on June 28, 1971,

Would you tell me if you received Exhibit M/37

Did you receive that exhibit before?

received and examined, it bears my initials. ;I received
tnis exhibit from Kr. Evers on June 28, 1971,

Did you perforr any work on that garment?

Yes sir, I examined this exhibit for the presence of
hurman blood, the areas that I examined are circled in
red, number one which is on the front, left hadn side,
number two, also on the front left hand side. Area
nurber three, which s on the left cuff.l W’\
areas to contaln human blood however I was unable to
determine the group of the bdlood present. R
Were you able to group any of the blood stains that you sp

On.this Exhibit,.no 'sir, - .: «% ‘.. ‘e

T 5
P et L R L SRR e & L O g R

S ST T T bttt L S <
sl -

OB o s 5 5n a5 . o

w7
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number one which is on the venter front, right hand sida,

-e2 .65 0 7
Dioc you exsmine any other oxhibit;?

Yes 1 did.

what?

There was a brown jacket a pair of y;ue jeans with a
belt and a f;;ill tissuo; . B

1 shcw you a brovn chket, Exhibit n/z, did youmake
and examinltion on that nn&-uhut were your findings*
1 identify this exhibit as one which I.rpceived and
examined it bears my‘initials, 1 received it from

mr. tvers on June 28, 1971. I examined it for the
presence of hucan blood, I found human blood of
group "0" to be present on it. The area 1is circled
in red and marﬁed nucber one and number two.
All on the inside of the jacket? T

Yes sir. _ ' i
Did you receive any other exhib;ts?

Yes sir. o

what was that? e

A pair of blue jeans Hith a blet and a facial tissue.

Fair of ieans tendered and marked Exhibit M/b

I show you gxhibit M/4, 6o you recognize that Exhlbit?
Yes sir I can identify Exhibit M/h as one which 1 :
received and examined it bears my initials. I received
it from Sgt. MacDong}d'on June'16,“19?1, 1 examined 1t
this exhibit for ;ge_pre;ence ér human blood., 1 foundl
human blood of group "O" to be present, there are

rour areas on the blue jeans that I examined and two ¢

-

area on the belt, they are all circled in Ted and marked,

—_" PTIIIE i LI 1T, (A

areas number tvo and three on the front left hand side:
i

and area number four which is on the cuff of the left |

- '

right leg, the area on the belt are also cireled in re&

and marked numberbne and number two,

e —— e — e

T
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- 63 -
wﬁuﬂ_ﬁmmw
Q. Did you receive any other exhibits? '
A, Yes a facial tissue,
Q. I show you Zxhibit M/S that 1s an envelope
wvhat does that contatn?
A. This exhibit contains a facial tissue, I can identify
@s one which I received and examined, it bears my initials
I received this exhibit from Sgt. MacDonald on June
16, 1971, 1 examined it for the presence of human
blood, I found huran blood of group "0" to be present,
Q. Did you examine any other exhibits? :
A, Nc sir I did not,

By Mr, Rosenblum

Q. Would you be able to tell on the date of .your
examination of these exhibits Just approximately
how long these blood stains were on the exhibits in
question?

A, No sir, ve are unable to tell the age of a 'stain,

Q. was 1t a'weei 0ld?

A.. Nosir, we cannot determine th;t. l

Q. So these blood stains on all these exhibits that you
are talking about might have.been present for six

ronths before you saw them? -

A, I az.sorry, I am unable to deterdine,

Q.. They could have teen 7.

A. . It could be a day, a week, a month,

Q. A year? o ma godbon” N M EE
A, . Yeos, : '.: R ¢ - 'T____}:f : -
Officer Mallowney, sworn - £ By Mr, MacNeil
Q.. What is your name? . -:

A. Constable John Mullowney.
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'Yes sir.

that, that ycu found the Heenex?

i “"’ - ‘ 67 « :m LT, —— et ——

what s your occupation please?
Police constable for the City of Sydney.
And how long have you been acting as such?
Coing on to sixteen years,
Were you acting as such on the 28th of May, 19717
] was, _ . AR
Do you know where the area in the City of Sydney
kncwn as Wentworth Park and Crescent Street i1s?

1 do,

Did you on that date have occasion to search that nreﬂ?

I diaq.

And what was the result of your search? _
Myself and Cst.Wyman Young, Crawford were detailed

to the area to do a thorough search of 1t. We checked
the compiete area considerably, with the result of
information I received I found a Kleenex tissue, what
appeared to be a kleerex tissue on the lavn of a house,

may I rerer to my nctes, Cn a laan 1n front of house

number 130 Crescent Street,

I show you an envelope marked Exhibit M/5, would you
tell me what is in that envelope?

It 1s a Kleenex that was ses this is the kleenex
with blood on it similar to the one I had given to

- Sgt. M.R. LacDonald

You had turned it over to Det, Sgt M.R. MacDonald?

EECRPE TN
- - -

- Bx Pr, Rosenblum

You searched the grounds and found a Keenex,vhen was

“The 29th in the morning.

cm e —— - ———

Ty gm T N

e
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- 65 -

Was that the only plece of kleenex you could rind ufter

scouring the preaises of this house”

A. It was the only plece of kleenex that interested me
at that tims.

‘.' Was there other kleenex’

A. There was other debris, paper and kleenex alsotall:wa
through the other side of the park, on tﬁe grounds
and garbage boxes.

.. Was this the only piece of kleencx on the lawn of the
hgggg,,l3Q_§rescent Street?

- —

L. It was. -

Det. Sgt. MacIptyre, sworn By Mr. MacNeil

<. What is your full name?

A. John Fraser MacIntyre.

«. What 1is your occupation?

4. Sergeant of Detectives, City of Sydney Police Depart-
ment, Sydney, Nova Scotia.

we Hereyybu acting as sucy during the month of May, 19717

A. 1 was.

v. Do you know the accused?

A. 1 do.

<« Do you see him in Court today?

A. 1 do.

y+ Would you point him out to the Court?

A. Witness s t ccused. -

. Did you see him on the 28th day of May, 19717

A. Not on the 28th. :

\. When did you see hia? . . Lot

A. I 4interviewed him on the 30th day of May, 1971.

e
- = . .

- =

r
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C.
A,
Q.
A.

. Q .

Q.
An

. Q.

A.

-66-

Where?

At my office,

Where i3 your cifice?

On Bentinck Street in the City of Sydney,

County cf Cape Breton, frovinco or Lovu Scotia.
what did you say to the @ccused, first?

Well, I was talking with hir on several occasions
cn that particulsr date and at.this tire which
vas clcse to 5 F,M., in the evening I tcok a
statezent froz the accused, .

“1d you reduce that staterent tc writing?_
Yes, ‘
And was the &ccused under arrest at thet timef
Fe was not, ;

And hcw ccre ycu came tc 1nterv;eu ﬁim?

Well, I wanted tc¢ get it down.inlas mich detail
as 1 ceuid &8s tc what he had to say,

Did you threaten him in any wayft

Ko, g | ; - _
Did you hold cut any prceise cr favor to him?
Ne 1 did not,

Staterent verked for identificaticn 1/6

I show .you M/6, what {is that’ s S,
That's & stateuwent, dnted ray 30, 19?1, tima
4:50 p, r., Denald Jchn Parshall, 8ge- seventoen

.-—-\-

yoars, residing at 38 Ficrac street

Does 1t bear any—signature°

It boars the signature cf Dcnald harshall and witnessrd

by myself- o tresltss Uevs s
Vas there anyone elae prasent at the time you
tcok this statement?

Ko,

M e

Ly 3 P b D o o il 2
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oyl

¥ ca

[N

ATy

e — i



:-_67--*-70 ﬂ: Rotsmieva,,

How d1d it happen that Marhsall got there
Sergeant?

He had been around the station, Mr, Rosenblum
pretty well all day,

At your request?

I mean I was working on the case and I had him
stay around,

How was he brought to the station, did he come
on his own?

He was asked to come,

Did you send a police officer for him? .
I believe if my memory serves me right he was
in a car early that morning in the park area,
which was Sunday morning. I couldn't say for sure
1f 1t was Saturday or Sunday but any how he was
asked to stay at the station,

By who?

By me, - = #e
What time would that be?

It was pretty well all day, I believe he had
dinner at the sstion. i

So when you say all day, it would be the early
morning? -

Well yes, from the time I out to work.

Where was he at the station? =% 8

I believe he was just around the office, -

He could be at random as far as I vas concerned,
Was he guarded?— -

Oh no, he wasn't under arrest,

No, no I didn't say under arrest,was there a
police officer near by him all the time?

Oh, no, - v
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A,

T Tel 7T

He was free to come and €9, 13 that what you
are saying?

Yes, just stay around in case that I needed hirm,
You told him that? |

Yes. O e 8RR ik e
Wal thnt the first time you slw the lccused

in connoction vith thia case? S

At that time, yes., I believe I did talk to him
on Sa£urday.

what day of the week was May 30th?

This was Sunday, this happened Friday night,

And you saw hir the dzy previous?

'I beiieve.

Where would that be?

At the station.

How did he get there the dsy previous?
Well 1 cculdn t say, I likely sent for him,
_How long did he stay at the police station
on Saturday, the 29th? )
He could haveibeen thére-éonsiderable time,
Rr. ﬁosenblum.

Sucﬁ is?

A matter of hours,

-Can you recall?

: Saturday?

< . : . .

Well I mean there vas... 1 have an explanation
ror !t 1 can't recnll how long he' vas there, no,

I know I vas there quite Iong, myself

wOuld yoﬁ say he_uas there four or five hours on

wie Ay Bh FLowied o 6

Pl €010 hrws Peer 3
He could have been. !

Py

Where.was he?

Just hanging around,
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And you told him to wait until you vere ready
to see him?

Yes, Just stay around, yes,

And so vhen you had a diséussion vith him on
Slturdly; wag it Just the two of you or was
there others pPresent? Other police officers?
Could have been,

I am asking you?

Well I am not ;.. the only time I could say that
I vas alone., )
wWas when you took the statement?

That's right, that's right,

But I am 8§sXing’ you about the 29th, officer,

who would be present vhen you were talking to him
on the’ 29th, can you recall?

I can't just recall,

And there could have been other police officers
talking to him? .

Oh yes, there could have bemn,

Likely there were? '

Likely.

You, yourself wvere talking to him oﬁ the 29th?

1 talked to hin on more than one oéciaion;:

For how long?

well, it dependeé on what I vanted to know,

How long did you talk to him on Saturday?

I couldn't tie that dbwn for you, I couldn't Mr,
Rosenblug could have been in the morning, could
have been in the afternoon, could have been the

evenlng.
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1 knov it could have been, but you don't rememberq

No,

You don't recember?

No, to tie the amounqbf time, I spent considerable'

timze with the accused,

On the 29th? P I

And on the 30th talking to him,

Did you talk to him in the morning of the 29th?
1 can't recall too much about the 29th but the
30th, he was at the station all day,

1 am not talking about the 30th, on the 29th,
officer, you said he was around the station
pretty well all day.

He was arqund the station, I didn't say all day,
I donjt know what length of time,

would you say he there pretty well all day on the
29th?

No, on Sunday I think he was there pretty well
all day, )

How lcng was he there on Saturday the 29th?

I cap't say, |

Was he therg in the morning onthe 29th?

He was tere on the 29th I just couldn't say what
time,

Would you say it was in the morning?

.

I couldn't say,. T TIE

- - ] e e

wWas it in the afternoon?

It could hgje_Pegn.-ﬂ ;';_, e, ELhe
wWas it in the evening?

Might have been, -

I
n-'
|

- | ey Y
-mY" P - '.,

,‘.-'1‘ W =
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It was cne of the three, morning, afternoon ,
or evening, it could have been any one, I would
like to find out, could you tell me? i
No, i
You couldn't tell me if it was at night, you é
couldn't tell me if it was afternoon and you cnn'é
tell me it was morning?
No, I couldn't,
On the 30th we come to the day you feel you can
remerber, were you talking to him in the morning?
Yes., .
What time would that be in the morning, officer?
I would say in the vicinity of 10 O'clock.
lo¥oo O'clock in the morning?
Somewhere in that vicinity brobadbly a 1ittle
earlier then ten, somevhere between nine and ten.,
How long did you talk to him in the morning?
Well in fact I had a line-up at the police station
that morning. S .
Well just answer my question?
I was talking to several people,
I don't care about other people, how long were
you talking to him in the rorning of the 30th?
Just a fev minutes at any time, but several
tizes Mr, Rosenbdblum,
You say you spoke to him for just a few minutes?
Yes,
How many times would you say you spoke to him |
in the morning? .

Probably several, 29

L}
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what do you mean by several?

Well, wore then once, more then twice, probably
four or five or six times, it depended on what
1 wanted to know.

Do you know?

No.

Hov many times did you talk to him in the afternoon

I couldn't say,

Could it be five; six, seven, eight,...?

Oh no, it wouldn't De that long, I was out
questioning & few people.

How many times did you talk to him? -
1 said ¥r. Rosenblum, I couldn't tell you how
many times, several, that is all I can tell you.
1 know, your interpretation of several that you
had on the 29th..7?

well I couldn't tell you, I don't ﬂpow if it was
twice or if it was three or four times but 1 414
talk to him several times during the day.

These several times you speak of that you were

talking to him were on separate occasions, 1s that

correct?

Yes,

Not a continuous conversatioﬁ?
No.

You would talk to him, leave him and then come
back to him?
That's right.

Ve

Where did the conversation fake placc_in the

detectivss office or 1n the back fﬁém?'.

-

That's right.

b




 [o]
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You were alone with hiz in the roox when you
were taking the statement?

Yes,

Who was in the other office, Sergeant?
There was nobody in the other office, '

Nobody? i
No 1 was alone, -

Nobody in the other office?

No.

Nobody in the other, outer office, you know what
I mean? The motor vehicle office?

Yes, .4t 1s clcsed on Sunday,

No other police officers there?

Not to my knowledge.

How long d:4 the questioning take place on Sunday
afternoon when you took the statement?

well, it sarted at 4:50 , I have it here, 5:12

- twenty-two minutes, °

And the statement vas'written—QOwn“b} ybu%'

That is right,

And 1t was later typewritten?

Right, '

Did you know Marshall before the 29th of May,
Officer?

I knew him, yes.

You knev him to see him?

Yes.

B BY'Lr .?acNeil

] am not tendering the statement‘!ﬁd it 1s marked_

for identification purposeé only, !

PR
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Q.

A
Q.
A
G

you are

Breton, Nova Scotia, on or about the 28th day of NMay, 1971,

Stand up please?

Having heard the evidence do you wish to say
anything in answer to the charge, you are not
bound to say anything, but vhatever you do say
will be taken down in writing and may be given
in evidence against you at yur trial, you must
clearly understand ycu have nothing to hope from
any promise of favor, nothing to fear from any
threat that may have been held out to you to induce
you to make any admission or confession of guilt,
whatever you now say may be given in evidence
against you at your trial, notwithstanding the
promise or threat, )

By Mr, Rosenblum

Nothing to say at present, your Honor.
Do you wish to call any witnesses?
Not at this time your Ronor.

I will read the charge again;- Donald Marshall, Jri
charged at or near Sydney, in the County of Cape

"that you did murder Sandford William (Sandy) Seale}
contrary to Section 206(2) of the Criminal Code of
Canada,"

I COMMIT YOU BEFCRE THE SUPREME COURT AND JURY
FOR TRIAL.

LU B B I B BN T I BN B L B

John F, VcDonald,
— A PROVINCTAL JUDGE IN AND
THE MAGISTERIAL DISTRICT

OF THE PROVINCE OF NOVA S{OTIA]!

IR S
Sy e

=t

PR P R
L T S

Li )

X

LI A
L

=

Faabavya,,!
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CANADA

SUPRBAE COURT OF MOYA SCOTIA - TRIAL DIVISION
PROVINCE OF NOVA SCOTIA

EEN on the information of
SGT.-DET, JOHN F. MacINTYRE

- VS -

DONALD MARSHALL, JUNIOR

CHARGE:

DONALD MARSHALL, JR, did at Sydney,in the County of
Cape Breton, Province of Nova Scotia, on or sbout
the 28th day of May, 1971, murder Sanford Willlam
(Sandy) Seale, contrary to Section 218(2) of the
Criminal Code of Canada.” Zob

WITNESSES1

M. Mahomad Ali Naqvi

/< Dr. David Gam

/ _«Carl MacDonald

t—Roy Gould
{—Tonald Marshall, Senior
/~"Sgts Michael R, MacDonald
! p—"Patricia Ann Harriss
-+~ Texrrance Gushue
" /> Meynaxd Vincent Chant
© f-TFohn Pratico
~ Robert MacKay
Brian Doucette
L~ Leo Curry
(" Pearl Macillan
L+ Tr. Mohan S. Virick
[ Firs. Merle Faye Davis
L~ Aldophus James Evers
L— Sandra Catherine Mrozek
Cst. John Mullowney

Det.-Sgt. John F. udntw.
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STATEMENT OF _FACTS

On the 27th May, 1971 (a Saturday night) a dance was being
held at & local hall (St. Joseph's Parish Hall) with a number of the
witnesses in attendance. MNear midnight the participants at the dance
began to leave.

A Mrs John Pratico met the accused and the deccased, Sandy
Seale, at the corner of Argyle and George Streats in Sydney, and was
invited by the accused to go into Wentworth Park with them by the
accuseds Mr. Pratico did not like the way the invitatlon was extended
80 he declined and proceeded alone up Argyle St. to Crescent Street
which skirts the edge of Vlentworth Park. He proceeded along Crescent
Street until he noared the intersection of Crescent Street and
Bentinck Street. There he stepped behind a ehrub in Wentworth Park
in order to consume & pint bottle of beer, While behind this shrub
he saw the accused and the late Mr, Seale walk along Crescent Street
and engage in an argument, or at least a loud discussion. As he
watched he saw the accused remcve a knife from his right hand pocket
and plunge it into the stomach of the deceased. He then panicked and
ran from the scene to his home.

Meanwhile one Maynard Vincent Chant will testify that he
missed his bus to his hcme at Loulsbourg and that he proceeded down
Bentinck Street, and coming to the railroad tracks that rm through
Wlentworth Park he proceeded along these railroad tracks as a short-
cut to George Street where he intended to hitch-hike a drive home. As
he walked along the tracks he noticed, and can {dentity, Mr. John
Pratico sitting behind a shrub watching two men in an argument on
Crescent Street. He proceeded about thirty feet beyond Mr, Pratico
and stopped to observe what was going on. He knew both the accused
and Mr, Seale and he saw Mr. Marshall, the accused, draw & knife from
his pocket and plunge it into the abdomen of Mr, Seale, the deceased.
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He panicked and ran down the tracks and cut over a path to Byng Avenue,
enother strest skirting Wentworth Park on the opposite side from Crescent
Street.

Vihile on Byng Avenue he sam the accused running down Bentinck
Street and turn into Byng Avenue towards him, Mr, Chant turned to walk
in the opposite direction when the accused caught up to him and told him
that he and his friend, Mr, Seale, had been attacked by two men, one
stebbed his friend, Mr. Scale, in the abdomen and he received a cut in
the arm defending himself, This conversation took place in front of a
house occupied by a Mr, Mattson, a former R.C.N.P. officer, vho is ex-
pected to testify.

The accused showod Mr. Chant his forearm that was injured byt -
no blood was in appearance. These two men stopped a passing automobile,
the operator unknown, and were taken back to the scene wherse Mr, Seale \
was still alive, but beyond ressonable senses. Help was then sumoned. S
Mr. Chant at first related to the police the story the accused gave him *
but later advised that he related the false story because of fear of
the sccused, He knew and can identify both men involved in the offence.

DRe M. A, NAGVI& DR, D. GAUM will testify as to the identification of
the deceased and the efforts put forth to save his 1life and the cause
of death,

CARL MacDONALD will introduce the plans of Wentworth Park and the
surrounding streets and area.

ROY GOULD will testify that he loaned the jacket in question to the

accused on the night in question, that it was in good condition on the
evening in question and its condition on recovery from the father of the |
accusod. It was blood stained and torn,

DONALD MARSHALL, SENIOR, who is the father of the accused, will testify
that he returned the jacket to its owner, Mr, Roy Gould,
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DET. MIGHAEL R. MacDONALD, ‘a member of the City of Sydney Police Force,

took the exhibit jaecket from Mr, Gould and took it to the R.C.M.P., Crime
Laboratory in Sackville, N.B.

PATRICIA A8l HARRIS, who is fourtecen years of age, will testify that she

left the donce with Terry Gushue at approximately 11 P.M. They went into
Wientworth Perk to the bendshell where they spent some time. Then they
proceeded along Crescent Street at approximately 11145 P.M, where they
net the accused, and another man who she cannot identify. A conversation
took place and they continued along to her home. Miss Harris had known

the accused before.

Al —-u.‘........ (R

JERaGh PRATE GUTNNT vl gl cte cimn avidenze as Mlsc Havrle,

HAVIARD VTECEIT CHANT, wro ds fombesn yors of eso and 1ivae ia Tavle-
bourg, will testi{y that he micsed the bus that vas going to Loul sbourg
and that he walked dovn Bontinck Stroet to the rallway tracks that run
through Wentwerth Park. As he walked along the tracks he noticed John
Pratico hunched behind a bush watching something on Crescent Street.
Ur, Chant stopped to see what Mr, Pratico was observing and saw two men
talking to each other, Mr, Chant sew the sccused heaul o knife out of
his pocket and drive it into the stomach of the other man. This other

nan koeled over and Mr. Chant ran sway towards George Strest. He cut

off into a path to Byng /Avenue, As he proceeded along Byng Avenue he
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JOHN PRATICO will testify that he knew the accused and maet him near the
comner of George Street md Argyle Street. He declined an invitation by
the accused to go into Wentworth Park. He then went down Argyle Street
to Crescent, which he walked along until he came to a bush which he went
bshind in order to have a pint of beer. As he was there he saw the ac-
cused and the deceased talking or arguing, he saw the accused haul some-
thing from his pocket and stab Sesle. Seale dropped and Mr, Pratico

ran away from the scene. Mr. Pratico knew both Mr, Marshall and Mr.
Seale before the night in question,

ROBERT MackAY, who was attending the dence, left with Miss Debbie
MacPherson around 11140 P.M. They sat at the bandshell in Wentworth Park
for a few minutes, then proceeded along Cresgent Street. As they walked
along they saw Sandy Seale lying on the street. He asked for help because

he was stabbed, Mr. MacKay sent Miss MacPherson on her way and ran for
help, He returned just as the automobile with the accused returned to
the scene, Mr. MacKay and the accused went to # house to ask for an
ambulance to be called.

BRIAN DOUCETTE will testify that he was asked by the accused end another
man to call an ambulance. When the ambulance arrived Mr, Doucette
accompanied the ambulance to the hospital » The accused showed Mr,
Doucette his injured arm and there was no blood.

LEO CURRY will testify that he was the ambulance driver that took Mr.
Seale to the hospital and stayed with the deceased until the doctor

arrived,

PEARL MacMILLAN, a lab techniclan at the Sydney City Hospital, will
testify that she typed the blood of Sandy Seale and found it to be "O"
positive, .

DR, MOHAN S, VIRICK will testify that he examined Donald Marghall and
found that he had & laceration on the left am which he sutured. There

was no bleeding from this cut., It was a superficial laceration.
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MRS. MERLE FAYE DAVIS will testify that sho is & nurse at the Sydney City
Hospital and that she examined Donald Marshall on his arrival at the
Hospital. She will describe the ccndition of Mr. Marghall's am and

that there was no blood on the arm whon he entered the hospital.

MR, ALDOPHUS JAMES EVERS will testify that he is vith the R.C.M.P, Crime

Laboratory in Sackville. He will testify that he received the Exhibits
from Sgt. Michael MacDonald on June 16th, 1971. These exhibits were a
1ight brown jacket and a bright yellow jacket. He passed these exhibits
on to Miss Mrazek, He will then describe the conditions of the exhibits.

QSS SN{QRA m’ from the R.C.M.P, Crime Laboratory, will ﬂplﬁm
her examination of the two exhibits and also of a plece of Kleenex given
to her as an exhibit.

CONSTABLE JOHN MULLOVNEY, » member of the Sydney Police Force, will testify

that he searched the Crescent Street area after the alleged offence and
found the blood soecked piece of Kleenex in the area.

SGT. JOHN MacINTYRE, a member of the Sydney Pollce Force, may be called

regarding statements made by the accused.

LA INVOLVEDs  Section 206(2)
Section 203,

DATED AT Sydney, Nova Scotia, this 12th day of October, ADsy 1971,

A AN

Donald C, Machell
Prosecuting Officer
Cape Breton County
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IN THE SUPREME COURT OF NOVA SCOTIA
TRIAL DIVISION ‘ .

BETWEEN:
- HER MAJESTY THE QUEEN
v.
DONALD MARSHALL JR,
BEFORE: DUBINSKY, J.
SYDNEY, NOVA SCOTIA
NOVEMBER 2, 3, 4, 5, 1971
COUNSEL:

D. C. MacNEIL, Q.C. and
D. L. MATHESON, Esq. for the Crown

C. M. ROSENBLUM, Q.C.
and 8. J. KHATTAR, Q.C., for the Accused
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IN THE SUPREME COURT OF NOVA SCOTIA

TRIAL DIVISION

BETWEEN:

BER MAJESTY THE QUEEN
and

DONALD MARSHALL JR.

I, J. L. Dubinsky, the Judge who presided
at the trial in the case of The Queen v. Donald Marshall Jr.,

certify that my charge therein is accurately set out on .
pages 252 to 287 dinclusive of the transcript certified
by Camilla Sutherland, Suprems Court Reporter, and -dated

at Halifax, Nova Scotia, Dacembqr 16.‘1971.

HALIFAX, NOVA SCOTIA
DECEMBER 16, 1971
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(30) the facts ana 1 will refer directly

- 1 -
3:30 p.M., NOVEMBER 2, 1971
MR. MacNEIL;
-—-——'—-‘“
I move for the arraignmant of Donald Marghe)) Jr.
CLERK:

You stand indictea by the name of Donald Marshall Jr.
at Sydney, in the County of Cape Breton, Province of )
Cn or about the 28¢h day of May, 1971, d4iq murder Sang
William (Sandy) Seale, contrary to g, 206(2) of the cy
(10) Code of Canada,

How say you? Are you guilty of thig crime
indicted or not guiilty?

THE ACCUSED;
_—h—'——-—-__-

Not guilty]

JURY SELECTED, JURy SWORN
3:55 Pp.M, COURT RECESSED

4 4:15 P M. NOVEMBER 2, 1971 JGRY POLLED, ALy, P
MR, MacNEIL:
_'-—-—-_._-__

May it Please Your Lordship, mr.
(20)  As you have already heard op Tepa
with this cage so far, we are now here dealing witn Mr. Dona
Jr. who ig charged that he did, at or near Sydney, in the Cc
Cape Braton,‘Province of Nova Scotia, on or about the 28:h d
May, 1971, murder Sandford William (nicknamad Sandy) Seale,
to 8. 206(2) of the Canzdian Criminal cede of Cenada. '
It is the intantion of the Crown to call aprroximztely -
23 I look down the 1ist quickly - eightean Or ninetean witnes
These witneises will relate to you the evenis_wﬁich took plac
the night in question, we expect, 71 will give you generally

to what we expect the wit:

Foreman, gentlemer of |
ated occasions in conne

to state. My expactationg are bzsed
and also the evidence which they gave at what {g¢ called the P:



Inquiry before the Provincial Magistrate in this court house some
ymmths ago. I believe you will £ind that most of the witnesses
that are present at the tims, or om or about the time that this
event took placc. most of them were in attendance at a dance at a
parish hall over on George Street. As the dance necazed its end
anywhere ranging from 11:30 on, the times a<e approximate in most
{nstances, you will £ind that the accused, Hr. Donald Marshall Jr.,
the deceased, Sandy Seale,and another man by the nzme of Pratico,
walked down to the corner of Argyle and George Street. I imagine
some of you gentlemen are undoubtedly familiar with it. That's a
drugstore on that corner called Follett's drugstore. At that point
the accused invited Mr. Pratico to join he and Mr.Seale down into
Wentworth Park. This was gomewhere in the vicinity of quarter to
twelve at night, between quarter to twelve and twalve o'clock at
pight. Mind you, no one was taking their watches and keeping the
exact time., But Mr. Pratico declined that invitation as he will
tell you in his evidence pecause of the manner in which it was
delivered to him - coms On down the park, Joha Pratico, I btellieve
his name is - and the rough manner. John dsclined. Ha walked up
Argyle Street which is a street - we will show plans of these street
for those of you who are not familiar with it - runc off George and
up Gsorge Street, Alexander Street, here in the city of Sydney. '
HEe walked up that street until he came to Crescent Strest. Crescen
Street is a street which is running, this is the extension of Cresc
‘Strest, the street runs across the front of the court house hore an
also runs across the creek on the other side of Bentinck Street.

—=yn Sydney here as you may know, there 2arc 2a nurbes of creeks, one

' ﬁp vhere the old mill used to ps - this is before my tive; then
that enters into what we call the bandshell creek which is twoi

then there is a footbridge there between the bandstard creek and

3 the railway track, there's another creek znd then on the other

side of the railway track, that is this side of the railway tracks,

there is another creek. chen in addition to that there i{s a creek



that you see out in front of this building here today.

°  Now he walked down Crescent Street, and this would be the
second creek that Crescent Street skirts and as he walked down,
he had a pint of beer on him and he stepped in behind a bush
which will be shown to you on the maps. There is a row of
buahes set approximately ten to twelve feet apart. You will
see them. They are approximately five feet in height, and in
the form of a cone. He stepped in behind one of these bushes

(10)ané@ .nless I am mistaken - and my recollection is pretty good

on this point - I think it was the tenth bush from Bentinck
Street, the location. While he was there, he observed the
accused, Mr. Donald Marshall, and the deceased, coming up
walking along up Crescent Street. He heard them arguing or
certainly talking in a loud voice and he ducked behind this
l:ush. hunched behind this bush to watch what was going on.
Meanwhile, there was a young man from Louisbourg by the

pame of Chant who cams in to Sydney from Louisbourg with his
parents to attend a church service. After the church service

(20) was over, he went down to a friend's place iz Sydney, Whitney

Pier and after spending some considerable time there, he will )
explain the time element, he walked over from the Pier - in

his youth, he is a fifteen year old lad, he was fourteen at

the time this incident took place - when asked whather he =
walked over to the Pier - he said “I ran most of the wvay."

But in any event, he came by foot from Sydney ¥hitney Pler .
over to the bus stop on Bentinck Street up hers, Acadian Lines
4t is commonly called. I don't kncw the d:stance, my Lord,

but I would suggest, gentlenen of tke jury that that is probably

(30) four miles from the Pier over to here. ifaybe it's not that;

maybe it's only three. But in any event, he missed his bus to
Louisbourg. So he walked dcwn = this is happening in the interinm
—he walked down Bentinck Street and Acadlan Lines iz on Bentinck
Street - he walked down Bentinck Street, crossed the bridge which
4{s ovar here in front of the court houss - not in front but you



can see it from the front of the court house, the Bentinck
: Street bridge up to the railway tracks. At the railway tracks
vhich are just over here, at the corner of this property, the
railway tracks run right through the dead middle of Wentworth
Park. He was taking a short-cut over to George Street in
order to hitch-hike home, back to Louisbourg. As he walked
along the tracks, he noticed John Pratico behind the bush
obviously looking and wetching something. He walked some
- (10) twenty feet or so. He will make the estimate of the distance.
And he stopped to look to see what Mr, Pratico was watching.
He too observed two men on Crescent Street. They will describe
where on Crescent Street and they will also describe to you’
in reference to a plan the two street lights that are in the
vicinity of the scene of the event.
As these two men watched these events, a young lady,
thirteen or fourteen years of age by the name of Harris,
a Miss Harris and her boyfriend - perhaps I shouldn't use
: that term - her companion,left the dance, they weat down
| (20)  4into Wentworth Park and stayed in the bandshell. I believe
' ‘ probably you have all seen Wentworth Park one time or another. -
And they talked to some of their friends, smoked a cigarette
and so on.  Then they left and they walked up a block behind
the bandstand up to Crescent Street. Then they started to walk
along Crescent Street towards this court house, that's this way.
Argpe Street is in the opposite direction. Started to walk
towards Bentinck Street which is running right uvp the other
side of the court house. And as they walked along, the companion
- whose name escapes me at the moment, but I believe it was
(30) Terrence fushue - and Miss Patricia Ann Barris, walking
along Crescent Street, they came to the scene of this event.
There the companion, Mr. Gushue, asked the nccusqd, Donald
Marshall, for a light. Donald Marshall did supply Mr. Gushue
with a 1light ané while he was lighting his cigarette with the

1
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(10)

(20)

(30)

natches, Donald Marshall, the accused, had a coh;arsation with
Miss Harris who knew him for soms time owing to their mutual
pressnce at these dances that are around Sydney and area.
After the cigarette was lit, Miss Earris and her companion,

Mr, Gulhun} go on down the road and thet's all they have seen.

That's all the evidence that they will give. They will place
the accused at the scene of the event. '
Noﬁ, meanwhile what happened was as Mr. Chant and Mr.
Pratico watched the events, and the loud tones of voice of the
two men that were standing approximately a foot and a half apart.
They will describe to you the positions at which they were
standing. They saw the accused reach in his pocket and take
out something that is long and shiny and plunge it into the
abdomen of the late Sandy Seale. The late Sandy Seale was heard
by one or both of these witnesses to let out a loud moan as
he folded up and collapsed on the road. .

_ Mr, Pratico who knew both Ssale and Mr. Marshall, the accused
- well the only way I can put it to you is that.he took to his
qcrappri as fast as he could, up Bentinck Street and to his hone.
Mr. Chant, on the other hand, he panicked and he ran down the .
railway tracks towards George Street. But before he reached
Georgatsiraat, there is a path, pathway, leading off to the
railway tracks - he took this pathway and went to Byng Avenue
which is another street which is running parallel to Crescent
Street on the other side of the park, on the other side of the
creek. As he walked a16n§ Byng Avenue, towards Bentinck Street,
he saw the accused, Dcnald Marshall, running down Bentinck
Street. - §o he turned, Mr. Chant turned, and started towards
George Street. 1In other words, when he saw ahead of him
Bentinck Street and there was Donald Marghall running down it,
he turned and started to go towards George Street. At that
time the accused ran up to Mr. Chant and told him, "Look what

“they did to me.” And a2t that time showed him a cut in hie amm.
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This conversation was of a rather loud nature becazuse it took
place in front of a house. . There will be another witnesg,
- the occupant of that house, who was in his bedroom at the time
with his window up and he heard the loud conversation. e
went to the window and as a result of the nature of the con-
versation, this man called the police.
Meanwhile the accused is telling this to Mr. Chant.
A car comes along and the accused flags down that car and Chant
(10) = and the accused get in the car and drive up to George Street,
up George to Argyle, up Argyle and around to Crescent to where
Sandy Seale was lying on the pavement. Meanwhile, another
witness, Robert MacKay I believe is the one I am referring to
=I want to make sure - yes, that's right; my memory is not as
bal as I suspected it might be - Robert MacKay and a companion,
ey 2 a female companion, vere walking along Cresbent Street and
. Robert’ MacKay saw Mr, Seale lying on the road. He went over to
him and he asked him what happened and as a result of what was
1 said there, Mr. MacKay ran - told his female companion to continue
-'(20) _' on her way - and he ran back down through the park, over what is
' | called the footbridge and up to George Street, back to the corner
vhich I mentioned before, corner of George and Argyle and there
he met another party and they both ran back to the scene of the
event. As they got to the scene of the event, the car with Mr,
Marshall, the accused, and Mr. Chant, arrivad at the scene. And
they will describe to you vhat was at that scene and what took -
place. They then summonsed help from an ambulance and the
police arrived on the scene. '

You will then have the opportunity of hesring the gentlemen wh
participated, the ambulance driver who participated ir removing =
Sandy Seale, along with a neighbour in the neigkbourhood who
incidentally will give evidence that they 2sked him to call an

ambulance and then he went outside to inveé_‘.tigate or -to see
what vas going on. He stayed with Mr. Seale in the back of the
ambulance while he was driven up to the City of Sydney hospital.
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There at -the City of Sydney Hospital, you will find
that Dr. Nagqvi, I believe, was the attending physician at
that time. And he will give evidence, of course, as to the

" results of his examination and as the results of the treatment

that he rendered in an effort to save the life of Nr. Seale.
He underwent, if I'm not in error in my recollection, at leasgt
two major surgery operations and received, I believe it is
in evidence, my Lord, perhaps it is not so I better not say it -
will bring it out in evidence - and they will give you the
reason and the cause of death.

Agssisting Dr. Naqvi i{s Dr. David Gaum who worked along
with Dr. Nagqvi in an effort to save Kr. Seale. Dr. Gaum, as
the family doctor of gseale's family, or at least in any event
knew Sandy Seale personally, can identify the man being attended
to by Dr. Naqgvi and Dr. Gaum as being that cf Sandy Seale. And.
Sandy Seale, of course, as we know from the charges here, died
in the hospital despite the very heroic a*tempt &t saving his
life by Dr. Nagvi.

" We will then be presentlng other ovidence which we have

to present, bound upon the Crownm, as ycu will diecover in tha
days to coms, that the burden is upon the Crown to prove this
case beyond a reasonable doubt. His Lordship will be explaining
to you in due course, if I may anticipate, His Lordship will be
explaining to you what a reasonable doubt is. But we must call
many witnesses to prove what in itself would be 2 small event
but it is necessary for the Crown to go to this extent and
much of the other eévidence can be ignored later on if you so
choose, but I'm suggesting that much of it is of Xittle import.

Now owing t6 the time of the day and pressures which His
Lordship realizes are on the Crown, where I would ordinarily call
my case in a chronological maaner, vhere vou would foliow a
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story step by step until you get the whole picture together,
but this may be fair comment, my Lord, but we have two members
of the Royal Canadian Mounted Police from the Crime Laboratory
in Sackville, New Brunswick, as witnesses in this case. They
received the exhibits from Det. MacDonald and ordinarily

I would call them somewhere near the end of the case. But
their presence is required in another Supreme Court in another
part of this province so that it is hoped thet we can call
them first and have them give their evidence and be discharged
80 they can attend to their other obligations.

Gentlemen, I think that just gives you & brief resume of
what the Crown in the next few days will be a2ble to present to
you.

I think that's all that I will say now, my Lord.
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SANDRA CATHORINE HRAZEP. Dir. Eyam.
SANDRA CATHERIKNE MRAZLCK, beirng called an’ duly tviorn, tastitiaﬁ

ar followve:
BY MR, M2cNEIL: (Direct Exam.)

0.
A,
0.
A

Q.
A,

What is your full name plezse?

Sandra Catherine Mraszek, surname spelled M-R-A-Z-E-K,
What is your occupation?

I am a serologist at the Royal Canadian Mountel Police,
Crime Detection Laboratory in Backville, New Brunswick.
What are your gualifications?

I have & Bachelor of Arts ir Clinical Laboratory Technology
which I received from the University of Saskatchewan, in
Spring of 1967. I elso hold a certificate in Gzneral
Laboratory Technology and this certificate enables me to

do hospital work. I received it in Spring of 1868. I then
joined the Royzl Caradian Mcunted Police, Crinme Detection
Laboratory in Vancouver, British Colunbia, where I under-
studied for a periol of six montha. At the concluzion of

" Tthis understhdy, I wrote ent paseed a writtez examination.

And, I have given evidence in courts in the provinces of
British Colurbia, New Erunsrick, Nova Scotisz, Prince Edward
Island and Newfoundland.

MR. ROSENBLUM$

No cross-ex:mination on qualifications.

THE COURT:

The qualifications of Miss Mrasek, &s & serologist and.
attonding 2cionces is accepted by the Court and ghe is so
q’ua 11 fi& .

BY MR, MacN:IL:

Q.

Miss, were you working in ycur capacity ac & merber of the
Royal Canzdian Mount Police-during the month of June 1971?

Yot Ye! ? I Aag,

Were you vorking in Sackville, New Bruncwick?
Yes, I wzs, '
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SANDRA CATHERINE MRAZEK, Dir. Evan.,

£ Q. At that time, were certain exhibits turned over to you
relating to this case?
A. Yes sir, I received two exhibits from Sgt. MacDonald,
. c2 the Sydney City Police Detachment and also from
- Mr. Evers of the Hair and Fiber Section of the Crime
) Detection Laboratory in Sackville.
. 0: Did you keep these exhibits in your possession from
the time they were delivered to you?
(10) A. Yes I dia.,
Q. What 4id you do with them?
A. May I refer to my notes?
Q. Notes made at the time the events took place? .
A. Yes sir, they were mzde at the time of my exenination |
. and in my handwriting.
MR. ROSENBLUM: .
No objection My Lord.
MR. MacNEIL: .
' " You may refer to your notes. .
(20) WITNESS: S

The exhibits that I received and exarined were turned f
over to Mr, Evers of the Eailr and Fiber Section of the ‘
Crime ©Detection Laboratory in Sackville on July 21st,
1971,

Ve BY MR. MacNEIL:

Q.
A-'

(30) o.

A.

When did you recieve thesec exhibita? :

I received two exhibits from Sgt. MacDonald on Sane lcth.

1971 and I received two following exhibits from Mr. A.J. Evers,
on June 28th, 1971,

Now, could you tell me which of these first exhibits you

wish to deal-with, Migs Mrazek? |

The first of the two exhibits that I received from Sgt.
MacDonzld was a pzir of blue jeans and a blue belt ard & N
piece of facial tissue.
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SANDRA CATHERINE MRAZEK, Dir. Exan,

Q.
A.

Q.
A.
Q.
A.

Q.
A.

A,

Q.
A,

0.

A,

Would you look at exhibit one and tell me wrat that is?
It's a pair of blue jeans with a biue belt, I can
identify these as the ones I received and examined,
There is my initial. My initials are prasent..' . oo

both on the pair of the blue jeans z2nd on the belt.

This is the pair of blue jeans that I received from

Sgt. MacDonald.

Did you examine those?

Yes, I d4iqd.

Your finding, please?

I examined them for the presence of human blood., I
found human blood of group “0® to be present on them

and I found the blood both on the pair of blue jeans

and on the belt. .

And you see the next exhibit?

It's the facial tissue.

I show you envelope marked exhibit number two. Would
you tell the Court - tell us the contents of that please -
of that envelope? .

Exhibit two is an envelops containing a piece of facial
tissue. I can identify it as the one which I received
and examined. My initiais are preseat on the envelope
and on the facial tissue. I exariined the facial tissue
for the presence of human blood. I fourd kunan blood of
group “0" to be preaént on it,

Now, the next exhibit that you reseived,

I received two exhibits from Mr. Evers on Junc 28th, 1871.
That is the yellew jacket and the browm Jacket.

I show you exhibit three. Can you tell me what that is
Please? |

-Exhibit three is the yellsw Jacket, I can 43entify it as

the one walch I Teceived arnd examinad zrd thare are my
initizls. This is the jazket that I received from

Kr, Evers cn June 28th, 1371. I examined this for the
presence of human blood. I fouad human blood present on
it, however, I was unable to deternine the ¢roup of the
blood present.
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EANDRA CATEERINE MRAVEK, Dir. E:am,.

Q.
A,

Q.
A,

Yhy? )
There are a number of reasons why a group - why. blood
may not group. In this parzicular case, I don't know
exactly why. It could be, perhaps the areas were just
not concentrated enough or perhaps the material would
not &llow the blood to go into the solution.In order
to test the blood I must extract it into a colution.
Now, is this jacket in the eame condition ac vhen you
exanined - you ¢id your examinatica - vas it limited
to the blood testing? Wwas your examination of that
Jacket limited to testing for blood?

Yes sir, it wvas.

The next exhibit. I show you exhibit 4. Wrat is that?
Exhibit 4 is a brown jacket. I can identify thice as
the one which I received from Mr. Evers; it bears my
initials. It is the one I received on June 28th, 1971,
I examined it for the presence of human blood. I found
human blood of group "0" to bz present on it.

Any other exhibits?

No sir, those are all the exhibits that I received and
examined.

(No crosc-exanination)

( THE WITNESS WITHDREW )
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£DOLPAUS JANES EVERE, Lir, Luern.

ADOLPHUS JAMES EVERS, being called and duly awo*n. testified
as follows:
BY MR, MacNEIL: (Ditcct Exﬂm.,

Q. What 4s your full name? ;

A. Adolphug James Evers, surname spelled E-V-E-R-S,

Q. Mr. Bvers, what is your occupation?

A. Ianm employed in the Hair and Fiber Section at the R. C.M.P,,

. Crime Detection Laboratory, sackville, New Brunswick,

Q. What are your qualifications?

A. I have received a Bachelor of 2rts degres from Carleton
University in Ottawa with z mejor in Biology. I have had
training in Bairs and Pibers in the R.C.M «P., Crime Detect-
ion Laboratories in the cities of Ottawz and Vancouver and
I have completed written and practizal exaninations regard-
ing these subjects.

Q. And heve you given evidence in various courts?

A. Yes, I have given evidence in the Magistrates and Supreme
Courts of British Columbia, Yukon, Nova Scotia, New
Brunswick and Newfoundland and in the Hagistrates Court of
Prince Edward Iesland.,

MR, ROSENBLUM: '

There is no crocs-exemiration or his qualifications, My Lord..

BY THE COURT:

Q. What is your science called?

A. The hzir and fiter examination &nd canﬂnrincn.

Q. There is no other name?

A. Not that I know o.., Hy lorad.

THE COURT:

I £ind his qualifications to be in oréer and he {s so
accepted by the Court,

BY MR, MacNEIL:

Thank you My Lord.
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= BY MR. MacNEIL: |
' Q. Now, Mr. Evers, did you %row Detective sgt, Michzel
MacDonald of the Sydney Pclice Force? "o
A. I met him,after he identified hinself as such,

- Q. Do you see him in Court here today?

- A. Yes I do. The mar with the yellow shirt on and green

suit,

Q. -Stand please. 7Is that the man?

(10) A. Yes.

Q. Where did you see him?

A. He came to the laborstory on June the 16th, 1971 and gave
to me two exhibits, '

Q. What exhibits were they?

A. They were two Jackets. One browvm jacket and one Yellow
Jacket.

Q. I show you exhibit 2, I guess. The yellow jacket -

A. No, exhibit 3. ‘

Q. What is that?

(20) A, This is the yellow jacket that I received from Sgt.,
MacDonald, 1 identify it by ﬁy initiale, date ana case
nupber appearing on the jacket,

Q. What d4d you do with this exhibit?
A. I examined this jacket for the preserce of any fresh
appearing cuts or tears.
Q. V¥hat were the results of your examination? _
A. I fouand one cut approximately one inch long on the left
arm of the jacket. The cut is fresh. in appearance
having occurred since the garment wz2s last wzzhed,laundered
(300 . or actively worn. The second separation is approximately
eight inches in length - gix and one half inches is
indicative of being cut, again the cut 48 fresh in appear=-
. ance. The remaining one &nd a hzlf inches which continues
through the cuff of the Jecket is indicative of being
Uy torn. The tear is fresh in appearance,
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ADOLPHUS JM4LR BVZERS, Dis., —oim. ] 1 0 4
Q. Anything else in that ezhibit. Mr. LCvers?

A. I found a number of superficial cuts to be presaut near
the large scparation. These superficial cuis hguiﬁ
_appear to be fresh. '

b. What do you mean by :uperfici&i cuts?

A. These are small cuts which one can notice with a micro-
scope. They are just vhere the material is separated;

{ It doesn't go through the materizl.

- Q. Now, you say you 2lso receive3d another exhibit.

! Exhibit 4 - exhibit 4 - I show you exhibit 4. What is
. that? : '
A. I identify the brown jecket court exhibit 4, by my
initials, date and case number or. the jacket. I received
this jacket from Sgt. Macbonald on June 16th, 1971. I
exanined this jacket for the presznce cf any fresh
appearing cuts or tears. I noticed one cut approzimately'
’ two to three quarter inches in length. The cu: was
. approximately seven inches f£rom the bottom of the jacket
on the front side. The cut continued through the jacket
and is approximately one inch in length in the back part
of the jacket or inside part of the jacket. The geparat-
ion is a cut and is indicative of being fresh, that is
it bas occurred gince the garment wac lzst washed,
laundered or actively worn.
Q. And tell me, where would this cut be in relzticn to the
- &bdomen of the body of the person wearing thot jacket,
© when they wear that jacket?
MR. ROSENBLUM:
. Thzt - would be pure conjecture My Lord, btased cn many .
. thinrs. That's net soxething tazt he can give evidence —
. on from an exparis etenpoint at 2il. , o
BY KR. MecNEIL: o | | ,
Q. What other exhibite, if any, 644 you have Mr. Evers in
. connection _wi't.h'_ this case?

e, t, st v, .
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A. That 1s the two exhibitsc I received from Sgt.
MzcDonald. I gave these two exhibits to Miss Mrazek
of the Serology Eection on June the 28th, 1971 and I
recieved from Miss Mrazek, on July 2151:, 1971, a
¥ sealed box containing four exhibitp. : presented these
E exhibits to the Court .. ° on July the 28th, 1971.
Q. Did you keep them in your poksession at 2li times,
except from the t.i:ne these two exhibite were given to
(10) you by Detective Sgt. MacDonald mntil you gave them to
- Miss Mrazek and then the gave them back to you and you
presented them in Court - except for the timaz that she
had the exhibits, were they in your pocseesicn at all
times until you presented them to Court?

A. Yes sir.
THE COURT:

The exhibit must ghow the cut - vhere the tear is,
MR, MacNEIL: '
In the brown jacket.
(20) THE COURT:
‘ Did you exhibit this to the Jory?
MR. MacNEIL:
No I did mot. I thought that he held it Up. There is
the cut and tear wvhich =
MR. RCSENBLUM: :
Mr. Lord, he can't adiress the jury, but he czr show them,
but he can't speak to them,
MR. MacNEIL: )
. I am saying that 4s ¢he tour that %he witnees is zeferring
(30) to and - |
BY MR. MaoNEIL: —_—
Q. What were the ocher exhibits? You g2y vou returned four
exhibits to the Couct. -
A. I believe tha other exhibits were a pair of jeezns and a
piece of c‘oth.

G
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ADOLPHUS JAMES LVERS, Dir. Exau.,

Q.

A.

'.Q.

A.
Q.
A.
Q.

A.

A pair of jeans. Do you recognize exhibit 17

Yee, I have lazbelied the R.C.M.7., laktoratory caxd. 1
dié not examine this exhibit. I mzrely contained it
in my possession. ‘

And this is the one which you turned into court at the
Preliminary Hearing of this trial.

Yecr it is.

What was the other exhibis?

It appeared to be a piece of cloth.

I show you exhibit 2., Can you tell me what that is
and indicate if that is the exhibit?

Yes, I identify the envelope frcm my initials, date
and case number. This is the envelcpe which I received

. from Miss Mrazek and retained in my posseseion &nd

Q.
A.

presented into Court on July 28th, 1871.
And the contents thereof -

I did not cper the contents or examine them.
ROSENBLUM: .

No questions, My Lord. '
( TEE WITNESS WITHZDREW )
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DR. MAHCGAMD YAQUI, Dir, Exan.

5100 F.M., KOVEMBER 3, 1S71i COURT ADSOURNED to
10:20 A.M., NOVEMBER 3, 1S71 AT VHICH TIMB COURT
WAS PROPERLY OPENED: PETIT SURY POLLED, ALL PRESENT

-DR. MABOMAD NAQVI, being called and duly svorn, testifiel as

follows: _
“BY MR. MacNEIL: (Dir. Exar.)

Q.
A.
Q.

A.
Q.
A.
Q.

A.
Q.
A,
0.

Your full name doctor?

My full name is Mahomzd Ali Nagvi. )

Tou are a duly cualified practitioner, practicing medicine
in the province of Hova Scotia?

Yes I do. '

Eow long have you been practicing, sir?

Ten years,

How long have you been residing and practicing in the city
of Sydney? '

Three years.

Where were you before that?

I was in training in New York city.
Where were you before that?

I wzs in New Waterford.

How long were you in New Waterford?

Three years.

Where were you before that?

‘Balifax.

Bow long were ycu in Halifaxz?

TwO yezrs.

Where were you before that?

New York city.

How long were you there?

One year. T

What were yoa doing theve?

Internship. )

Tell me doétor, what are your cualificzations, zs & medical
practitibner? .
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DR. MAHOMAD NAQVI, Dir, Exam.

MK. ROSENBLUM: -

I may gay, My Lord,g lappen to Xknow Dr. Nagvi, he ig one of
the’ most talerted and highly respected physicians in the
area and I readily admit his qualifications.

THE COURT!:

' The qualifications of Dr. Nagvi are accepted as

. admitted and as well, accepted by the Court. BHic opinion
will be admissible.

BY MR. MacNEIL:

Q. Were you practicing in the city of Sydney on the 28th day
of May, 19712

A. Yes I was.

Q. During the course of your duties, did you have occas:loh to
administer to Mr. Sandy Seale? ’

A. Yes. .

Q. Where did you firet see this man, Sandy Seale?

A. I sav him at the Emergency Room at the Sydney Ho'apitcl.

Q. Would you describe the man please?

A. He was coloured teenage boy, who was - has had the bovel
outside his abdcmen and an opening into the ablomen
.approxlmately three inches - three to four inches wide
into the abdomen. His clothes were filled with blood and

 he himself was in a state of shock: |

Q. What time of the day or night would this be?

A. This vas the middle of the night.-

Q. Could you make any other exuternzl observaticns as to the
nature of his condition? -

A. Very critical and he had no pulse or blood pressure. He
was on the verge of ceath at the time I saw him.

Q. What did you do to the patient, doctor?

A. Oh well, right eway we €14 resuscitation, . gave him blood, _

intraverous and supported his recpiraticr and took him to
the Operating Room right away.
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Q. What was done in the Cperating Room?
A. In the Operating Room, we did extend the cut in the
- abdomen and made a formal cut where his Lowels was
torn - his vessels were torn. And he has had massive
bleeding inside and the major vessel cut,
Q.. Do you know how much blood you administered to
~ Hr. Seale? ’
_ A. He has had a massive replacement. This means over
(10) 18, 20 pints of blocd.
Q. Do you know the blood type of Mr. Seale?
~ A. I don't have it in my record here, but it is in the
hospital record. .

Q. Another witness will give the blood type, = just wondered
whether or not you knew it. You described the nesture of
the internal injuries to Mr. Sancy Seale, Doctor. Can you
express an opinion, Doctor, as to what might cause thecse
dnjuries? )

A. The injuries weré caused by a sharp, pointed object that

(20) has penetrated through the abdcmen and all the way down
' to the back. °

Q. How long did you admirister to Mr. Sa2zle?

A, I was in attendance for over from 12:00 midniché until
next day, approximately 4:00 or 5:09.

'Q. 4:00 or 5:00 the next day?

A. In the afternoon. '

Q. That day would that be Doctor can you tell ma? You esaw
him I believe = :

A. ‘This was May 29th, 1%71. :

(30) Q. Zee that'a ‘the day folloving his adniscion to the hospital.
' A. "ea.‘ ,

Q. tWhat happenad &t that time?

A. Well, in spite of rasuscitation, controllinu of his _
henorrhage end doing whzt we had tc do, he did not survive.
He has - hig kidneys wvere shut dJown, hiz respirztiocns were
shut down. He was on the artificial respirsticn mackine

" for allthis pericd after the cparation, bu% he just could

sammbdh o comassid: ol & ol
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Q.
A.
0.
A.

What was the cause of death?

Cause of death is injuries to his bowel, his vesaels.
Were you assisted by any one, doctor?

Yes, I was assisted by Dr. Dave Gaum and Dr. Paju'i.
who no longer is in the city of Eydney.

BY MR. ROSENBLUM: (Cross-Exam,)

Q. Doctor, how many blood types are there?

A. There are types of A, B and 0.

Q. And in these classifications of A, B ard 0, O is probably -
is it the most common?

A. Yes.

Q. O is the mos:t common, and I suppose miluons of people beclong
in that category of O.

A. Let's put it this way, O is common, yes, but I wouldn't
know the figures that you have given me,

Q. No, but, it would be a very common type?

A. It is a comon type, ves.

Q. Of blood grouping -

A. Yes.

Q. "o-.

A. Yes.

Q. Now, Doctor, would you say that the late Sandy Seale died
as a result of one or more stab wounde, or wouzds of &
sharp instrument, as you ¢escribed it.

A. The instrument was one -

THE COURT:

He didn't say sharp iastrument,

MR. ROSENBLUM:

‘An instrument of some sort -

Egl_ﬂacnﬁfi}

Sharp pointed, I believe -

BY MR. ROSENBLUM:

Q.
A,’

Di& you ray a sharp pointed instrument?
Pointed instrument, yes -
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DR. ’MO:MAD !\AQVI' Dit. ; .

Q.

A.
0.
A.
BY

You caid that, a pointed 1natrument. i- that the way
you saic it? :
Yes.
All right, would”#y it was by one insertion into his
body?
I would say ore insertion.
THE COURT:

Q.

A,
Q.
A,
Q.
A,

s

A,

( Dr. David Gaum called but not present)

ﬁoctor. I didn't get the width of the incision of the
wound - I thought you said = _

I said approximately - approximately 3 inches.

That was, you said the cuts -

Made by the object.

And through which cut, the 1ntestine_extended?

The cut into the intestine extended right from the front
of the vessels supplying the large intestine, the vesgels
supplying the small intestine, the intestine - the large
intestine itsel?, then right to the aorta.

And what wag extending outside the man's body, as a result
of the cut? What crgans were visible?

All the intestine was outside - 211 the irtestine was
outside. I wouldn't say all, but most of the intestine
was outside.

( THE WITNESS WITHDREW )
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DR. MOHAN S. VIRICK. being called and dLly sworn. testiticd

as follows:
BY MR. MacNEIL: (Direct Exam.l

. Q.
A,

Q.

A.
Q.

A
Q.

A.
Q.
A.

Q.

Q.
A.
.
A.

Q.

What is your full name, Doctor?
Johan Vizick = V=-I-R-I-C-K.

‘You are & yualified medical practitioner, praéticing under

the laws of the province of Nova Scotia?

I an,

And residing and practicing in the city of Sydney at the
present time.

Yes.

Where did you practice before? Eow long have you been in
the practice of medicine, Doctor?

Almost 11 years.

¥hat are your quali‘icntions?

{ am a medical doctor from Christizn Medical College and I
had post-graduate training at John Hopkine University in
Baltimore. ‘

And after you finished your formal edvcation, Doctor, where
did you stazrt to practice? ' |
In Glace Bzy ~-'63.

1963 - how long did you prectice there?

Two years.

Where did you then go?

I came down to Sydney in ‘€5 and in '67 I waat Lback to
Baltimore, cume back in '6§ and sirca then I am practicing
here.

What were you éoing in Ealtxmare in ‘67, '68?

“A. I was doing some pcsi-graduats trxining.

Q. What degrees do ycv have?
A, X hzve 2an M.D., in pzlblic he&lth -
THE COURT:.

The quali!ications of Dr. Virick ere accepfad by tha Court
and he will he permitted tc glve his opinion savicence.
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BY MR. MuCNEIL:

Q.

A.
0.
A,
Q.
A,
Q.
A,

Q.
A,

Were you practioing medicine in the city of qYé.-y.on the
28¢th day of May 19712

I was. _ P,

Do you know the accused in this case, M. Doralé Marshall?
I do. :

Do you see him in Court here today?

Yes.

Would you point him out to the Court pleasé?

( witness indicates).

Let the record indicate that the witnens Points +o the
accused, Donald Marshall, Digd you sec him on the 28th
day of May, 19717

I aia.

Where?

At the Emergency Room at the City Bogpitzl,

That 42 in the city of Sydney, County o2 Cape Ereion,
province of Ncva Scotia. ]

That's right.

Did you administer to him? -

Yes, I dia. :

Wbuld you tell ue your diegnosgis whichn you oba:..hd &bout
him?

Mr. Marshall had a Iace.ration of thafl'rftwha.eh b 4 sutured.

That is a cut in the loft arm, .

.That's fight. -

Whereabouts on the left arm?

Sort of on the arm &ppr oximately 7 and & « 7 1/2 Iinches

from the wrist, &pprcximately € inches long, which I

sutured, T

Teil me, Doctor, was there any bleedinc from thic cu?

Wo, at the time I want thece, there vzaz ns bleadis:g, The
tient hzd alraady bezn prepared by the rerse. | T just

went ard 3t1tehe& it.
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Yes, well, wa'll have that nurse later on, but as far as
you observed, peruonally. did you cbserve uny blood at
any time?

No.

All right how would you describde this cut?

A. This is a superficial laceration, evenly in depth through-
out, approximately 4 inches long.

- Q. Now you say, a superficial laceration, would you break that
down into other language, Doctor?

A. It isn't 2 bruise, but on the other hand the deeper tissues,
the muscles and deeper tissues are not irvolved in a lacera-
tion. :

Q. I see, and what did you do for this ran?

A. I administered stitches under local anesthstic,

Q. Yes, and how many stitches did you insert?

A, Ten.

Q. All right now, Docter, why did you insert stitches in a

' superficial wound? )

‘A. This wasn't a bruise exactly. It is a laceration whiech
needs to be sutured. If wouldn't have done it, he would
have had a scar and probably infection.

Q. Did you remove the stitches in due conrse, Doctor?

A® Wo, I didn't. ‘

. Q. Did you mzke an attempt to rewmove them?

A. Yes, I did. I had an appointment tc sce Donald and to

~ remove his suture, but vhen I went to the jail - that's
the Cape Breton County Jail, the suiures were already
removed.

Q. Already removed, did Mr, Marshall say, by whom?

A. Ee said he had done it hiuself.

MR. ROSENBLUM: '

-~  What's that again? e

. MR, MacNEIL:

He said he did it himeelf.
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BY IMR. MaoNEJIL:

Q. Xow, Doctor, considering your medfcal cxperience, I would
like to ask you for your opinion. 1In your opinion, could
this, or did this cut have the appezrznce of teing self-

- inflicted?

“A. It's possible,

" Q. Wes it decper at one end than it waz a2t the other, or any-
thing like that?

(10) A. No, superficial throughout.

Q. Superficial cut down the arm, same depth all the way down.

A. Yes,

Q. And caused no bleeding.

THE COURT:

Mr, MacNeil, don't lead the witness.

MR. MacNEIL:

Pzrdon me, My Lord.

BY MR. MacNEIL:

Q. But you saw no blocd at any time.

(20) A. I didn't see any, no.

Q. How long would you be observing the accused? The superficial
laceration on his arm - how long would you be attending on
that?

A. You mean oa this particular patieat on the nicht =

Q. Yes, on the night in question, when you £irst saw the
accused and you said good-bye to him.

A. About approximately twenty minutes to & half an hour.

BY MR. ROSENZLUM: (Cross-Exan.}

Q. Dr. Virick, you will recall, that ycu cave eviderce in

(30) thie czse at the Prelimincry Hearing in the Provincial
| Magistrates Court.

A, 1 aia. .

Q.- And I ask you, Doc:or, to recz2ll ycur tesztimoury et that
Hearing, whern I cross-ckamined you ae te whether or aet you
formed an opinior as to this wound on the left arm of
Mr. Marshall was self-inflictsd. How hasad or ycur
knowledge, your observations of the accusei arm,at that
time and the type of wound thet it waa. Did you not say,

-
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Q.

A.

Q.

. Doctor, at that time, that you vwere cf the opinion that

it wasn't celf-inflicted, although possibly it could have
been? ' ‘ . _
If you remember, Mr. Rosenblum, I was trying to clacify
the evidence at that tine.

But, did you not say that your opinion was, that it wasn't
self-inflicted, but that it could have been?

"Yes, I don't know, it's just a laceration, I sutured, which
is even - it is possible - it could be self-inflicted or it
may not ba. It is very hard for me to say.

But didn't you say this -

THE COURT:

¥r. Rosenblum =

MR.' ROSENBLUM3:

I am going to quote the evidence. I am going to quote the
Q'Vidence e

. THE_COURT:

If he hasg said something which ig contrary to what he said
here today, then you may cross-exarnine hiz on what he ssid
-in the Court below, otherwise yon can't.

MR, ROSENBLUM:

I'm sbout to do it.

THE COURT:

Well, you asked him,:is it - did he not szy it was possible.
Ee said here this morning it is possible that it could be
self-inflicted. Did he say that?

MR. ROSENBLUM:

I'm about to question him, My Lord - about to question him
on it. Just leading up to it My Lozd.

BY MR, ROSENBLUM:

Now on page 54, of the transcript cf evidsnce tzken from the
Magistrates Court, thig question was aske® by me of yout
"Based on your knowledge, at the time, your opinion is that
the wvound vas not celf-inflicted". And your anSwer, "this
point is against you®™. Do you reczll suying that?
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__.f A.
Q.

-

A.
Q.

(10)

Q.
A.
Q.
A.

(20)

Q.

(30)

A.

Q.

Yes, I rcmember it, but this is -

I am doing the queestioning. Now, my next guestion to you,
on page 54, line 25," your opinion is that it was not selif-
{nflicted"and your answer is: "Yes, yes I would say so".

Do you remember making those ansvers to thosz guestions?
Yes, right.

Now Doctor, I would &sk you to examine the left arm of the
accused. Puil up your sleeve. Just walk over near the
Doctor and turn around so the jur& can see you. Is this
the wound,that you see on the jeft arm of the accused, that
you are speaking about?

Yes. .

And it would be about how long?

Approximately about 4 inches - 3 to 4 irches.

And you put ten stitches ir that?

Yes.

Now from its appearance today, Doctor - C.K. h2 has seen it
and the jury has seen it. From your fnspcction of it today,
would you not szy that it &id moze than just scrape the skin-
this wourd. Isn't that so?

. Yes, thit's true.

Otherwize it wouldn't bere a gcar, ruch as there is now, today.
on November 4he 3rd, follcwing an {rcident on May the 2&th.
And, Doctor, I realize that there vas & nurse who attended
Donnie Marshzll before you saw him and that she wculd be 1n

a better position to say what his condition was bzfore you

saw him, but neverthelzss, would you not give an opirion

that there hzd been bleeding from that wound before you faw

it, that dblood had flown from this wound? Would you rot say
that was in all likelincod th3 caoe? i :
It's possible.

Well, I know anything is poseible; Doctor, but in &1l
1ikelihood = - '

~~K> It is likely, yes. It's possible.
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Q. Not only possible, but likely?

A.. Yes.

Q. And, is it because of the jength of the wound that you

) “put in ten stitches or the depth of the wound,” or both?

- A. Actually, there is another factor, also the position =~

: the movernents occuring in the arm, which may gape the
wound =

Q. Which, may what?

A. Gape the wound from healinc - all three factors.

Q. O.K., yes, and your fear then, you know about the movenants
of the arm opening the wound again, why would you be afraid
of thet, medically?

A. The edges may gape and it may leave a bad cosmetic effect.

Q. And, perhaps continue bleeding?

A. Or, get infected.

Q. Or get infected, yes.

A. Yes. '

BY MR. MacNEIL: (Redirect Exam.)

Q. . Doctor, you say that you put these stiches, in answer ¢to
my learned friend, in order to prevent infection and to have

. & better healing - you Jnow with as little mark or scar as
possible, under the circumstances. Nov, Doctor, would not
a great deal depend -
MR. ROSENELUM:
Now, isn't this leuding, My Lord?

MR, MaoNEIL: =
Bo =

MR. ROSENELUM3 :

I'm just putting the question to hie Lordship and ve'll get
a ruling on it = not whether you and I agree, but we'll ask
the Court. We can have the sterogrcpher read =

THE COURT:

What is the point that you wish to ralse?
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- MR. MacNEIL: .

That's why I was wondering what the objeztion was, when
my learned friend doeesn't ever know the question yet. I

©  didn't finish it. I was going to pose the question that

- came out as & result of my learned friends exanination.

“BY MR. MacNEIL:

Q. Would not the effectiveness, relsting to the scar = the
prevention of a scer and infectior, have a direct bearing

(10) on when the stitches were removed from the arm?

THE COURT:
That's all right, go ahead. That will be alloved.

BY MR. MacNEIL: _

Q'; Did you hear my question, Doctor?

A.. 1f you would phrase it -

Q.. Would not-you say that you stitched the arm, I believe,to

" prevent infection, to lessen the scar that will remain
" after the wound?
A. And to create'an anatomical 'pos.{tio'n as it was bafore the
(20) injury. ' |

"Q. Now, would -the the results of your stitching in the arm -
wnuld the results depend upon when the stitclies were removed
‘from the am?

i Ao Yese . i « O
G. When were the stitches removed from the arm?
A. I.don't know.

( YFE WITXESS WITHDREW )
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CARL MacDONALD, being called and duly sworn, testificd as follows:
BY MR. MacNEIL: (Dir. Exam.) )

Q. Your full name, Mr. MacDonald?

A. John Carl MacDonald.

Q. What is your occupation?

A. I'ma lui-vayor for the City of Sydney.

Q. Are you a duly qualified provincial land surveyor?

A. Yesz, I an,

Q. And wvhere do you live?

A. I live in Dominion.

Q. How many years have you acted as a provincial land surveyor?
A. Fifteen.

. MR. ROSENBLUM:

His qualifications are readily admitted, my lord.

TUE COURT:
The witness's qualifications as a Nova Scotia Land Surveyor are
accepted by the Court and his opinions may be given in evidence.

BY MR. MacNEIL: '

Q. Bow Mr. MacDonald, are you familiar with an area in the city of
Sydney known as Wentworth Park?

A. Yes sir.

Q. Did you make a survey of that area?

A. Yes sir. '

Q.. You say, Mr. MacDonald, that you 4id a survey of the pa:t of tho
area knovn as Ventworth Park areez?

A. Yes sir.

Q. Xa the city of Sydney - did you make a plan of that curvey?

A. Yes sir. '

Q. X show you Exhibit S, Mr. MacDonald, is that the plam that you
made of the Wentworth Park area?

A. Yes sir.




(10)

(20)

Q.

Q.
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A

Q.

Q.

Now Mr. MacDonald, would you please explain this plan to His
Lordehip and the gentlemen of the jury? o

This plan is a portion of Wentworth Park bounded on the south
by Crescent Street, top street in the centre of the plan;

on the north by George Street and Byng Avenue which is on the
bottom of the plan; on the west by Bentinck Street; on the
right of the plan, and by Argyle Street which is oa the east - e
of the plan,

And this comprises how many creaks?

This comprises three creeks.

Now would you describe your legend, please, that you have -
you notice on the bottom right-hand corner of the plan you
have what you call a legend: would you relate this legend to
the plan, please?

Each place that the symbols shown on the left gide of the
legend which may be a circle or a iquare, triangle, etc., is
explained by the explaration next to the symbol, is the same
symbol that's used throughout the plan.

All right, now may I direct your attention to Crescent Streest.
You have on the south side of Crescent Street a number of
buildings. Are they properly located to scale en the plan?
Yes sir, | g :

Now, are there any buildings on the north side of Crescent
Street along the stretch that is covered by your plan, any
houses?

Crescent Street?

Yes.

No. 3

All right; now I notice here looking - wall first of all,

you have marked on this plan here, C.N.R. tracks and they

go right across the full width of the plan and between the
two creeks there - what is there?

Betwoen the two creeks is a railway trestle.

Railvay trestle?

Yes.
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Q.

Q.
A,

Q.

Q.
A.

Q.

A.
Q.

'A.
HR. ROSENBLUM:

Going on the south side of the creek which borders on Bentinck
Street, that is the crack, the large creek, that is worded
"Wentworth Creek® - now dealing with the area scuth of that,

and between that and the houses, would you describe what those
circles are, probably four, seven - twenty-thres if my mathe-
matics are correct - running along the reilwey tracks or very
close to them?

Yes, these are bushes.

Would you describe those bushes,'plense?

They're bushes properly located to scale on the plan. They have
a width of approximately three feet and heights that range from
approximately four feet to approximately six, cix and a half
feet.

And tell me, sir, on this plan of yours, do you showuhere there
is any - if there is any - street lights?

Yes. There is two powser poles that have street lights on thenm,
And where are they located on the plan, plczse?

They are located just north of the north curb of Crescent Street
= one approximately in front of the third house - third house
down from Bentinck and across the street; and the other ocne
across from the sixth building ané across the street on the north
side. ‘ ‘

The sixth building being what iz noted on ths plan as being
Crescant Street Apartments or Crescent Apartmsnts?

Yes sir.

And what type of lights zre thcse, Mr. MacDonald, do you know?
Yes. I called Essterm Light & Power Company and I was notified-

BY

‘Now="

MR. MacNEIL:

Q.
A.
Q.

Do you know what kind of 1lights they are?
No sir. : - .

And those lights, the polesg bearing the lights, are the ones
that are designated by a oymbol on yous plan that looks like
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a target, is that not so: circles, and smaller circles and so on
until finally there is a dot? ‘

.A. Yes, these are power poles.
-Q. Would you peint them out to the jury? would you step down

with His lordship's permission and point out to the jury the
pover poles - the poles which have lights on them-

THE COURT:
No, Mr. MacNeil, that's not what he said. At the moment he's
talking about the powar poles themselvss.

MR. MacNEIL:
All right, I'm sorry.

BY MR. MacNEIL:

Q. Those are the poles that are designated by the circles that
look like a bullseye, target?

A. These are power poles.

Q. Those are the power poles. Now how many of these power poles
have street lights on them?

A. None. N

MR. ROSENBLUM:
What did you say?

WITNESS:

'~ None of those four.

BY MR. MacNEIL:

Q. Are there any street lights in that area south of Crescent

Street in the area from Byng Avenua?

A. Yes.

Q. Where are they located?

A. There's one here -

Q. Here, that's in front of the third house from Bentinck Street-

A. Yées. Designated by a small black or full dot - blue in this
case. And the other one down directly across from the Crescent
Apartment - here by the sama round, small full- dot.

Q. That is where the figure 21 appears on Crescent Street itgelf?

A. Yes.
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Nov come down and show the Jury where the strect lights

are located.

One here-

Thnt's/@ggoggfgd house from Bentinck Streest.

The third house and the other one opposite the seventh house,
known as Crescent Apartments.

THE COURT:

Q.
(10) A.
Q.

The third house, is that the red house, Mr. MacQuinn-

Yes.

There's 2 power pole with a light almost across from MacQuina's
house and across from the Crescent Apartments, at No. 21?7

Yes, my Lord.

MR. MacNEIL:

Q.
(20)

A.

Q.
(30) -A.

How wide is Bentinck Street, sir? I'm sorry, Crescent Street.
Crescent Street from curb to curb, is 21 feet, running from
Argy%a Street to the Crescent Apartments and then it widens out
to 35 feet at Bentinck Street.

Now looking at the northern side of the creeks there, you have
marked there, leading from the western side of the railway
tracks to Byng Avenue, an area which has the wozd *walk® in it.
What is that, please? '
This is a path that runs from Byng Avenue to the tracks.

Now would you please start at the cormer of Cresent Street and
Bentinck Strest, Mr. MacDonald, and explain what all those
symbols mean? Now we already have had the cne about the bushes,
the 23 or so bushes. We also had the one about the power poles
and we also had the one about the light. Now I notice a gquare
there for example: what is that?

There is two squares there. One is darkened and one is light.
The one/f%'&arkened is right at the corner of Bentinck Street
and is a power box for the railway signal light; The other

one which is farther down Crescent Street across from the fifth
house is a sign on a signpost with a sign on it that states,
"No Parking Any Time.*




—

(10)

(20)

(30)

Q.

“A.

Q.

A.
Q.

A.
Q.
A.

Q.
A.

2.

A.
Q.

I do not believe thet we got the trees explained to the jury,
Mr. MacDonald., I'm talking now on the ncrth sids of Crescent
Street. _

The symbols which are two wvavy circles, one inside the other,
which would be on your legend, the seventh ons down, are treass.

Would you please then show to the jury where those traes are
located? '

There are six trees - 1-2-3-4-5-6-

And they are located along the curb - how close to the curb
would they be located, the curb of Crescent Street.

Would be a couple of fest.

From the curb?

About three feet from the curb.

Is there any sidewalk on that sids of Crescent Street?

No sir.

Tell me, Mr. MacDonald, other than the buskes, the trees, the
lights, the power poles, that you have described to the Couct,
what is the terrain between the south side cf the railway
trecks and Crescent Street?

I beg your bardon. What is which?

' What is the terrain - what's on the ground?

It's level ground.

Comprired of what? I nean, whzt raterial.

Gressy area.

All right now, sir, in your legend you have here a synbol
which I d5 not know how to describe it. It's zr oblong =
can't call it a circle, oblong - the fourth sywbol from the
bottom which is called hedge: whaere is that? —

That is at the corner of Crescent Strezt and Bentinck Street.
Is there any other hedge in that area on your plan?

No sir. E

Now what are these areas throughout the entire plan here
from Argyle Street pzrticulerly over to the railway track
that ars marked "walk" - what are thay?
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(10)

(20)

(30)

A.

Q.

A.

BY

0. When were you

A.

Q.

A.
A.

Q.

A.
Q.

. p'

These are pathways, not grassy, earth cor dirt covered so

that people can walk throughout the park. ’

All right now, sir, on the extrems right-hand aidn of your

plan, just before the word "Bentinck® which I can see the street
‘4s up above there but before the word *Bentinck®, that is just

north of the word *Bentinck”, you have & square there, square

on Bentinck Street, what is that?

That is a bridge that runs under the street to allow the water

o xn%?arﬁ“ b
: {CrpesExam:) . made before preparing No. 5?

I began the survey on June 9 and I completed the survey and the
plan on June 15, 1971.

The data then you have on the plan would be data accurulated by
you since the 28th day of May and beginning on June - when -
June 9th?

Yes sir. &

Your observations, were they made in-daylight or at night time?
Daylight.

with respect to the items shown on your legend as bushes or
bush, what was the condition of those bushes - were they full
foilage at that tims, June, when you made your firgst observatior
Yes sir.

Were they such as to obstruct one's view if you were looking
from one side to the other of the bushes?

Yes, if you were behind the bush, lower than the height of

the bush, you wouldn't be able to see.

and would that situation apply to the trees as well, if you

" were behind the tree, would your vizion he so obstructed 1n the

‘A,

Q.

game way?

Yes sir.

Looking at the plan and that is the south end of it, that is
the top of the plan, and place called Green building, note

on your plan, Green Building, Crescent Apartments, what wotld
you say the distance is - you can scale it or probably you
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A.

have something with you - what is the digtante of the north
end of the building which would be the portioh closest to
Crescent Street, that is, the south side of Crescant Street,
what is the distance from it, the front cf the building to the
curb? .

From the front of Crescent Apartments to the closest curb on
Crescent Street which is the south one, is 41 feet.

You're not in a position, are you, Mr. MacDonald, to tell us
whether there are any lights on - noting that you have power
pole with lights - on the evening of May 28 or the morning
of May 29, 19712

No sir. .

Now do you recall that evening, the evening of May 28, 12717

(10)

(20)
1 30
i?

A. No sir. _

Q. You don't recall weather conditions on that eveaing or conditic
of the soil or anything of that nature? .

A. No sir.

BY THE COURT:

Q. There is ocne symbol on Crescent Street, the fourtk symbol.from

the end, what does that mean? The ncrth side of Crescent Strae
The fourth symbol, my Lord.

Is it "stop ahead" sign?

Yes.

Then there is an arrow, what is that?

Could we follow it from the legend on the bottom of the plan?
All right then, the fifth-

The fifth one which is 2 eix rided gycbol which would be going
from Bentinck Street down along Crescent, you-have the hedge

" first; next is a small 4riangle whkich is ¢ stop sign; next

ie a tree, explained before: and the next one, six sided figure
is a sign with the words written on it, "stop ahezd.”

( TFE WITKESS WITHDREW )
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e DR. DAVID GAUM, being called and duly sworn, testified as follows
BY MR. MacNEIL: (Dir. Exam.) .
o - Q. Your full name, please, Doctor? )
¥ . A. David Gaum,
[‘ - Q. And you are a duly qualified medical practitioner, practising
"~ 4n the Province of Nova Scotia?
A. I am,
Q. And you're duly licensed to practise in this province?
(10) A. I anm. .
Q. And what are your qualifications, Doctor?
MR. ROSENBLUM:
They are admitted, my Lord.
BY MR, MacNEIL:
Q. Doctor, were you practiaing medicine on the 28th day of May,
197172
A. I wvas.
.« Q. Do you know Mr. Sanford wWilliam (Sandy) Seale?
A. I do.
(20) Q. Did you see him on that date?
A. I did.
Q. VWhere did you see him?
A. At the City Hospital, Recovery Room.
Q. And who was present at that time?
A. Dr. Raqgqvi and nurses, and the patient.
Q. How long had you knuwn Mr. Sezle?
A. Well I have looked after the family. I have known him for a
nunber of years. I hadn't see¢n him ir recent years but I know
: the family, administered to them.
(30) Q Did you administer to Mr. Seale?
' A, Yes, I assisted Dr. Nagvi in an operation that day.
Q. And did you make an cbservation as to vhat hig physical
condition was? :
A. He wag critically il1 at the time I saw him and he was bleeding
from the stab wound, injury to the aorta, and abécminal injuric

.
[
.

i
. - e
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Q. And where would this wound be, Doctor; would you point out
" to the jury? -

" A. Well it was in the abdomen. When I saw Mr. Seale, he had al:
- had an opsration and I do not recall exactly the point beacat
- it was involved in the incision that had been made previously

that early morning.

Q. And did you subsequently administer after that operation to
Mr. Seale? Perhaps put it this way, can you tell the court

(10) the nature of the injuries which you cbserved?

A. Well he had a stab wound or injury to the aorta, the main blc
vessel in the body, large blood vessel in the body, and injur
to the intestine, the vascular supply to the intestine, and-

Q. Did you form an opinion as to how these injuries could have b
received?

A. Yes, by some charp 1nstruqent puncturing-the wound of the
abdomen by some sharp instrument.

MR. ROSENBLUM: *

No questions, my Lord.

(20) BY THE COURT:

Q. Doctor, would you please stand up and indicate to the jury ju
where on your own parson where the stab wound was.

A. Up in the upper region - uppar region of the abdomen as I
recall it.

Q. Where does the aorta run?

‘A. The aorta runs from up around this region of the chest, curve
right down to the-

Q. The a0orta is the- : .

; -‘A. The major blood vessel that originatas f£rom the heart to supp

(30) the rest of the body.

Q. You say this was punctured? _

A. Yes, sharp puncture about, as I recall, maybe h2¥ an inch.

LA T IR
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T Q. When you were there, was ary of the intastinq: expogsed or-
A. Yes. Uhen I was there - the patient had bsen operated on
' earlier. His condition continued to deteriorate and it wa
s hecessary to tske the patient back to the O.R., to deal wit
- the continued hemmorhage and after re-exploration, the wou
- in the aorta was found. This was repaired by suturing wit
silk. He did have other injuries to the vascular eupply o
bowel which.bad been dealt with at the previous operation i
he continued to have quite a bit of hemmorhage from the
mesentery of the bowel. The mesentery is tissue which c:
the blood vessels to supply the bowel and he did have a lot
of bowel which was deprived of its bloocd supply and it wvas
becoming gangrenous.

( THE WITNESS WITHDREW )
(11:20 A.M. COURT RECESSED TO 11:35 A.M.)
11:35 A.M. JURY POLLED ALL PRESENT
(11:37 A.M. JURY WITHDREW TO ENABLE COURT
TO PROCEED WITHE THE GRAND JURY)
(11:50 A.M. JURY POLLED, ALL PRESENT)

o omm— - . e
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LEO CURRY, being called and duly sworn, testified as follows:
BY MR. MacNEIL: (Dir. Exam.) | E

Q.
= A.
...o.
A.
Q.

(10) A,

(20) A.

A.

+—— (30)

Q.
A.
Q.
A.

Your name is Leo Curry?

Yes.

And what is your occupation, Mr. Curry?

Ambulance operator, Funeral Director.

And that's in the City of Sydney, County of Cape Breton,
Province of Nova SBcotla?

Yes sir,

And your place of business, I believe, is on George Street?

390 George.

And were you operating an ambulance on the 28th day of May,
1971?

Yes sir.

Did you have occasion to answer a call at approximately 12:15
on that date?

Yes sir. _ .

Where did you go for this call?

Crescent Street.

Crescent Street in the city of Sydney here?

Yes. .

County of Cape Breton, Province of Nova Scotia.

And would you explain to His Lordship and gentlemen of the Jury
what you found when you arrived at Crescent Street and what you
daiaz .
When I arrived there, there was a young man lying on the street,
almost in the center of the street, probably a little more to the
north side, park side, and policeman there and he appeared to be
in very bad shape so I took him to City Hospital.

And can you describe this man to us?

Young man, very well built, dark‘complexion.

And you removed him to the City of Sydney Hospital?

Yes.
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(10).
&

(20)

(30)

Q.
A.

2id you remain with this man? .

I remained with him for ten minutes. I gave Dr. Nagvi a littl
help setting up the intravenous. As soon as that was complete
LI left.

S0 the patient was delivered to Dr. Naqvi?

Right. .

MR. ROSEEBLUM: (cross-exam.)

A,

A.

Mr. Curry, were there any police there when you got there?
There were two policemin I believe.

Could one of them have been Richard Valsh?

Yes, I think. _

Are you not familiar with the City of Sydney policemen?

I'm familiar with them but this was a split second-

Oh yes, yes, but there were-

-and my memory is not that good.

That's quite all right. But there were one or two of the City
of Sydney police force there?

Yes.

Now tell me, who else was there when you got there, Mr. Curry?
The only other one other than the young man in question who
vas injured was Brian Doucette.

He helped you?

Yes.

Any other people there?.

Might have been but I don't remember.

Was Donnie Marshall there?

I didn't see him.

And he might have been there for all you know?

I didn't see him,

Well were there a number of people there whom you can't tell
us who they were except that there were several policemen there
and the man who helped you - were there a number of other
people there?

I can't honestly say. I didn't look around.
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—

Q. But you'd be aware if there was a group of people around or
not, you know? BT

A. Punny thing, this question has been put several times before

by different peopk - they'll ask you how bad the car was and how

bad this was and that-

C. No, no-

A. -and I didn't look. I know Brian Doucette was there. I know
there were two policemsn and the injured man in question and I
don't remember seeing anybody else.

Q. But can you say whether there were other people there?

A. I would say-

THE COURT: i

He just told you, he can't remember if there was anybody else there.

MR. ROSENBLUM: _

That's quite true but I wouid l1ike to continue the cross-examination,

" my Lord.

WITNESS:

There could possibly have been other people there. I certainly

;(20)'couldn't identify them.

Pt s e

>

BY MR. ROSENBLUM:

Q. No, I didn't ask you. To the best of yéur recollection would
you say thare were a numbsr of other people there? s far as
you can renember although you can't tell us who they were:

can you answer that?
A. I sound like the town nut here, I guess. I don't remember really.
Q. You don't remember: all right; I'11 take thxt.

That's all I wish to ask him, my Lord.

( THE WITNESS WITHDREW ) S—
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(10)

- (20)

MRS. MERLE FAYE DAVIE, being called and duly sworn, testified as
follows: "

BY MR. MacNEIL: (Dir. Exanm.)

Q.
A.
Q.

A.

Q.
A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.

A

Q.
A.

8.

What ig your full name, madam?

Merle Faye Davis. .

Now you will have to speak up much louder than that.

Merle Faye Davis.

And what is your occupation?

Registered nurse.

And where do you-work?

At the city hospital.

City of Sydney Hospital?

Yes.

That's up on Hospital Street in the City of Syvdney, County of
Cape Breton, Province of Nova Scotia?

Yes,

And were you on duty on the :8th day of May, 1971? N
On night duty. '

And what was your capacity on that night?

I was Acting Night Supervisor.

Do you know Mr. Donald Marshall?

Yes.

Do you see him, Donald Marshall Jr., do you see him here in co
today? '

Yes. . .

Would you point him out to the court please?

(Witnegs indicates accused.)

Let the record indicate the witness points to the accused.
Did you have occasion to sze him when he arrived at the hospit
Yes.

You were the admitting nurse in other words, be the first

"one to attend to him?

Yes.



Te
i

-l
)

134

(" = 46 = MRS. MERLE FAYE DAVIS, Dir. Exam,

e

(10)

Q.

Q.

A.
Q.

A.
Q.
¥
Q.

A.

All right, now would you explain to His Lordship aﬁd to the
gentlemen of the Jury what injuries if any or wﬁat cbservations
you made of Mr. Marshall?

He had a laceration on his left forearm about three inches long.
And can you describe this laceration?

Well it was just a plain laceration. There was no blood.

There was no blood?

No. : :

Did you observe blood coming from the laceration at any time
when you were administering to Mr. Marshall?

No. ) ‘

Did you also have occasion to see Mr, Marshall's arm here today
in court when he displayed it to the jury?

Yes.

Did you notice anything else about his arm?

I noticed a tatoo today on his arm.

What part of the arm wae that on?

On the outer aspact of his arm,.

Can you tell us what that tatoo is?

*"I hate cops”.

And did you stay there until he received further medical attenti
No. I was called to the other room. Mr. Seale was broughifih '

so I had to leave.

Do you recall what Mr. Marshall was wearing at the time you saw
him at the hospital?

He was wearing a light coloured jacket. I'm not quite sure what
colour.

Would you be able to identify it if you saw it again?

I don't Lelieve.

}FR. ROSENBLUM: (Cross-Exam.)

Mrs. Davis, Dr. Virick has told us that there were ten stitches
put in this wound of Mr. Msrshall's. You wouldn't fesl that
Dr. Virick made any unnecessary stitches would you?

NO, I-



(10)

- (20)

~ « 47 = MRS. MERLE FAYE DAVIS, Cross-Exam.

And would you think that was necessary, the cer;icau performed
by Dr. Virick for the type of wound that you saw?
Yes.
You would. That it would require ten stitches?
Well I guess if he felt it necessary.
You would feel that he was competent to judge that?
Right.
Now the wound was to the inside of the arm, of the left arm,
forearm?
Yes. -
And did you remain there while Dr. Virick was giving him the
services?
No.
What you did was, you prepared the tray with the necessary instrr
ments for Dr. Virick to do what he felt was necessary to do for
Donald Marshall? )
Yes.
What d4id you prepare, Mrs. Davis?
Not much of anything; the trays are already set up.
Tell us what type of instruments are in the tray?
There's a needle driver-
Pardon.
A needle driver to hold the needle for the suturing; and a tissue
forceps, and a haemostat.
What's a haemostat?
ittle
Haemostat is just 11ke}pi§ers with teeth.
To close the wound?
No, they use it mostly if there is a bleeder, to clamp off a
bleedar. And there's sponges.
drs. Davis, with your experience which I am quite sure is
lengthy 28 a nurse, would you not expect that there had been
bleeding from that wound before you saw Mr. Marshall? Would
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A.
Q.

- A

BY

you not ordinarily expect that from the type of wound thzt-

Yes, I guess.

But thet it had congealed or dried up by the tima you saw it:
that's what you would expect?

Well yes.

MR. MacNEIL: (Redirect Exam.)

Q.'Did you see any congealed blood in this wound?
no.

A.

( THE WITNESS WITHDREW )
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- 49 - ROY GOULD, Dir. Exam.

e ROY GOULD, being called and duly sworn, testifiad as follows:
i BY MR. MacNEIL: (Dir. Exam.)
o . @. What is your full name, sir?:
> A. Roy Gould.
= Q. Where do you live?
A. 124 Membertou Street.
Q. That's in the City of Sydney, County of Cape Breton, Province
of Nova Scotia?
(10) A. Yes.
Q. And do you know the accused in this case, Mr. Donald Marshall?
A. I do.
Q. And were you in his company on the 27th day of May, 1971?
A. Was that a Priday?
Q. I don't know. I'll have to have a look. Thursday.
A. Yes, I was,
Q. And where were you with him?
A. We were at.Bedford in Shubenacadie.
Q. And at that time did you own any clothing that you weren't
(20) wearing?
A. Yes.
Q. What?
A. A jacket. _
Q. Describe the jacket, please.
A. A yellow jacket with white stripes.
Q. And what did you do with this jacket?
A. I loaned it to Donaid Marshall.
Q. And what was the condition of this jacket when you loaned it
- to him?
+ (30) A. Good. :
Q. I'll show you exhibit 3. Will you tell me what that is, pleas:
A. That's the jecket I lcaned to Mr. Harshall.
Q. Would you look at the condition of the jacket at the present t
A. Yes,
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Was it in that condition when you loaned it to Mr. - the
accused, Donald Marshall, Jr.? )

No. | '

What is the difference in its appearance today and when you
loaned it to him?

This wvasn't here, the cut-

You're saying this wasn't hers - what do you mean by "this is .
not here®?

It wvasn't in that condition.

What?

The tear.

The tear on the sleeve of the jacket-

There was no tear on the sleeve in other words.

What about the front of the jacket?

There was no blood stains on it either.

And tell me, you loaned this jacket to Donald Marshall when you
were in Shubenacadie? .

Yes.

And when did you return from Shubenacadie or did you return from
Shubenacadie with the accused?

Yes, on Priday evening.

FPriday evening, that is, 27th of May-

28th. ’

28th, I'm sorry. The 26th of May, 19717

Yes. ’

Friday - I'm sorry, sir. I apologize for confusing you.
You returned to where?

Returned to Membertou.

And who else wzs with you?

Just Mr,. Marshall.

And what time did you .return?

Approximately 9:30 that evening. -

pid you stay with Mr, Marshall?

No, he went to his own residence.
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Q.
A,
Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.
Q.
A.
Q.
A.
BY
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He went to his own home?

Right. o -

Where was the jacket when he went to his own home?

He still had it.

And 4id you at a later date recover thisz jacket?

Yes. About, Hednqldny or Thursday of the following week.
where did you go for it?

I obtained it from his father, Donald Marshall, Sr. I asked
him to bring it over upon request of the City Police.

Did you get the jacket from Donald Marshall 8r.?

Yes, I did.

What 4id you do with it?

Turned it over to 8gt. MacDoneld.

Sgt. Michael MacDonald?

Yes.

City of Sydney Police Force?

Yes.

MR. ROSENBLUM:

No

questions!

( THE WITNESS WITHDREW )

o
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DONALD MARSHALL, SR., being called and duly sworn, testified

. BY

follows:
MR. MacNEIL: (Dir. Exam.)

Q.
A.
Q.
A.
Q.

A.
Q.

A.
Q.

Q.
A.
Q.
A.

Q.

A.
Q.

A.
Q.
A.
Q.
A.

Your name is Donald Marshall Sr.?

Yes sir.

And you are the father of the accused, Donald Marshall, Jr.?
Yes. '

who is on trial here today. Do you see him here in court?
Would you point him out?

(Witness indicates accused.)

If the Court please, let the record indicate the witness point
to the accused, Donald Marshall Jr.

Now I show ydu Exhibit 3, I believe it is, the yellow jacket,
did you see that yellow jacket before?

Yes, I d4id. '

And 4id you have it in your.posse:sion?

No, that jacket belongs to Roy Gould.

Yos, but did you have it in your possession?

I aia.

A week following the 28th of May, 1971?

Yes.

And where 4id you get it?

It wvas in the closet in my homs.

And does the accused, Donald Marshall Jr., live with you at
your home? '

Yes.

And vhat d4id you do with the jacket?

Mr. Gould asked me for the jacket, for me to give it € ¥Wr. Gc
Mr. Gould requested the jacket?

Yes.



| 138 (¢)

~ - $3 - DONALD MARSHALL, SR., Dir. Exan,

Q. Did you nctice the condition of the jacket when you gave it
to Mr. Gould? -
i - A. Yes.
T Q. Would you look at Exhibit 3 and tell ms if that is the jacket
and 4f that is the condition in which it was wvhen you turned
it over to Mr. Gould?

A. Yes.
MR. ROSENBLUM:
No questions, my Lord.

.

( THE WITNESS WITHDREW )
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SGT. MICHAEL MacDONALD, being called and duly sworn, testified
as follows: | .
BY MR. MacNEIL: (Dir. Exam.)
* - Q. Your full name, sir?
: A. Michael MacDonald.
Q. And you are a detective sergeant with the City of Sydney Polic
Force?
A. Yes sir.
(10) Q. And vwere you acting as such during the Months of May and June
19712 ;
A. I vas.
Q. And with regard to this case, did you come into possession of
- any exhibits? ‘
. A. I daid.
Q. What were thcj?
A. One jacket.
Q. Just hold it there, please. I show you Exhibit 3, do you
" recognize that jacket?
* (20) A. Yes sir. This is the jacket that was on June 2, 1971, this
jacket was turned over to me by Mr. Roy Gould. It vas kept w
lock and key in my possession. :
Q. Until when?
A. Until June 16 when I proceeded-
Q. 19712 -
A. 1971 vhere I proceeded to the Crims Lab in Sackville, Nev Bru
Turned this jacket over to Mr. Evers. '
'Q. Any other exhibits? _
A. Yes sir. Brown coat and a pair of overalls.-
" (30) Q. I show you Exhibit 4, vhat is that, please?
A. This is a coat that vas turned over to me on June 3, -
Q. By whom? ’
A. Mrs. Seale living in Westmount. It was kept in my possessior
until June 16 when I proceeded to Sackville, New Brunswick, ¢
the Crims Lab with it.
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(10)

Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.

A.

BY

To whom 444 you turn it over at the Crime Lab?

Mr. Evers.

Any other exhibits?
Pair of overalls.
I shovw you Exhibit 1. Tell me what that is please.

It's a pair of overalls. On June 3 it was turned over to me =~

1971 - it was turned over to me by VMrs. Secale, Westmount. Jun
16 I proceeded to Sackville, New Brunswick, with this and turn
it over to Mr. Evers at the Crime Lab.

Any other exhibits?

Piece of tiszsue, kleenex.

I show you an envelope marked Exhibit 2, would you look at the
contents of that and tell me what that is?

This is tissue turned over to me by Cet. John Maloney on

May 29, 1971. On June 16, 1971, I proceeded to the Crime Lab
4n Sackville, New Brunswick, and turned this over to Mr. Evers
MR. ROSENBLUM: (Cross-Exam.) ’

A.
Q.

Now Sergeant, you have been a member of the City of Sydney Pol
Force for how long?

'Twanty-fiva years.

And Sergeant, on this particular night, Friday, May 28 of 197

 did you attend on Crescent Street in the City of Sydney, where

© Q.

A.

0) A.
. Q.

A.

Mr. Seale wes involved as we've heard here from witnesses this
morning?

No sir, I 4ié not.

pid you attend at the City of Sydney Hospital later that night
Yes sir, I did.

At what time did you gct_theigg___

12:10 A.M.

Just shortly after midnight. Who was there when you got ther
Mr. MacDonald? .

Cpl. Martin MacDonald; Cst. Rich Walgh; Mr. Leo Cufry and '
another young chap who helped them. I forget his name.
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Who else?

Dr. Nagvi.

Yes, Dr. Gaunm,

Dr. Gaum wasn't there.

All right. Dr. Naqvi, yes.

Dr. Virick.

Now was there a young fellow thers by the name of Chant?

Not at that time, sir.

All right, when did you see him? Maynard D. Chant, I'm speaking
about, '

2:00 A.M. in the morning.

2:00 A.M. -~ where did you sce hin?

At the City Hospital. '

8o you stayed there from ten after twelve until what time?

I left there five minutes to three in the morning.'

S0 you saw Maynard Chant there about two o‘clock in ‘he morning?
Now who was there when you saw him there?

Cst. Jackie Johnstone and Cst. Eoward Dean.

Both of the City of Sydney Police Porce?

Yes sir. ]

All right, were you talking to Chant?

For a moment.

How long did he stay there in your cumpany?

Two or three minutes., -

So you just had a short converration with him?

Very short. 1 ‘sent him down to the police station.

Quite all right. You never wear a uniform, do you Sergeant?

No sir. - s
Did you make yourself known to Mr. Chant as to your position?
The police officers brought him right in to me wheve I was and
identified- Co-

The police officers were in uniform, that is Walsh and who else?
No. Howard Dean and Cst. Jackie Johnstone.
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[~

Q. And you notified Mr. Chant that you were & sergeant with the

City of Sydney Police Force? :

‘A. That's right.

_b. And then, d4id you see him later that day, Chant?

A. Again that morning.

Q. Where at?

A. At the pclice station.

Q. What time would that be?

(10) A. Quarter after three, twenty after three.

Q. Who was present on that occasion?

A. Sgt. Len MacGillivray, myself, Cpl. Martin MacDonald, and Mr.
Chant's father.

Q. Did you see him again after that day?

A. Again?

Q. Yes, later that day?

A. No sir.

Q. When did you next ‘see him?

A. Sunday, following Sunday.

(20) Q. Pollowing Sunday, who was present on Sunday?

A. That would be- _

Q. Yes, that would be May 30. Who vas present then and where was
that that you saw him? '

A. Det. Sgt. John MacIntyre and nyself.

Q. Now going back to midnight, ten after twelve, at the City of
Sydney Hospital when you saw Nr. Chant and you had a brief con-
versation, was Donald Marshall present? '

A. No sir. He was in the building.

» .g. Did Chant tell-you anything-

{30) MR. MacNEIL: '

' Objection, if Your Lordship pleases. Conversation took place

between the officer and Mr. Chant is inadmissible unless the

accused is present.
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MR. ROSENBLUM: .
Oh no, quite the contxary.' Any statement - I'm not asking for th
words that were used, my Lord. I'm asking the question as to
whether or not Chant made any accusation to this witness concerny.
Donald Marshall, at any time-
THE COURT:
Mr. Foreman and gentlemen, will you kindly step out, please.
(12:16 P.N. JURY WITHDREW)
( VOIR DIRE )

MR. ROSENBLUM:

Cross-examination of the witness, my Lord.

THE COURT:

And you're asking him about-

MR. ROSENBLUM: | -

Whether any statement vas made to him by Chant on that occasion ir
the hospital and I will lead him down to the other contacts, that b
had with Chant. concerning Donald Marshall. Hy Lord, this 1: of su
great importance to the case that I ask your usual serious consid
THE COURT: .

Every plece of evidence is important.

MR. ROSENBLUM:

_ This goes to the nub of the case, My Lord.

THE COURT: _
Actually you are asking him in your question, you are of course
asking ths witnasl wvhat the other man had said.

MR. ROSENBLUM:

No. I'm asking whet he didn't say. I'm asking what he didn't say
my Lord; not vhat he said.

(30) THE COURT:

—— .,
.

You have put to him tOmething about making an accusation.
As to whether or not he did - as to whether or not he did.
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THE COURT:

In effect you're asking him what he said.

MR. ROSENBLUM: ‘

No, my Lord. I°m putting it in a negative way.

MR. MacNEILs

I'm saying, of course, he is making it with the word “accusation®
that he is asking what the witness said. And I am submitting to
you that it is completely inadmissible unless the accused was pres
And I know of no rule that would allow a conversation to go in
that may work to the detriment of the accused when he wasn't prese
Now take for example - I don't know what my learned friend expects
to get from this answer - but let us suppose the answer came back,
lixe this, "Yes, he said that Donald Marshall Jr. stabbed Sandy
Seale on Crescent Street.®" Then my Lord, I suggest that it wouldn
take two minutes for the Appellate Division of the Suprems Court t
rule on that, '
MR. ROSENBLUM:

I will be responsible for my guestions.

MR. MacNEILs:

I'm saying it is inadmissible regardless of vho asks it.

MR. ROSENBLUM: _

If I was foolish enough to ask a question like that, I would be
bound by the angwer. I wouldn't ask a question unless I know what
it's going to be - what he has to tell me. I don't ask a foolish
question. I got to know the answer befors I zsk the question.

If Your Lordship would like time to deliberate on it, we're going-
to the heart of the case.

- THE COURT COURT:
" '(30)

You are asking him, Mr. Roseablurm, to givs you a conversation whic
he had with Mr. Chant with respect to an accusation. You're
asking him about conversation which he had with Mr. Chant and
however you may phrase it, it gets to what Chant said to him.

MR. ROSENBLUM$

Or didn't say - or didn't say! This is the point. Silencel
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THE COURT: )

And isn't that also applicable, the matter of silence-

MR. ROSENBLUM: '

The only way I can bring it oug, My Lord, is to ask him whether
Chant told him anything. That's how you prove silence.

THE COURT:

It is now near recess and I will take the time to look into it.
But I would say, Mr. Rosenblum, that my inclination is that you
cannot ask this witness anything about conversation.

MR. ROSENBLUM:

Or the lack of itl!

THE COURT:

Anything that hzs to do with the conversation irasmuch as the
accused man was not there.

MR, ROSENBLUM: .

I'm well avare of that, my Lord. However, I will await your
final ruling and I will put the quesfion to him directly for the
purposes of the record, My Lord, that we will have the record to

show the question and either its admiseibility or inadmissibility.

THE COURT:

Give me your question. Take your time in phrasing it.
MR. ROSENBLUM: '

I'm leading up to the guestion now, my Lord.

Q. You say you had a conversation with Maynard Chant at about ten

minutes after midnight on May 28 - no, May 29, Saturday morning

at Cicy Bospital.

" ARe (Witness indicates ncgativeiy.)

(30)

. Qe 2:00 A.M. - you got there ten c!tor twelve?

A. That's right.
Q. About 2:00 A.M., Saturday morning, May 292

'A. That's right.

Q. And you talked to him for a few minutes?
A. That's right.
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Q. Is that what you said, two or three minutes? - .

L A, Tvo or three minutes. _

’ - Q. Was Mr, Marshall there or not?

s > A. Not in person, no. He was in the building.

i Q. Be wasn't present when you were talking to Maynard Chant?

‘i A. That's right. |

’ Q. And Maynard Chant was avars of the fact that you were a

Sergeant of the Sydney Police Force?
(10) A. Yes sir.
Q. And he had been escorted into your presence by two other polic
officers?
A. Yes sir.

- Q. Did Maynard Chant on that occasion say anything to you to
implicate Donald Marshall Jr., the accused in this case, in
connection with the -injuries which had been sustained by the
late Sandy Seale?

| THE COURT:

) Don't answer that questionl

-{(20) MR. ROSENBLUM:

' There's the question.

b THE COURT: _

That's your question. Have you any other questions?

MR. ROSENBLUM:

Yes, My Lord. .

THE COURT:

Assuming that I ruie thlt you cannot ask that question.

MR. ROSENBLUM:

Yes, I have other questions. Naturally not in defiance of any

. (30) rxuling.
‘!. TBE COURT:
i ‘ ¥o, but nothing to do with this particular aupact of the case.
IJ If I rule- :

MR, ROSENBLUM: :
I have other questions aside from that.
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THE COURT: e

As I said before, my inclinztion at first blush is to say you can-
not ask this question. In deference to yourself and Mr. Khattar
T will utilize some of tire time allotted to lunch to look into it.
MR. MacNEIL:

I would, of course, just like to have noted on the record my
objection to the question, if Your Lordship phasds.

THE COURT:

You have.

MR. MacNEIL:

I had before but then he rephrased it.

THE COURT:

Have the jury brought in.
( 12:28 P.M. JURY POLLED, ALL PRESENT )

THE COURT:

Mr. Foreman, gentlemen, during the course of a oriminal t.r:lui,
from time to time points of lav arise which must be discussed and
decided upon in the absence of the jury. There are points arising
quite frequently which we dispose of in your presence but vhen we
come to something that is crucial, it is better, you understand, t
have it dealt with in the absence of the jury. And when you are
called in, if it is allowed, you will hear it., Now we ure in the
midst of ons of these now. You will go to your lunch. Come back
but don't come in the court room. Stay in your room.- We will. -
continue in your absence as we would have done had we not had the
break until we mzke a decision on the point which has been raised
You, Sgt. MacDonald, of course, will not digcuss the case with an

 one in the interval - with no one. I can rely on you.

( 12:30 P.M. JURY WITHDREW
AND COURT RECESSED )
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(2:15 P.M. COURT RESUMED: SGT. MacDONALD RESUMED THE STANT
THE COURT: -
In connection with the matter which took up our attention prior

.to adjournment, may I say now something which I omitted to say
" before, to those wvho are here and interested in this case from

the point of view of the news media. May I caution them against
reporting anything of this case which is not in the presence of
the jury. Whatever is said in a trial within a trial must not
be reported by the press in any way.

Now as to the point which was well raised by Mr. Rosenblum and
Mr. Khattar and I wish to command counsel for the Defence for th
care in which they have proceeded with this matter as is to be
expected of them. I se2id prior to recess that I was of the
opinion that the question could not be put to the witness, 1In
the interval I have had an opportunity to go into the law and I
may say too that:- I have now looked over the cases which the Defe
counsel have submitted to me. From Phipson, which is one of the
leading authorities, we find, Eleventh Edition, at p.268, enunci
of fundamental rule -~ g

“It is a fundamental rule of evidence at common law that

hearsay evidence is inadmissible. In criminal proceedings th
rule continues to prevail although there are many exceptions,
both statutory and at common law, to it.*® '

No doubt during the course of this trial we may have occasion
to perhaps deal with sone exceptions to the hearsay rule.

“Simple as this fundamental is, in principle if not in
applicztion, there nonetheless exists 'a superstitious awe
<+ .2bout having any truck with evidence which involves A's
telling the court what B said.' Conspicuous uncertainty exis
emongst practitioners, magistrates and judges as to what -

. evidence does and does not fall within the-hearsay rule.
The reaséns for this widespread misunderstanding are threefol

The author goes on to give the reasons. Then he.goes on to say:

"The exact scope of the rule is therefore patently unclear.
It would appear hcwever that the general statement of the
rule vhich appesars at the conmencemant of this section (which
I'm reading) represents the ossence of the rule and is well
supported by authority.”
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THE COURT: (cont'd.)

I have read the case of Rex V. Rewniak cited in.C.R. 1949, p.l12
and the other cases cited by the Defence and I have particular)
read the reference to the very famous case at the time, Rex v.
1947, which went to the Supreme Court of Canada. VWhile I repea
again that I appreciate very ruch the reasons for the submissic
both the legal reasons and the practical reasons from the point
of view of the Defence, I have come to the conclusion that in
this particular case,in the circumstances of this case, my
ruling is that the witness cannot be questioned about the con-
versation which he had with Mr. Chant. That he had conversatic
with Mr. Chant or with anybody else is a verbal fact which can
bs brought out but what the conversation was or alternatively,
vhat it d4id not consist of, is in my opinion inadmissible in th
case.

Now Mr. Rosenblum, you said it was a very material point in the
case. I say I appreciats very much your position. Nonetheless
Crown Counsel in his opening remarks made it quite clear that
the person was going to be called and undoubtedly will be calle
Indeed, it would be unthinkable that he wouldn't be. Therefors
that witness will be available and will be subject to cross-
examination as to things he said at the time and any point

"you may very well have in regard to his testimony can be estab)

(30)

and brought out at that time.

MR. ROSENBLUM:

But My Lord, the difficulty following Your Ioxdship's ruling is
that I will be bound to follow the same with regard to the witr
Chant.

THE COURT:

N¢, no-

MR. ROSENBLUM: _

But my Lord the accused was not present eithar!

THE COURT:

No, Mr. Rosenblum., What Kr. Chant said or did not say, coring




- 65

(10)

(20)

138 (o

- SGT. MICHAEL MacDONALD, Cross-Exam. (VOIR DIRE)

£rom Chant will be available, will be open to-you in cross-
examination: the story that he will no doubt tell, when he fir
told it; why he did; what he said - as to these matters I don"
know but it's not going to coms out from the mouth of the pres
witness. : :

MR. ROSENBLUM:

But may through Chant, notwithstanding the absence of the accu
THE COURT:

Notwithstanding the absence-

MR. ROSENBLUM:

Thank youl

I take exception to Your Lordship's ruling for the matter of t
record, My Lord.

THE COURT:

Mr. Rosenblum, it is the right of counsel, both counsel for th
Defence and for the Prosecution, to raise all matters of law,
is my lonely renponlibifity to rule upon them and for the cond
of this trial, my ruling will prevail. |

MR. ROSENBLUM:

I accept it, my Lord.

THE COURT: .
Whether I am right - who is there in this world who can say th
he never made ni?takcl, is a matter vhich may, may, if necess:z
be looked into at some future time.

So that as to the fact that Mr. Chant was questioned in the ho
and subsequently, you have that if you wish. But the conversa
I rule is not-

MR. ROSENBLUM: . o

(30) I will certainly obey Your Lordship's ruling.

'( 2:25 P.M., JURY POLLED, ALL PRESENT )
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MR. ROSENBLUM: (Cross-Examination continued)..

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Q.

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Row Sgt. MacDonald, you told us before the jury retired that
you went to the City Hospital in the City of Sydney about ten
after twelve and who was present and that at about two o'cloc
in the morning, which would be Saturday morning, the 25th day
of May, Maynard Chant arriveds:s right?

That's right.

Now when did you next sce Mr. Chant?

Approximately three o'clock.

In the afternoon?

In the morning, an hour later.

Where did you see him?

At the police station.

And for how long a period were you in his company?

Oh, ten minutes.

wWho else was present? :

Cpl. Martin MacDonald, Sgt. Len MacGillivray, Mr. Chant's fat
Mr. Chant's father - do you know how it cams about that Mr.
Chant's father was there? Do you personally know?

I believe he was called to the station.

Called?

Yes. _

All right. We're into three o'clock in the morning, right?
Right.

When did you next see Mr. Chant, Maynard Chant?

On May 30.

May 30, the following day, Sunday?

Yes sir. -
Where at?
In the town of Louisbourg.

Where at in the town of Louiszbourg? ' 0

Well I don't know the names of the strests out there.
Well was it on a strset?

It wvas on a street, yes.
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- Q. Who was with you?
A. Det. Sgt. John Maclntyre.
- Q. What time of the day?
<A. In the afternoon.
~ Q. Was there any particular reason you met him on the street or
was that by arrangement or-
A. No sir, no.
Q. You just happened to meet him on the street?
(10) A. We vent to Louisbourg to-
Q. To see him ané you met him on the street?
A. Yes sir.
Q. Was he walking?
A. He was with some other fellows.
Q. Walking?
A. In the area.
Q. Walking or driving?
A. Yo, he was walking, on foot.
Q. Did he get into the police carx?
" (20) A. Yes sir.
Q. And how long were you and Sgt. John Maclntyre in the company
of Maynard Chant on that particular occasion?
-'A. Maybe a couple of hours.
. Q. So now we're up to about what tiu?
‘A. Pive o'clock Sunday afternocon.
Q. Five o'clock Sunday afternoon-
A. Pive-thirty.
Q. All right, when 4id you next sece hin?
: A. Can't recall now, not right off-hand.
(30) Q. The next day?
- Re I couldn't say.
Q. Well you di{d sce him latex?
A. I might have seen him once more during the week I don't
know which day it was.
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Q. Where would it have been?
~ A. Could have been up the police station.

Q. In Sydney? '

A. Yes sir.

Q. Were you talking to him?

A. No, I vasn't,

o..ﬂhro there other police officers talking to him at the time
you savw him?

(10) A. ¥o.

Q. Well, what vas he doing?

A. He was in the front 7”1681 our detectives' office.

Q. Detectives' office?

A. Yes sir,

Q. How long was he there?

A. I couldn't say, sir; I vas back and forth, in and out.

He was sitting there.

Q. Over what period of time did you cbselve him in the detective'
office of the city hall?

(20) A. Sometims in the afternoon-

Q. Yes, over what period of time = would you say you were in and’
out over what pericd of time?

A. Well from two o'clock to five.

Q. What day of the week would that have baeen?

A. I couldn't say.

Q. How long.nfbor this particular Sunday you and Sgt. MacIlntyre
were talking to him in louisbourg from two o'clock until five
o'clock?

A. I couldn't give you the oxact_data.

- (30) Q. Would you try to put your mind to it now because we may not
have you on the witness stand zgain? This is the time to
extract all the informatica from you. Just think about it.

A. No, I couldn't give you the exact day, sir. I was on other
work pertaining to this-

s ety g bl
.
.
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Q.Well I'm sure you had other work-

A.
Q.
A.
Q.

A,
Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.

A.
Q.

Q.
A.

Q.

A.

. Qe

A
Q.

Q.
A.
Q.

A.

=I was in and out so I coaldn't give you the exact day.
Would it have bean two days later?

I cculdn't say, sir.

Tell me Sergeant, when was Marshall arrested on this charge
that he is facing trial today?

I believe it wac June 4.

June 4?2

I believe, on Friday.,

What day of the week would that have been?

June 4 on Friday, I beliave. I wasn't in on the arrest.
No, but you became aware of it. You were involved in the
investigation.

Yes, but I was away at the time of the arrest.

Yes, but you knew about it after it happened?

Oh yes, yen.

That would have been a week after the events on the night
of May 28: right?

Yes. |

Had you seen the accused, Mr. Marshall, during that week?
The week of- o _

During the time from the night of May 28-

Oh yes, I seen him several times.

Tell us about the times you saw hinm,

On May 29, he was at the police station,

That was on a Saturday morning.

Saturday morning.

How long was he there?

Four or five hours.

And vho was tnik!.ng with him?

Nobody in particular. .

What was he doing, just sitting there looking at the walls
for four or five hours?

He was there. |
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(10)

- (20)

(30)

Q.

A.

A.

He vas there, I know, but what was he doing ¢here? What was
he doing there? Who was talking to him? Were you?

No sir. |

You didn't speak to him the whole time he was there?

No, I didn't have any conversation.

Well 4id you see anybody else having a conversation with him:
No sir.

Well where was he? Was he standing for four hours or five hc
He was sitting around.

Where at? Sitting around where?

In the Detectives' office, outside the front office and out
in the alleyway, the driveway where the police cars are, he
wvas smoking out there, back and forth.

What was he doing there? For four or five hours, what was he
doing there? ‘
He was asked to be there by Sgt. Macintyre.

Yes, so he came thers as a result of that. Now he got there,
in response to a request by Sgt. MacIntyre. What happened wt
he got there? He stayed there four or five hours. What
happened during that four or five hours?

I couldn't say sir. He vas there.

All right. Wwhen did you see him again?

Sunday morning.

¥here did you see him? "

At the police station.

How long was he there then?

Four or five hours.

Was anybody talking to him? S
o :

Or was he all alone for four or five hours and speaking to
nobody as he was the day before, in your opinion. On Sunday,
what happened when he wes there for four or five hours?

On Sunday, we had him for a line-up Sunday morning.
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Q.
A,
- . Qe
A.
Q.
A.

(20) A.

Q.

Q.

A

Who was talking to him was my question.

Sgt. MacIntyre might have spoke to him,

Well did you see anybody talking to Marshall?

¥No sir.

On Sunday when he was there for four or five hours?

That's right. _

Nor on Saturday when he was there for four or five hours?
That's right. | '

All right; What about Monday? Monday, now let's gat the date.
Monday would be the 31st. :

Yes, 31st of May, that's right. What about Monday?

No, I didn't see him any more, sir, until = I think that's the
last time I saw him.

Last time you saw him until after he was arrested?

Yes.

Now were you up on Crescent Street at around midnight oﬁ the
night of April 28, Sergeant, when the ambulance arribed,
éhxty'l ambulance?

No.

What officers were there to your knowledge? I understand
Richard Walsh was there.

Cpl. Martin MacDonald; Cst. Howard Dsan; Cst. Jack Johnstone.

"Two police cars, two man in each car.

Now if I inadvertently mentioned April 28, my learned friend
dravs my attention to it, X msant May 28. You understand that?
Yes.

( THE WITRESS WITHDREW )

e
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MR. MacNEIL: g

My Lord, I'm going to ask your permission. It's a technical

matter. I realize they are not on the i.ndictmnt.. but for

- continuity of possession of the exhibits. Dst. MacDonald just

- sgaid that he received the exhibits from Mrs. Seale. I would
like to call Mr. and Mrs. Seale to prove continuity of the exhibi

THE COURT: :
Yas.
{(10) OSCAR SEALE, being called and duly sworn, testified as follows:

' BY MR. MacNEIL: (Dir. Exam.)

Q. Your name, sir, is Oscar Seale?

A. Yes.

Q. And you're the father of the deceased, Sandy Saale?

A. I an, -

Q. And on the night that this eveant took place, the 28th of May,
1971, 4id you cbtain any of the exhibits we hzve here in court
from anywhere?

A. Yes, I did.

(20) Q. From where?

A. From the City of Sydney Hospital.

'Q. What 4id you obtain?

A. Well I obtained a various amount of clothing.

Q. Pardon. )

A. I obtained various clothing, plus boots.

Q. I show you Exhibit No. 1l: do you recognize those?

A, Yes.

"Q. What are thej?

A. They are a pair of pants I took from the hospital, belonged to

(30) my son. ‘ ' ' .

MR. ROSENBLUM:

You can lead him, Mr. MacNeil.

BY MR. MacNEILs:

Q. Thank you.

Those are the trcusers you obtained from the hospital that yow
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- 73 = OSCAR Sm. Dir. Exam,

LEOTHA SEALE, Dir. Exam,

A.
Q.

son was wearing the night ir question?
Yes.
What other pieces of clothing?

MR. ROSENBLUM:

You can lead him. It would be the brown jacket.

BY MR. MacNEIL:

Q. Exhibit 4, a brown jacket?

A. Yes.

Q. You obtained that from the hospital?

A. Yes.

Q. You recognize the jacket as being the one your son was wearinc

A.
Q.
A.
Q.
A.

the night in question?

Yes.

What did ycu do with these exhbits?

Well I gave them-

Did you take them home and give them to your wife?
Yes. *

MR. ROSENBLUM:

No questions.

(THE WITNESS WITHDREW)

' LEOTEA SEALE, being called and duly sworn, testified as follows:

BY

MR. MacNEIL: (Dir. Bxam.)

_Q.

A.
Q.
A.

.Q.

A.

Q.
A.

Q.

A.

Your full name, Mrs. Seale?

Leotha Seale.

And you are the wife of the last witness?
Yes.
Wife of Oscar Sczle and mother of the decsased, Sandy Ssale?
Yes. o ) '

I show you Exhibits 1 and 4: did your husband give you these?
Yos. ‘

pid you keep them in your possession until yqu turned them ove
to Det. Sgt. MacDonald?

1 aia,

MR. ROSENBLUM:

No questions, my Lord.

(THE WITNZSS WITHDREW )
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PATRICIA HARRIS, being called and duly sworn, taltiﬁed as follow
BY MR. MacNEIL: (Dir. Exam..

Q. What is your full name, please?

- A, Patricia Ann Harris.

Q. You will have to speak up much louder than that.
A. Patricia Ann Harris.

Q. And how o0ld are you?

A, Pourteen.

Q. What grade are you in school?

A. Eight,

BY THE COURT:

Q. Miss Harris, you're fourteen years of age?
A. Yes.

Q. You're in grade eight?

A. Yes.

Q. Do you go to church? ; .

A. Yes, sometimes,

Q. Pardon?

A. Sometime.

Q. Sunday School - have you been to Sunday School?
A. No. ;

Q. Never? ‘ .

A. No.

Q. Do you know what. it means to tell the truth?
A. Yes.

‘ THE COURT:

Actually, she had bean sworn. I was looking at my notes and
she was sworn. . Her heighi: deceived me, Mr. MacNeil. However,
I will go throuqh some questioning to satisfy myself that the
swearing of this youn'g‘goma'n was in order. I think it is.

BY THE COURT: .

Q. You understand what it means to tell the truth?

A. Yes.
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= 75 = PATRICIA HARRIS, Dir., Exan.

Q.
A,
Q.
A.
0.
A.

P o.

(10)

(20)

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Q.

A.
Q.

A.
Q.
A.

What exactly did you do just now when you swore?

‘I swore to tell the truth.

Before whom did you take this cath?

Pardon me.

Before wvhom did you taks the ocath?

The Court, Jury.

Do you remember the words - “So Help You God"?

To tell the truth and nothing but the truth.

8o Help You God?

Yes.

You've taken the ocath before God?

Yes.

Would you venture to say what happens to anyone who tells a
It's perjury.

It is porjur}. wWhat is perjury? what is your idea of perJ:
Well, if you don't tell the truth, you go to jail, or schoo.
for girls.

You appreciate then the significance of the cath that you h
taken, what it means?

Yes.

I'm sure ybu are satisfied of the seriousness of what you a:
about to say today?

Yes. _

That you are going to tell the truth? .

Yes.

THE COURT: ‘ a
T am satisfied and I have no doubt that Miss Harris is one who
understands the nature of the oath and appreciates the signifi
of whaé it means not to tell the truth. I.an'satisfied and yo
may proceed. ’ '

MR. MacNEIL:

Thank jou, my Lord.
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= 76 = PATRICIA HARRIS, Dir. Exam.

BY

MR, MacNEIL:

Q.

R
Q.

A.
Q.
(10)
A.
.
A.
Q.
A.
Q.
A.
4,

(20) A.
A.

Q.
A.

(30) 0.

' A.
Q.

A.

I believe I got your name., Did I ask you where you lived?
Where do you live?

S Kings Road.

Kings Road, that's in the City of Sydney here, County of Cape

‘Breton, Province of Nova Scotia?

Yes.

As a matter of fact, it's just across the pornd from the front
of this court house, is it not?

Yes.

And where were you on the evening of the 28th of May, 1971?
st. Josoph'l_Dancc.

You will have to speak up loud, now.

Yes.

Where?

St. Joseph's Dance.

And that's held at the Parish Hall on George Street in the
City of Sydney?

Yes.

And how long did you stay at the dance?

Oh, until about 10:30.

And what did you do at 10:30?

Well my boyfriend was asked to leave the dance, so I went with
him down to Wentworth Park, in front of the bandshell and wve
stayed there for a while. First we got a package of cigarette:
We went down and sat on the bench. A friend walked by and we
asked him for a match and 1lit the cigarette., After that ve
left and coms on to Crescent Strest.

All right now, what time would this be?

Oh, about quarter to eleven.

Quarter to eleven} Are you sure of that, Miss Harris?

Left the dance about 10:30, ve were there for a while;

we walked back of the bandshell and came up on Crescent.
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(10)

P e ee———

(20)

(30)

Q. How long did you remain in the park, the bnndchall?

A. Just to smoke the cigaretts. :

Q. All right, you say it was wvhat time uhan you decided to leave
Wentworth Park and the bandshell?

A. I'm not sure - twenty to eleven, around thers.

Q. And as you proceeded along Crescent Street, who was with you?

A. My boyfriend, Terry Gushus.

Q. And which direction were you walking along Crescent Street?

A. Going towards my house.

Q. Well, which direction is that? In other words, you were walkin

towards the direction of Kings Road, were you?

A. Yes.,

Q. Walking from the bandshell over in this direction - 4id you
walk past in front of the court house here?

A. Yes. i

Q. All right now, as you wers walking along Crescent Street,
would you tell His Lordship and the gentlemen of the jury what
took place? .

A. Well we met Junior Marshall and we asked him for a match. Ee
gave us a patch and-

MR. ROSENBLUM:

A little louder, pleases.

WITNESS:
-spoke to Junior for "a while. And we left.

BY MR. MacNEIL:

Q. Spoke to who?.

A. Junior.

Q. Junior = who is Junior? Donald Marshall Jr., the accused?

A. Yes.

Q. And had you known him before this time?

A. I met him at the dance- :

Q. 50 you knew him. PFor how long a period?

A. Not too long.
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* Q. Well-
; A. Do you mean, how long I knew him?
- Q. Yes! Over what period of time had you knowp 5.1,.7
= A. Ever since I went to the dances.
'. = Q. All right, when did you start going to the dances?
| A. This year, last year.
! Q. Last year or this year?
A. Last year.
(10) Q. Can you tell us how many months or how many years you knew
him?
A. About six or seven months.
Q. I beg your pardon.
A. 8ix or seven months.
‘ Q. Prior to this evening that you saw him. Was there anyone with
' Mr. Marshall, the accused? :
‘.. A. I think so, yes.
| Q. Did you have any*conversation with Donald Marshall, yourself?
A. Not long = like I said - he atked "Were you at the dance®” and
(20) I said, "Yes."
Q. Then what did you do?
A. VWell, Terry lit the cigarette and then we just said "Bye” and
' went homs. |
Q. And did you see the accused, Mr. Marshall, any more that evenin
A. No. ’ i
Q. What time did you arrive home?
A. I don't know. I'm not sure.
Q. Was there more than one person with Mr., Marshall?
A. Yes,.
(30) C. How many were there?
A. I don't know really but there wasn't many there.

I beg your pardon.

There wasn't many there.
What?

There wasn't many there.
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(10)

(20)

Q.
A.
Q.
A.
Q.
A.
Q.

A.

A.
Q.
A.

- Q.

(30)

A.
Q.
A.
Q.

Q.
A.
Q.
A.

Now what do you mean by that?

Well, there wasn't a crowd of people.

How many p60p1. that you know were there?

Just Junior.

Just Junior?

Yes.

I may have confused you. Miss Harris, you saw Donald Marsha
and did you see anyone else there? '

Yes.

Who was it, do you know?

(No response.)

Ansver me, plaace.

No.

And how many people did you see there with Donzld Marshall?
One.

The one person.

Yes. ‘ .
Tell mse, did you have any physical contact with Junior Marshi
at that tims?

Yes.

What was that?

He held my hand.

And did you notice anything about his condition insofar as
liquor is concerned?

No, not really. You couldn't tell.

You couldn't tell whether he had been érinking or not,

FNo. ' ; :
Did you have a convercation with Mr. Mzrshall vhile you were
there on Crescent Street?

Just a short one.

And do you see Donald Marshall here in court tocay?

Yes. ' =

Would ycu point him out to the court please?

(Witness points to the asccuued.)
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(10)

(20)

(30)

Cross-Exxym,

MR. MacNEIL:

Let the record indicate that the witness points to the accused.
I think that's all, my Lord.
BY MR. ROSENBLUM: (Cross-Exam.)

Q.

A

Q.
A.
Q.
A.
Q.

A.
Q.

A.
Q.
A,
Q.
A.
Q.

A.
Q.
A,
Q.

Q.
A.

Wow Miss Harris, Junior Marshall spoke pleasantly to you and
to your boyfriend, Terry Gushue?

(No audible response.)

Didn't he?

He just agked if I was at the dance.

Pardon me,

He just asked if I was at the dance.

And when Terry Gushue asked him for a match, he gave him a
match?

Yes.

And your encounter with Junior Marshall on that occasion was
pleasant. There was .nothing unpleasant about it, was there?
No.

And it was only for a moment or two?

Yes.

I can't hear you.

Yes.

Now can you say under cath that there was anybody at all
with Junior Marshall that tims or if there were other people
around but you can't say if they were with him?

Well somecne was there but I never paid any attention-

No, you couldn't say if it was a woman, a man, a child?

No. _

§o you rezlly are not sure if there vas anybody with Junior
Marshall at all, are you?

I knew he was there.

Pardon?

Sort of knew he was there.
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= 81 - PATRICIA HAPRIS, Cross-Exam,

(20)

Q.
A,
Q.

Knew who was there? -
The parson. : )
You can't say if it was a man, womzn or child, can you?

A. No.
Q. You say you knew there was somzbodf.-around?
“A. (No audible response.)

Q. You will have to answer so we can get it down?

A. Yes.,

Q. And that other parson that you're speaking about, they never
had any conversation with you or with Terry Gushue?

A. No.

Q. Or with Junior Marshall while you were there?

A. No.

Q. And so the gum net result is that you and Terry Gushue went
to a dance, you left the dance, you went to the bandshell
for a cigarette, a smoks, whatever it was; .then you started
to walk towards your homs over ¢there on Kings Road, and on
the way you met Junior Marshall who gave Terry Gushue a match
is that right?

A. Yes. .

Q. And that's all, Isn't ¢that it?

A. Yes.

Q. Anything else?

A. No.

( THE WITNESS WITEDREW )

FR. MacNEIL:

I will czll Mr, Gushue.
TERRENCE GUSHUE, being called, came forward.

BY MR. MacNEILj *

Q. How old are you, sir?
A. Tventy.
HR. F-&GNFILI

Proceed.
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(10)

(20)

(30)

TERRANCE GUSHUE, being called and duly sworn, teatiflod ag foll

BY

MR. MacNEIL: (Dir. Exam.)

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

What is your full name, sir?
Terrance Patrick Gushue.

Where do you live?

Fuller Terrace, Apartment No. 2
What is 1t? '

Puller Terrace, Apartment No. 2.

No. 2. That's in the City of Sydney, hare?
Yes.

Did you attend a dance at St. Joseph's Hall, on 28th day of
May, 1971?

Yes.

What day of the waek was that?

rriday?

And did you leave the dance?

Yes.

wWith vhom?

With Patricia Earris, Robert Patterson.

What time would this be that you left the dance?
10:30, around that.

And where &id you go?

Down toward Wentworth Park.

And whers aid you go in Wentworth Park?

On one of the benches, next to the bandshell.
What d4id you do there?
Had a cigarette and talked.
nid'you leave the park?
Ycs, we left the park after about tventy minutes.

So what tims would this be now that you're up on Crescent St
About ten to eleven, around that, R

Which direction aid you go in?

Towards Kings Road.
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Q.
A.
Q.

A.
Q.
A.
Q.
A.
Q.

A.
Q.

A.
Q.
A.

Q.
A.
BY

That is towards the building that we're in npw?

Yes. »

And over beyond, over to Kings Road and did anything happen
on Crescent Street?

We met Junior Marshall and I bummed g match off hinm,

Did you know Junior Marshall before?

Yes.

Bow long have you known hinm?

About a year,

Do you see him here in court today: will you point him out
to the court, please?

There.

Let the record indicate the witness points to the accused.
Did you have any conversation with him?

Just asked him for a match,

What took place?

He gave me the match. I 1lit the cigarette. He was talking
to Patricia for a second. -

Did you see him any more that evening?

No.

MR. KHATTAR: (Cross-Exam,)

Q.

A.

Q.

A,

Q.
A,
0.
A.
Q.
A.

Mr. Gushue, was there anyone else at the park that you knew
that evening?

There was a friend of mine, talked to him for a second, just
give me a match.

Anyone else?

Robert Patterson.

Someone else? —

I don't know. I'm not surs.

Were there many people at the park that-

Oh, couples walking back and forth. =

Was there anything unusual going on while you were there?
No.
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~ < $4 - TERRANCE GUSHUE, 'Cross-Exam.
| Q. You were only at ‘the park about fifteen or tvcnty minutes?
' - A. Yes sir.
| T Q. Where exactly on Crescent Street did you see Mr. Marshalli

A. By the Green Apartments Building.
Q. Was there some other person or persons there in the vicinity?
A. Yes, somecne on the sidewalk.
Q. More than one?
A. No, one.
(10) Q. Just one. Were you able to recognize that person?
A. No sir.
Q. How far would that person be frem Marshall?
A. About six to eight feet I guass - about six to éight feet.
Q. Was the light that bad that you couldn't tell who that person-
A. I never noticed. I just cupped my hands down and lit a
cigarctte. I just put my hands in front of my face to cup
the match from the wind, and 1lit a cigarette.®
Q. But when you were going by, did you pass this other person?
A. Yeah, we had to pass him,
(20) Q. You had to pass him but you didn't xecoqnizo that person.
_ Was it a man or & woman?
) A. I'm not sure.
Q. You're not sure. Are you sure it wasn't two people?
A. I don't know.
Q. There may have been two people?
’ A. I don't know. I thought there was only ons.
Q. You're not sure of that. You may have been mistaken with
regard to-the-number? _ )
A. I think there was only one. I think there vas only one.
(30) ©. Do you remember what the weather was like on that evening?
3.. No. ¢
Q. Did you sit on the grass?
A. No, park bench.

|
|
:
1
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Q.
A, Dry I guess.,
Q.

A. I think so.

Do you know if it was wet or dry?

You think it was ary?

( THE WITNESS WITHDREW )
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=86~ MAYNARD CHANT, being called wae examnined by the Court.

£ ' THE COURT: _ _
| : I am perfectly satisfied that Kr. Chant appreciatee the
X | nature of an oath and can be swora. ;
; MAYNARD CHANT, was duly swornm.
| * MR. ROSEWBLUM: -
May it please Your Lordship, I move for the exclusion of
l all othar witnesses who are to be called on beshalf of the
Crown and who have not already testified.
y (10)  MR. MacNEIL: |
My Lord, I ssuggest to you that this motion certzinly would
. " have been appropriste at the beginning of the case. We've
o _ nov gone through thirteen = the two parents - fifteen
) : witnesses. -
._j THE COURT: _
. Can you give me any authority?
k! MR. MacNEIL:
¢ Not off-hand, I gan't.
.;l THE COURT?
g, (20) Motion granted. _
! : All who may be called by the Crown and have been subpoerael

to give evidence in this case by the Crown who have not yet
been called are asked to leave and you will be called in.
Once you are czlled in and given yoxir evidence, you may
-remain in the court room. For the time being, all who have
not been called and are going to be celled, must leave the-

'i
i court room.
P
|

'; . - MR. MacNEIL: _

(30) I don't know. I Jjust want to make sure that that also
includes the witnesses for the Defence, _oxclnnion for any
witnezsses for the Defence.

THE COURT: ' .=
: Are you asking for that?

& MR, MacNEIL:

i?'. Yes, I'm agking for that, My Lord.

b
:r. (The Informznt, Det. Sgt. MacIntyre permitted to remair
o

s ®

- S

! J. -

LI
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THE COURT:

Are there any witnesses prcsoent?

MR. ROSENBLUM @

Your Lordship if you make a ruling that they should be
excluded, it will be complied with.

- THE COURT:

80 made!

MAYNARD CEANT, testified as follows:

(10) BY

MR. MacNEIL: (Dlt.m.)

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
120) A.
Q.

A
Q.
A

Q.

-

A.

Q.

Q.
A.

What is your full name, sir?

Maynard Vincent Chant,

How 0ld are you?

Fifteen.

¥hat grade are you in?

Seven.

What school do you go to?

Louisbourg High School.

Where do you reside at the present time? Where do you live?
Louhbou.rq.

Were you in the city of Sydney on the evening of the 28th
day of ilay, 19712 ' ’

Yes, I was.

Where were you?

I just come from church.

And come from church to where?

¥Went down the park - down the Pier, at that time to go on
the bus with a fellow from Louisbourg. He wap &t another
house 80 I walked around fcr a while down the Pler. Getting
kind of late so I decided well I better go up and call for
“Hin and see if he vas there. I want up and he already left.
What did you do?

I started out towards the bus terminzl.
What bus texrninal? '

Think it was Canadian Lines.
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(30)

Q.

A.
Q.

Q.

Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.

A,

Q.

A.

138 (LL)

=88~ MAYNARD CHANT, Dir. Exam.

Acadian Lines - do you know what street that's on in
Sydney?

Bentinck Street.

1 ses. You went to Acadian Lines bus tcrninal on what you
believe to be Bentinck Street in the city of Sydney, County

. of Cape Breton, Province of Nova Scotia? What time of the

day or night was this?

It wvas late at night.

Well what do you mean, late at night?
Well it was around twenty-five to twelve.
Did you get your bus?

No I never.

‘Spoak up good and loud now.
No, I never.
CWy?
.Because the bus had already left.

What 4i4 you do then?

I started down - I started to go down Beacon Street towards
the park - '

Beacon Street?

The street on the - the bus terminal street.

Bentinck Street? '

Yes, nontinck.

Yes. -

And I crossed across the bridge and startca to walk dowa
the tracks. . '

The railway tracks?

The railroad tracks, yes.

Can you read a plan?

Yes sir,

Now I'll show you this plan, exhibit 5 - would you stand
before the jury. There's Bantinck Street, sir. Can you

tell us where you proceeded on that evening?
Proceeded down Bentinck Street and up onto the trackes.
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" -as‘wtm,‘g‘w' Dir. Exan, .

i('\ Q.
A.

Qo

F -: ll
ﬂ Qa
= A'

' Q.
l.

i ' A,
Qo

1 A.
Q.

5 A.
o.

. A.
: Q.

| (20) .

’ 0.

i i A.
: Q.

N A
: " Qe

A.
Q.

5
'_: (30)

That's down Bentinck Street in a southerly direction?
Yes. :

And you came to the rlilway tracks?

Yes.

Then what did you do?

I started to proceed down the tracks.

In vhat direction? There's north there, sir.

Northwest -

Look at that again,

There is north -

Yes.

East -

Yes, in an easterly direction?

Yes.

You started to walk along the railway tracks?

Yes. ) _

Did you notice anything as you walked along the railway
tracks? ¢

I noticed a2 fellow hunched over into a bush.

Good and loud now.

J noticed 2 fellow hunched over into a bush.

Where would that be on this plaa?

Riqht there. :

You're pointing to a bush that is opposite a 1light -
(The Court directs to mark plan with °X")

(Witness marks plan) (Ehown to the Court and Jury)

The bush that you have marked with tha letter "X" is the

* tenth bush from Bsntinck Street vhen counting in an

easterly direction along the razilway tracks? That is the
bush in front - betvcen the houscs marked E.F. MacDonald
and N.A. McQuinn. Is that correct, the teuth bush?
ROSENBLUM

I think the witncss has to do the dumonstrating. My Lord
and give the evidence instead of my learned friend who X

know is trying to be helpful.
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Q.
A.
Q.
A.

.o

A.

Q.
A.
Q.
A,
Q.
A.

Q.

A.

Q.
A.

Whan you observed this man did you recognize him?

No sir.

Beg your pardon?

No sir.

What did you do?

Oh, I Xept on walking down a 1little farther. I walked down
a 1little farther and looked back to see what he was looking
at.  He was looking over towards the street. 80 I looked
over and saw two people over there.

Did you recognize either of these people?

No. And J guvsg they woxe having a bit of an argument.
Why do you say that? o~

I don't have no reason why.

Could you hear what they were saying?

No. .

What took place?

Well one fellow, I don't know, hauled comething out of his
pocket - anyway - maybe - I don't know what it was. He drc
it towards the left side of the other fellow's stomach.
What took place, when then?

Fellow heeled over and that's when I ran.

You ran from the scene?

Yes sir.

Can you describe these two men, whet they werewoaring?

The fellow what had keeled over, he had a dark jacket and
pants and ‘that on. .The other fellow had, I thought it vas
a yellow shirt at first but after a Wﬂp to =
and it was a yellow jacket. '

Tell m foTe yoU ran from the scene did you recogni
either of then two gentleman? '
No sir.

Then what did you do?

I ran down the tracks and cut across the pzth right oato -
I don't know the name of the street - the strset up from
George Street - I started to walk up towards the bus
terminal and I raw a fellow running towsrds me. I turned
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~ around and startod to walk up the other way. Ha caught up
LS to me and by that time I recogniszed him and it wa2s a
Marghall - Marshall fellow. .
. Q. Donald Marshali?
> A. Donald Marshall. _
~ Q. That's the accused in this case here. Do you see him in
court here t.oduy? -
A. Yes.
(10) Q. Would you point him out to the court please?
A. There.
Q. Let the record show the witness points t6 the accused.
- Whereabouts 4id he catch up to you?
A. I guess it was about two houses down, maybe three.
0. Can you point out on exhibit S vhore he met you on Byny
Avenue? '
" A. Right there.
Q. Around the area in which is noted what?
A. Red house, Mattson. :
(20) Q. The area of tha house shown as Mr. Mattson's on exhibit S,
on Byng Avénue. Now what took place there, sir?
A. He caught up to me and I stopped and waited. He said,
"Look what they did to me." He showed me his arm. Had a
cut on his arm and I said, "Who® and he told ms there was
two fellows over the park. By that time anothsr couple,
lixe two girls and two boys come along and he stopped them
and asked them for their help, you know. They said,”What
could we do to help?® and the girl gave him a handkerchief
to put over his am. W
(30) Bo they kept on going. A cir eun._uong and he fhggod
that down = -
Q. Who flagged it down?
A. Marsghall, And we got in the car and drove pver o whero
the fellow was at.
Q. Where what fellow was at?
A. Over - the body on Crescent Street I guess and the fellow
wvas at Crescant Streast.
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Q.

A.
Q.

A.
Q.
A.

Q.

Was this where you hed secn tha action you had deccribed
earlier in your evidence? ‘e

Yes sir.

About the two men that vere there and t.h-n one man keeling
over and so on, this area in which this took place?
Yes sir. o = .

Were there any street lights in the area? .

There might have been one or two. I thiak at least one,
as far as I know of.

Tell,me, did you recognize Mr. Harlhall as being the man
that you had -

MR. ROSENBLUM:

No, wait now. Have to bs very careful hore.

MR. MacNEIL:

All right, let's have a ruling.

TEE_COURT 3

I won't say any more except to say, don't lead the witness.
mtdoyounyutocuchmdsuch- .

MR. MacNEILs

1'11 try not to lead him, Ny Lord.

" BY MR, MacNEIL:

.‘ 0.

A.
Q.
A.

Q.
A.
Q.
A,

. Q.

You say you recognized Donald Marshzll on Byng Avenus when
he come up and talked to you?

Yes. -

What was hs wearing?

He was wearing at that time a yellow jackot and dark pair

" of pants.

I chov you exhibit No. 3, what 4is that, please?
it's a jacket that Marshiall wore.

Jacket that Marghell wore and what colour is it?

Yellow.

When Marzhall caught up to you on Byng Avenue = I'm SOITY,

did you give us what he said - "Iook what thsy did to me®

di4 he sey anything else?
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A. He said that his buddy was over_at. tha paxk vith a knife
in his stomach.
e ———
Q. Then you say, sir, tlnt Marshall flaqg-a down a car and
you went where?
A. Over to Crescent Street on the other side of the park.
Q. Back to Crescent Street?
. Ae Yes.
Q. Is this in the area in which you marked an "X* on
(10) exhibit 52

A. Yes.

Q. What aid you £ind there?

A. There was fellow keeled over on the street, he was layint
down on the street. It was on this here stroet on the s
wvhere the trackswas at.

Q. Tell me, how long would this be after you saw the man ke
over that you mentiocned, before you ran from tho scene? |
such time would have pa_l.l.d‘!

A. About ten minutes, fifteen minutes.

(20) Q. What 4id you 4o0?

A. I got out of the car, ran over to where the fellow was
lying on the ground and jumped do\m beside hinm,

Q. Did you tocognl.n that man?

A. Ko sir.

"Q. You didn't know him bafore?

A. BFo. -

Q. What took place?

A. Well, Donald Harshell got cut of the czr and come over n
the body and at that time, he stood there for a minute;

(30) another falow come over - I don't know if he or the othe

fellovwwent up and called the anbulance -

Q. Where did Marshall go whan he cane back? Dié he go noar

body? ) ’ 2
A. No. '
"Q. Where didhe stand?
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A,

Q.

A.
Q.
A.

Q.

He stood bechind the body for a minuto and thea he flagged
& cop car down. o}
Was he standing in front of Seale as he lay on the ground

or the men that was laying on the ground or bshind him?

Behind him,

Behind him?

Yes sir,

And did he assist you v:lth Mr., Seale in any way?

" THE COURT:

Mr. l‘hcﬂeu -

MR. MacNEIL:

I'm sorry, My Lord.

BY MR. MacNEILs

Q.
A.
Q.
A.

Q.

A.
Q.
A.

© Q.

A.

- ths man who was laying on the street?

Not that I know of.

And what tcok place?

¥Well after he flagged the car down, the police got out and
went over by the body+«and Marshall - Donald Marshall showed
'em hie arm. He got in the police car and they took him
to the hospital. And by that time the ambulance had arrived
and they took the fellow up and put him into a - wait now,
. -

Speak up now.

A stretcher and put hixm in t.ho back of the ambulance.

And then?

Then I started to leave to go home.

Did you go home?

I vas on my way going homs vhan a truck picked me up and
give me a drive far as the dance hall - B8t., Joskph's dance
hall. I got out and started to hitch-hike, etarted to walk
up Bardwoo>d Hill whon a police car come along and stopped
and asked ms what my problam vas and I said - I just got in
the car and they said, “"Kas you down the park"? and I aaid,
*Yes®*. An& they -
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MR. ROSENBLUM$
What was that?
HR. MacNEILs
"Were you down the park?" and he said "Yes®.
BY MR. MacNEIL:
Q. No more conversation though about whet took place between
. yourself and the officers. What did you do then?
A. The officers drove me down to the hospital and they said,
*"Wait for a minute®” and they want out and got another
) ‘polioe officer - forget his name - he come over in the car
and sit down with me and asked me -
Q. Mo, mo -.h'e agked you =
THE COURT: '
No conversation; just what you did.
BY MR. MacNEIL:
Q. And what did you do then?
A. After that, two policemen drove me down to the police
station and the police officer called my father for me and
my father come in and picked me up.

3:25 P.M. COURT RECESSED TO 3:55 P.M.
3:55 P.M. JURY POLLED, ALL PRESENT

BY MR. MacNEIL:

Q. Now Mr. Chant, let us return to the evening in question,

' 28th day of May, 1971, you gzaid that you started to walk
dowm ths railway tracks?

A. Yes sir,

" Q. And you saw - what was the first thing you obsexved as you

walkod along the tracks?
A. A fellow into the bushes hunched ovsr.
Q. Didypu recognize that msn?

"A. Ko sir.
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Q.
A.
Q.
A.
Q.

A.
Q.

Had you seen him before?

I night have.

Do you know his name today?

Yes. '

Tell me, as you went down the tracks you stcpped to look
over to see what he wvas observing.

Yes.

Now you say at that time you did not recognize cither of
the parties?

MR. ROSENBLUM:

Excuse me, My Lord., With all deference, My Lord, to my
learned friend and yourself, we have already had this, Your
Lordship in direct examination. I don't think Crown Ccunse
has the privilege of’_havinq ths witness examined in chief
twice. Now this is the position we're in at this moment,

| My Lord, and whether repetition or emphasis will make it

eny stronger on the part of the Crown case, I leave ta Yow
Lordship. But I feel that he is re-exzmining on evidence
already elicitoed by his direction examinatbn previous to
the adjournment Or recCess.

MR, MacNEIL:

1€ Your Lordship pleases, I refer you to pafe 34 of the
transcript of the evidence of the Prelininary Eearing.
This is what I am laying the groundwork for.

THE COURT:

Are you agking that this witness be declared hostile?

MR. MAcNEIL:

Yes, Xy Lcrd. necessarily hostilg but hostile it mey
be or the previoulsy g#O=n testimcny that he gave in ths
court below. :

THE COURT:S

Inconsistont?

0
—

HR. HEOHSI:H

Definitely what he 1s nyinﬁ here today‘.

MR. ROSENBLUMS

Now, My lLord, we batter have the jury out.
3:58 P.M. JURY WITHDREW
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10)

(20)

(30)

€40)

MR. MacNEIL: -

Now, My Lord, on page 33 of the transcript of evidence of the
Proliminary Hearing of this witness, I will read over to you wha
he naid -

*As you walked along the tracks, what 4id you observe?
rirst thing I noticed wvas a guy hunched over the bush
. watching something,
pid you recognize that man?
Not at first but after I did.
Can you identify him today?
Yﬂ'o
po you know his name today?
I don't think I can remember.
Would you point him out to the court, please?
The witness points to John Praticeo.
Is that the man?
Ya"
That is the man you saw behind the bush watching something?
Yes.
In wvhich direction was he looking?
e was looking down that way. He was looking towards the str
po you know which street?
I think it was Crescent Street. )
what did you do? -
I looked back to see what he was looking at. Then I saw two
guys talking to one another.
And do you know who these two guys were?
I didn't know Sandy Seale at the time but I didn't recognize
ponald Marshall at the time either until afterwards.
After what? -
After what happened.
Tell me, what did you sea take place if anything?
Well first, tha ornly thininl saw - I saw them talking and
I guess they were using kind of profane languace. Donald
said sonething to the other fellow and the other fellow
s2aid something back to Donald and I saw Donald haul ocut a kni
out of his pocket. g @
That's Donald Junior.Marshall who you s2¢ in court here today
would you point him out to the couzrt please?
—The witness points to the accused.

You saw him vhat - haul a knife out of his pockat-

3R, ROSENBLUM:

Excuse ne, Now direct Your Lordship's attention for the purposs
of the record that the witness who is about to e impured by my
lcarned friend is on the witness s%and listening to what my
jeazned . friend has to say. I Just drew that tc Yeur Lordship
attontion and for the record.
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| MR. MacNEIL:

l "The witness points to the accused. ;
- ‘ You saw him what?-

Haul a knife out of his pocket.
Vhat if anything did he do with the knife?

4 = Drove it into the stomach of the other fellow.
| What?

~ Drove it into the stomach of the other fellow.
| (10) What 4id the other fellow do?

I just saw him keel over and I ran."

I'm submitting if Your Lordship pleases-
THE COURT:
Wherein iz the inconsistency?
| MR, MacNEILs

, Well he said that he recognized the man behind the bush, that
] " he had seen him before; that he didn't know his name but he

, recognized him and he pointed him out as being John Pratice.
1 ; Then he also said that he saw Donald Marshall haul a knife out
(20) of his pocket which my recollection of the evidence is that he
= = didn't say today - plunged it into the stcmach of the other man.
: TEE COURT:
| ) Question him now. Is John Pratico in the court room now?
" MR, MacNEIL:

No, he is excluded, My Lord.
THE COURT: '
All right, you question him again asbout the questions you were
[ starting to ask him when Mr. Rosenblum cbjected.
BY MR. HMacNEIL:
| tao) Q; Now you say that you - I believe I know vwhere to pick it ug.

, "~ . You started to walk down the railway tracks and you noticed
I"F e this man behind the bush? —

. . A. Yes.
it - Q. Did you recognize that man?
| S A. No. _
*5 Q. pia yéu know him by eight?
{ A. The only time I knew him by sight was when he was up the pold
station that Sunday, that following dz
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Q. All right now, as you stood there and watchod éhese two men
on Crescent Street, what did you see take place?

A. Saw two men arguing and one fellow hauled an object from hi.
poc et.

U. What was that object?

A. I'm not sure.

Q. And what 444 he do?

A. He drove it into the other fellow's stomach.

BY THE COURT:

Q. Who was that man?

A. Pardon.

Q. Who was the man that hauled out the object and drove it-
A. Donald Marshall.

BY MR, MacNEIL:

Q. Pardon.

A. Donald Marshall.

THE COURT: )

Did he say that before?

MR. MacNEIL:

No, my Lord. He did not say that before. In his evidence he
said he did not recognize him. I think in his evidence at the
Preliminary Hearing of this inquiry he named Donald Marshall,
the accused, and pointed him out to the court &s the man who
hauled a knife from his pocket and plunged it into the abdoman-
THE COURT: :

What were you about to say, Witrness?

YWITNESS:

I didn't recognize him at that time but zfter I recognized him.
BY THE COURT: —

_C. After, when?

A. After when he met me on the cther side of the stzast after I
ran.

Q. You recognized him-

A. When he come up to me.
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Q.
R
e

(10)

-as being Donald Marshall?

Yes. ' . ;

But more, what do you say about the man that you recognizec
as Donald Marshall and the person who you saw doing somethi
hauling out something and putting it into the stomach of tl
other person: what do you say about that?

The only thing I know is-

Never mind - tell me, do you or don't you - what 4o you sa)
as to who that person was?

I don' at per W

You say you don't know who the person was who pulled out ¢l
knife and stuck it in Seale's body?

No, 1 didn't.

BY MR. MacNEIL:

Q.

And you don't even know now if it wac 2 knife or not-

MR. ROSENBLUM:

This is cross-examination, my Lordl

THE COURT:

(20) Wait a moment!
Read me back again - did he say that Donald Marshall stuck th
knife in the other man's body?
BY MR. MacNEIL:®

*7ell me, what did you see take place if anything?

(Line 25, page 34)

Tell me, what did you ses take place if anything?

Well first, the only thing I saw - I saw them talking and
I guess they were using kind of profzane language. Donald
said something to the other fellow &nd the other fellow
said somathing back to Donald and I savw ponald haul 2 knif
out of his pocket.

That's Donald Junior Marshzll who you see here in court tc
Yes.,

Would you point him out to the court pleass?

The witnees points out the accused.

You saw him what?

Hau) aknife out of his pocket. . E

What if anything did he do with the knife?

Drove it into the stomach of the other fellow.
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*“hat? .
He drove it into the stomach of the other fellow."

BY THE COURT:
3 Q. Did you say that in the court below?
A. Yes, I did.
Q. You said that?
A. Yes.
Q. What are you saying today?

(10) A. The only reason I knew his nams, I mentioned his name beca:
I knew hig name - well, I knew who it was after, but up the
police station there = I don't know how to put it.

Q. The man you saw afterwards you recognized as Donald Marshal
A. Yeas,
" Q. Did you see him do anything to tha other man?
A. Yes.
Q. You diaz
A, Yes.
Q. Wnat did you see him do?
'}20) A. I sav him haul an object out of his pocket and drive it int
: " the stomach of the other man.

THE:COURT: . . - « ..

That's what you say he didn't say earlier?

MR. MacNEIL:

‘That's right, my Lord. I'm saying that he said distinctly an

clearly in his evidence, as far as I can read it in plain Eng

"Well, at first the only thing I saw - I s&w them talking and

guess they were using some kind of profane language. Donald

said something to the other fellcw and the other fellow szid
—(30) .thing back to Donald and I saw Donald haul a knife from his p

Not an object, a knife! Thic is uaquote-

MR. ROSENBLUM:

May it please Your Lordship, I must protéot:tho righte of -the

accused by placing my objection on the record. We are nov, H

Lord, going through a proceeding in the sbsence of the jury
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whereby, with all deference, My Lord, and as ragpictfully as 1
cen say it, you yourself have interrogated thp witness; my
learned friend has interrogated and cross-examined the witness
my learned friend has read out 2zloud in the presence of the
witness the testimony in the court below and I say, my Lord,

- that my learned friend's conduct at any rate, is now attemptinc

to condition the witness for his testimony when the jury is
brought back into this room. That's the position I want to
have on the record.

THE COURT: ;

I have to satisfy myself, Mr. Rosenblum, if this witness in my
opinion proves adverse - by lezve of the court may prove that
witness made at other times a statemant inconsistent with his
present testimony. Has he made a gstatement inconsistent withb
presant testimony?

MR. ROSENBLUM:

Not in my opinion, nol

THE COURT:

I regret that I dffer you.

MR, ROSENBLUM:

Thank you.

THE COURT:

I will sllow you to draw - in the prasence of the jury vhen th
raturn - to draw the testimony that this witness gave in the
court below, read it to him and then eek him if he said that,

if it is trua. Bring bezck the jury.
( 4:08 P.M. JURY POLLED, ALL PRESENT )
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N BY MR. MacNEIL: .
Q. Do you recali, Mr. Chant, giving evidence at the Preliminer:
Hearing of this trial on Monday, July 5, 1971?
: A. Yes. ’
- Q. And do you remember baing asked the following questions and
- ansvers: I refer to page 34 - line 16 -

*0. What 4id you do?
A. I lcoked back to see what he was looking at. Then
(10) saw two guys talking to one another.

Q. And do you know who these two guys vwere?

A. I didn't know Sandy Seale at the time but I didn't
recognize Donald Marshall at ths time either until
afterwards. :

Q. After what?

A, After what hppﬂn'do 3

Q. Tell me, what did you see teke place if anything?

A. Well first, the only thing I saw - I saw them talki
ard I guess they were using some - were using kind

(20) profane language. Donald said gomething to the otk
: fellow and the other fellow s2id something back to
Donald and I saw Donald haul a knife out of hie poc

Q. That's Donald Junior Marshall who you see in the cc
here today? Would you point him out to the court
please? (The witness points to the accused). Tou
him what - haul a knife out of hie pocket, What 1f
anything did he do with that knife?

A. Drove it into the stomach of tho other fellow -°

MR. ROSENBLUM: ;

(30). My lLord, is he going to read four or five pages and ask the
the witnass, "did you seay 2ll that", or is he going tc take
it plece-meal? |

MR. MacNEIL: |
- I can do it either wey. Do you vant me to Go it individua
questions, My Lord?
THE COURT*
It is up to yourself.
MR. MecXEILs
I will do it indivicual quastions, thea.

(40) BY MR, MacNEIL: .

> Q. Do you recall giving evidsance to tha follovwing quastions

that I 2n going to read to you -

-‘\.\»
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- A.

A.

A.

0.
(20)

A.
Q.
A.

(30) 0.

A.

"Q. What did you do?
A. I looked back to pee what he wac lcoking at end
then I saw twdo guys talking tc one another."

Do you remember giving that evidenca? --
Yes. ' ' '
And do you remember the question,

*And do you know who these two guys were?
A. I daidnt knov Sandy Seale atthe time, but I didn't
recognize Donald Marshzll at the time until

afterwards."”
Do you remember that?
Yes.
Yes.

*Q. After what?
A. After what happened.®”

Do you remember saying that?
Yes.
Do you remembar the question,

"Tell mc, what did you ses take place if anything?® &nd the
following answer, "VWell firet the only thing I saw - I saw
them talking and I guces they were using kind of profane
language. Donald said zonetiing to the other fellow and the
other fellow szid something back to Donald ard I saw Donalc
haul 2 knife out of his pocket.”

Do you remember giving that evidence?
Yes.

Is it true?

Yes.

All right now, do you recall the following question:
"That's Donald Junior Mzreshall who you see in couzrt her
todzy. Would you point out to the court, plecase. (And
witness points to the accuszd.)" :

Do you remember doing that?
Yes. '
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Q. And then the question was,

“You saw him what?
A. BHaul 2 knife out of his pocket."

- Do you remember that question and that answer?

A, Yes.
Q. And i{s it true?
A. Yes.
Q. *Q. What if anything did he 8o with the knife?
(10) A. Drove it into the stomach of thu other fellow.®
Do you remember giving that -
A. Yes. '
Q. - question and ansver?
"What?

Be drove it into the storach of the other fellow.®
Do you remember that queetion ané answer?
A. Yes. |
Q. Is it true?
A. Yes.
(20) Q. Q. What aid the other fellow do?
A. Well I just saw him keel over and I ran.®
Do you remamber that question and answer?
A. Yes,
Q. Is it true?
A. Yes.
MR. ROSENBLUM:
Now My Lor3, hze Your Lordship daclared the witnezszs to be
edverss or hostile? -
THE COURT:

~ (30) I gave the Crown permission o do exactly yhs 8¢ done.
. . i

L]
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Hﬁ. ROSENBLUM 3
Well is this cross-sxamination, My Lord or not? I would
) 1ike to have a ruling, My Lord, as to whether or not the
= vitness has been declared to be hostile or adverse as the

-

“case may be so thet 1'1) know how to treet the witness
_ myself.
THE COURT: _
1 would not have permitted Mr. MacNeil to read these
(10) .questions if I daid not in my opinion consider that by his
contrediction, by his contradiction, from the evidence
| that he gave previously with the evidence that he gave in
{ the court below that to that extent he vas adverse &nd I
give leave to the Crown to prove that the witness made at
other times a statemsnt incongistent with the testimony he
gave this afternoon, but befcre such last mentioned proof
can be givdn, circumstances of the supposed statument
: 3 sufficient to designate the particular occasion ghall be.
i ‘nantibntd to ths witnees and he shall be astked whother oOF
g l (20)  pot he 4id mzke such a statesent. And that's my reling!
' MR. ROSENBLUM:
Thank you.
" THE COURT: L
L ' Any further gueetions?
“ MR, MacNEIL:
No further questions, My Lord.
BY MR. ROSENBLUM: ' (Cross-Exam.}
Q. Now Mr. Chant, you're £iftcan ysars of sge. You'll have to
~ speak up because the jury have to hear you a8 well as His
{30)  Lordship. And you're in grade seven?
A. Yes. : : _
Q. Did you mia;.cny grades in school or hzve to rcpeat any

o ——— e

-grades? _
e six and grade two and I thirk grede fiva.

A ; A. I repeated grad
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:’ Q. 8o out of the seven gradea that you re in, you reputoﬂ
: three grades, two,five and six?
" A. Yes.

) Q. What school is it that you've been going to?

- A. High gchool at Louisbourg.

Q. I thought that the high echocl was for higher grades.
Perhaps I'm wrong. It was in my day.

A. The junior high - ‘

(10) Q. Oh, yes. Were you in grade six last year?

A. Yes. '

Q. For tho second t.tnt? ;

A. I got promoted from grade six this year into grade seven.

Q. Yes, but you had been repeating grade six?

A. Yes.

Q. Now, 8o I understand you to say - and anything that I ask
you thzt you don't understand, don't ansver me until you
ask me again, will you. I want you to be sure of what I'm
asking you?

(20) A. Yes.

Q. Now take your hand down. That's lbetter. "liow do I under-
stand you to eay that you recognized Donald Marshsll when
you met hifm on Byng Avenue as you wera golrng toward George
‘Street to try and get a 1ift to Louisbourg; 4s that correct;
is that what you ! re gaying? |

A, Well - :

Q. Is that whut you're saying? .

A, 1 don't understand.

Q:; Good, 1I°'ll ask you again. Ycu met up with this man here,

(30) Donald Marshall, Jr., vhen you were hczding for George Stroat
to try and get & lift to Louiebourg; ise that right? Dpid
- you? |

A. After whzt happened?

Q. Yes. : _

A. Fot - well I headed for the bus terminal.
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(10)

(20)

(30)

_lc HOo = .
. Q. Well you gav -

I 45

Q. Well where did you meet Donszld Marshull after whatever you
saw? ‘

A. I sav him coming = running over the bridge and I turned
around and started to walk - -

Q. Where did you mest Donald Marshall?

A. On - :

Q. Where did you meet him? You said you met him., You

* flagged down a car. You drove with him,

A. I don't knovw the street. Well you go down the street from
the bus terminal and you turn off, the street towards
George Street ~ it's on that street there -

Q. Let me show you the plan because I think you told my learned
friend that you can resd a plan. Take the i:l'an._ You show
us the street where it was that you met him. There's
Bentinck Street over there.

A. There - _

Q. All right, what's the name of it?

A. Byng Avenus. .
Q. Byng = B-Y-N-G = is that right?

A. Yes. .

Q. All right.  So I'm sucgesting to you that you met - what
you’re saying is you met Donald Marszhzsll on Byng Avenue as
you were heading for George Street to try and get a 1ife
to Louisbourg. Right?

A. Yes. o~ ‘

Q. And the first thing he said to you, was, "Look what they

1d to me!", dan't it?

A. Yes. o

Q. And there was blood on his arm then, wasn't there?

A. - & fev minutes after there wes blood.

Q. A few minvtes 2ftervards, okay. Now, this qusttion, erd
you know you'ze under oath and I know you're rot enjoying
this. Under oath as you are, ¢an yan swear bafore God that

DunzlédTHErchs whom you met on Evn any £ the men you

W\: sure of that, undsr cath before Gold?
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(10)

(20)

A.

Q.
A.
Q.

A,
Q.

Q.

A.
Q.
A.

._Q.

(30)

A.
Q.
A.
Q.
A,
A,
MR

Uh, you me&n, like, uh - Donald Marshall, vhen I seen him on
that there street that you were talking asbout, is the sane
fpllow over on Crescent Street? T

Yes.

Fo, I'm not sure.

You're not sure. 850 in other words, Miynard, that is your
f£irst name?

Yes.

¥hen you were talking about the fact that yeu saw two ma2n
over there on Crescent Street arguing, you can't swezr that
one of those men was Donald Marshall, can you?

No sir. '

Fo! All right. Now, and as a matter of fact you can't swear
under oath - just tzke your hand dowvn and the jury will hear
you better because & lot of people do this - that the man
whoever he was., that he pulled out a knife; you didn't see
_@ knife or anything like that, did you? 3

Well -

You didn't see a knife -

Listen -

Go ahead.

I sav a lcng shiny object =~

Yes, but you can't gay it was a knifg, can you?

I appeared to myself that it wac a knife.

You thought it was. o

Like the statement I gave here today - :

Ah, I éon't care what you szid today. I'm &sking you -

. MacNEILs

MR

Let him angwer the qguestion, My Lorxd.
. ROSENBLUM: ' i -

BY

I'11 let him. I'1l lot him. I won't be unfzir to him,
My ILord. He is young and Iuwss ycung once.
MR. ROSENBLUNM: . 2.

Q.

Q.

You thought it was a knife?

Yes,

You thought it wae a knife. All right. Weil, 80 Donzld
Marshzll met up with you or you met with him on 2yn3 Avanva?
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(10)

120)

130)

A.
Q.

147

Yes.

And the first thing he did waz, he said, °Look what they
did to me!" and he showed you the scar on his zrm and from
which blood showed a few minutes later?

Yes.

And then the next thing he did was he flagged down a car
didn't he?

No. There was a couple walking by -

A couple walking by.

And he stopped the couple and asked them for help.

For help?

Yes.

And did you get 2 drive then in somehody'l car?

After a few minutes later -

Got a drive -

After they left, yes.

A drive up to Crescent Street?

Yes. .

And that's where you saw the body of Sandy Sezle or the body
of a man laying on the street?

Yes.

All right. When you got thare, when you got there - now
we're up on Crescent Street, Donald Marah@ll then tried to
- not only tried but he succeeded in flagging down a pdlice
car, didn't he?

Yes.

He flagged down a policae car?

Yes.

And he was telling them about these two man who had stabbed
Seale and stabbed him, wasn't he?
Yes. :

And not cnly that. not only that, how many police wers thers?

At that time? &
At that tine?

I think there wzg only two,.
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L

(10)

(20)

(30)

Q.

A.
Q.

‘A

Q.

Two police. All right. Then you tried to help the man on
the ground?

Yes.

Now how many police arrived after that?

Two more.

Two more police. And the ambulance - were you there when
the ambulance cane?

Yes.

And the police were there then?

Yes.

Now Maynard, at no time that evening, at no time that

evening in the company of at least four pcliceman which you
were, weren't you = '
Yes.

- did you say to any of those policemen, that this boy here
stabbed the man on the ground, did you?

No, I didn't. |

And hov long would you say that you were in the company of
Donald Marshall that night?

oh, 15, 20, 25 minuten, something like that.

Maybe half an hour and then finally you saw Donzld Marshazll
being taken to the hospital for attentioa to his wounds?
Yes.

And then you headed for homae?

Yes.

And the police picked you up?

Yes. - S

So you were brought back to the police station?

Yes.

" About what time would that be, Haynard? You know, rOUQhIYr

I know you can't tell me for sure.

Between one and two. ’

Between one and two ard how long did you stay at the police
station between one and two, how long were vou there?

Oh, five minutes.

- T hrn W A% e T KA cimer Y am s D
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(10)

(20)

(30)

A.
Q.
A.

o.

A.
Q.

A,
Q.

A.
Q.

MR.

w149

Three.

Do you see any of them here today? Stand up, Mike.

Yes, Mike.

¥Would you say this was one of the officers here, he wvas
one of them?

Yes.

Be was one of them., Det. Sgt. MacIntyre, here was he one
of them?

No.

He wasn't. All right, do you know the names of the other
two were speaking to you?

No.

And at no time di¢ you tell any of those officere on that
occasion that this boy, Donald Marshall, Jr., was the one
who ‘stabbed the fellow who was laying on the ground, Sandy
Seale.

MacNEIL:

m.

Objection, if Your Loréship pleases, register it for the
record.
POSENBLUM:

MR.

Ansver xe first.
MacNEIL 3 )

KR.

Don't ansver first!
ROSENBLUM::

All right.
MacNEIL:

If Your Lordship pleasez, in connection with the arguzant
that we had before, the precence or absance of the accused -
I know Your Lordship indicated before that you were going

to overrule me but I would like to have it on the record
that I cbject to any converration that took place in the
absence of the accuced.

THE COURT:

He is now perfectly within his riqhti to cross-exarine this
witness on the gsubject mattar that he wasp proce2ding with.
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(10)

(20)

(30}

'MR., ROSENRLUM:

BY

Thank you.
MR. ROSENBLUM:

Q.

.

Q.

A,
Q.
A.
Q.
A.
Q.

Now, your answer to my question.

No. -

You didn't tell them. And g0, how did ybu get home - how
did you get home the ezrly morning hours of that morning?

My father.

Your father came in and todok you home?
Yes. '

When did you next sce any police officers?

I think it was Sunday.

That would be the next dey. You know it was early Saturda)
morning that you were at the police station -

Yeah, the next dey then. .

Yes, so it would be Sunday. Vhere else did you esce thsa?l
They come out -

They come out to Louisbourg, yes. And how long were you
talking to them Suanday?

Oh, wasn't too long.

Eow mzny police officers were you talking to?

Two.

2nd were they the same police cfficers that you were talkls
to in the police station ia the esrly howxreof Saturday
morning? '

No, it wasn't.

They wvere two difforent police officers?

One was tha same one.

Would that be Sgt. Michael MacDorald?

Yas. -

And at no time aid you tell Sgt. Michael MacPonald on Sund
cr the other officer or anybodly alse that it wvas Conzld
Fershall vho stabbad this fellow who fell dcwr ¢a Ltha Fire
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MR. MacNBIL: 2

Objection - for the record, My Lord!

THE WITNESS:

A.

No.

BY MR. ROSENBLUM:

.p.

(10)

(20)

A.

A.
Q.

All right. Now on Mondey, did you see police again? You
know, the following Monday. You see , we talked about
Friday night, Saturday, Sunday in Louisbourg, and now we're
talking about Monday.

I can't renember.

How about Tuesday?

(Response inaduible.)

No. All right. Now just to clear up somecthing a2nd to help
the court and the jury &nd everybody concerncd with this
cage, the only reason, I'm suggesting to you, that you

- mentioned in the court below, in the magistrate's coutt,

from which my learned friend read to you, thzt it was Donald
Marshall who pulled out this object that locked to be a
knife was becausze the police tol&?gt was Donald Mzrshall who

;0 did ie.
A.

Q.

A.
Q.

" Ao

e

Q.

No, I never.

They're the ones who told you the name Donzld Marshall.
Don't look at them! Look at me!

No. R |

What?

Uh - :

Is that the only resson yov seid that in yolUr evidence in

—the magistrate’s.court, was beczure it wzs the police told

. Ae

Q.
A,
Q.
A.
Q.

you it was Donald Mazrshall who did that?

Police didn't tell me Conzld Marshall did it at ell.
No, ard you didn't tell the police that he did 4it?
No =

No -

Not until z2fterwards.

oh,

A. S3e, T tol hem a story thrzt wzan' -
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(10)

(20)

(30)

Q.

Oh! I'm coning to that. When did you tell thir untruthful
story? Vhen did you tell them that? '

THE COURT:

BY

Now may I just make one point clear. This is not a TV
program and 1if there will not be absolute decorum, the
whole court room will be cleared. This is too serious a
matter for any levity. Please xesp that in mind. I don't
mean to say thazt people cen't spezk and vhisper i1f they
wigsh but I do not want any expressions such as I hzve
heard at this moment.

MR. ROSEMNBLUM:

Q.
A.
Q.
A.
Q.
A.
Q.

T

Q.

R,

Q.

A.
Q.

When did you tell that untrue story to the police, Maynard?
Sunday afternoon.

When?

Sunday atternoonr

That was in Louisbourg?

That was in Sydney.

Oh, I thought you met them ir louiebcurg Sunday =

I 4id, hut they %00k ns in -

Oh, they took you in to Sydney. How long did you stay at
tho police stetion in Sydrey on Sunda2y afternoon?

8ix o'clock.

How long a period of time - 2 half bour, an houw, two
hours? D |

Oh, approximately two hours.

Two hours. And who wag questiorning ycu 2t the police
station on Sunday efternoon after you hsd baen spsaking
to ths police in Louisbourg in the esrlier zfter2oon? Whe
were the police then?

I dcn't knocw the palicemen's rne.

Do you see enybody here?

Yes.

tiould vou point him cut, pleasa?

I'm not tco sure but I think it waeg that one there.

You mean D2%&. Sgt. John Maclintite lLere?

Tec.
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(10)

(20)

(30)

Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.
BY

Was he one of them?

Yes. : :

Was that your firet contact with him?

Yes.

Sunday afternoon, in Sydney?

Well I met him earlier in the morning but I didn't tell
him the story until the afternocn.

It was in the afternoon you had the long tzlk with him?
Yes.

He was questioning you?
Yes.

And another police officer was gquestioning you. Thare
vag two of them?

Yes.

And for several hours?

Yes. ' ¢
That's all My Lorxd.

MR. MacNEIL: (Redirect Exam.)

Q.

A.

You told my learned friend in your evidence that you told
the police an untrue stcry. Why did you tell them an
untrue story? ' |

Because I was scsred.

MR. ROSENBLUM3:

Excuse me, just a moment. Now, My Iord, we're going into
the reccsses of a man's mind. There's an cld eeying that
even the devil doesn't kncw what's ¢oing on in a nan's
nind, it's not tryable and for hir now to give explanztio:
as to why he did something or why he lied or why he lied ¢
or vhy he lied yecterday cor why he lied in the police
stztion - :

THR Coana -

I know. Any further quections?

MR, MachEIL:

No, no further questionc but do I undezstand that Your
lordship won't allcw that guestion.
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THE COURT: L

BY

That's right. Now I want to get something for my recozd.
THE COURT:

(10) a.

Q.

(20) a.
Q.

Q.

Q.

(30)
A.

When was it that you told them the untrue story?

On Sunday afternoon.

On Sunday afternoon in Sydney?

Yes.

Did you at any time tell them the true story?

Yes.

When was that?

I don't know what day it was.

Was it after you had told them first the untrue story?
Yes.

Novw witness will you look at that - when you gaw those
twvo people, you saw one man do sonething to the othar,
Yes.

Do you reczll anything about the clothing that was worn
by the mazn who did that somesthing to the other parson?
Yes. ;

What do you recall? .

That he had a yellow jacket on and a dark pair of pints.
What if anything'do you gay as batwzen thea clothing that
vas worn by this man whon you saw do comething and the
clothing that was worn by the accugsed, Donald Marshall?
I don't understand. _ '

What do you say about the clothing that wes worn by this
men whom you saw do scuething as reéardﬁ the clothing
that was worn by Donzld Marshall vhom you saw & fev
minvtes later?

They had the rame clothing.

.

( THE WITNESS WITEDREW )
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(10)

(20)

(30)

JOHN L. PRATICO, being cezlled, came forvard.
BY MR. MacNEIL: .
What is your age, sir?
MR. PRATICO:
Sixteon
E COURT QUESTIONCD MR. PRATICO)
EE COURT:
This young man is of age and hag an epprociation of the
significance and nature of an oath. I am satisfied that
he should be sworn. -
MR. MacNEIL:
Thank you, My Lord.,
JOEN L. PRATICO, being Suly sworn, testified ag follows:
BY MR, MacNEIL: (Dir. Exam,)
Q. What is your full rame, sir?
A. John Levis Pratico.
Q. Where do you live? ' .
A. 201 Bentinck Strect.
Q. That's in the City of Sydney here?
A. Yes sir, '

" Q. County of Cape Brcton, Province of Nova Scotia. And you

were prerent in court since this term orened?

A. Yes.

Q. Until you were excluded 28 a witnass in this case a few
rinutes ago - when I 82y a fevw minutes ago, when His
Lordship crdered all witneszses ts leave the ccurt rocmx.
¥hen you left thic court room aig you d;scuss this case
vith anyone?

A. Yes, y —

Q. With when? '

A. Mr, Rhattar.

Q. Anyone elee?

A. ¥r, Marshall,

Q. Mr. Marehall,

A. Didn't discuge the cers with him. I wige talkiag ¢o him,
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(10)

(20)

MR. ROSENBLUM:
A little louder, please.
WITNESS:
Mr. Harshall.
BY MR. MacNEIL:
Q. With Mr. Donald Marshall,Sr.?
A. Yes.
Q. The father of the accused?
A. Yes sir.
Q. And as a result of this convernation that you had with
Donald Marshall, Sr., what did vou do?
A. Went and asked Mr. Khattar =
Q. Simon Khattar, Q.C., solicitor for the defence?
A. Lawyer.
Q. Yes, lawyer. And with anycne elce?
A. No, besides Mr. MacNeil, you and Mr. MacIntyre and
Mr. MacDonald.
Q. That was after an adjournment though that we had Lere -
THE COURT:
I =
MR, MacNEIL:
There's a purpose in thig, My lord. My learned friends
perfectly aware of it.
THE COURT:
Is this man to tell about vhat happensd? Th:t may come
later.

© MR. MachEIL: .

(30)

" That will be coming later
THE COURT:

That xuy come later. I don't know. I think, M. lecRel
for the monent you better confine yourself to ths cviden
concerning the events on May 28, 1971.. Then later if fLc
&ny good reason you ha&ve for bringing up the events of
today, we will go into it.
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MR. MaclEIL:
Well, My Lord, in view of the time elemeut. I won't be able
to -
THE COURT:
Proceed with the evidence of - I have nothing before me the
would warrant my listening to whet has bean up to now your
questioning. 5o proceed with tho questioning of the events
of that night.
(00) MR. MackEIL:
As Your Lordship pleases.
THE COURT:
I will give youevaery opportunity if necessary to bring up
what happened today. -
BY MR, MacNEZIL:
Q. Do you know Donald Marshall, Jr.?
A. Yeas si}'.
Q. Do you sea him here in court teday?
A. Yes.
(20) Q. Vould you point him out to the court, please. Let the
record inficate the witness points to the accused. Did yo
sce him on the 28th day of May, 19717
A, Yes.
Q. Where?
A. By Wentworth Park. -
Q. And vhere did you first see him that avcninq?
A. Up by St. Joseph's Eall.
Q. Up by 5t. Jossph's Ezll?
. A. Around that erea.
(30) Q. Who wae with him?
A. Sandy Sezle.
Q. Did you know Szndy Seale?
A. Yes, I did.
Q. Tell me, Mr. Pratico, whzt 814 you do when you join?d ur
with Scale and Conzld Marshall, JOr.?
A. Walked dcwn the rcad as far as, like around the park.




(10)

(20)

(30)

Q.
A.
Q.
A,
Q.

A.
Q.

Do you know the strects in the city of Sydney?

Yes. 5

There's a drugetore there cn what corner?

Corner George and Argyle. |
George &nd Argyle. Tell me, sir, what tock place there
if anything?

They went down in the park. I wvent the other way.
Which way 4id you go?

A. Argyle to Crescent.

Q. You went up Argyle St. To Crescent Strect?

A. Yes sir.

Q. Then where did you go?

A. I vent over Crescent, own Creccent Strect, as far as the
railwvay tracks, there on the reilwvay tracks and went up
behind & buceh and I stayed there arnd I wcnt and sat down
in a scuat position, kind of bshind the bushes whezre I wa:
egitting. .

Q. Vhat time of the dzy or night would this be?

A. T wouldn't know.

Q. I beg your pardon.

A. I wouldn't know what time it was, What I'm thinking, it

" would Le 11:30, quarter to twelve. I wouldn't know for
sure. o '

Q. ¥hatware doing behind the bush?

A. ‘Q_ rinking. .

Q. Tell ma sir, what d&id you observe £f axything?

A. Wsll £2on &8 I cbrerved Donzld Earahell and Seale talking
it sezizad 1ike they wers arguing.

THE COURT: B -

I can't hear you!

THE WITWESS:

It secred like they waze arguing.

BY IR. MucNEIL:.

Q. Where vas this?
A. On:Creszaent Btreet,
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Q.

A.
Q.

A.
Q.
A.
(10) Q.
A.
Q.
A.

(20) qQ.
A.
Q.
A.
Q.
A.
Q.

(30)

I'11l show you plan exhibit No. 5. Are you familiar with
this plan? .

Yes. : .l

Would you point out plezse where on the exhibit 5 that you
saw the two gentlemen,

There. This would be the drugstors.

You'll have to speak up loud now.

This would be the drugstore here.

Louder, plezse.

I went down this way here.

Down Argyle Street?

Down Argyle to Cresscent and comre up here and stopped around
bere.

Stopped in the area marked "X" on the plan.

In that area.

Stopped in the ares marked X" on the plen. (Shown to Jury).
Tell me, before this evening &id you kncw Donald Marshall?
Yes.

How long did you know him?

Known him ever since last sunmer.

Did you Sandy Seale?

Yes sir. o

How long did you know Sandy Sezle?

A couple of years.

Vhen you got behind the-bush, you say you were at in the
park there that you pointed out at approximately the point
marked "X" on the plan, waht did you observe if anything?
I seen Sandy Seale and Donald Farshzll talking, more or
les seemod like they were arguing.

Did you recogniste then at that time?

Yes.

Were there any strect lights in that arez?

(Inauiditle rceponse.)
Take your harnd down.

Yeg, 8ir.
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(10)

(20)

(30)

Q.
A.
Q.
A.

Q.
A.

Q.

A.

A.
Q.
A.
Q.
A.
Q. I

And you could reccgnize them at that time?
Yes. '
What if anything did you see them do? .
Well they stood there for a while talking and arguing and
then Marshall's hand come out, his richt hand come out
like this -
S
What do you mean this way?
Come out like that, you know, &ad plunged scmething into
Seale's - like it was shinyand I -
Pardon me. You're confusing me. The hand came out of hi
pocket and, you said somethirg about diiny. Now how does
that connect in there?
Well it ‘looked like a shiny object. Come out this way, ¥«
know.
What did he do with the shiny cbject?
Plunged it towards Seale's stomach.
Into whose stomach?
Scale's.
¥hat did Seale do?
He fell. And that's the last I seen.
What did you do?
1 started running. I run up Bentinck Street.
And tellvma, can you tell me what Donald Marshall,Jr.,
the' &ccused, was vwearing the night he -
He was wearing a yellow jacket or shirt.
And wag he wearing that when you first saw him up at St.
Joceph's Hall? _
I'm not sure now. I can't romenber that.
Where did you remember him wearing the yellow -
In the park. —
Pardon.
In the park.
I will show you exhibit No. 3. Do you recognize that
exhibit?
Yes sir.
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Q. n'eq your pardon?

A,
Q.
A.

Yes sir,
What is that? _
Jacket he was wearing.

MR, MacNEIL:

BY THB-COURT 3

That's all, My Lord.
(Hr. Xhattar requested adjournment)
T

(10) Q.
A.

Q.

A,

Q.
(20)

A.

Q.

A,
_Qo
“A.
Q.

A.

Where do you live?

201 Bentinck Street.

Listen carefully to me. I'm not going to have you locked
up tonight, but I want you to remember that if anyone apar
from your  family - your own family - talks to you tonight,
between tonight and tomorrow about this case, you are
tomorrow morning to give me the name of every person who
says anything to you about the case.

Yes sir.

And as far as your family, only to the effect that you wer
in court and you gave evidence. Is that cleax?

Yes sir. _

If anyone nhould come hear you to tell you what to say, o:
to porsuade you, no matter who it is, you will tell me?
Yes sir.

Do you understand fully what I'm saying?

Yes sir. :

On that condition, I will not have you placed in safekeepi
betwean now and tomorrow. Is that clear?

Yes sir. |

(30) THE COURT:

Mr. Foremsn ané gentlemen of the jury, wa wﬁi—m sdjour:
Needless to say, I ask you zgiin to mzke sure, cf course
I'm quite sure that no one will, in any wzy coms noir &y
maxber of the jury in this cese. Wa all recognise the gr
importance of this matter.

( 4:50 P.M. COURT RECESSED )



1 0¢

-125~ JOHN L. ?RMICO, cm'n"zxm-

(10)

(20)

(30)

10:00 A.M. NOVEMBER 4, 1971 COURT ?ROPBRLY.OPEHBD
10:00 A.M. JURY POLLED, ALL PRESENT '
MR, PRATICO RESUMED THE ESTAND

MR. KEATTAR: (Cross-Exam,)

BY
Q.
A
0.
A.
Q.

A.
Q.
A,

Q.

A.
Q.

A.
Q.
A.

Your friends call you John?

Yes.

I'11 call you John. Do you remember May 27 of this year?
I think it was May 28.

I asked you if you remember May 27, of this year. Do you
remember that date? : '
Yes. |

You do0?

Yes.

How old are you, John?

Sixteen.

When were you sixteen?

December. Last December.

This past month?

No, last December.

September of last year?

December! )

Do you &rink intoxicating liquor?

Yes. . -

Were you driﬁiipé,on the 27th of May this yecar?

Yes. - ' -

You were?

Drunk.

You were Adrunk on that day. On the day previous to that,
the 26th of May, ware you drinking on that day?

No. ' ;’

Well the dey after the 27th, the 28th of Hay, were you
drinking? | B

Yes. '

¥Were you drunk on that day too?
Yes.
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(10)

(20)

(30)

Qo

A.
Q.

A.
Q.
A.
Q.

A.
Q.

Did you go to a dance On the evening of tho 28th of
May?

Yes. -
You pretty well remomber do you the 27th ‘of May of this
year?

Not pretty well.

Just as well as you remember the 28th?

The same. ,
About the same. Did you see Donald Junior Marshall, the
accused, on May 27 of this year?

Not the 27th.

Did you see him on the 2€th?

MR. MacNEIL:

Can't hear him,

TEE WITHESS:

I said not on the 27th, no.

BY

MR. KHATTAR:

Q.
A.
Q.
A,
Q.

Did you see him on the 26th of May?

I can't remember.

When did you last see him before May 28 of this year?

I think it was the day befors.

That would be May the 27th. Now you ‘re correcting your
evidence are you. I asked you originally 4f you had seen
Donald Marshall,Jr., the accused, on May 27 and your first
answer as I recall, was, no. Now what is your answer, dic
you see him on May 27?

Maybe I did. I'm not sure.

You're not sure. But you saw him at the éance on May 287
No! '

Oh, you didn't seec him at the dance May 28. You say no?
KNo.

pDid you gee him outside the dance hall?

Not near the dance hall; down the road, - I believe it was
him.

Were you tzlking with him?

I'm aot sure if it was him or not.
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(20)

(20)

(30)

Q.
A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.

Qo

A.
Q.
A.
Q.

A.
Q.

Q.
A.

A.
Q.
A,
Q.

A.
Q.

A.

This was on May 28?

Yes.

19717

Yes.

Approximately uhat time was 1it?

I wouldn't know the time.
Do you have any indication - any knovwledge of the time

of any of the events of May 28, 19712
No.

Wers you sick at the dance on May 28 -
Sick? |

sick, rumsick?

Liquor sick, yes.
Were you taken into the washroom and given some help by

some of your friends?

Yes.
You don't recall that time sither?

Bo,m}'mind-
Was it out near the area of St. Joseph's Hall. is that

the place where the dance took place?

Yes, St. Joseph's Hall.
Whera is St. Joseph's Hall located?

-—

George Street.

On Cottage Road?

I wouldn't kpow the road. _
You don't know the road. Is €at some distance from
Wentworth Park?

A little distance.

Approximately what diacance is it?

I wouldn't know for sure.

How long would it take you to walk, normal walk, from
S8t. Josaph's Ball to Wentworth Park? g

About five minutes.
pid you see Oscar - 5andy Seale at the danca on that

evening?
Yes.
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(10)

(20)

(30)

Q.

0.

pid you see him outside the dance hall? vhen I say
dance hall, I'm referring to St. Joseph's Hall.

No. | :

You didn't see him? But my recollection is you told
the Court you saw him later with Donald Marshall, Donald
Junior Marshall?

That's what I said.

They were walking together on George Street -

TEE COURT:

Just let him answer. Mr. ttar, until I hear his
answer.

.

MR. KHATTAR:

Be had answered, My Lord, probably you didn't hear him,

THE COURT:

What was it?

THE WITNESS:

I gaid 1 saw him. I supposedly scen them but they were
on George Street.

BY MR. KHATTAR:

Q. You ha@ geen them on George Street. Vhere on George
Street? '

A. Just as you come Gown, you come down from the dance hall,
gt. Jogeph's Hall, you coue down from St. Joseph's EHall
you know -

Q. Together? &

A. No. Here's how it is. I walked over from St. Joseph's
Ball, eh, me, and I core down = I wouldn't know how far
it is, near a house, ant I met them and I walked so far
apd I went down Argcyle Street. ‘ . |

Q. Let me qat'it clearly. You walked which way, on what-
strest did you walk frzom St. Joscph's Hall? |

A. Gecrgae. ¥ ot ‘ h

Q. George Street? ' )

A. Yes. S

Q. From Gec=ge Strest vhat street did you wulk?

A. '

krgyle.
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Q.
A.
Q.
- A.
% Q.
= A.
Q.

(10) A.
Q.
A.
Q.
A.
Q.
A.
Q.

A.
(20) Q.

A.

A.

Q.
A.

-
(30) A.

A.
Q.
A.
Q.

Argyle?

Yes.

Where did you see Mr. Seale and Mr, Marshall?

Up the road on George Street. -

Up the road on George Street?

Well on George Street, like -

Do you know where Pollett's Drugstore ig located on the
corner of George and Argyle?

I think that's the name of it, yes.

¥Was it there -

‘e walked that far -

You had walked that far?

Yes.

Bafore you saw tham?

No. I seen them a litle before that.

Well whore wore they? Were they on tha other side of the
streot? s ' '
No, they were on the same side of tha street. o

On the same side, vera they across that intersection of
Argyle and George? :

Woll you know where Argyle and Gedrge are, cone off -
Don't ask me the quastions. Just unswer them,

Well they were on the other sice of it, you know what I
mean, like Argyle and George, Argyle cuts off Gecrge and
they were on the other, off the intersection -

Thay ware acroas that intersecticn?

Not whan I ssen them first.

They had not crossed ths street?

They had not crossed.

#sll what distance would scparate you and ggsg_when you
gavw them? N

I wouldn't know.

Roughly? The sams aistanse as eeparating you &né me?
Might bes a little more. ] '

Théy wiare walking tcgether?
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A.
Q.

A.
Q.
A.

. Q.

(10)

{20)

s
(30)

A.
Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.
0.

A.
Q.
A,
Q.
A.
Q.
A.

Q.

A,
Q.
A,
Q.

Yes. _

Did you have them under observation for any fmrticuler
length of time after you first saw them?

Not at that time till I got down.

Did they remain together until soms time later that evening’
Well I wouldn't know that. I left tham. I wouldn't know.
Well then, do I take it you didn't talk to them?

Oh yes, I scid "Hi" to them.

You gaid "Ei" to them where?

By the park, just before you get %o the park, you know.
Before you come to the park?

Yes.

Was that on George Street, Argyle Street?

George Street, and Argyle Streat, I believe it was them,
George Strest and Argyle.

And you gaid ®"Hi" to them?

Yes. I think it was them two. I'm not sure.

You're not sure it was them?

No. :

At that point what distance would bs sepzrating the two of
then, the same distance separating you and me?

No, I can't remembor that.

You can't remeber that?

No.

Were you closer to them than the first time you saw then?
I think I wzs.

You were. Are thera lighis on George Strect?

Ygl. . ’

Was the street vwell light:od?

Protty well, =

Isn't thet where vepour lichte - you knov vhet & vepcur
light 4is?

No.

Isn't that where they're at - big yellow 1ighte chining on
the pavamant?
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(10)

(20)

(30)

A,
Q.
8
Q.
A,
Q.
A
Q.
A.
Q.
A,
Q.

A.
Q.

I'm not stre if they're yollow lighte or not.
But it's well lighted? '

Yes. e
Your conversation then with Mr. Marshall wus "Hi"?

(Witness indicates affirmatively.)

That's the extent of your conversation?

That's the extent, just that much.

You didn't talk to him again unt{l alout when?

I didn't talk to Donald Marchall any more.

You didn't talk to Donald Marshall any mcre?

Nor Seale.

Do you remember giving evidence before Judge John F.
MzcDonalC?

Yes.
Do you rexeamber baing acked this question -

MR. MacNEIL:

MR

Objection 1if Your Lordehip plezsaes, until I find out
where, when, why and under whatlcircumztances. This
witness is entitled to knov if this was at the Preliminary
Bearing or not. I don't know what it is.

. KHATTAR:

You don't. But I arked the witnges and he za2ye he remexbsrs
¥y Lord, My lezrned friond I'm not concerned with. It's

the witnass.

MR. HechRIL:

He may have given evidence many times before Judge John F.
MacDonald. And Youxr Loxdship, i£ 1 underetcod you reading
the lav yestarday, the witnass hss to be acqudntad with
when.'whofe. how he made the statemant.

MR. KEATTAR3 ‘ -

In the intecests of full disclosu=e, Hy-Lord, I will acqual:
the vitaens with the octesioa.

BY MR. RHRTTAR: e

Q. Do you remember Monday, July 5, 18712
A. No.
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Q.
A.

Q.
A.
(10) Q.

A.
.
A.
Q.

A.
Q.

(20) a.
Q.

A.
Q.

A.
. Q.
(30)

A,
Q.

Don't remember the date. Do you rémembar goving ths
evidence in the Preliminary Inquiry concerning this
particular charge before Judge John F. MacDone1d?

Yes.

In this court house?

Yes.

You remember that?

Y38,

And do you remember being examined by my learned friend,
Mr. Donald C. Macleil, Q.C., present in court?

¥hat do you mean? Do you mean Mrc. MacNeil?

Yes. The gentleman on vwhom I flaco ny haid.

Yes.

Do you remember, question, page 40.

0. Do you know Donald Junior Marahall?"

Yes, I remember that, -

You remember that question. Your answer was, *Yes®.

‘1s that argwer correct?

(Witness indicatet affirzatively.)

I'm going to ask you the questions, giveyou the quertion
and give you the ansvers and I'm going to agk you if you
remembsr the statement, questicn ard ensver = apd I'm
going to ask you if the answer you geve is correct.

Yes sir.

*Q. - Bow long have YyOU known him? About 2 year.” 1s

that ansver correct?

Yes. -

The questions are comsct. Q. Do you sas him in court
here today? A. Yes." And then yovre asked to point
him out in court.

Would you recall you did or dian't?

I aia.

Teke yourlienf awey from your mouth,pleasa.”
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*Did you sec him in the late hours of thc 28th of May,
1971?" The answer wat "Yes.® “Fhere?" The ansver,

"In Wentworth Park." "Did you sce him before you saw him
in Wentworth Park?" Answer, "I don't recall" Do you
recall that questicn and answver?

A. I don't recall the question and answer.

Q. Is the answer correct? - "I don't recall."

A. I don't remember.

(10) Q. You don't remenber that question and answer?

A. Ro. '

Q. I'll coms back to that later. “Vhere did you meet him in
Wentworth Park?" Answer, "I went up zround Creecent
Btreoet. I went down Argvle over to Crescent Street.”

Do you remember that question and answer?

A. Yes.

Q. Is that correct?

A. Yes. |

Q. Pardon me, before you did that, - this is a quection put

(20) to you. ‘Did‘you se2 Donald Marshzll?" Answer, "I don't
remember.® |
DO you recall the question and answer?

A. Yes. _

Q. Is the question and anzwer correct that you gave?

A. Yes.

Q. "Did you have any conversation with him? A. “I der't
rexernber. I believe I saen him up on the street.”
Do you remember the questicn and anexer?

A. Yes.

(30) Q. Is the answer coxrract?

A. Yes. '

Q. "What str2et? Answer, “George Street.”

Do you remember that queztion and answer?

A. Yes. . =

Q. "What was that conversation® - do you remewmber that guestic

A. No.
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Q.

A.

Q.

(10)

(20)

(30)

A.
Q.

Q.

v

You don't remember. I'll give you the answer,

*Just talking, then I left him. I had a little bit of
talk. Then I left him and went down Argyle Street.® =~

that appears on page 40, questlon is line.29 and the answer
is line 30 - now do you remember that answer?

I remember the answer.

You remember the answer, S0 you say at that time on June S
1971, that the ansver you gave it as I have read to you?
(Witness indicater affirmatively.)

Nov today, Mr. Pratico, you say that you didn't é&o anything
but say "Hi®" to Mr. -

That's what I can remember what I said.

That's what you can remember?

Yes.

So you did not talk with Mr. Marchall as I understaad you,
until when, after May 28, 1971?

I think it was on Saturday or Sunday.

Now May 28 was on & Friday? .

Yes. _

What was your condition on Saturday, May 292, 19712

Sober. ‘

You were sober. Now you saw Mr. Marshall on that day?

I'm not sure if it wes Saturday or Sunday. It was the day
the detectives picked me up.

Pardon. .

The day Sgt. MacIniyro sent for me.

What? ;

sent for me.

Ee sent for you?

' Yes.

I don't know what day that¢ was.
It was either Szturday or Sunday I believe.

I suppose Sgt. MacIntyre sent for you on more than one

occasion?
Tvice it was, he sent for me.
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-136- JOEN L. PRATICO, Cross-Exzn,

THE COURT: N
Mr. MacNeil, the situation is not similar. It is not
- ~ similar. He is now cross-examining the witness as to
E something which the witness said or didn't say. It is
B not wvhat somebody told him., If he were auked, what did
” Mary Theresa Paul say - that would be different.
MR. MacNEIL:
Yes, I realize, My Lord.
(10) TEE COURT:
1 made the ruling on that yestezday.
MR. MacNEIL3 _
I just want my objection on the record.
TEX COURT:
You have drawn to his attention the place and the time
where this conversation took place.
M3 . KHATTAR:
I'm going 1nt.o that detail, My Lord.

=Y MR, KEATTAR:

(20) C. where did you see Mary Theresa Paul?

A. Dh, the day I scen her she was at myplace. She was coming
with Gordie Lynch. '

=+ She was with whom?

A. GSordie Lynch.

=. Sordie Lynch. Where is your place, Mr. Pratico? :

A. 201 Bentinck Street.

@~ That is in the City of Sydney, County of Czpe Ereton,
Province of Nova Scotia?

A. Yes. ‘

(30) <. wmile there, did you make a statement to her that Karshall,
=hat ig, Donald Junior Marehall, tho &ccused in this casse,
2idn't do the stabbing?

A_. I 4don't remember that. -
I~ 1ire you prepared to say you did not make the steterment?
A

= - 'm 4 a I can't
Z'n pot eaying I 0idn'tsabeit. I'm just saying T can’t
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(10)

(20)

Q.

A.
Q.
A.
Q.

¥as there any particelar rexson why you wouldn't remember
making such a statement? )

No. ' '

There isn't. Do you know one Tom Christmas?

Yes.

Did you mzke a statement to him -

THE COURT:

MR,

Now Mr. Khattar, you cannot question the witness on cross
examination about a previous statcment unlezs you bring
home to him the time and the placa.

-KHATTAR:

BY

I propose to do that. I 2sked the quaction too quickly.
MR. RHATTAR:

Q.
A,
Q.
A.
Q.
A,
Q.
A.
Q.
A,
Q.
a.
Q.

A.

Do you know Tom Christman?

Yes.

When did you eee him first after May 28 ¢f this year?
I believe it was on a Saturdsy. .
¥Where did you ses him?

In Wentworth Park.

In Wentworth Park?

Yes.

Were you sober on that occesion?

Yes. :

Was Mr. Christmas eober on that oscaslion?

I believe soO.

Did you talk with him?

Yes.
Did you tell him that Doneld Junior Marshsll did not geet

Sandy feale?
Yes.

MP.. MecoNEIL:

Objection, if Your Loréchip pleases, ox the zame basis -
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(20)

(20)

(30)

BY

JOHN L. PRATICO, Cross-Exam.

MR. KEATTAR: ;- ..

Q.
A.
Q.
A.

- Q.

A.

Q.

A.
Q.
A.
Q.

A.
Q.
A.
Q.

Did you give the znswer as “"yes"?
Yes.

Do you know Sheriff James MacKillop?
Yes. _

Mr. Pratico, after you say you saw Mr. Marshzll, the
accused, you say on George Street, where did you go?
Down Crescent Street, down hrq}le to Crenﬂant..

‘Was there nnyona'vith you? - =T

No.

Did you see anybody and talk with thex on that occasion?
¥o sir. ' :

At any time that evening of May 28 of thic year did you
talk with anybody while you were at the park if you were
at Ventweorth Park? . __ ...
No, I didn't.

Did you say no?

Yes.

Did I under-tand you earlier in your evidencs to say that
you had been drinking on that day, that is, May 28 of thie
year?

Yes sir.

%&L@WM that day?

I don't know. . I think it was seven or aight o ‘clock.

Jtight o'clock.

Seven or eight. _ - =
SQven or eight o 'alock in the morning or G"GﬂihQ?

‘Evening.

VWhat did you first drink on that evening?
I think it vas wine. '
¥ine - vhat kind of wine?

i
Sceventy-four.

Eow ruch is that wire, do you know?
$1.75.
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=139~ JOHN L. PPATICO, Cross-Exam.

(10)

(20)

'

Q.
A,

Q.

a.
0.
A.
Q.
A,
0.
A.
Q.
A,
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Where did you got that wine?

I sent to the liquor store for it. ]

You sent to the liquor store for it. Hov much wac in ths
bottle?

Well I only - I drank half of it.

Half of (it bué"EBGTEGEE‘I:_ESI}7 How moanyounces?
I wouldn't know.

At seven o'clock you drank the -

Seven or eight - '

Seven or eight. What else did you drink?

Besr.

Beer - how much becer did you drink?

HQ!E:_Efif_!;Egggg_gg§rto I drank and pintsc.
Half a dozen cuarts and how many pints?

Two or three. -
AEEEE_E!Eth_EEEEE,EEEEE' When did you bhzve this lbeer?
I don't remamber the time I had it.

Some time after seven?

Yes.

What else did you drink?

I can't remember what else I drank.

Did you drink anything else boeidea becr and wine?
I think eo. ' :

Xas it rum?

I'm not sure.

Did you have any wodke?

Can't reranber,

Eave eny gim?

Gin, I don't even know what the gtuff is - lefOn qin
youre talking zbout

It do23a't nuztier vhat kird cf cin. Did you have eny kirnd

¢’E;;Tzﬂgzmnmber. ' '
‘—-—"M-_-_J

Vell is thara some doubt 1n your mund about the typs of i
tkat ycu may hzve had?
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A. I don't know if I drank gin or not. I don't know if I d-ank
gin. ‘ e
Q. You were drinking anything you could get your hands on were
you on that day?
A. Mo, _
Q. Or were you confining it merely to wine and beer?
A. ¥Well I would've drank rum if I had it.
Q. If you had it when, what time?
(10) A. That night.
Q. That night, at what time that night?
A. I wouldn't know.
THE COURT:
What was that, would what?
MR. KHATTAR:
"I would've drank anything if I had it.”
MR. ROSENBLUM: )
. Rum =
BY MR, KEATTAR:
(20) Q. Would you give His Lordship the answer you were giving me?
BY THE COURT: -
Q. You wouldn't have drank rum?
A. I would have. :
Q. You would have drunk rum if you had had it.
"A. Yes. _
BY MR.KHATTAR:
Q. At what tine did you get sick in St. Jocaph's Hall?
A. I don't know.
Q. Was that just htmeadiatcly befcre going to thes park?
(30) A. I don't krow. |
Q. You don't ramenbor that. Do you know Donr;ld Joa?
A. Yes. _ |
Q. Did you see him on that evening? MNay 28, 19717
A. Yes. We were drinking tcgether.
Q. You were drinking together. Did you leirve ths Genze foges!
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=14l- JOHN L. PRATICO, Crosc~Exam,

(10)

(20)

(30)

A.
Q.
A.
Q.
A.

.o.
Ae

Q.
A.
Q.
A.
Q.

A.
Q.
A.
0.

A.

Q.
A.

Q.
A,
Q.
A.

Q.
A.
Q.
A.
Q.
A.

No. I don't renember really.

You don't remeamber what?

Leaving together.

You don't remcmber leaving the dance?

Together, I said. o .

Do you remember leaving the dance?

Yes.

Do you remember the time you left the dznce?

No. '

You have no idea of the time at all?

No. -

Ware you wearing a wristwatch cr a watch of any kind,
time piece of any kind?

No. (Witness indicates negatively)

You have to answer "yes® or "mo". Don't nod your head.
No. '

Iz not being smart bscauss it has to get on the record
if you say "yes" or "no". In &ny evant, you weant tothe
park somewhere?

I 4idn't go into the park.

You didn't go to the park.

I went down Argyle - like I gucss you woulé call it the
park, the tracks there. '
The traokl_é what tracks?
On Crescent Street.

Tzrazks on Creecant?
By the park, you Jnow vhere the psrk is, well the tracks

that goas - the C.N.R. tracke that go along thers.
Were there people &n the zrea where you vere?

I caa't remember seeing anyboly.

You didn't see anyboldy?

I can't remember ceeing anybody. .

Are you praepared to say there vas nobody there?
No.
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-142~ JOHN L. PRATICO, Cross-Exan.

Q.

% 0-
- A.
Q.
A.

(10) A.

(20) &.

(30) Q.

Q.

Wag the fact that you couldn't psec them becauee you were
e ——— e —— —

GB-intoxicatad?

E&ﬁht have been.

Were pu carrying some liguor on your person?
One pint of beer.

N—

On pint?

Yer.

What kind of beer was it?

I believe it was Oland's.
You're not sure of that either?
No.

Where did you get that pint of beer?

Well I had - some fellows gave me some beer by, I think it
vas Stephens lumber mill there.

Somebody gave it to you by Stephene lumber mill. Where is
Stephens lumber mill located?

Townsend. .

Townsend Street?

Yes.

Townsend Street, is that right?

Yes.

Well what did you do? Did you leave the dance and go to

Townsand 8treet?

No. I got that before and I saved it.
What time did you get it before?

I wouldn't know the time.

wag it at seven o'clock, after ceven -~

I thirk it was after eeven,

Vies it &fter ten?

I wouldn't kncw.

You wouldn't know. It vas gorecime sfter gevan but ycu
don't know in between? | B
Yes.
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=143~ JOHN L. PRATICO, Cross-Exam,

(20)

(20)

(30)

o-

A.

0.

A.

Q.

Q.
A.

Q.

And you went to Stephens lumber mill on Townsend

Street. Is there 2 liquor store theze?

No, that's where I waz pussing through. liie. you know,
the tracks, towards the park, that's when we received

the stuff.

And some individual that you know or didn't know -

Didn't know them. They were pretty drunk and they gave

us it.

They? _

There was two or three there.

Two or three. Do you remember their namss?

I d4dn'¢ know their names. I wouldn't even know - I don't
even know them, :
You didn't know them and apparently they didn't know you. .
Yes. Well X don't know if they knew the fellow I was with
or not.

Oh, there was somebody with you?

Yes. S

Who was with you?

Donald Joe and a few others.

"Who were the others?

I don't know who the others were.

Is there any reason you vouldn't rememkter thoce people?

I just can't rerember.

You just can't remember. And this is sometime botween reven
and ten o‘clock?

Yes.
What were you drirnking at elevan o'clock?

A+XI-don't think I vas drinking anything at eleven o'clock.

Q.
A,

Q.

A.

Nothing at eleven; wien were you drirking the quarts of bz¥»r?

Thst wzs = I ¢ ou bgtwesn gavaen and ten.

Betwsan seven and tea. Ncw to get back teo the park zrea.
You said you wezlked along the tracks, you called the trecks
on Crescon® Stree; io thxt what you ¢xid?

Tracks, yes.
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Q.
A.
Q.
A.

(10) Q.

There were people on the park or you don't know?

I don't know. L

You don't know if there was one or a number therc?

I know Marshall and Seale was -

You noticed Marshall and -

Seale.

¥Where 4id you notice them?

Crescent.

On Cregcent Stree:, and were those the cnly two people
you noticed?

Only two peonles - I noticed.

And you gpoke to them?

No.

How did you get by without speakirg to them? You spoke
to them earlier?

No, I spoke to them earlier but I went the other way.
Oh, you mean you went what way?

Argyle, down 2rgyle Street, onto Cresccnt.

Now you didn't enter onto Crescent Street at 311, is that
what you're teiling ms?

I s2id I went on the railrcad. I went around on the
railway. I walked down Crescaent so far znd got on the

. railway.

You wzlked down to Crescent so far -

And got on the railway tracks.

And you got on the railroad tracke. Well why is it that
you wouldn't go by Seale and Marshall.

There's no reason.

But you didn't rur ‘into them at all?

No.

And you went up the tracks. You did gomething, did you?

Yas.
Youke femilimz with exhibit 5?
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(10)

QZO)

A.
Q.

A.
Q.

A.
Q.
A.
Q.
A.
Q.

A.

Q.

A,
Q.

R

G,

A.

A

(30)

Q.
A.
Q.
A,
Q.

P
while.

(75 (4)

Yes.

And you're a&ble to locate your position on _the evoninq of
May 29, 1971 - May 28, I'm sorry, 1971. hgd you say you
wvalked along the track.

I came down this way - -

You'll have to refer to the area in which you gay you
cames down.

I came down Argyle Stres and walked down thic wey -

You walked down Crescent?

Yes. Down Crescent so far, then I went -

Bow farx?

Well I'd say -

Identify the sﬁo: where you were walking, the distance

"you walked on Crescent Street.

I walked down to here -

Put a mark - letter "B" 20 it identifies - red pancil.
Mark the letter "B" the point on which you last walked on ,
Crescent Street on the evening of May 28, 1971.

I wvalked about as far as there, I'd say.

And that's identified by the letter "B" oa exhibit 5?

'Yes. Then I got on the tracks there, C.N.R. tracka.

And walked to about that "Xx*,

And what 4id you do at point "X"?

Stayed there in the bushes.

You stayed in the bushss how long?

Oh, I didn't know how long I stayed there. It was quite
— __..---""'"_-—_ X

(Plan shown to jury.)

How long were you in the bushes, did you ssy?

I wouldn't know how lcng I was thore. It was quite a while.
Do you remnembsr tha condliticn of the grcund there?

No. i
Were you lying &cwn, sitting down or what were you doing?
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(10)

(20)

(30)

A. I was in squat position. I was in the typ2 of a squat
- position.

Q. Were your knees on the ground or =

A, No, ;

Q. They weren't, You were in a squatting poesiton?

A, Yes,

Q. And you were behind a bush that had foilage or no fdlage?
A. It haé kiné of bushas there.

Q. Xind of bushy. And while there what éid you zee?

A. I scen Mr. Marghall and Mr. Seale talking for e while.
Q. How long? _ '

A. I wouldn't know how lorg it was.

Q. Bow long waere you crouched?

A. I don't know how long I was crouched.

Q. ggg,gnn_g;ink the bear while you were therea?

e ——————
A. Yes,

Q. Bid you dzdnk the full bottle?

A. Yas.

Of;ﬁs;ﬂiggé after you got behind the bush did you start te
drink the beexr? ' )

A. Well I opened it as soon as I got there, to the bush.

Q. And did you take your time drirking it?

A. Bo, I drank it kind of factl,

Q. And while you vere drinking the beer, what was going on
betweon Mr. Sexle and Mr. Marshall?

A. When I saan them on Crescent Streat they ware talking to
cne - more or less arguing. ‘

Q. They vwere arguing. What were they a:gning about?

A. I wouldn't know what they were arguing about. Then I
foen Mr. Msrchall's hand ceme—out 1ike thiec hers &nd go
towards Mr. Sezic's siczach a2nd that'e all I s2en.

Q. Giva us the details of that now. Mr. Seale wag gsanding
.where that you say? 4
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=147- JOHN L. PRATICO, Cross-Exam.:
A. His back would be facing like towards me -

Q. His face =~ _ 5
A. He'd be facing me like you are . )
Q. Yes.

A. And Mr. Marshall would be standing like, sittirg 1ike I
an facing you.
Q. Mr. Seale was facing -
A, Me.
(10) Q. - facing you?
A. Yes.
Q. And the cther man was facing the opposite way?
A. Pacing that way.
Q. Were they standing one in front of the other?
A. Arm's length away.
Q. Pardon mse.
A. Arm's length. . -
Q. Arms ‘length but they were facing each other ar yor and I
are?
(20) 2. Yes.
Q. You are geatel and I em facing directly opposite you?

A. Yes.
1 Q. So ycu could observe Mr. Seale fully, is that right, but
’ Mr. Marshall may not have beon in the same pocition?
[ - aA. vo.

Q. Now what did you ses? *Hﬁﬁf_fff,ff:—gffff do with his

"~ handg? ‘ o

A. T thirk he put his fists up.

Q. nWL

. (30) A. 1 thin .. o

' Q. How far did he get vith his figte?

k. Didn't get too far. Just got ‘em up like that.

D Q. ¥hile hs was doing that, what vas MNr. Marchall doirng?
A. Be tcok his hand and -

Q. ¥What hand d4id ha2 ure?
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—————— JOHN L. PRATICO, Cross-Exam,

I'm not sure if they're yollow lichte or not.
. But it's well lighted?
e YOB, ' ;
Your conversation then with Mr. Marshall wus "Hi"?
... (Witness indicates affirmatively.)
That's the extent of your conversation?
... That's the extent, just that much.
You didn't talk to him agein until albout when?
... Ididn't talk to Donald Marchall any more.
~. You didn't talk to Donald Marshall any mcre?
& = Nor Seale.
~. Do you remember giving evidence before Judge John F.
MzcDonalé&?
e YOS,
5. Do you rewxeamber baing acked thies question -
— ————=_MR. MRCNEIL:
Objection if Your Lordeship plezses, until I find out
where, when, why and under what circumstences. This
witness is entitled to know if this was at the Preliminary
Hearing or not. I don't know what it is.
MR. KEATTAR:
You don't. But I agked the witnscs and he s2ye he remexb
¥y Lord, My lezrned friend I'm not concerned vith. It's
the witnass. '
MR, MachNRIL:
He may bhave given evidence many times before Judge John F
MicDonald. And Your Lordship, if I understood you readin
the law yesterday, the witnass has to be acgudntad with
when, whore, how he made the statemant.
— “MR. KEATTARS ) . _
In the intecests of full disclosuse, My Lord, I will acqu
the vitaens with the coctesion.
e ——— —BY MR. RERTTAR: g
D. Do you remember Monday, July 5, 18712
A. No.
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~132- JOHN L. FRATICO, Crosso Exam.

Q.
A.

Q.
A.
(10) Q.

(20) a.
Q.

A.
Q.

A.

; Q.
(30)

A.
Q.

pon't remember the date. Do jyou re;me.mbar goving ths
evidence in the Prelinirary Inquiry concernirg this
particular charge tefore Judge John F. MacDonald?

Yes.

In this court house?

Yes.

You remember that?

Yes.

And do you remember being exemined by my learned friend,

Mr. Donald C. MacNeil, Q.C., present in court?
¥hat do you mean? Do you mean Mr. MacNeil?
Yes. The gentleman on whom I placn uy hand.
Yes.
Do you remember. question, page 40.
*Q. Do you know Donald Junior Marahz112"
Yes, I remember that, -
You remember that question. Your answer was, *Yes®.

"Is that argwer correct?

(Witness indicatet affirmatively.)

I'm going to ask you the qguestions, givejou the quertion
and give you the answers and I'm going to ask you if you
remember the statement, question ard ensver = gnd I'm
going to ask you if the answer you geve is corzect.

Yes sir.

*Q. - Bow long have YOuU known him? Abcut 2 year.” I3

that ansver correct?

Yes. N

The qucntioxis are coxct. "Q. Do ycu sca him in court
here today? A. X !ns. And than youvre asked to point
him out in court.

Would you recall you did or didan's?

I aia.

Teke yourlenf away from your mouth ,pleesas”
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-133" JOHN Lc PR?.TICO, CIOGB-E}:&E.

(10)

(20)

(30)

A.
Q.
A.
Q.

A.
0"
A.

"Did you see him in the late hours of tha 23th of May,
1971?" The answer wac "Yes.® “Vhere?® The ansver,

“In Wentworth Park."™ *"Did you sce him béforc you saw him
in Wentworth Park?" Answer, "I don't recall® Do you
recall that question and answer?

I don't recall the question and answer.

Is the answer correct? - "I don't recall.”

I don't remember.

You don't remember that question and answver?

Ro. '

I1'l1l coms back to that later. “"Vhere did you meet him in
Wentworth Park?® Answer, "I went up around Creecent
Street. I went down Argyle over to Creecent Street.”

- Do you remember that question and answer?

Yes.

Is that correct?

Yes. '

Pardon me, before you did that, - this is a quection put

to you. "Did you see Donald Marshzll?" Answer, "I don't
remember. " _

Do you recall the question and answer?

Yes. ‘

Is the question and answer correct that you gave?

Yes.

*Did you have any conversation with him? A. “I der't
recerber. I believe I saen him up on the street.”
Do you remenber the questicn and ansxer?

Yes.

Is the ansver corract?

Yes. '

Q. "What scrzet? Answer, "George Street."

Do you remember that quesztion and answer?

A. Yes.
Q. "What was that conversation" - do you remenber that guestic
A. No.
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-13‘- JOUR L. F:U..‘ILO; Cooua~ailulie

N\ . " Q.

A.
Q.

(10) A.

¥ (20) A.

You don't remember. I'll give you the answer.

"Just talking, then I left him. I had a little bit of
talk. Then I left him and went down Argyle Street." -
that appears on page 40, question is line.29 and the answe:
is line 30 - nov do you remember that ansver?

I remember the answer.

You remember the answer, So you say at that time on June !
1971, that the answer you gave it as I have read to you?
(Witness indicates affirmatively.)

Nov today, Mr. Pratico, you say that you didn’t &o anythin
but say "Hi" to Mr, -

That's what I can remember what I said.

That's what you c&an remember?

Yes.

S0 you did not talk with Mr. Marchall as I understzad you,
until when, after May 28, 19717

I think it was on Saturday or Sunday.

Now May 28 was on & Friday? .
Yes. )
What was your condition on Saturday, May 22, 19717

Sober.
You were sober. Now you saw Mr. Marshall on that day?

I'm not sure if it wzs Saturday or Sunday. It was the day
the detectives picked me up.

Pardon. .

The day Sgt. MacIntyre sent for me.
What? :

sent for me.

He sent for you?

" Yes.

I don't know what day that vas.

It was either Sztwrday or Sunday I believe.

I suppose Sgt. MacIntyre sent for you on more than one
occasion? :

Tvice it was, he sent for me.
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Q.
A.

0.

A.

. Q.

(10)

120)

(30)

A.

Q.

A.
Q.
A.
Q.
A.
Q.
A.

Q.

A.
Q.

‘A-
Q.

A.
Q.

And you talked with Mr. Marchall, I take it, on that é&ay?
Yes. _ T

In fact, Mary Theresa Paul was there, when you talked with
him on that day?

I don't think so.

You didn't talk to him with Mary Theresa Pzul?

I talked to him. I don't remember if she was there or not.
I know I was talking to him. It was Saturday Or Sunday.
You talked to Mary Theresa Paul since Hay 28, 1971, didn’t
you? #

Yes.

¥hat is your answer to that?

Yes, I did, I talked to her.

Where d4id you talk to her; wvhat date after May 282

I doa't rerember what day it wae.

Wwag that on Saturday or Sunday following =

No, I don't belleve.

Pa;don.

I don't kelieve s0.

How many days after May 28, 18717

I can't remember that. I know I was talking to her. 1t
wazn't too long ago.

It wasn't too lonj, & couple of dzys after bust what day,
you don't remember?

No.

pid you tsll Mary Thexesa Paul that Marsheil didn't do

the stabbing -

MR. MacNEIL: -

Objection if Yous Lovdship plezoes; for the racord 1¢ the
eccuzsd wag not present when the ranarks wore mads by the
witnase. ' '

MR, FEATTARS . S

-

May I remind Your Lordship of your owa ruling in which yo
permittod the same exarination by my learned frisnd,
y‘:o R‘.'.'Bﬂl."blmg '
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-136- JOEN L. PRATICO, Crosz-Exznm.

THE COURT: .
Mr, MacNeil, the situation is not similar. It is not
- ~ similar. He is now cross-examining the witness as to
E something which the witness said or didn't say. It is
- not wvhat somebody told him, If he wsre auked, what did
: Mary Theresa Paul say - that would be different.
MR. MacNEIL:
Yes, I recalize, My lLord.
(10) TEE COURT:
I made the ruling on that yestezday.
MR. MacNEIL:
I just want my objection on the record.
TEX COURT:
You have drawn to his attention the place and@ the time
where this conversation took place.
M3 . KHATTAR:
I'm going into that detail, My Lord.

=T MR. KHATTAR:
(20) c¢. Where did you see Mary Theresa Paul?
A. DOh, t.ht day I scen her she was at nyplacn. She was coming
vith Gordie Lynch.
= She was with whom?
A. Gordie Lynch.
S. Sordie Lynch. Where is your place, Mr. Pratico? :
A_ 201 Bentinck Street.
S~ That is in the City of Sydney, County of Czpe Breton,
Province of Kova Scotia?
A_ Yes. _
(30) . wnile there, did you make a statament to her that Marshall,

=hat ic, Donald Junior Karehall, tho &sccused in this casse,

£4idn't do the stabbing?
AL = don' t renember thsat.
I~ Are you prepared to say you did not make the statwent?
E. I'm not rayd didn't wmake 1 I'm 3ust saying I can't
_eaying I 3 just saying I can’t

~Tenember,
\-——-—"""’-
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=-137- JOBN L. PRATICO, Crocz-Cxam,

10)

(20)

Q.

A.
Q.
A.
Q.

¥as there any particelar rexson why you wouldn't rumembe
making such a statement? )

No. ' o

There isn't. Do you know one Tom Christmas?

Yes.

Did you mzke a statement to him -

THE COURT:

MR,

Now Mr. Khattar, you cannot quaition the witness on cros
examination about a previous statoment unlees you bring
home to him the time and the placa.

-KHATTAR s

I propose to do that. I 2sked tha quaection too quickly.

MR. RHATTAR:

BY
Q.
Q.
A.
Q.
A.
Q.
A.
Q.
|

A,

MP.

Do you know Tom Christmans?

Yes.

When did you #ee him first after May 28 of this year?
I believe it was on a Saturday. .
¥here did you see him?

In Wentworth Park.

In Wentworth Park?

Yes.

Wers you sober on that occesion?

Yes. ;

Was Mr. Christmas sobar on that oscasion? -
I believe so.

Did you talk with him?

Yes.

Did you tell hin that Donald Junios Marshzll did not £t
Sandy feale? ' '
Yes.

« PeoNEIL:S

Objection, if Your Lozéchip pleascs, of thes zame basis -
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-138- JOHN L. PRATICO, Cross-Exam.

3Y MR. KEATTAR:

. Q. Did you give the znswer as “"yes"?
- A. Yes.
Q. Do you know Sheriff James MacKillop?
A. Yes. _
- Q. Mr. Pratico, after you say you saw Mr. Marshzll, the

accused, you say on George Street, where did you go?
A. Down Crescent Street, down Argyle to Crea"ant. _

(10) Q. Was there anyonn'vith you? = e
A. No.
Q. Did you see anybody and talk with ther on that occasion?
A. Mo sir. '

Q. At any time that evening of May 28 of this year did you
talk with anybody while you were at the park if you were
at Ventworth Park? . __ . ..

A. No, I dién't.

Q. Did you say no?

A. Yes.

(20) Q. Did I understand you earlier in your evidenca to say that
you had been drinking on that day, that is, May 28 of thie
year?

A. Yes sir.

' Q. What time did you ctert to drink on that day?
A. I don't know. X think it was seven or eighkt o'clock.
'_"o."'mght o'clock. |

.Y Seven or eight. .- -

Q. quen or eight o ‘clock 1n the morning or s"e1inq?

A. Evening.

(30) Q. What did you first drink on that aveninq?

A. I think it wvas wine.

Q. Wine - vhat kind of wino?

A. Seventy-four.

Q. Eovw muoch is that wire, do you know?

A. $1.75.
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(10)

(20

)

|

Q.
A,

Q.

A.
Q.
A.
Q.
A,
0.
A.
Q.
A,
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A,
Q.
A.
Q.
A,

Q.

A.
Q.

Where did you get that wina?

I sent to the liquor etore for it. i

You sent to the liquor store for it. Bov much wag in tha
bottle?

Well I only - I drank half of it.

Half of it butm? How manyounces?

I wouldn't know.

At seven o'clock you drank the -

Seven or eight - '

Seven or eight. What else did you drink?

Besr.

Beer - how much beer did you drink?
BQXE:_EEEEF:_gggga_ggiyta I drank and pints.
HEEE_S_QQESE‘EEEEE:_and how many pints?

Two or three.

ut two or three pints. Wwhen did you hzve thisg beer?

I don't remember the time I had it.

Some time after seven?

Yes.

What else did you drink?

I can't remember what else I drank.

Did you drink anything elss boeides becr and wine?

I think so. ' ¢ -
Xas {t rum?

I'm not sure.

Did you have any wodka?

Can't rerenber.

Eave eny giw?

Gin, I dcn't even know what tho gtuff ig « le¢hon gin
yoitre talking about. B

.It do2aa't nztier vhat kind cf cin. Di& you have eny kirnd
of gin? ’:“““‘--ﬁ__~___H%

can't remember. . T '

Vell is thara soms doubt in your mind azbout the typs of i
tkat ycu may hzve had?
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(10)

(20)

(30)

A.

Q.

A.

Q.
A.

I don't know if I drank gin or not. I don't know if I d-en
gin, - -

You were drinking anything you could get your hands on wer
you on that day?

Yo, |

Or were you confining it merely to wine and beer?

Well I would've drank rum if I had it.

Q. If you had it when, what time?

A. That night.

Q. That night, at what time that night?

A. I wouldn't know.

THE COURT:

What was that, would what?
MR. KHATTAR:
"I would've drank anything if I had 1t.
MR. ROSENBLUM:
Rum =

BY MR, KEATTAR:

Q. Would you give Eis Lordship the answer you were giving me?
BY THE COURT:

Q. You wouldn't have drank rum?

A. I would have.

Q. You would have drunk zum if you had had it.

"A. Yes. _

BY MR, KHATTAR:

Q. At what tine did you get sick in St. Jocaph's Ball?
A. I don't know.

Q. Was that just immediately befcre going to thes park?
A. I don't krow.

Q. You don't ramenbor that. Do you know Donnld Joa?
A. Yes. _

Q. Did you see him on that evenirg? I!ay 28, 19717

A. Yes. We were drinking tcgether.

Q. You were drinking together., Did you lecive tha Gznse togest
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(10)

(20)

(30)

A.
Q.
A.
Q.
A,

.o.
A

Q.
A.
Q.
A.
Q.

A.
Q.
A.
0.

A.
Q.

Q.
A..
Q.
A.

Q.
A.
Q.
A.
Q.
A.

No. I don't remember really.

You don't remember what?

Leaving together.

You don't remcmber leaving the dance?

Together, I said. _ .

Do you remember leaving the dance?

Yes.

Do you remember the time you left the dance?

No. '

You have no idea of the time at all?

No.

Ware you wearing & wristwatch cr a watch of any kind,
time piece of any kind?

No. (Witness indicates negatively)

You have to answer "yes"™ or "no". Don't nod your head.
No. '

In not being smart becausa it has to get on the record
if you say "yes" or "no". In &ny evant, you wenZ tothe
park somewhere?

I 4idn't go into the park.

You didn't go to the park.

I went down Argyle - like I guecss you woulé call it the
park, the tracks there. '
The tracks - what tracks?
On Crescent Streect.

Trzzks on Creescant?
By thas park, you Jnow where the perk is, well the tracks

that goas - the C.N.R. tracks that go along thers.
Were there people in the erea where you we;a?

I caa't remember seeing anybely.

You didn't see anyboldy?

I can't remember ceeing anybsdy. N

Are you prepared to say there vas nobody there?
No.
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Q.

A.

Wag the fact that you couldn't pec them beczuee you were
/“-—-——k-....______—-——'_“— s —

80 intoxicated?

——

Might have been.

- Q. Were pu cgg_igg____mﬂwn@7

- A
Q.
A.
Q.
(10) A.

A.

Qc
(20) A.

A.
Q.

Q.

C A

Q.

(30) Q.
A.

Q.

A.

QE! pint of beer.

On pint?

Yes.

What kind of beer was it?

I believe it was Oland's.

You're not sure of that either?

No.

Where did you get that pint of beex?

Well I had - some fellows gave me some beer by, I think it
was Stephens lumber mill there. '

Somebody gave it to you by Stephene lumber mill. Vhere is
Stephens lumber mill located?

Townsend, .

Townsend Street?

Yes.

Townsend Street, is that right?

Yes. .

Well what did you do? Did you leave the dance &nd go to
Townsend 8treet?

No. I got that before and I saved it.

What time did you get it before?

I wouldn't know the time.

wag it at seven o'clock, after ceven =~

-I think it was after eeven,

Vies it sfter ten? __"

I wouldn't kncw.

You wouldn't knovw. It vas sqmatime.aftsr gevan but ycu
don't know in between? =

Yes.
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(10)

(20)

(30)

Qo

A.

0.

A.

Q.
A.
Q.
A.

A.
Q.

And you went to Stephens lumber mill on Townszand

Street. Is there 2 liquor store theze?

No, that's where I waz pussing through, like, you know,
the tracks, towards the park, that's when we received

the stuff.

And some individual that you know or 4idn't know -

Didn't know them. They were pretty drunk and they gave
us it,

They? _

There was two or three there.

Two or three. Do you remember their namss?

I didn't know their names. I woulédn't even know - I don't
even know them,

You didn't know them and apparently they didn't know you. .
Yes. Well X don't know if they knew the fellow I was with
or not.

Oh, there was somebody with you?

Yes. " w

Who was with you?

Donald Joe and a few others.

'Who were the others?

I don't know who the others were.
Is there any reason you vouldn't rememter thoce pcople?

I just can't rerember.

You just can't rcmember. And thig is somstime botween seven
and ten o'clock?

Yes. _

What were you drirking at elevan o'clock?

A<—I-don't think I was drinking anything at elsven o'clock.

Q.
A,

Q.

Ao

Nothing at eleven; vwhen were you &réirking the quarts of bzsrx

That wes = I ¢ ou bstwesn geven and ten.

Betwsan seven and taa. Ncw to get back to the park zrea.
You said you wzlked along the tracks, you: called the trecks
on Craescont Stree; io that what you ¢xid?

Tracks, yes.
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Q.
A.
Q.
A.
Q.
A.
Q.
A.

(10) Q.

A.
Q.
A.
Q.

A.
Q.
A.
(20) Q.

A.

Q.
A.
Q.

A
(30) Q.
A.
0.
A.
Q.

Thero were psople on the perk or you don't knovw?

I don't know.

You don't know if there was One Or a number therc?

I know Marshall and Seale wvas -

You noticed Marshall and -

Seale.

Where did you notice them?

Crescent.

On Crescent Street, and were those the cnly two people
you noticed? |

Only two peowle - I noticed.

And you spoke to them?

No.

How 4id4 you get by without speakirg to them? You spoke
to them earlier?

No, I spoke to them earlier but I went the other way.
Oh, you mean you went what way?

Argyle, down 2rgyle Street, onto Crescent.

Now you didn't enter onto Crescent Street at all. is that
what you're telling me?

I g2id I went on the railroad. I went sround on the
railvay. I walked down Crescent 8o far end got on the

. railway.

You wzlked down to Crescent so far -

And got on the railway tracks.

aAnd you got on the railroad kracke. well why is it thst
you wouldn't go by Seale and Marshall.

There's no reason.

But you didn't rur ‘into them at all?

No.

And you went up the tracks. Yoz did gomething, 4id you?
Yes. ' - '

Youre familimz with exhibit 5?7
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(10)

(20)

A.
Q.

A.
Q.

A.
Q.
A.
Q.
A.
Q.

A.

Q.

A.
Q.

Q.

Q.

A,

(30)

Q.
A,
Q.
A,
Q.

Yes.

And you're able to locate your position on_the evening of
Yay 29, 1971 - May 28, I'm sorry, 1971. And you szay you
wvalked along the track.

I came down this way - e

You'll have to refer to the area in which you zay you
cams down.

I came down Argyle Stres and walked down this wey -

You walked down Crescent?

Yes. Down Crescent so far, then I went -

HBow fax?

Well I'd say -

Identify the hﬁo; whers you were walking, the distance

"you walked on Crescent Street.

I walked down to here -

Put a mark - letter "B go it identifies - rué pancil.

Mark the letter "B" the point on which you last walked on ,

Crescent Street on the evening of May 28, 1971.

I walked about as far aes there, I'd say.

And that's identified by the letter "B" oa exhibit 5?

Yes. Then I got on the tracks there, C.N.R. tracks.

And walked to about that "x*,

And what 4id you do at point *"X"?

Stayed there in the bushes.

You stayed in the bushes how Iong7

Oh, I didn't know how long I stayed thero. It was quite
whilo._ﬁ-‘_ —

(Plan shown to jury.)

How long were you in the buches, did you say?

I wouldn't know how lcng I was there. It wvas quite a while.

Do you renembsr tha condition of the grcund there?

No. - 3

Were you lying &own, sitting dowa or what were you. doing?
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(10)

(20)

(30)

A. I was in squat poeition. I was in the typa of a squat
© position. -

Q. Were your knees on the ground or =

A, No. ;

Q. They weren't. You werc in a squatting poesiton?

A. Yes.

Q. And you were behind a bush that had foilage or no fdlage?
A. It haé kiné of buzhas there.

Q. Kind of bushy. And while thare what &id you ree?

A. I scen Mr. Marghall and Mr. Seale talking for & while.
Q. How long? ‘ ' '
A. I wouldn't know how lorng it was.

Q. Bow long were you crouched?

A. I don't know how long I was crouched.

Q. Did d-ink the be le you were there?
A. Yes.

Q. id you dzink the full bottle?

A. Yes.

0 Tow long after you got behind the bush did you start te
drink the beer? ' '

A. Well I openod it as soon as I got there, to the bush.

Q. And &id you take your time drirnking it?

A. Bo, I drank it kind of farct.

Q. And while you vere drinking ths beer, what was going on
betweon Mr. Sexle and Mr. Karshall?

A. When I s=an them on Crescent Streat they ware talking to
cne - more or less arguing. ’

Q. They vere arguing. What were they & g\..ing about?

A. I wouldn't know what they were arguing abovt. Then I
fean Mr. Msrchall's hand come—out like thic hers ené go
tovwards Mr. Sezic's siozmach ard that's all I sen.

Q. Giva us the details of that now. Mr. Se.ﬁ.& vas gsanling
.whers that you say? "
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(10)

(20)

A.
Q.
A.
Q.
A,

Q.
A,
Q.
A.
Q.
A,
Q.
A,
Q.
A.
Q.

A,
Q.
A.
Q.

A.
Q.

A.
Q.
A.
Q.
A.
Q.
A,
Q.

His back would be facing like towards me -

His face - _

He'd be facing me like you are .

Yes.

And Mr, Marshall would be standing like, sitting like I
am facing you.

¥r. Seale was facing -

Me.

= facing you?

Yes.

And the other man was facing the opposite way?

Facing that way.

Were they s#tanding one in front of the othar?

Arn's length away.

Pardon me.

Arm's length. . '

Arms length but they were facing each other ar you and I
are?

Yes.

You are seated and I em facing directly opposite yeu?
Yes. - - ' ‘
So ycu could observe Mr. Seale fully, is that right, but
Mr. Marshall may not have been in the same pocition?
No.

Now what did you see? Jhat did Mr. Seale do with his

hands?

I Ehink he put his fists up.
™
I thin .. o
How far did he geat vwith his figte?
Didn't get too far. Just got_'em up like that.
¥hile hs was doing that, what vasg Mr, Marczhzll doirng?
He tcok his hand and -
What hand d4id ha uee?
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A. I think he used the right hand.
Q. And wvhat d4id he do? )
A. Took it out like that and plunged it into Mr. Sezle's
stomach.
Q. Nov let me get that clearly. You gay your first obeservas
tion was that Mr. Seale had his fists up?
"A. Yes.,
Q. Andbfhon the next, both fists, right and left?
(10) A. Yes. |
Q. And then the next move that You observed was that M-,
Marshall raised his right hand - you know the difference
between right and left?

A. Yes.
Q. And it is right you may?
\ A. Yes.
’ Q. Now Mr. Pratico, were you here yesterdayw?
A. Yes. |

Q. And do you recall talking with ma yesterday aftornoon?

(20) A. Yes.

Q. Do you remember what time that wae?

A. Fo. ’

Q. Was there anybné else present?

A. Yes. |

Q. Who vas present?

A. The sheriff. .

Q. The gheriff? what did You say to me in tha preessnce of the
sheriff? :

A. I said thas Mr. Mershall g;gnit_stahhﬂz‘;ggglgl_

(30) Q. Thit Mr. Farshall didn't stadb Mr. Sesle - now jusi to-
qualify that, befcre you gtartsd to tzlk, you were intircduced
to the shariff?

A. Yes. ‘ *
Q. By me. |
A. Yes.




=149~ JOHN L. PRATICO, Cross-Exam,

(10)

(20)

(30)

182

Q. And didn't I indicate to you that I didrn't wish to talk
with you without the sheriff being present?

A. Yes. -

Q. And isn't it correct thezt there was no conversation until
the sheriff was present?

A. Until he was present, yes.

'Q. What else did you zay to me in the prcsence of the sheriff?

A. I think that's all I said.

Q. You juct said that Marshzll didn't stzb Mr. Beale. Dia
you say anthing further about - tell us all the conversa-
tion that took place then?

A. (No response.)

THE COURT:

No, Mr., Khattar -

MR. KHATTAR:

Q. Tell us what you said.

THE COURT s+
No, Mr. Khattar. Your cross-ex:amination is directed to
comething he said at a time which ig inconsistent with
vhat he szys today. Now confine yourself to that statcment

MR. KHATTAR:

It's only to that that I have any interest and 1t is only
to that that the coaversation tocok plece.

THE COURT:

That's the purpose, otharwise, you confine you:séif to the
cvents of May 28.

BY MR. KHATTAR:

Q. Let's tzko & s0 we wlll be clesar, Mr. Pratico. The convez-
sation you had with me in the prescnce of ths sheriff coxn-
cerred the ¢vidence thzt you gave -before Judge Jchn F,
MacDonzld on June 5, in this court house this ysazr. Is
that right? %

A. Yes.
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Q. Now you tell Hie Lordehip and the jury about that
conversation, every part -
A. I -
% Q. = concerning the evidence that you ha¢ given on June S,
= of 1971.
o What I gaid Yesterday -~
'I'HE COURT:
Wait now, Mr. Khattar -
MR. KEATTAR:
= and confined with rezpect -
TEE COURT:
Walt now, Mr. Khattar. Will the jury please step out.

10:50 A.M. JURY WITHDREW
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(10)

THE COURT:

Now, have we resolved thzt one?

MR. KHATTAR:

My Lord, what I was about to do with the witness, was to ques
him on statements he made which are inconsistent with his tes
here today, number one-

THE COURT:

You did that.

MR. KHATTAR:

That's only part of it, My Lord.

THE COURT: | _

You did that. You questioned him about statements that he ma
to Mary Theresa Paul, Mr. Christmas - Tom Christmas-

'~ MR. KHATTAR:

(20)

(30)

And now I'm on the sheriff.
THE COURT:
Now, you have asked him whether he made thesc statements - ir

one case he said no and another case he szid yes, and before
sheriff, he says yes.

MR, KHATTAR:

To the sheriff he mzde a different statamant.

THE COURT: _

Isn't thet all? Isn't that as far ae you can go?

MR. KIATTAR: -

No, My Lord, I think now I'm going to credibility.

TUE COURT: '

The whole exercise is credibility.

MR, KHATTAR:

Yes, I know. I submit-

TIE COURT:

The whole cross-exzmination is credibility, You crocs-examir
him on a previoﬁs statement and ycu have elicited from him t
he said this. WNow I'm not interested in brirging up again t
whole previous lower court proceedinge. You can oniy, zs I !
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(10)

(20)

(30)

to you, you can only question the witness about a previous
statement by bringing}ﬁo his attention znd asking him if he
made it. Now he said that he made the statement that you have
asked him. 1Isn't thst so?

MR, KHATTAR:

That's right.

THE COURT:

How much further do you want to go? I don't see where he has
said anything very different today from what he said in the
court below.

4R. KIIATTAR:

Oh My Lord, with all respect, the witness said that he told the
sheriff, tolé me in the presence of the sheriff-

THE COURT:

I know! That's what I understood him to say, he seid yesterday

he told an untrue story.

MR. KHATTAR: )

-that Donald Marshall - that he had told an untrue story.

THE COURT:

He gave his evidence yesterday. Today he has told you that he
made a different statement to the sheriff.

MR, KHATTAR:

That's different from the court below, My Lozd. This statement
here today is complstely contradictory to what he had said in
the court below.

THE COURT: _

And to what he said yesterday - from what he scid yesterday!
MR. KHATTAR: _ '

Prom what he said yesterdzay, Yyes, completely ccatradictory.
TEE COURT:

Then you just merely wish to refer to the transcript - what
he said in the court below about that. But you gtarted to

ask him "what elsé& did you say in the ccurt below" and thzt's
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(10)

(20)

(30)

why I stopped you. If you want to limit yourself- to, did

you in the court below, say such and such, if you want to put
that to him, fine. But you were saying to him, “"what else did
you say in the court below" and I say we are not having a re-
hearing of what went on in the court below.

MR. KHATTAR:

with all respect, My Lord, I'm in error there.

MR. MacNEIL:

Well My Lord, I would like to have on the record, of course, my
objection to this questioning concerning a statement that was mace
to the sheriff. '

THE COURT:

Whyl

MR. MacNEIL:

Well because of the same old argument that I uged at the original
that Your Lordship overruled. But I do want it on the record.
THE COURT:

Mr. MacNeil, it is absolutely proper for the witness to be cross-
examined on a previous statement made by him irrespective,
irrespective of where he made it. This is not hearsay. This is
going basically and essentially to the credibility of the witness
- is this a truthful witness.

MR, MacNEIL:

I understand Your Lordship's viewpoint on that and I abide by it
but I simply say that it iz perfectly proper for the Crown to
register an objection beczuse that's all I'm dcing. I'm not
arguing the cbjection.

wUE COURT:

All right.-“&o tha ertent tnat you are objecting to the crcss<
examination on the statement becsuse the coaversation vas not

.in the presence of the accused, to that extent, .you are overruled.

The ruling remzins throughout. ©Now Hr. Khattar, you will confine
yourself only to that one statement in the evidence in the court
below if you wish to do so. Then you go on to nztters vhich zre
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(10)

(20)

- (30)

relevant, namely, what took place on the night -of May 28,

if you want to do so. -

MR. KHATTAR: ;

Yes. Before the jury comes back, My Lord, I propose to question
this witness on this same statoment as to it being made to other
persons immodiately after speaking with me. In other words, 1
propose to ask him about whether the same statement was ropeated
in the presence of my learned friend, Mr. MacNeil and the sheriff
and any other persons immediately after he mentionad it to me.
THE COURT:

S0 there will be no doubt =

“Where 2 witness upon cross-examination as to a former
statement made by him relative to the subject matter
of the case and inconsistent with his present testimony,
does not distinctly admit that he did make such statemant,
proof may be given that he did in fact make it; but before
such proof can be given the circumstances of the supposed
statement, sufficient to designate the particular occasion,
* shall be mentioned to the witness, and he shall be asked
whether or not he did make such statement.®

§o you have the right to ask him about any statement which he
made to anyone inconsistent - but Mr. Khattar, let us limit
oursalves to anything that he said that was incencsisent.
MR. KHATTAR: ‘ ‘

Yes, My Lord. Otherwise, we will be into a groat deal .of

irrelevant matter.

THE COURT: '

Bring in the jury.

11:00 A.M. JURY POLLED, ALL PRESENT

BY MR, KHATTAR: (Cross-Exam., cont'd.)

Q. Mr. Pratico, immadiately after you made the statezent in
my preéence and the presence of the sheriff, "Donaid Marshall
didn't do it, didn't do the stabbing," did you mzks the same
statement to my learned friend, Mr. Dconaid C, Macii2il, the
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Jearned Crown Proszccutor?
Yes.

And to whom else did you make the saze statemont?

- THE COURT:

BY

No, no, no!
MR. KHATTAR:

. Q.
(10)A.
Q.

A.
Q.

A.

Q.

A.

Q.

A.
(20)Q.

A.
Q.

Q.
BY

I'm sorry.

Did you make the scme statement to the sheriff again?
The sheriff was there when you were there.

And wasn't the sheriff present at the timc you made the
statement to Mr, MacNeil?

I think he was.

And vas Det. Sgt. Maclntyre present?

Yes.

Did you make the statemsnt to him?

Made it there when he wvas there.

How many times did you make the estatpment?

Just the one statement.

These staterents to which I have ba2en referring, that is
with the sheriff in my presence, with Mr. Donald C.
MacNeil, lezzned Crowvn Prosecutor, Det. Sgt. Maclntyre,
were they made in this court housa?

Yes.

Yesterday afternoon?

Yes.

Thank you. That's the crocs-examinztion.

MR, MacNEIL: (Redirect Exam,)

Q.
——(30)

¥r. Pratico, my lezrned friend read to you from the
transcribed evidernce tzkean in the court belcv on July S,

1971, ard he read frca ths botton of page (0. I would

1ike to read to you the guestions &nd arnswers on the top
of page 41. It just continues on where he. laoft off.

MR. KHATTAR:

N7

Now is this re-examiraticn, Ky Lord?
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(10)

(20)

MR. MacNEIL:
Thic is clarification. This is re-examination on cross-
examination. ;

BY MR. MacNEIL:

Q. "Q. Did he suggest anything to you? A. I don't recall.
I believe that he did coming down into the park or some-
thing like that -

MR. KHATTAR:
Objection!

THE COURT:
What has this got to do with re-examination?

MR. MacNEIL:
My learned friend took it cut in cross-examination, if
Your Lordship plezses.

THE COURT:
All he did was he drew to hie attention previcus gtatement
wvhich was made. He drew to his atteontion a stztement
which he made whichwes incongistent with what he said
yesterday, and he quastioned him about that as he had a
right to do, and I can't see where you can come in now
with further evidence from the court below.

MR. MacNEIL:
Well, My Lofd, I am sujgecting that what wez read to ths
court wae read out of context. The following queztion
that I just posed to ths witness explains exactly what
wzs brought cut on crosc-exsmination.

THE COURT: :
Mr. Kacleil, if you wsuld be good sncugh to af’recs
yourself t3 re-sxaminaton which you have & right to do
wvithout any referance to what went on-4n the court belcw;
if you have anything thzt aripes from the cross-excmiratica,
you have a right to re-exa:rine but plesaee do it without any
reference to the court below. :




190

~157- JOBN L. PRATICO, Rediract Exan.

(10)

(20)

' (30)

MR. MacHEIL:?
I can't, My Lord, because cross-exanination was on the
evidence in the court below.

THE COURT:
Can't you ask the witnesc anything you want to ask him
relative to statements that he gave -

MR. MacNEIL:

I will be getting tc thzt in a moment, My Lord. That's
not the point -

THE COURT:

Get to it! Mr. MacNeil, I'm sorry but that's not poasible
for you to do. '

MR, MacNEIL:

Well, My Lord, mark on the record that the Crown has bea2n
overruled in not referring to the evidence that was
referred to my my learned friend in cross-examination.

THE COURT:

Do you want to re-examine him on anything?

MR, MacNEIL: :

'Yes, My Lord, I have many things to re-examine him on.

THE COURT:

Procaed to do so!

MR, MacNEIL:

That's one point that I wanted to re-examine on.

BY MR. MacNEIL:

Q. Now, vith reference to the stetement my learned friend
referred to that you msde to the ehuriff, to myrelf, end
te Johnnie MacIntyre; that took place yesterday afternocn?

A. Yes. —

Q. And that took plice &fter Rie Lerdzhip exclufed the
witnezses from thir court room, is that not true?

A. Yes. ol _

Q. 211 right., D34 you dircuse this cesse with anyone frxom the
tima that you leftthis court room on His Lordship's order -
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(10)

(20}

(30)

MR. IEATTAR:
Thie i8 objected to. .
BY MR, MacNEIL: _ ‘ -
- and making that statement?
THE COURT:
Why? 1Isn't he going to a matter ikat ycu brought up?
MR. KHATTAR:
Yes.
THE COURT:
All right: Give me an authority why he can't -
MR, KHATTAR:
Rell, I submit, My Lord, subject tc your ruling that he
is now cro;g-exemining this witnscs,
THE COURT:
He is not crosg~exzmining!
MR. RHETTAR: .=
He has asked if he discussed thec cese withn gommzone elce.
THE COURT: | )
Maybe hig voice ip 2 1ittle bit - he paturally has a
brusque manner. Lot everybsdy is like Cassius, lsan and
hungry. PBut he is directing his cuestioning to the cross-
exerination that you brought out.
MR, KHATTAR:
All right, My Lord.
MR. MacNEIL:
Thark you, My Lox2.
EY HR, K:sWETL:
Q. Hy quezticn vac, I believe, £5tsr you wers aicludad by
Bis Lordchip from the court -
TBE COUET:
You csn b2 &szurced that lir., H2:Nelli's re-sxaminaticn to
vhich you &re cxjesting hsg bzen rormdtied; your objostion
has bzea no%ed on the rasard. '
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(10)

(20)

MR. KEATT2R:
I'm not concerned about that part.
BY MR. MacNEIL: '

- Q. All right, now as I said, after His Lordship excluded the

wvitnesses, did you discuss with anyone thie case between
the tire you were excluded yesterday afternoon and the

. time that you made the statement to my learned friend
Mr. Khattar?

A. Yes.

Q. With whom d4id you speak?

A. Sgt. !-uclntyrell. Crown Prosecutor MacNeil -

Q. No, no before you made the statement to my learnod friend,
after you were excluded from the courtroom = you remember
that? '

A. Yes.

Q. And before you spoke to either Mr. Khattar or Mr. Roeenblum,
did you speak -

MR, ROSENBLUM:

He didn't spsak to me at all.

MR. MacNEIL: | .

Q. I'm sorry. Mr. Khattar, before you sboke to Mr. Khattar,
did you discugs this case with anyone?

A. No, juzt Mr, Khattar.- |

Q. Do you know Donald Marshall Sr.?

MR. KHATTAR:

Novw -

‘THE COURT:

No, juzt a moment, Hr. Khatter, Nr. Roserbium. There was
gons evidence given yesterday. You prosesd to guestion him
ae you were about to baczuce he gave eviderce yecterday &nd
mentioned the nane of come percon who had gpokan to vim,

I1f my recollection of that evidencs iz not cdérect, I will
ask the court reporter to check. My recolblection is taat
this witnacs gald yerterday = hs mantisned the nems.
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BY

TEE COURT s

Q.

Now Witners, do you underctand what Mr. MacNeil has asked
you, whether somebody was talking to you outside the
courtroom &fter you went out with azll the other people?
Yes. “

MR. MacNEIL:s

(10) Q.

All right now, who wae that person?

I spoke to Mr. Marshall,

Which Mr. Marshell?

Senior.,

That ig the father of the accused?

Yes.

You knew him?

I knew him to see him.

Vhere &d4& this conversation take place?
Just spoke out in the hesll for a couple cf minutes.
And as a result of that conversation -

. ROSENEPLUM:

(20)

No -
THE COURT':

You spcke to Mr. Marshall, Sr. in the hall, you say?
Yes. ' &
Hov long éid you spazk?

Just for a coaple minutss.

Whet?

Just for & couple minutcs.

Epoke for a fevw minutes?

Yes.

MR, MacNZILs F——

2fter yocu had this convercatioa with Donzld Harghall, ST.,
vhat did Donz1d Mscshall, Sr., do?

He got ¥Mx. Khattzr, - =

Di¢ you talk to DPontld Farehell, Sr. after the convergstio
batwveen ny lesrned iriend, Mr. Khzttar, nysslf end Sgt.
kacIatyze?
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(10)

(20}

(30)

A.
Q.
A.
Q.

A
MR.

What did you mezn -

Pardon.

What did you spay after =

Did you talk to Donald Marshall after the conversation

you had with Mr, Khattar, myself znd Sgt. MacIntyre?
Just for a minute or 0. Ee told me to -
ROSENBLUM

MR.

Oh -
KHATTAR:

The ruling, Your Lordship has made with respect to
convereations in the absence of the accused; statements
made by others -

THE COURT.:

You talked with Donald Marshall,Sr. afterwards again? )(
Yes. Y
Did you talk with him last night?
No.

You didn't?

No.

. With anyone?

No.

Did anyone come neat you?
Ro.

MR. MacNEIL:

A.
Q.

Now, my lezrned friend &sked }ou sbout & conversaticn that
you had with Thomas Christmes. Do you recall & converazatic
that you had with Thomas Christras on Bentinck Street in t!
city of Sydney?

Yes. Is that the night they arrcsted him?

That's the night, ycs. 2nd tell ne, I'1] ek this gueotiom

My Lord -

TEE COURT:

Don't enswar it.
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MR, MacNEIL: .
Don't answer it until His Lordship rules. .
- what did you say - '
MR. KHATTAR:
I think the jury should be out, My lord.
MR. ROSENBLUM:
. The question mzy be prejudicial, My Lord.

THE COURT:

(10) Mr., MacNeil, I diglike very much having to &gk the
jury to leave so often. I dislike that gentlemen., I
cxn tell you that it is happening not only before me
but before the other members of the court and I'm sure
the jury undersgtandé. Perhaps, Mr. Foreran, once agzin
you will stap out. We trust that there won't bes too
many more of these interruptions.

L ]

11:12 A.M. JURY WITHDREW
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MR. MacNEIL: s
If Your Lordship pleases, my questions relating to a conversation

:‘that took place with Thomas Christmas on Bentinck Street in the

(10)

 (20)

(30)

City of Sydney at which time Mr. Christmas threatened the witness; -

the witness also- '

THE -COURT:

Just ask him,

BY MR, MacHEIL:

Q. What was the nature of that conversation?

A, He come to my house and he asked for me and I was coﬁing out the
Coor at the time he knocked on the door. So Mr. Marshall - I
mean Mr. Christmas, said, “"Come on down the park, I want you."

I said, "No." He said, "Why". I never told him. He said,
*I know why" and he told me, he said, "You're going to get it
now." He said, 'You'sqﬁealed on Junioz,” which is Donald Marshal

Q. All right, now, were you the recipient of any cther threats?

A. Well, Artie Paul, he come up to me down the circus. He told me,
he said, "Don't ycu squeal on Junior.® He said, "You go up to
the court house® he s2id, "and you say that Junior never diad it.*
And he said that if I didn't, he would make sure that I was kille

MR. MacNEIL:

Now Hy Lcrd, I saf that this is extremely material as to this

witness, that this witness's life has bszen threatened.
THE COURT:
Is Thoras Christmas here?

MR. M&CNEIL:

No, he is a resicent of arother province for & period of time,
My Lord.
THE COURT:

Iz this man Paul here?

'MR. MacNEIL:

I do not know, My Lord.
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MR. MacNEIL:

I think this is vitally important, My Lord.

THE COURT: - |

Mr., MacNeil, I would agree with you that it is vitally disturbing
and may very well be the subject of another proceeding. I

would think amazing if a witness's life was threatened or his wvell
being, and the Cxawn?ﬁgt take steps against the person who made
these threats.

MR. MacNEIL:

An information was laid, My Lord.

THE COURT:

But insofar as this case is concerned, notwithstanding the gravit;
of what you say, I can only rule according to the rules that pert:
to this case, and whether or not the threate against him are such
that one can overrule the bagic fundamental rule of hearsay
evidence cannot be given-

MR. MacNEIL:

Perhaps you will allow me to ask him in the absence of the jury

a few more questions that you may take into consideration at the
sama time,

THE COURT: .

I will take a few minutes to consider the matter. I am of the
opinion that I can't. You may bring out from the witness his

"state of mind. That is material, his gtate of mind.

MR. MacNEIL: .

That 48 just what I was going to bring out. I &sked permiszioa
to ask further questions for that very purposa.

BY MR. MACNEIL:

(30)

Ceme———

Gf_how Mr. Pratics, You say that you were threatened cn two
different occasions?

A. Yes. ‘

Q. Bow did these threats affect you? *

A; Made me right naervous, scared, nn@ I 9till am.
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(10)

(20)

Q. Tell me sir, did you also have three or !our conversations
with me yesterday morning-

MR. KHATTAR:
This is objected to, My Lord. There was no reference in
my Cross-examination to any coaversatioxs with my learned
friend yesterday morning or any other morning. I assume
he had many with my learned friend. |

THE COURT:
All right.

MR, MacNEIL:
80 I will let it rest with that, the effect that these thre
had on the witness,

BY MR. MacNEIL:

Q. What effect if any - what actual effect if any-

MR. KHATTAR:
This is objected to.

THE - COURT s ,
Why?

MR. KHATTAR:

Be says, “"what effect if eny did these ststements have"~
MR, MacNEIL: '

I didn't get the words out of my mouth, yet. I £find it ver

difficult.

- BY MR. MacNEIL:

— - (30)

Q. What effect if any did thceze threats have on your conduct?

A. What do'you maan?

Q. What do I meanl

A. Yas.

BY THE COURT:

Q. Vhy did you tell tha story to Mr. Khattar and Sheriff
4jacKillop-

A. I don't underﬁtand.
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(10)

(20)

Q. Why ¢id you tell what you said out there yastorday? Why?
A. I was scared.

THE COURT:

"I was scared” = do you wish to pursue that?

MR. MacNEIL:

No, that's it. If I am allowed to ask that question before
the jury, that's all I will request.

MR. KHATTAR: .

Possibly Your Lordship would like to have a few minutes recess

and we can argue the point.

THE COURT:

I'm ready to hear ydur argument now.

You had brought out as was your right, ycur undoubted right,

that this man, this witness, made statoments contrary to and
inconsistent with the statemant he made in court yestsrday and
in the court below. ilow then, that gives the Crown the right

to ask him surely, it seems to me, as to vhy he made the )
statement that he did. Why did he mazke the statemant that was
inconsistent - that seems to me to be - not only good from the
legdl point of view but is good from common sense Which generally
you find them both toéather. Now do you have authority that
that can't be? If you have, I am ready to look at any authoritie
But otherwise, I have toc as I sa2id before, trying to keep the

_ balance between you gentlemen is not an easy task and I

approciatc/gapth of work that both sides have put into this thing
I can only mske my ruling as I tee it which may certainly not

be in accord with people - a2s we call it - "upstairs®. I am
prepzred to rule at the moment that Mr. MacNeil may ask the
witness why he made this inconsistent statament yesterday.

MR. MacNEIL:

And just on the supposition of his answer, may I ask him -

1f he gives the answer that he gave Your Lordship a moment 2go
that he vags frightened-
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THE COURT:

- I will instruct him to give us no conversation,.what anybody

(10)

~(20)

told him. You will ask him why he gave the inconsistent
statements, ‘

MR, MacNEIL:

Supposing, My Lord, for & mcment, the answer was, "because 1
was in fear", am I allowed to ask him, "Why were you in fear?”
THE COURT:

No, because then he must tell you why. You can bring out,

as indeed you have now, with whom he had been in contact,

with Tom Christmas, with Paul and with somebody else. He

had been in contact with somebody else.

MR. MacNEIL:

Would I be allowed to ask if he was threatened by any of these
people?

THE COURT:

No.

MR, MacNEIL:

I just wanted to clarify that because I didn't want the jury

to come in here again and pose that question and have them go
out. 5o the only question I am allowed to sk him is,

why did he make that- ‘

 THE COURT:

Why ¢éid he make those statements.

" MR. KHATTAR:

(30)

Necessary statement, My Lord, will be a question of the same
nature &nd kind to the witness 2s to why he made the stziemant
to me and he made & different staterent here in court, that

is following the statement msde to me and the sheriff and the
conversation with my learned frienc, as to vhy-

THE CCURT:

Would you like to know - do you rezlly want to know the

answer why he did?
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(10)

(30)

MR. KHATTAR:
Yes, I dol
THE COURT:
In direct examination-
MR. KHATTAR:
Not in direct, no.
THE COURT:
You don't want that answver, Mr. Khattar!
( 11:25 A.M. COURT RECESSED to 11:30 A.M.)

MR. MacNEIL:

My Lord, before the jury comes in, I plan also to put to this
witness two questions, one of which the answer is ébvious.

was he under oath when he made any of these inconsistent stateme
and secondly, a conversation he had with the accused -

THE COURT: .

Isn't it obvious, Mr. MacNeil?

MR. MacNEIL: )

: " I want it for the rocord, My Lord. The other is, I want him °
- (20)

to disclose the conversation my learned friend was talking about
between the accused, Donald Marshall, and this witness on
Saturday morning. My learned friend asked him if he saw Donald
Marshall, talked to Donnld Mzrshall Jr. on Saturday morning
after the event took place.

THE COURT: .

You had the opportunity for that. You had hinm in direct:
examination. This 1is re-examinaticn.

MR. MacNEIL:

I know, My lord, but it cama up in cross-sxamiration, the fact
that he hac a conversztion with Donald HKarshall Jr. on Szturday,
May 29.

THE COURT:

Donald Marshall Sr.?

MR, MacNEIL:

- No, Donald Marshall Jr., My Lord, on Satuc-day, Mey 29.
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THE COURT:
Relative to this particular matter?
MR. MacNEIL: |
- Event, yes.
- THE COURT:
No, no, relative to the question of why he made these inconsistent
statements?
MR. MacNEIL:
(10) Yes, My Lord, that will be the explanation that I expsct.
THE COURT:
The accused said something to him, leading to his making
this statement?
MR. MacNEIL:
Right. Making the inconsistent statemant, yes.
THE COURT:
Whet do you say, Mr. Khattar?
MR. KHATTAR:
My Lord, I merely wish to point out to my learned friend in
(20) case he may have forgotten, at the Preliminary Heoaring held
on July 5, 1971, and the refercnce to sworn testimony would only
-I assume, unless there is something that my learned friend
is going to introduce to the ccurt vhich he has not bafore -
this is the only sworn testimony &part {rom this hearing.
MR. MacNEILz
That's right.
MR. KHATTAR:
And the coaversation vwith the accucad is &lleged to have been
May 29.
(30) THE COURT: = N
" Mr. Fhattzr, the witnecs was examinad yzsterday and tcday
was subjected to a vecy searching and careful crogs-exanmination

and I found your crcss-examination to be in crder. PEut you
" S have brought up the matter of inconsistent statemonts and nov
tha law is, that in re-examination 2 witregs D&y exclain -
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(10)

(20)

- may explain - the reasons why he gzve this inconsistent
statement. That is the law, ar. Khattar. Now then, he cannot
tell in court what somebody said to him because it was not

" 4n the presence of the accused. le cannot say what Donald

Marshall Sr. said to him or Wary Theresa Paul or Tom Christmas.
But there is no such prohibition relative to the reason why

he gave this inconsistent statement affecting the accused himsel!
You see, Mr. Khattar, as was your right to bring out the inconsi:
statement, now surely the law is that in re-examination the
witness can explain why he gave an inconsistent statement.

MR. KHATTAR:

On so many occasions!

TUHE COURT:

Thus the right to re-examine exists only where there haa‘baen
cross-examination and must be confined to explanation of matters
arising thereon. Thus if a witness har admitted making a

former inconsistent statement, he may in re-axamination
explain his motives for so doing. HNow I haven't the cases

here. But it is poésible that courts way have allowed even
converﬁaiion between people but I won't go that far. 1 won't

go that far but I will pause to give you 759, Rosenblum, because
it is a Qory crucial matter = I will continue our recess

‘another ten, fifteen minutes so that you may show me an authorit

" which will prevenht.m alliowing Mr. Macieil to ask the witness

relative to the inconsistent statement, you follow me, not

_anything about what happened that night. But let us assume the

accused said to this witness, "Don't you dare say tra+ I 4id

" this", it seems to me with great deference, that is proper.

My Lord, up to that point, no quarrel. But may I submit, Hy
Lord that my learned friend is making referance to an occasion
prior to the Preliminzry Inquiry. Now mind you, that's what
he's asked. He wants an opportunity to-
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THE COURT:

It matters littlel It matters littlel The threat if at any
time may have been made the night of the incidént but only

by the accused. ’

Now you understand, Mr. MacNeil, and I rely upon you that you
are not going for any fishing expedition.

MR. MacNEIL:

I know what answer I expect, My Lord. I'm not going on a
fishing expedition. I am instructed- '

THE COURT:

At this moment we are concerned with an explanation of one thing
- why the inconsistent statement. What somebody told him is not
relevant unless that somebody said that to him in the presence
of the accused. FPor the moment I am holding that if the accused
said anything to him, he may answer. I am szying that Mr.

‘Khattar and Mr. Rosenblum, not with such a dogmatic attitude

that I know it all. Like yourselves, we are all endeavouring
to do what is justice in this case and we may make mistakes.

No judge is known mot to have made a mistake.

MR. MacNEIL: | |

Just one other question for clarification, My Lord. Supposing-
THE COURT:

You're not. asking me to help you with your case.

MR. MacNEIL:

No, My Lord.

"THE COURT:

Then don't bring up hypothetical questions!
MR. MacWEIL:

Pine. ———

THE COURT:

Sheriff, may we have the jury.

tuz 45 A.4. JURY POLLED, ALL PRESEWT)
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(10)

(20)

(30)

(TRIAL IN CHIEF RESUMED)

BY MR. MacNEIL: .

Q. Now I believe, sir, that we vere at the point when we
adjourned where I was posing the question, why did you
make the i{nconsistent statement in this court house
yesterday, that 4is, inconsistent with your evidence here
today. Yesterday, I'm sorry. Given in thig courtroom
anyway at this triszl?

THE COURT:

Q. Do you understand the quastion, Witnecse?

A. Yes. _

Q. You understand what Mr.tacieil has agked you? Why
did you - what is your anawer? .

A. I wvas - well, Artie Paul got to me down the circus -

MR. MacREIL:

No, No.

THE COURT: _

I don't want you tc say - you can tell Mr. MacNeil people
that you saw or who camg to see you, but don't say anything
. what they said. Who cama to ses you?

BY MR. MacNEIL:

Q. Who cene to see you?

A. I soen Tom Christmas and Theresa Mary Paul, and I seecn
Artie Psul. - _

Q. Was this yesterday? i

A. No.

BY THE CCUKT:

Q. Did you see anybody elre?

A. When, yestexrday?

Q. Not ycsterday.

BY MR, MacNEIL:

Q. Any time? - -

A. No.
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(10)

(20)

Q. All right, yesterdzy 4id you see zryone else, discuss this
case with anyone else? :

A. Mr. Khattar, .

Q. No, before you discussed it with Mr. Khattar?

MR. KHATTAR:
Witness, please spsak up so I can hear you.

THE WITNHESS: '
Nr. Marshall.

BY MR, MacNEIL:

Q. Donald Marshell. All right row why did you - Senior =
that's Donald Maruﬁall, Sr.?

A. Yes.

Q. Now why did you make that statement yesterday that
Mr. Khattar reforred to as being made - why did you mske
that statement which is inconsistent with your evidence
as given before these gentlemen and His Lordship in this
trial?

A. Scared.

BY THE COURT:

_'O._whnt'l that?

A. I was scared.
Q. Scared of what?

. 'A. Of my life being taken.

(30)

BY MR. MacNEIL:

Q. All right now sir, Mr. Khattar &lso referred to a
conversation that you had with Nr. Donald Marshall, Jr.,
the accused, in this case -

MR, KEATTAR:

I beg your pardon, My Lord, I rise at this point, I'm

rising, of course, on my own recollection and I don't rocali-
&nd I say this with respect, My lLoré, because my mewnory ma2y
not be as good as I think it is - I don't recall hzaving
referrcd to any conversaticn. I do recall having zsked the
vitness if he saw Kr. Marghall, but I don't recall.nnking ki
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" whether he had a conversation. I could be in error,

My Lord, and I mike my objection on that basis.

THE COURT: ,

BY

We will clarify that. Mr. Khattar says he doesn't recall
and at the moment, I must say, looking at my hurried
notes, I don't recall. Ask him what did he say about the
sccused, clear that up.

MR, MacNEIL:

(a0) Q.

What did you ssy about the accused on Saturday moraing,
on this Saturday morning at your home?

THE COURT:

He said something to Mr. Khattar vhen Mr. Khatter was
cross-examining about the accused.
MR. MBC}{EILS )

Al

All ridht, you heard Eis Lordship. You said something to
Mr. Khattar - did you say anything to Mr. Khattar about the
accused on Saturday morning, May 29, 15717

29th of May?
Yes. ; :
No, I just told Mr. Khattar that the accused was down to my

: place. The accuged was down to my place May 29 or May 30,

one of them days. .
THE COURT:

i
tzo)l 0.
/ A.

Mr. Pratico, Mr. MacNell asked you why Yyou nzde the state-
ment outside yesterday to Mr. Khattar, to the oheriff.

You now say you made it becausa you vere scared of your
life. -

Yes.

Kow, your being ecared of your l1ife, is that because of
anything the accused said to you at any time?

No.

MR, MacNEIL:

I take it that conclhdc: that line of questioning on that
neeting on Saturday.
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THE COURT: :
I'm sorry that I had to take over but I rad to put an
end to this.
.- MR. MacNEIL:
That's all right.
THE COURT:
Any further re-examination.
MR. MacNEIL:
(10) There is a question that is bothering me, My Lord.
MR. ROSENBLUM:
Perhaps we better approach the Bench rather than have
the jury go out.
THE COURT:
No.
He is going to ask you a queztion, don't answer it.
‘MR. MacNEIL:
) The question, My Lord, would be to the witness, what is
the basis for hic fear. BHe said that he had fear.
(20) THE COURT: :
He answered not due to anything the accused gaid. Now if
anybody else gaid anything to him, I'm not interested. He
has given you an exganation, namely, he was scared of his
1ife. ' '
MR. MacNEIL:
I was pursuing the matter just for the basis of whethex
his fear was justified or not but I accept your Lordship's
ruling. That's all. '
ey BY THE COURT:
' (30) Q. That man's name was Tom Christmas,was it?
A. Yes. | |
. MR, ROSENBLUM: ' -
2nd Mary Theresa Paul. '
THE WITNESS: '
Artie Paul.

¢

( TEE WITNESS WITHDREW )



209

=176~ PEARL McMILLAN, Dir. Exam. :
PEARL McCMILLAN, being called and duly sworn, testified as
follows: .
BY MR. MacNEIL: (Dir. Exam.)
Q. What is your full namse, please?
A. Pearl Marie McMillan.
Q. What is your occupation?
A. Lab technician at the City Hospital.
Q. That's in the City of Sydney. What are your qualifications
please?
A. I graduated from the Nova Scotia Institute of Technology.
(10) MR. ROSENBLUM:
Admitted, My Lord.
THE COURT:
Mre. McMillan's qualifications as a laboratory technician are
acknowledged and she may give opinion evidence in her specialty.
BY MR. MacNEIL: .
Q. Now were you working as such on the 28th day of Hay, 19712
A, Yes, I was, On call.
Q. At that time did you type the blood of the late Mr. Sandy Seale?
A. On the 29th, I believe. I was called around 12:50 which would
(20) make it the 29th or it may be registered on the 28th. I don't
¢ think we changed the date.
Q. Did you type his blood in any evant?
A. Yes, I did.
Q. What is his blood type?
A. "0O" positive.
Q. Incidentally, Miss McMillan, I will just agk you this one
S guestion. Do you know vhere Crescen: Street is in the City
of Sydney?
A. Yes.
(30) Q. Do you know vhere Wentworth Park 1is?
A. Yes. |
Q. They are both in the City of Sydnay, County of Cepe Breton,
Province of Hova Scotia?
A. Yes.




—~—

477~

(10)

(20)

“(30)

210

P‘EARL HCMIMQ CIOIB-EM.

BY

MR. ROSENBLUM: (Cross=-Exram.)

Miss McMillan, just tell us what diffaerent types bf blocd
there are? :

The main type like in the "A", "B"-

Well we don't know. S6ee, this is your specialty. I have

an idea. .

There are many, many types.

Yes, but the usuval common types.

The usual common types, "A" positive or "A" negative;

"B" positive or "B" negative; "AB" pos. or "AB" negative;

“O" positive or "0" negative.

Now, there would be millions of people with the blood type "O*
are there not?

There would be a lntéé segment of the population.

Yes, and they have the largest clssgification, "0O"?

"O" positive is the largest.

And did you take the blood typing of Donald Marshall Jr. here?
No, I did not.

Or do you know if anybody else d4id?

No, I don't.

And do you know if he has a blood typing of "O" or not?

A. No, I don't. _

Q. You don't know that. But it is the most common type of blood
grouping, is it not, “"0"?

A. Yes. '

BY THE COURT:

Q. What time did you take the classificaiion?

What time did I take his blood?—
Yes.
12:30, roughly.

Was this between operations?
This was vhen he first came in. I had taken blood different times,
later too, between that. I wes working the nzxt dey too so I
was doing him afterwerds, differant tinmes.
( THE WITHESS WITHLREW )
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CST. JOHW MULLOWJEY, Dir. Exam,

CST. JOHN MULLOWNEY, being called and duly sworn, .testified

as
8Y

follows:
MR. MacNEIL: (Dir. Exam.)

Q.

Your full name, Constable?

John Hugh Mullowney.

And you are a member of the City of Sydney Police Porce?

I anm,

And were you acting as such during the month of May, 19712
I was.

And did you have occasion - are you familiar with the Went-
worth Park area?

I anm.

And where is Ventworth Park area?

In the City of Sydney.

County of Cape Breton, Province of iova Scotia?

Yes. «

And .also Crescent Street is in the City of Sydney, are

you familiar with that?

I am,

And that is in the City of Sydney, County of Cape Breton,
Province of Nova Scotia? '

Yes. o

I will lhow'you Exhibit 5. Are you familiar with that area
as set out in that plan? )

Yes, I am, the Wentworth Park area.

pid you have occasion to search the Wentwerth Park area
subsequent to the 28th day of May, 1971?

Yes sir. .
When did you search the area?

"On the 29th of iay, the morning of the 23th.

And as a result of your search, what were the results of
your search?

Searched the whole area and I found a piece of tissue on it
which was on the lawn of 130 Crescent Street.
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(10)

. (20)

Q.
A,
Q.

A.

Cross-Exam, 4
And could you show me please, on Plan, Exhibit S, .where that

is located?

Right here, 130 Crescent Street.

Now when you say right there, is there any marking on there
that would indicate which house it is?

Yes, this house on the plan is numbered as 130 dnd the
name-

THE COURT:

Louder, please.

WITHESS:
=The number of the house is indicated on the plan as 130.
The house is owned by a Mrs. N. Boudreau by the plan here.

BY THE COURT:

Q. Witness, will you mark on that plan, the exhibit, with a circle
where the tissue was found? Then will you show it to the jury.

A. (Witness complied.) Approximately two feet in on her ﬁroPerty
from the curb, south curb. (Shown to the jury.)

BY MR. MacNEIL:

Q. I show you an envelope marked Exhibit 2, what are the contents _
of that envelope? '

A. This is the piece of kleenex that I picked up on that lawn on
Crescent Street and took it into the station and tagged it.

Q. Louder.

A. I took it into the police office and I tagged it and I passed it
over to Cst. - Sgt. 4. R. lacDonald,

BY R. ROSENBLUM: (Crocs-Exam.) _

Q. You searched the pzrk grounds, did you not?

a. Yes sir. _

Q. When was that, Cst. Mullowney, when you &ié this secarching?

In the morning of the 29th.
But what time?
We were detailed there approximately quarter to nine-

.
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Q.

In the morning -

-Sgt. MacDonald - yes.

And I suppose all over the park grounds there was lots of
debris?

Yes sir.

Kleenex tissue, napkins, empty pop bottles, empty liquor bottles?
In the park area, yes.

All over the place?

Not on this particular lawn.

No, I'm coming to the lawn. What you say is you found a piece of
kleenex which you identified on the lawn in front of 130 Crescent
Street?

Yes sir.

Is that right?

Yes.

Now that is the only piece of kleenex you saw there?

On that particular lawn? '

On that particular lawn.

Yes sir.

( THE WITWESS WITIlDREW )

%
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D L] ’mﬂsol‘, Dir. nxam.
D. MATTSON, being called and duly sworn, testifiad as follows-

MR, MaciEIL: (Dir. Exam.)

What is your full name, please?

+ Marwell Dwight Mattson.

Where dc you live?

103 Byng Avenue, Sydney.

And were you living there during the month of Hay, 1971, and

particularly the 28th day of May, 1971?

Yes sir, I was.

I'm going to show you a plan which is marked Exhibit 5.

Are you able to read plans?

Yes, I live right here.

You say "right here®", that would be on-

On the north side of the plan and it is marked "103%.

What else is marked there?

'103, red house, Mattson®.

Now were you at home in the late hours of the 28th of May,
19712

Yes sir, I was.

And did anything take place?

It 4id, yes.

What did you observe?

A few minutes before midnight, May 28, 1971, I went upstairs

to bed or to go to bed. Shortly after getting to my bedroom,

which is on the south side of the house, on the Byng Avenue side,
I heard some talking coming from the street. I couldn't make
out all of the conversation but I did hear a part of it.

‘The conversation that I heard-

2.

A.

1"B~

No, as a result of the conversat‘on, that you heard - how
many people were in this conversation?

I don't know. It was dark so I couldn't see the number of
people tnat were involved but I could heaz- ’
ROSHIIBLUM:

Not until His Lordship tells you.



(10)

(20)

M.

MR.

215

D. MATTSON, Direct Lxam.

MacNEIL: : i

He
BRY

can hear. He's not saying what'they were saying.
MR, MacdEIL:

BY

You could what?

I could hear more than one person talk.

And as a result of this conversation that you heard in front
of your house, did you do anything?

I called the City Police.

pid you recognize any of the people engaged in conversation?

I aid not, no sir.

And did you observe anything after yourade the telsphone call?
I aid, yes sir.

What?

I observed a man walk out to the center of the streest, hold up
a car and display his arm and then this man got in this car
which went in the direction of George Street 2nd at this Jjuncture
I again called the City Police.

MR. ROSENBLUM: (Cross-Exam.)

Q.

A.
Q.

Q..
A.

- 8

A.

Mr. Mattson, did you see more than one persos getting into the
car with - when you say "hold up a car®", you mean flag down

i car?

Yes.

You use the words "hold up" which might involve robbery or
something like that: you don't mean that?

No. )

What you mean is you heard some voices around midnignt, or ten
after or something like that and there was more than one person
engaged in conversation? -

Yes.

And so then you looked out and you saw & man sgcppinq a car
and displaying his arm? | '

Yes sir.
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Q. And then that man getting into the car?

A. Yes. '

Q. Was there more than one person that got into the car or did
you notice?

A. I'm not sure,

Q. You didn't notice?

A. No. |

-

( THE WITNESS WITHDREW )

(10) MR. MacNEIL: '
That is the case for the Prosecution, if Your Lordship pleases,
we tender the exhibits and rest.

.- ":- (12:15 P.M. COURT RECESSED TO 2:00 P.M.)

Lt 4
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