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ATTORNEY.GENERAL OF QUEBEC et al. v. LECH_ASSEUR et al. 

Supreme Court of Canada, Laskin C J C , Martland, Ritchie, Dickson, Beet:, 

Estey, McIntyre., Chouinard and Gamer JJ Norember d. 1981. 

Constitutional law — Distribution of legislative authority — Criminal juris-
diction — Criminal Code provision permitting any person having reasonable 
and probable grounds to lay information charging indictable offence — Quebec 
Youth Protection Act providing that charges against juNenile may only proceed 
to Court through director of youth protection — Whether Criminal Code 
provision intra vires Parliament — Whether Quebec legislation inoperative by 
reason of conflict with federal legislation — Cr. Code, as. 455, 129 — Juvenile 
Delinquents Act, R.S.C. 1970, c. 1-3, as. 3, 39 — Youth Protection Act, 1977 
(Que.), c. 20, as. 38, 40, 60, 61, 74, 75 — British North America Act, 1867, as. 
91(27), 92(14). 

Constitutional law — Distribution of legislatke authority — Juvenile delin-
quents — Criminal Code provision permitting any person having reasonable 
and probable grounds to lay information charging indictable offence — Quebec 
Youth Protection Act providing that charges against juvenile may only proceed 
to Court through director of youth protection — Whether Criminal Code 
provision intra vires Parliament — Whether Quebec legislation inoperative by 
reason of conflict with federal legislation — Cr. Code, as. 455, 129 — Juvenile 
Delinquents Act, R.S.C. 1970, c. J-3, as. 3, 39 — Youth Protection Act, 1977 
(Que.), c. 20, as. 38, 40, 60, 61, 74, 76 — British North America Act, 1867, as. 
91(27), 92(14). 
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Sections 40, 60. 61 and 74 (rep. & sub. 1979. c. 42. s. 14) of the Youth Protection Act. 1977 (Que.), c. 20. which, in effect, provide that where any person has 
reasonable cause to believe a child has committed an offence then a director of 
youth protection becomes seized of the case which may only proceed to Court with 
his consent, are inoperative by reason of their conflict with paramount valid federal 
legislation. namely, the Juvenile Delinquents Act, R.S.C. 1970, c. J-3, and s. 455 (rep. & sub. R.S.C. 1970. c. 2 (2nd Supp.), s. 5) of the Criminal Code. This latter 
pros ision permits any person who has reasonable and probable grounds, to initiate 
judicial process by laying an information charging an indictable offence and is 
validly enacted under Parliament's power ins. 91(27) of the British North America Ar t .  I.sc 

to legislate for criminal procedure. Section 455 is an integral part of the 
criminal process and the Province's authority to legislate in relation to the adminis-
tration of justice in the Province under s. 92(14) of the 

British North America Act, Ixt;: 
cannot be invoked to interfere with Parliament's legislative authority in the 

area of criminal procedure. 

[..4 -G. B.C. v. Smith, 
[19691 1 C.C.C. 244, 65 D.L.R. (2d) 82, [1967] S.C.R. 702, 

2 C.R.N.S. 277. 61 W.W.R. 2:36: Lund v. Thompson, [1958] 3 W.L.R. 594: R. v. Hauser et al. (1979,) 46 C.C.C. (2d) 481, 98 D.L.R. (3d) 193, [1979] 1 S.C.R. 984. 8 
C.R. (3c1) 89. (1979) 5 W.W.R. I. 16 A.R. 91, 26 N.R. 541: R. v. Azi: (1981). 57 
C.C.C. (2di 97, 119 D.L.R. (3d) 513. 19 C.R. (3c1) 26,35 N.R. 1, refd to) 

APPEAL by the Attorney-General of the Province of Quebec 
from a judgment of the Quebec Court of Appeal, 22 R.F.L. (2d) 
76, affirming a judgment of Legault J., 19 C.R. (3d) 1, [1980] Que. 
S.C. 662. refusing to grant prohibition. 

H. Brun, L. Crete and P. Monty, for appellant, Attorney-General of Quebec. 
D. L. Clancy and P. A. Insley, for appellant, Attorney-General of British Columbia, 
W. Henkel. Q.C., for appellant, Attorney-General of Alberta. 
B. Schwartz, for appellant, Attorney-General of Saskatchewan. 
D. Pic/e, for respondent, Yolande Touchette. 
1. Cousinean, for respondent, Director of Youth Protection, 
R. Langlois, J. Mabbutt and B. Gravel, for respondent, Attorney-General of Canada. 

The judgment of the Court was delivered by 
LASKIN C.J.C.:—This appeal, which is here by leave, arises out 

of an information laid by the mise-en-cause, Yolande Touchette, 
charging one Jean Bergeron, then under age 18, with robbery. 
The information invoked Criminal Code, s. 302(b), and s. 3 of the Juvenile Delinquents Act, R.S.C. 1970, c. J-3. Judge Lechasseur 
of the Quebec Youth Court rejected a defence contention that the 
Youth Protection Act, 1977 (Que.), c. 20, applied to preclude 
consideration of a complaint against a person under age 18 not 
brought in accordance with that Act. He held that the Juvenile 
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Delinquents Act prevailed in the circumstances and that he was 
entitled to act on the information laid by the victim of the robbery. 

The Attorney-General of Quebec, who had intervened in the 
proceedings before Judge Lechasseur, sought prohibition which 
was denied by Legault J. of the Quebec Superior Court [19 C.R. 
(3d) 1, [1980] Que. S.C. 662]. An appeal to the Quebec Court of 
Appeal was dismissed [22 R.F.L. (2d) 76]. On leave being given to 
come here, four questions were posed for this Court's determina-
tion, as follows: 

I. Are sections 40, 60. 61 and 74 o: the Quebec Youth Pr,,t<clain Art S.Q. 
1977. Chap. 20, ultra-vires the Legislature of Quebec.? 

Is section 455 of the Criminal Code (R.S.C. 1970, Chap. C-34) ultra-
vires the federal Parliament? 

If sections 40, 60, 61 and 74 of the Quebec loidth Protect;on Act and 
section 455 of the Criminal Code are held valid, are the aforementioned 
sections of the Quebec Youth Protection Act constitutionally operative? 
Does section 129 of the Criminal Code render sections 40. 60, 61 and 74 
of the Quebec Youth Protection Act inoperative? 

The Youth Protection Act is a comprehensive statute directed to 
the protection of children, defined to mean persons under age 18. 
It provides for the appointment of directors of youth protection 
who are given broad powers to take protective measures in the 
interests of children whose security or development is considered 
to be in danger as delineated in s. 38. Sections 40, 60, 61 and 74 
[rep. & sub. 1979. c. 42, s. 14], referred to in the first and third 
questions before this Court, are as follows: 

40. If a person has reasonable cause to believe that a child has committed 
an offence against any act or regulation in force in Quebec. the director shall 
be seized of the case before the institution of any judicial proceeding. 

60. Any decision concerning the directing of a child shall be taken jointly by 
the director and a person designated by the Ministre de la justice in the 
following cases: 

where an act contrary to any law or regulation in force in Quebec is 
imputed to the child: 

where the parents of the child or the child himself, if he is fourteen 
years of age or older, disagree on the voluntary measures proposed: 

(0 where the director believes it advisable to seize the Court of the 
case of the child except where he must compel the parents or the 
child to consent to the application of an urgent measure contem-
plated in the second paragraph of section 47. 

The director and the person designated by the Ministre de la justice under 
the first paragraph, the Comite or the arbitrator designated by it in the case 
contemplated in paragraph f of section M shall not seize the Court of the case 
of a child less than fourteen years of age for an act contrary to any act or 
regulation in forte in Quebec. 
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The person designated by the Ministre de la justice under the first 
paragraph shall not act in any capacity whatever in a judicial proceeding 
involving a child about whom a decision in which he participated was taken. 

61. In the cases provided for in section 60, the director and the person 
appointed by the Ministre de la justice shall decide 

(a) to commit the child to the care of the director for the application of 
voluntary measures: 

(bi to seize the Court of the case: or 

(e) to close the record. 

74. Except in the cases of urgency contemplated in section 47, the Court 
shall be seized of the case of a child whose security or development is 
considered to be in danger or to whom an act contrary to any act or regulation 
in force in Quebec is imputed, only by the director acting in cooperation with 
a person designated by the Ministre de la justice, by the Comite or by the 
23.  arbitrator designated by it in the case contemplated in paragraph ( of section 

The Court may be seized of the case of a child by the child himself or his parents if they disagree with 

(b) 
the decision to prolong the period of voluntary foster care in a 
reception centre or a foster family. 

Judge Lechasseur, in his reasons denying the provincial conten-
tion, agreed that the protection and welfare of children fell within 
provincial legislative competence but, at the same time, such 
provincial provisions as were set out in ss. 60, 61 and 74 of the 
Youth Protection Act 

could not operate where competent federal 
juvenile delinquency legislation applied, as it did in the case before 
him. The validity of the Juvenile Delinquents Act had been upheld by the Supreme Court of Canada in A.-G. B.C. v. Smith, [1969j 1 C.C.C. 244, 65 D.L.R. (2d) 82, [19671 S.C.R. 702. Moreover, the 
right to lay an information in respect of an alleged indictable 
offence was one of the rights recognized by Parliament in Criminal Code, 

s. 455 [rep. & sub. R.S.C. 1970, c. 2 (2nd Supp.), s. 5], reading as follows: 
455. 

Any one who, on reasonable and probable grounds, believes that a 
person has committed an indictable offence may lay an information in writing 
and under oath before a justice, and the justice shall receive the information, where it is alleged 

(a) 
that the person has committed, anywhere, an indictable offence that 
may be tried in the province in which the justice resides, and that the person 

(i) is or is believed to be, or 

(a) 
a joint decision of the director and a person designated by the 
Ministre de la justice or a decision of the arbitrator designated by 
the Comite under paragraph"' of section 23, or 
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(ii) resides or is believed to reside, 

within the territorial jurisdiction of the justice; 

(6) that the person, wherever he may be, has committed an indictable 
offence within the territorial jurisdiction of the justice; 

that the person has, anywhere, unlawfully received property that 
was unlawfully obtained within the territorial jurisdiction of the 
justice: or 

that the person has in his possession stolen property within the 
territorial jurisdiction of the justice. 

In the result, Judge Lechasseur held that the Youth Protection 
Act was unconstitutional in respect of those of its aspects that 
were before him. 

Legault J. of the Quebec Superior Court, in refusing the 
request for prohibition to Judge Lechasseur, held similarly, in 
extensive reasons that ss. 40, 60, 61 and 74 of the Youth 
Protection Act were invalid in the face of the Juvenile Delin-
quents Act and Criminal Code, s. 455. In affirming the refusal of 
prohibition, Turgeon J.A. of the Quebec Court of Appeal, Lajoie 
J.A. concurring, pointed out that although the Youth Protection 
Act has a valid provincial object, it cannot in its application 
abrogate or supersede the application to juveniles of the federal 
Juvenile Delinquents Act in respect of criminal matters, as in this 
case, arising out of an information charging an indictable offence. 
It was not open to the Province to deal with this particular matter 
non-judicially when the federal enactment prescribed judicial 
treatment. There was, in his view, a direct conflict between the 
provincial Act and the federal Act and the former must give way. 
McCarthy J.A., in concurring reasons, referred to the validity of 
Criminal Code, s. 455, and to the incompatibility of the relevant 
provisions of the Youth Protection Act with s. 455. This was 
enough to dispose of the appeal without challenging the intrinsic 
validity of the Youth Protection Act. 

Two central issues emerged in the course of the hearing in this 
Court, issues similar to those that engaged the Courts below. The 
first was whether the Youth Protection Act, and especially the 
four sections set out above, could operate in the face of the 
Juvenile Delinquents Act where a young person who, by reason of 
age, was within both Acts under a charge of an indictable offence. 
The second issue, related to the first, was whether Criminal 
Code, s. 455, authorizing the laying of an information respecting 
the alleged commission of an indictable offence, was valid federal 
legislation or, even if valid, could have effect as against the Youth 
Protection Act and the particular provisions thereof set out above. 
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No attack is made against the validity of the federal 
Juvenile Delinquents Act. It 

is enough to refer here to one of its key provi-
sions, s. 3(1), reading as follows: 

3(1) The commission by a child of any of the acts enumerated in the 
definition "juvenile delinquent" in subsection 2(1), constitutes an offence to be 
known as a delinquency, and shall be dealt with as hereinafter provided. 

If it applies to the facts herein, in association with 
Criminal Code, 

s. 455, it must follow that the specified sections of the 
Youth Protection Act 

become inoperative. That there would be a conflict 
between the two enactments is, to me, obvious. Although Q. 1 
poses a direct issue of validity or invalidity. I do not think such an 
assessment is required in the present case. The impugned provi-
sions are part of a statute which, in its relation to child welfare 
and child protection, appears to be within provincial legislative 
competence. I would be loath to fasten on any particular provi-
sions as being per se unconstitutional rather than as courting 
inoperability because they cannot, under the circumstances 
herein, stand consistently with relevant and valid federal prescrip-
tions. 

It was suggested in the factum of the intervening Attorney 
- General of Canada that the Youth Protection Act itself yields to the paramountcy of the Juvenile Delinquents Act by reason of the 

second paragraph of s. 75 of the former Act. Section 75 is as follows: 

75. Where an act contrary to any act or regulation of Quebec is imputed to a 
child, the provisions of the Summary Convictions Act (Revised Statutes. 1964, 
chapter 35) not inconsistent with this division apply, a wound's. 

Where an act contrary to any act or regulation of Canada is imputed to a 
child, the Juvenile Delinquents Act applies. 

In the other cases, the Court shall be seized by the filing of a sworn decla- 
ration containing, if possible, the names of the child and of his parents, their 
address, their ages and a summary of the facts justifying the intervention of the Court. 

Every officer of the Court and every person working in an establishment 
must, when so required, assist a person who wishes to file a declaration under the third paragraph. 

I do not have to come to a conclusion on the merit of this 
contention but I am bound to say that the explanation of the 
second paragraph of s. 75 given by counsel for the Attorney-
General of Quebec is appealing. The explanation, shortly put, is 
that s. 75 does not come into play until Court proceedings are 
taken and that it has no application where the provincial author-
ities intervene before the institution of judicial proceedings. This, 
of course, is the main contention of the Attorney-General of 
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Quebec and it requires consideration of whether it is open to a 
Province to preclude federally authorized proceedings by intro-
ducing provincial adjustment or corrective machinery of its own in 
place of or in advance of judicial proceedings. On this view of the 
matter, it is unnecessary to pursue the application of s. 75 either 
in the terms advanced by the Attorney-General of Canada or by 
the Attorney-General of Quebec. 

Criminal Code, s. 455. thus becomes the pivotal provision, 
leading as it does to the application of s. 3(1) of the Juvenile 
Delinquents Act and other associated provisions which it is unnec-
essary to set out. Section 455 has already been set out above. The 
validity of this provision is challenged as being an invasion of 
provincial legislative authority in relation to "the administration of 
justice in the Province" under s. 92(14) of the British North 
America Act, 1867. Whatever this provision encompasses it 
cannot be invoked to interfere with the legislative authority of 
Parliament in relation to the criminal law, including the procedure 
in criminal matters, bestowed by s. 91(27) of the British North 
America Act, 1867 and so bestowed notwithstanding, inter alia, 
anything in s. 92. Is, then. s. 455 a provision respecting criminal 
procedure as included in the governing grant of authority in 
relation to the criminal law? 

Criminal Code, s. 455, is a long standing provision. It was in 
the original Code of 1892 as s. 558 and, as federal legislation, had 
its origin in 1869 (Can.), c. 30, s. 1, and see also the Criminal 
Procedure Act, R.S.C. 1886, c. 174, s. 30. Beyond this, it has its 
roots in English criminal law (see the Indictable Offences Act, 
1848 (U.K.), c. 42, s. 1, replaced by the Magistrates' Courts Act, 
1952 (U.K.), c. 55, s. 1 ("Criminal Jurisdiction and Procedure"), 
and r• • s a fundamental precept in the right of an ordinary 
citizen, the victim•a_rriminaI o ence. to .v an information 
against the offender: see Lund r. Thompson, [1958] 3 W.L.R. 594, 
per Diplock J. Members of the community were thus given a role 
in the enforcement of public order, and their involvement in the 
criminal process carried over into Canadian prescriptions adopted 
by the Parliament of Canada. 

That the present s. 455, no less than its forerunners, is within 
federal competence as an exercise of power in relation to the 
criminal law, including procedure in a criminal matter, appears to 
me to be incontestable. The section makes it possible for a charge 
of an indictable offence to be brought before a Justice of the Peace 
or a Magistrate to consider the issue of a summons or a warrant in 
respect of the charge. The criminal process is thus initiated and 
this initiation is integral to the process. 
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It is beside the point that an Attorney-General may stay 
proceedings initiated by the victim of a crime. That does not tell in 
favour of the provincial jurisdiction asserted in the present case, 
nor does it impeach the validity of s. 455. Nothing in this case 
engages the issues canvassed in R. v. Hauser et al. (1979), 46 
C.C.C. (2d) 481, 98 D.L.R. (3d) 193, [1979] 1 S.C.R. 9S-1. or in R. 
v. Aziz (1981), 57 C.C.C. 2d 97, 119 D.L.R. (3d) 513, 19 C.R. (3d) 
26. 

Although a question was put as to whether Criminal Code, s. 
129, rendered ss. 40, 60, 61 and 74 of the Youth Protection Act 
inoperative, that issue fell away during the course of the 
argument in this Court. Indeed, I can see no ground upon which s. 
129 could be brought into account to challenge the administration 
by provincial public officials of the aforementioned provisions of 
the Youth Protection Act. This can readily be seen from a mere 
perusal of s. 129 which reads as follows: 

129. Every one who asks or obtains or agrees to receive or obtain any 
valuable consideration for himself or any other person by agreeing to 
compound or conceal an indictable offence is guilty of an indictable offence and 
is liable to imprisonment for two years. 

The situation is, of course, different with respect to :he conjoint 
application of the Juvenile Delinquents Act and Criminal Code, s. 
455. Their effect is to make the provincial provisions inoperative 
in the present case. 

One further point should be mentioned. Emphasis was laid upon 
s. 39 of the Juvenile Delinquents Act as itself making way for the 
application of otherwise valid provincial legislation. Section 39 is 
as follows: 

39. Nothing in this Act shall be construed as having the effect of repealing 
or overriding any provision of any provincial statute intended for the 
protection or benefit of children; and when a juvenile delinquent. who has not 
been guilty of an act that is under the provisions of the Crp,;inal Code an 
indictable offence, comes within the provisions of a provincial statute, he may 
be dealt with either under such statute or under this Act as may be deemed to 
be in the best interests of the child. 

I can construe this provision in no other way than as preserving 
the paramountcy of the Juvenile Delinquents Act in the case of a 
charge of an indictable offence. The fact that the section speaks of 
a juvenile who has not been guilty of an indictable offence under 
the Criminal Code cannot mean that prior guilt is a condition of 
the application of the federal Act. Such a construction would erode 
it before it could have any effect. 
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Perhaps it would be a fitting oppor-
tunity for us to learn how far it is con-
sidered desirable to keep the power of 
private prosecution in serious crimes of 
this nature, and how far the Director of 
Public Prosecutions should, when a pri-
vate prosecution is started, be permitted 
or encouraged to take over the prosecu-
tion. 1 hope I have indicated the nature 
of the inquiries that arise in connection 
with this responsibility. I hope we shall 
have from the Attorney-General a com-
prehensive statement on his powers and 
the principles upon which he exercises 
them. 

8.51 p.m. 
The Attorney-General (Sir Hartley 

Sha%cross) : I am glad to have the oppor-
tunity of talking about the position of the 
Attorney-General in connection with pro-
secutions because. as my hon. and learned 
Friend the Member for Leicester. North-
East iNtr. Un2oed-Thomas), said, there 
has been some criticism that my enforce-
ment of the criminal law was,,a matter of 
expediency.. Indeed, it was seriously 
suggested that the operation of the law 
should be virtually automatic where any 
breach of it was known or suspected to 
have occurred. The tru:h is, of course. 
that the exercise of a discretion in a quasi-
judicial way as to whether or when I 
must take steps to znfor,:e the criminal 
law is exactly one of the duties of the 
office of the Attorney -General, as it is 
of the office of the Director of Public 
Prosecutions sho vvorks under the direc-
tion of the ,Nttorney -General. 

It has never been the rule in this coun-
try—I hope it never will be—that 
suspected criminal offences must automa-
tically be the sub!ect of prosecution. 
Indeed, the very first re2ulations under 
which the Director of PubLc Prosecutions 
worked pros ided that he should intervene 
to prosecute. amongst other cases: 

whervier it appears that the offence or the 
circumstances of its commission is or are of 
such a charact:r :hat a prosecution in respect 
thereof is requir:J in the public interest." 
That is still the dominant consideration. I 
should perhaps sav that. althoueh he is 
called the Director of Public Prosecu-
tions. constitutionally I am responsible 
for all his decisions and as a Minister 
Of the Crown I am answerable to the 
House for any. decision he may make in 
particular cases. 

ARY 1951 General's Responsibility) 682 

So. under the tradition of our criminal 
law the position is that the Attorney-
General and the Director of Public Pro-
secutions only intervene to direct a 
prosecution when they consider it in the 
public interest so to do. Lord Simon. who 
was once hiiNelf a most distinguished 
Attorney-General, put the position very 
clearly when he said in debate in this 
House: 
" there is no greater nonsense talked about ;he 
Attorney-General's duty than the suggestion 
that in all cases the Attorney-General ought 
to decide to prosecute merely because he 
thinks there is what the lawyers call '1 Cate ' 
It is not true, and no one who has held that 
office supposes it is." —(OFFICIAL REPORT. 1st 
December. 1925 ; Vol. 188 ; e. 2105] 

My hon. and learned Friend then asked 
me how I direct myself in deciding 
whether or not to prosecute in a particu-
lar case. That is "a very wide subject 
indeed, but there is only one considera-
tion which is altogether excluded, and 
that is the repercussion of a given decision 
upon my personal or my party's or the 
Government's political fortunes that is 
a consideration which never enters into 
account. Apart from that, the Attorney-
General may have to have regard to a 
variety of considerations, all of them 
leading to the final question—would a 
prosecution be in the public interest, in-
cluding in that phrase of course, in the 
interests of justice? 

Usually it is merely a question of 
examining the evidence. Is the evidence 
sufficient to justify a man being placed 
on his trial? The other day. in a case 
of murder to which the hon. and learned 
Gentleman referred—a case which 
became the subject of a good deal of 
publicity-1 personally decided not to 
prosecute. I examined the papers my-
self, and I came to the conclusion that 
it was not an appropriate case in which 
I should instruct the Director of Public 
Prosecutions on behalf of the Crown. 

It is not in .the public interest to put 
a man upon trial. whatever the suspicions 
may be about the matter, when the evi-
dence is insufficient to justify his con-
viction, or even to call upon him for an 
explanation. So the ordinary case is one 
where one has to review the evidence, to 
consider whether the evidence goes 
beyond mere suspicion and is sufficient 
to justify a man being put on trial for .4 
specific criminal offence. 

. 'i%••••," ..q.. -":4,•Vr 4 

4'24. • t-,1  --eltrj.:Cit," 
r• . • 
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[THE ATTORNEY-GENERAL.) put, and is not put, under pressure by his 
In other cases wider considerations colleagues in the matter. 

than that are involved. It is not always 
Nor, of course, can the Attorney. in the public interest to go through the 

General shift his responsibility for making whole process of the criminal law if, at 
the decision on to the shoulders of his the end of the day, perhaps because of colleagues. 

If political considerations mitigating circumstances, perhaps because 
which, in the broad sense that I have in- of what the defendant has already 
dicated, affect government in the abstract suffered, only a nominal penalty is likely 
arise, it is the Attorney-General, applying to be imposed. And almost every day in 
his judicial mind, who has to be the sole particular cases, and where guilt has judge of those considerations. been admitted, I decide that the interests 

That was the view that Lord Birken- of public justice will be sufficiently 
head once expressed on a famous served not by prosecuting, but perhaps 
occasion, and Lord Simon stated that the by causing a warning to be administered 
Attorney-General: instead. 

Sometimes, of course, the considera- 
tions may be wider still. Prosecution 
may involve a question of public policy 
or national, or sometimes international, 
concern but in cases like that, the 
Attorney-General has to make up his 
mind not as a party politician he must 
in a quasi-judicial way consider the effect 
of prosecution up•ri the administration of 
law and of government ifl the abstract 
rather than in any party sense. Usually. 
making up my mind on these matters. 
have the advice of the Director of Public 
Prosecutions and very-  often of Treasury 
Counsel as well. I have hardly e‘er, if 
ever, refused to prosecute when they 
have advised prosecution. I have some-
times ordered prosecution when the 
ads ice was against it. 

I think the true doctrine is that it is the 
duty of an .Attor-.cy-General, in deciding 
whether or not to authorise the prosecu-
tion, to acquaint himself ‘A,  ith all the 
relevant facts, inclading. for instance, the 
effect which the r)secation, successful or 
unsuccessful as the case may be. would 
have upon public morale and order, and 
with any other considerations affecting 
public policy. 

In order so to inform himself, he may. 
although I do not think he is obliged to. 
consult with any of his colleacues in the 
Go‘crnment : and indeed. as Cord Simon .  
once said, he would in some cases be a 
fool if he did no:. On the other hand. 
the assistance of his colleagues is con-
fined to informing him of particular con-
siderations which-  might affect his own 
decision, and does not consist, and must 
not consist, in telling him what that 
decision ought to be. The responsibility 
for the eventual decision rests with the 
Attorney-General, and he is not to be  

". . . should absolutely decline to rec:i‘e 
orders from the Prime Minister. or Cabinet or 
anybody else that he shall prosecute." 

I would add to that that he should also 
decline to receive orders that he should 
not prosecute. That the traditional 
and undoubted position of the Attorney-
General in such matters. 

Questions have been raised. I know, in 
reg.ard to prosecutions in respect of illegal 
strikes under the Conditions of Employ-
ment and National Arbitration Order—
Order No. 1305, as it is more familiarly 
called. The law laid down by that Order, 
as the hon. and learned Gentleman said, 
is not always easy to apply to all indus-
trial disputes in peace-time. If one prose-
cutes too soon, it may only exacerbate the 
difficulties and impede the opportunities 
of settling the dispute by negotiation or 
arbitration. Prosecution may result in 
the indkiduals proceeded against being 
made marty rs in the opinion of their col-
leagues, and instead of leading to the 
observance of the law it may produce 
e‘en greater disregard of it and so bring 
the law further into disrepute. But whilst 
I would never allow a threat of criminal 
action to be used as a kind of pawn in 
industrial relations, I shall not hesistate 
to prosecute in what " The Times " 
described as " appropriate cases "" and at 
the approprate time.-  The public cannot 
be held to ransom nor the law as it is at 
present be brought into complete disre-
pute. 

On the other hand, there may well be 
circumstances in which the public con-
venience is not 'affected by the strike or in 
which, for other reasons, the public 
interest is not served by prosecution. 
Lord Birkenhead, again, in one case felt 
that the public interest was best met by a 
withdrawal of proceedings which had  
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already been started, on an undertaking 
by the individuals concerned to resume 
work. I cannot pretend to lay down in 
advance any rules on which I should act 
in these matters. I am always loth to pro-
ceed against the rank and file in an in-
dustrial dispute where the real inciters and 
leaders have succeeded in covering up 
their activities. 

There have been some strikes in the 
past in which I could not prosecute under 
this Order because technicallv there was 
no trade dispute. There have been several 
where I was about to prosecute when the 
strike collapsed. I prosecuted in the case 
of the gas strike in North London recently 
because the public were being caused 
great inconvenience and hardship. More-
over, the information available to me 
showed that, whilst there was a pretence 
bent made of ureing strikers to return to 
vyork, the truth was that the Communists 
vi,ere anxious to see the strike continue. 

There was a Mr. Berridge. who was the 
North London organiser for the Amalga-
mated Engineering Union. an avowed 
Communist, whose official..duty it was to 
his union to secure a return to work, but 
who bent his unofficial efforts in the oppo-
site direction In his office, whether as a 
mere clerk, as nominally he is. or as an 
invigilator over Ntr. Berridge. as in 
accordance with Communist technique he 
:nay be, was a Mr. Glading, a gentleman 
who was implicated in the Communist 
conspiracy in Meirut and vv ho in this 
country in lo38 eot six years' penal sery 
tide for acting as a professional spy for 
Russia. In that case, the strike prosecu-
tion brought home to everybody that what 
was in point was not merely some matter 
of.  industrial regulation, but that the 
criminal law was being broken and the 
prosecution had a salutary effect. 

In the printing trade dispute which 
occurred recenth. wher: 5th narties were 
in breach of the law. althotieh I think the 
initial illegality was on the part of the 
compositors. I did not in the earlier stages 
consider that the criminal law should 
be invoked, but as the strike went on. I 
caused police inquiries to be made with a 
view to prosecuting the leaders on both 
sides, and the dispute then came to an 
end. I just mention these as examples of 
particular cases in recent times. One has 
to look at each case on its merits as it 

with a knowledge of all the circum-
stances, it seems in the public interest so 
to do. 

Those who criticise me for prosecuting 
in one case and not in another are either 
unfamiliar, as they may very easily be, 
with all the facts and circumstances, or 
they are really saying that I should be 
influenced by political considerations in 
this matter, but that, of course, no 
Attorney-General could possibly allow 
himself to be, even if the course of pur-
suing that duty might involve him in per-
sonal unpopularity. 

There was a case the other day in which 
I was asked whether or not something 
which had been published in one of the 
newspapers amounted in law to treason, 
and I said that I thought that what had 
been done was legally treason, but that. 
as at present advised, I did not propose to 
prosecute. That may sound very startling, 
but although thesentexce for treason is 
always death, the offence itself is of vary-
ing degrees of gravity. In some ways it 
is akin to sedition. There, again. if I 
may quote Lord Simon. who was himself 
quoting that great constitutional authority 
Professor Dicey: 

The kcal definition of sedition might 
e3Sil he used Co assist to check a great deal 
of •A hat is ordinarily considered allowable 
discussion, and would, if rigidly enforced, he 
inconsisten: ith the prevailing forms of poli- 
tical aeitaton."—(OFFictAt, REPORT. 1st 
December. 1925 Vol. 188. c. 2107.) 
I do not think myself that law and order 
are necessarily promoted by prosecution in 
every case. but, of course, in talking of 
treason, it must be said that treason is a 
very erase offence. and nobody should 
think that I would lightly refrain from 
prosecuting in properly established cases. 

The existence of this discretion and 
the utility of this discretion in the 
Attorney-General whether or not to 
prosecute in particular cases has been so 
well recognised that there has been an 
increasing tendency in recent years to 
provide that there shall be no proceedings 
as to particular classes of offences created 
by Statute without the consent of the 
Attornev-General or the Director of 
Public Prosecutions. That kind of pro-
vision has been made to ensure that there 
will be no automatic prosecutions and 
that there will be no frivolous and un-
necessary prosecutions in such cases. 
That is a Parliamentary recognition, if 
any such recognition were required, that 

arises. I shall apply my unfettered discre-
tion to all these cases, prosecuting when, 

- 
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[THE ATTORNEY-GENERAL.] 
it is the duty of the Attorney-General and 
the Director to exercise their discretion 
in every case whether or not to invoke 
the machinery of the criminal law. 

But where a provision of that kind does 
not exist, where it is not expressly pro-
vided that there shall not be any prose-
cution without the consent of the 
Attorney-General or the Director of 
Public Prosecutions, the general position 
in English law—I think it is different in 
Scotland where my right hon. and learned 
Friend the Lord Advocate prosecutes at 
his discretion in all cases—is that any 
private citizen can come along and set 
the criminal law in motion. That is really 
the safeguard if the Attorney-General and 
the Director of Public Prosecutions and the 
police all neglect their duties and do 
not prosecute in cases where. manifestly, 
prosecutions ought to take place. 

That was how in the recent—case, 
to which my hon. and learned Friend 
referred, it was possible to start a private 
prosecution in that case of murder. My 
hon. and learned Friend referred to the 
fact that the private prosecution having 
been initiated in that case. the Director 
of Public Prosecutions subsequently took 
over the conduct of the case, and that 
eventually the case was dismissed by the 
magistrates. In a case of murder, 
although a private citizen may initiate 
proceedings to the extent of applying for 
and obtaining a warrant for the arrest of 
some named individual, it is the statutory 
duty of the Director of Public Prosecu-
tions to step in and take over the conduct 
of the case, no doubt because Parliament 
has thought that in cases of such gravity 
it is important that the prosecution should 
be conducted with all possible safeguards 
by an experienced official such as the 
Director of Public Prosecutions. He took 
over that particular case. he instructed 
Treasury Counsel of standing to conduct 
the proceedines, and, in the end, the 
magistrates, having heard the whole of 
the facts, decided that there was no pritnti 

facie case for the defendant to be called 
upon to answer. 

But. apart from certain particular cases 
where, if proceedings are started, the 
Director of Public Prosecutions must in-
tervene and take them over, the general 
rule of law is that if the Director, the 
Attorney-General or the police do not in-
stitute criminal proceedings themselves,  

then it is open to any private individual 
so to do. On the whole. I think that 
is a safeguard which we have to maintain 
in this country so long as the Attorney. 
General and the Director retain, as they 
always must, a discretion whether or not 
they are going to set the law in motion. 
They may make mistakes and may not 
initiate prosecutions when they ought to 
be initiated. I do not think that is likely 
to happen, but the safeguard against its 
happening is that any body else can step 
in, and, if the justices think right, pro-
ceedings can be initiated and a criminal 
prosecution started. 

Summing up the whole matter, I can 
only say that so lone as I hold my present 
office. I shall try to the bq.t.  of my ability 
to continue to administer the dutes of the 
office in what appears to me to be the 
public interest, and to do whattner I can 
at least to maintain, if not to strengthen, 
the influence of the office in the promo-
tion of justice, as well as its traditional 
independence and inteerity. 

9.13 p.m. 
Mr. Lionel Heald iChertsey): I think 

that the statement which the right hon. 
and learned Attorney-General has just 
made about the principles upon which he 
exercises his powers is one which will 
commend itself to the House. I can 
certainly say that it is one which com-
mends itself very much to those who, like 
myself. have the privilege of belonging 
to the same great profession as he does. 
because, he being the head of our pro-
fession, we are always most insistent that 
he should proceed in precisely the way 
he has explained to us tonight. 

My only reason for intervening is that I 
should like to pay my personal tribute to 
the way in which he does exercise those 
functions. Shortly before the Recess I 
asked him if he would inquire into 
certain happenings which had taken 
place at a large works at Park 
Royal outside London, with a view 
possibly to taking action with re-
(lard to intimidation. He promptly 
replied that he would inquire into the 
matter. The sequence of the matter was 
that he later informed me that, having 
inquired into the matter, he was satisfied 
that although there was certainly ground 
for the complaint that had been made, 
he was equally satisfied that the prompt 
action which had been taken, and with 
which I was glad to have been able to 
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13 
Discretionary Factors in the Decision to 

Prosecute 

The factors that control the outcome of discretionary authority in the area 
of law enforcement and criminal prosecutions have been aptly described as 
exhibiting the quality of low visibility.' Calls for the public disclosure of the 
reasons behind individual decisions is symptomatic of a growing unwilling-
ness to accept unquestioningly the exercise of authority whether by 
government, statutory bodies or other public institutions. The model 
frequently invoked as epitomising openness and public accountability is the 
long established tradition of the judiciary in giving reasons in open court 
for their decisions. The nature of the adversary system supports judicial 
commitment to this ideal with its concern for identifying the legal issues 
Defore the trial commences and for confining the admissibility of evidence 
,o what is relevant in accordance with well established rules. Far less 
:ertainty prevails in those other areas of the administration of justice that 
ire concerned with the preliminary steps leading up to the actual trial of a 
Timinal case.2  

I J. Goldstein, "Police Discretion Not to Invoke the Criminal Process: Low Visibility 
)ecisions in the Administration of Justice" (1960) 69 Yale L.J. 543 and see, too, W.R. La 
aye, Arrest: The Decision to Take a Subject into Custody, (1965), pp. 67-143, and J. 
'orenberg, "Narrowing the Discretion of Criminal Justice Officials" (1976) 4 Duke L.J. 651. 

2  For general discussions of the exercise of discretionary authority and the governing 
iteria pertaining thereto, see Glanville Williams, "Discretion in Prosecuting" [19561 Crim. 
.R. 222-231 (one of the earliest examinations in the English literature of this growing topic); 
.F. Wilcox, The Decision to Prosecute, (London, 1972), passim., (written from the :rspective of a former chief constable of a county police force); D.G.T. Williams, 
)rosecution Discretion and Accountability of the Police" in Crime, Criminology and Public Jlicy (Ed. Hood), (1966), pp. 161-195; B.A. Grosman, The Prosecutor, Toronto 1969 (a Inadian perspective of the problem); K.C. Davis, Discretionary Justice: A Preliminary quiry, and a collection of essays edited by the same author, Discretionary Justice in Europe d America, (1976), particularly Chapter 2 which describes the highly formalised system of 
ntrolled discretion that prevails in West Germany, pp. 16-74. See, too, L.H. Leigh and LE. 
ill Williams, The Management of the Prosecution Process in Denmark, Sweden, and the II:edam:Is, (1982). For the most comprehensive examination of various aspects of 
secutorial discretion in the Australian context, see Enid Campbell and Harry Whitmore, redom in Australia (2nd ed.) (Sydney, 1973), pp. 96-124. 
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These manifold steps include decisions by the police whether or not to 
charge a citizen, whether to issue a summons or to arrest a suspect to 
ensure his appearance before the court, whether to support or oppose a 
bail application, and most importantly, whether and when to lay an 
information before a justice of the peace that sets the formal process of the 
criminal courts in motion. There may be some inexperienced police officers 
who believe that no discretion exists in the face of evidence that discloses 
the commission of a criminal offence. It is certainly not unknown to hear 
senior officers publicly claim that no discretion is exercisable by the police 
when confronted with otherwise unexplained circumstances pointing to an 
offence having taken place.3  In truth, however, neither the law nor the 
practice of police forces recognises an inflexible rule that requires a 
prosecution to be launched irrespective of the particular circumstances 
surrounding the crime, the victim and the perpetrator. Whether the 
question arises at the initial contact of the police with the crime or at the 
level of intervention by the Director of Public Prosecutions or a Law 
Officer of the Crown. the basic principle that applies is enshrined in the 
passage from Sir Hartley Shawcross's speech in the House of Commons in 
1951 when he declared': "It has never been the rule in this country-1 hope 
it never will be—that suspected criminal offences must automatically be 
the subject to prosecution. Indeed the very first Regulations under which 
the Director of Public Prosecutions worked provided that he should . . . 
prosecute . . . wherever it appears that the offence or the circumstances of 
its commission is or are of such a character that a prosecution in respect 
thereof is required in the public interest. That is still the dominant 
consideration:' In deciding whether or not to authorise a prosecution, 
Shawcross added, the Director's office must have regard to "the effect 
which the prosecution. successful or unsuccessful as the case may be. 
would have upon public morale and order, and with any other considera-
tions of public policy. -5  These views continue to represent the proper 
theory of criminal prosecution. 

Whilst the general principle is correctly expressed in Shawcross's dictum 
it would be unrealistic to equate in any exact sense the evaluation of the 
relevant factors at every level of the criminal process. Thus, the exercise of 
judgment by uniformed police officers on the street or by detectives in the 
interrogation room is likely to be somewhat circumscribed by the 
knowledge that their initial response will be reviewed by senior officers in 
the force.6  In difficult, important or highly sensitive cases this review will 

See Edwards, "Discretionary Powers by the Police and Crown Attorneys in the Criminal 
Law" (1970) 59 Canadian Police Chief 36. 

4  H.C. Deb., Vol. 483. col. 681, January 29. 1951 and see ante. pp. 318-324. 
5  Ibid. 

Among the important empirical studies of police work, to which reference should be 
made, arc J. Skolnick, Justice Without Trial, (New York, 1966); P. Greenwood ct al., The 
Criminal Investigation Process. Vol. III. 1975; and R.V. Ericson, Making Crime A Study of Detective Work, (Toronto, 1981). 
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likely extend upwards to include the chief constable. We have discussed at 
length in an earlier chapter the relationship that exists in English 
constitutional law between the chief constable and the local prosecuting 
solicitor.' It was noted then that the solicitor-client characterisation of 
their respective roles means that the final decision whether or not to 
prosecute is firmly in the hands of the chief constable, or such subordinate 
officer to whom the delegated power is given to make decisions of this 
kind. If the recommendations of the recent Royal Commission on Criminal 
Procedure are adopted and translated into legislation the authority of the 
prosecuting solicitor will change dramatically but that struggle for 
supremacy is essentially concerned with the location of the final decision-
making power.8  Our present concern is with identifying the considerations 
that guide those who have to make the decisions to prosecute or not to 
prosecute. 

DISCRETION AND THE BALANCING OF COMPETING VALUES 

Only in very recent years has there been any serious public airing of the 
discretionary factors that are taken into account by prosecutors. We have 
now had revealed for public examination some inkling of the balancing of 
competing values that is the hallmark of discretionary power. The major 
initiative in opening the windows of disclosure is attributable to the present 
holder of the office of Director of Public Prosecutions. Since assuming 
office in 1977 Sir Thomas Hetherington, unlike his predecessors,9  has gone 
out of his way to explain in considerable detail how decisions are made in 
his department. National and regional newspapers.' the radio and 
television media,' I  and occasionally professional bodies and universities, I2  
have afforded the Director opportunities to convey a better understanding 
of the role of the public prosecutor and his relationship to the police forces 
and to the Attorney General. The precedents set by Hetherington in 
England have been paralleled in other countries of which the United 

Ante. pp. 87-89. 
8  Ante, pp. 98-104. 
9  Comparison should be made with the contents of the public lectures given by Sir 

Theobald Mathew—see The Office and Duties of the Director of Public Prosecutions, (1950, 
University of London, Athlone Press) and The Department of the Director of Public 
Prosecutions, (1952, The Law Society). See, too. Sir Norman Skelhorn's interview "Between 
the Devil and the D.P.P.", Punch, November 24, 1976 and his chapter on "The Machinery of 
Prosecution" in English Criminal Law: The Way a Briton Would Explain it to an American, 

'" See, e.g. the extended interviews reported in the Daily Mirror. November 1, 1979: The 
Times, May 11, 1980; the Sheffield Morning Telegraph. May 19. 1980 and the Sunday Times, 
January 13, 1980. 

11  BBC Radio 4, The World This Weekend, April 19, 1981, and BBC Radio 4, Inside 
Parliament, February 16, 1980. 

12  Examples of Hetherington's public lectures include the Upjohn Memorial Lecture at 
King's College, University of London (November 2, 1979—see post, In. 30); to Gray's Inn 
Moots (April 24, 1980) and to the Media Society (May 22, 1980). 
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States.' • Canada," Australia, 15  and New Zealand'6  can be cited for 
individual examples of releasing prosecution guidelines or ex post facto 
explanations for public scrutiny. Former Directors in charge of the 
Department of Public Prosecutions revealed as little as possible as to the 
actual operations of the institution and this approach was accepted as 
invevitable if the integrity of the system was to be maintained. The change 
of policy, instituted by the present Director, has now been in operation for 
sufficient years to demonstrate that the integrity of the Public Prosecutions' 
office can remain unimpaired notwithstanding the Director's determina-
tion to take the public into his confidence by frankly admitting his 
mistakes, when called for, or otherwise explaining repeatedly how complex 
and subjective is the process of reaching an impartial decision as to the 
enforcement of the criminal law. 

In the main, the Director's remarks have been associated with the 
exercise of his "consent" powers or those conferred upon the Attorney 
General but with respect to which the Director of Public Prosecutions 
would normally be involved in advising the Attorney. The focus of these 
"revelations" has usually depended on the current cause celebre, so that 
the involvement of a public figure or the contentious nature of prosecutions 
involving riots, obscenity, race relations, deaths in police custody, or 
corruption have all tended to figure prominently in the public discussion of 
the Director's activities. The opportunity for a more dispassionate analysis 
of the Director of Public Prosecutions' discretion arose in connection with 
the appearance of Sir Thomas Hetherington before the Royal Commission 
on Criminal Procedure. Prior to doing so, Hetherington had submitted a 

13  See (1978) 24 The Criminal Law Reporter 3001 which contains, in their entirety, United 
States Justice Department documents issued under the authority of a memorandum by 
Attorney General Edward H. Levi (January 18. 1977) on the exercise of prosecutorial 
discretion in such areas as decisions to prosecute, selection of charges, plea agreements and 
agreements to forego prosecution in return for cooperation. See, also, John T. Elliff, 

The Reform of F.B.I. Intelligence Operations (1979, Princeton), Appendices I, IL III and IV. " e.g. 
in the province of Ontario 21 directives to the Crown Attorneys have been issued by, 

or in the name of. the Attorney General during the period from 1972 up to the present time. 
These cover a wide range of subjects including: plea discussions, disclosures to the defence, 
strict enforcement of new Criminal Code provisions relating to firearms, drinking and driving 
offences. child abuse prosecutions, prosecution of police officers who lie under oath, 
pornography and obscenity prosecutions, high speed police pursuits, child abduction, hockey violence, vandalism, 

sentences in sexual cases and preferring indictments for offences 
founded on evidence taken at a preliminary inquiry. Most of the directives are issued under 
the signature of the provincial Attorney General, with the others emanating from the 
Director of Crown Attorneys or the Assistant Deputy Attorney General. 

13  In early 1982 the Commonwealth Attorney General, Senator Peter Durack announced that he would be tabling in the Australian Senate during the current session a statement setting out "the Australian Government's (sic) prosecution policy." Australia had 
decided to make public the principles which would guide it in such matters—see (1982) 8 
Commonwealth Law Bulletin 826. The statement, Prosecution Policy of the Commonwealth, was tabled in the Australian Senate on December 16, 1982—see post, p. 432, in. 25. 16 

 See the numerous instances in recent years, referred to in the previous chapter, wherein 
both the Attorney General and the Solicitor General of New Zealand have provided elaborate ex post facto explanations of prosecution decisions that became the subject of public debate. 
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volume of written evidence which includes the most authoritative 
exposition of the factors underlying the decision to prosecute, as practised 
within the Department of Public Prosecutions.17  It would be a signal 
omission, however, when dealing with this subject, not to recognise the 
even earlier exposure of the inner workings of the office of Director of 
Public Prosecutions prepared by Mr. Peter Barnes, then an Assistant 
Director, and delivered to a conference on the prosecution process held at 
the University of Birmingham in 1975. 18  Perhaps it was the cosy setting 
that prompted the latter to open his remarks by describing the view of the 
department probably entertained by the police as being rather like "a sort 
of voracious Whitehall monster which demands to be fed an unending flow 
of files and, what is more, sometimes repays all their hard work and 
kindness by flatly refusing the fare it is offered."19  

As we have already noted, the police are obligated to submit to the 
Director of Public Prosecutions full reports, including witness statements 
and material documents, in all consent cases that require the statutory 
approval of the Director, the Solicitor General or the Attorney General 
before criminal proceedings can be commenced.2°  And, in accordance with 
the Prosecution of Offences Regulations, chief officers of police are also 
required to provide the Director's office with the same kind of information 
concerning those categories of offences that are specifically listed in the 
regulations or which the Director may direct to be the subject of reports to 
his office because of their individual importance or difficulty.21  In all, these 
statutory directives generate some 14,000 cases annually that flow into the 
Department of Public Prosecutions to be assessed by the relatively small 
establishment of 53 barristers and 17 solicitors who comprise its full time 
professional officers.22  

" Written Evidence of the Director of Public Prosecutions, December 1978. 
" The Prosecution Process, an edited transcript of the proceedings of a conference held 

under the auspices of the Institute of Judicial Administration. University of Birmingham, in 
April 1975. Mr. Barnes' address on "The Office of the Director of Public Prosecutions" and 
the ensuing discussion is at pp. 22-36 of the Proceedings. 

Ibid. p. 22. 
2°  See ante, p. 13. 
21  Ante, pp. 14-16. An interesting insight into the changing character of the Director's 

advisory and prosecuting roles was provided in Sir Thomas Hetherington's Written Evidence 
where it was pointed out that, whilst the total number of cases referred to the D.P.P. has 
increased steadily over the years (see post, In. 22) the actual proportion of cases in which the 
Director has undertaken the prosecution, either directly or through a local agent, has 
declined. In 1977, the percentage of cases in which the Director assumed the conduct of the 
prosecution was 13.55 per cent., or 2130 cases out of the total of 15,724 cases referred to the 
D.P.P. The current feature emphasised by the D.P.P. was the increasing number of court 
days required to complete the more complex cases that are earlier processed through the 
department. "During the last three years at the Central Criminal Court" Hetherington wrote 
"I have prosecuted 37 cases lasting between 5 and 10 weeks; 17 cases which took 11 to 20 
weeks and 3 cases which lasted far more than 20 weeks—one of the latter occupied 135 court 
days or 27 weeks in all." A not dissimilar trend was evident in the provinces—op. cit. pp. 69-70. 

22  A chart showing the professional staff structure as of October 1978 is included as 
Appendix 8 of the D.P.P.'s Written Evidence to the Royal Commission on Criminal 
Procedure (ante, In. 17). Appendix 13 gives an overall summary of the volume of work 
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DECISION MAKING IN THE DEPARTMENT OF PUBLIC PROSECUTIONS 

At the apex of this organisation. of course, is the Director, with a 
Deputy Director immediately beneath him.23  The Department is divided into nine divisions, the responsibility for which is shared between two 
Principal Assistant Directors. Metropolitan London police cases occupy 
the attention of two of these divisions, the work of the central office being 
separated from that of the Metropolitan divisions. Three other divisions 
take care of police cases that emanate from the rest of England and Wales. 
which is divided into three parts, east, west and south, for purposes of 
administrative orderliness and an even distribution of case loads.24  The 
remaining divisions are designed to deal with specialised work that has 
expanded in recent years. One of these, the research division, handles 
requests for advice from police forces, coroners and magistrates' clerks as 
well as preparing submissions, for example. to the Law Commission, the 
Criminal Law Revision Committee, or to the Parliamentary Counsel on 
points that arise in draft Bills and which impinge upon the Director's 
functions.25  Another division, the fraud and bankruptcy division, concerns 
itself with major company frauds and the Director's responsibilities in 
connection with the making of criminal bankruptcy orders by the Crown 
Courts under the provisions of sections 39 to 41 of the Powers of the 
Criminal Courts Act 1973.2' 

Finally, there are two divisions of the Department of Public Prosecutions 
entirely devoted to the handling of public complaints of alleged offences 
committed by police officers. Under section 49(3) of the Police Act 196427  
complaints made by a member of the public have to be reported to the 
Director of Public Prosecutions unless the chief officer of police is satisfied 
that no criminal offence has been committed. The number of such reports 
has risen steadily since 1964 and shows no sign of diminishing.' To gain a 
true appreciation of the significance of this development. in 1977 (the latest 
year for which statistics are available) the Director's office received 9068 

processed through the department for the years 1950. 1955, 1960. 1965, 1970 and each of the 
succeeding years to 1977. For a comparison with the number of applications received and 
prosecuted by the Office of Public Prosecutions between 1895 and 1907, and 1949 and 1961. 
see Edwards. Law Officers of the Crown, p. 387, fn. 77. 

23  The description that follows draws heavily on both Hetherington's Written Evidence (ante) and Barnes' paper to the University of Birmingham Conference (ante, fn. 18). 
24  Sec Appendix 9 of the Director's Written Evidence which shows geographically the 

distribution of police forces in England and Wales among the respective divisions of the 
D.P.P.'s office. 

23  The D.P.P.'s role in handling extradition applications, which falls within the assigned 
responsibilities of the research division, rarely merits attention. Occasionally the foreign 
government will instruct its own solicitor but that practice is changing and the Director may 
find himself increasingly representing the foreign state involved or acting as amicus curiae in 
the Divisional Court in habeas corpus applications by the fugitive. Written Evidence, op. cit., pp. 63-64. 

26  c. 62. 
27  c. 48. 
28  The relevant statistics for each of the years 1970-77 arc usefully collected in Appendix 14 

of the D.P.P.'s Written Evidence, op. cit. 



DECISION MAKING IN THE DEPARTMENT OF PUBLIC PROSECUTIONS 409 

such complaints, which accounted for just over half the department's total 
intake in terms of numbers of files received from every outside source. Not 
all of these complaints involved allegations of assaults, corruption of other 
serious crimes. On the contrary, the bulk of the complaints were concerned 
with relatively trivial matters such as careless driving and other minor 
infringements of the traffic laws. This burden on the Director's office is 
accepted as inevitable29  and involves a very special category of discretion-
ary power in the area of criminal prosecutions, to which we shall return in 
due course. 

Whatever the assigned responsibilities of each division may be it is 
headed by an Assistant Director. The remainder of the professional 
officers, who may be solicitors or barristers, are distributed among the 
respective divisions according to the volume of work. The important thing 
to remember is that, by virtue of section 1(5) of the Prosecutions of 
Offences Act 1908, "an Assistant Director of Public Prosecutions may do 
any act or thing which the Director of Public Prosecutions is required or 
authorized to do by or in pursuance of any Act of Parliament or 
otherwise." Consequently, in any discussion of the decision to prosecute it 
is necessary to bear in mind that the Director's direct involvement in the 
assessment of the varying factors involved will be truly exceptional and not 
the normal course of procedure. Speaking in the course of delivering the 
Upjohn Memorial Lecture in 1979,30  the present holder of the office of 
Director revealed that in the two and a half years during which he had been 

29  According to the present Director, the nature of most of the offences contained in 
complaints against the police are relatively trivial and are inconsistent with his policy of 
dealing only with major crime. Nevertheless, he added: " . . . in view of the anxiety of both 
the police and the public that all cases involving police officers should be considered by an 
independent body, I can see no viable alternative at the moment to the present practice 
continuing"—Written Evidence. 

p. 55. Changes, however, appear inevitable following the 
recommendations contained in the Fourth Report of the Select Committee on Home Affairs 
(H.C. 98-1 (1981-82)). In its considered reply to this report the Government has proposed a 
new set of police complaints procedures, the net effect of which, if adopted, will be a severe 
curtailment on the present burdensome involvement of the D.P.P.—see Cmnd. 8681 of 1982 
and the comment in 19821 Public Law pp. 509-511. Moreover, an increasing body of opinion 
is being heard to the effect that the responsibilities of the Police Complaints Board are 
independent of, and not subject to the final disposition of a case by, the Director of Public 
Prosecutions—see R. v. Police Complainu Board, ex p. Madden, [1983] 1 W.L.R. 447 per 
McNeill J., who held that the board had wrongly concluded that the Police Act 1976, 
precluded the institution of criminal proceedings where the D.P.P. has determined not to bring criminal proceedings on the same or similar evidence. After receiving McNeill i's 
ruling, the Board issued a public statement expressing its view that the effect of the judgment 
in Madden is that the conduct of police officers may be subjected to disciplinary proceedings 
and notwithstanding the Director's view the Board may recommend or direct the preferment 
of a disciplinary charge on their own evaluation of the evidence—see The Times, February 11, 
1983. See, too, the well informed discussion paper on "Complaints against the Police" by 
Professor Sir Roy Marshall (a member of the Complaints Board) prepared for the 1983 
Meeting of Commonwealth Law Ministers, especially paras. 52-63. 

3°  The Ninth Upjohn Lecture given at King's College. University of London, on November 
2, 1979, and subsequently published in (1981) 14 The Law Teacher paras. 92. In it. 
Hetherington essays a biographical portrait and assessment of his predecessors, Sir Archibald 
Bodkin and Sir Theobald Mathew, and their handling of some of the prominent obscenity 
cases that occurred during their respective regimes. 
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in office he had never been required to take any decision on whether to 
prosecute in a murder case.3' He added: " . . . in all I have taken the 
decision to prosecute, or been concerned in consultations with the police 
and with counsel, in not more than 10 or 12 cases a year—usually when 
they are exceptionally sensitive because of the subject matter or because of 
the persons involved.-32  The majority of cases brought to the attention of 
the Department of Public Prosecutions, either by way of mandatory edict, 
to obtain the formal consent of the Director or one of the Law Officers, or 
to be subject to the guiding discretion of the Director, will not proceed 
beyond the Assistant Director in charge of the appropriate division or the 
Principal Assistant Director responsible for co-ordinating the cluster of 
divisions assigned as his mandate within the department. 

The fullest description of the actual functioning of the decision-making 
process in the Department of Public Prosecutions is contained in the 
address given to the conference on "The Prosecution Process-  by Mr. 
Peter Barnes, presently the Deputy Director of Public Prosecutions.33  In 
it, Barnes emphasised the high level at which decisions to prosecute are 
taken in the office, decisions which, in his words, "should only be taken 
after a very careful consideration of all the available evidence, quite calmly 
and in the light of day because a wrong decision either way can have pretty 
disastrous consequences. -34  He may well have had in mind the handling of the Confait 

case in 1972 and the strong criticisms subsequently levelled 
against the professional staff in the Department of Public Prosecutions by 
Sir Henry Fisher, the former High Court judge, who was appointed by the 
Home Secretary to conduct a public inquiry into the affair.35  Three youths, 
aged 18, 15 and 14 years respectively, were convicted in 1972 of the killing 
of Maxwell Confait, a homosexual prostitute. They were freed three years 
later after a successful public campaign to prove their innocence. The 
entire case depended on confessions by the accused in which they admitted 
having gone to Confait's home for the purpose of stealing. The victim had 
been strangled and the three accused were said to have sprinkled paraffin 
about the home in order to destroy any fingerprints they may have left. At 
the conclusion of the trial, verdicts of murder, manslaughter by reason of 
diminished responsibility, and arson were returned by the jury. Leave to 
appeal against conviction was refused by the Court of Appeal but the case 

31  Ibid. p. 101. 
32  Ibid. 
33  See ante, fn. 18. 
34  Ibid. p. 26. 
33 

 Report of the Inquiry into the circumstances leading to the trial of three persons on charges 
arising out of the death of Maxwell Confait and the fire at 27 Doggett Road. London S. E.6.—H.C. 

Paper 90 of 1977. The original trial took place in November 1972. Applications 
for leave to appeal were refused by the Court of Appeal in July 1973. Following fresh police 
enquiries instigated by the Home Office the Secretary of State in June 1975 referred the case 
back to the Court of Appeal under the terms of s. 17(1)(a) of the Criminal Appeal Act 1968. As a 

result, the original convictions were quashed and a warrant issued setting up the Fisher 
Inquiry in November 1975. 
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was referred back to the court three years later following the emergence of 
fresh pathological evidence. It informed the court that a substantial 
amount of time had elapsed between the setting fire to the house and the 
death of the victim. In direct contradiction to the confessions obtained by 
the police there was incontestable evidence that the three youths were 
elsewhere at the time of the fire. The prime suspect for the murder, a 
transvestite who lived in the same house as Confait, hanged himself in 
1974. He gave evidence at the original trial about the time the fire had 
started. 

Evidence adduced before the Fisher inquiry as to the handling of the 
papers in the Confait case indicated that the professional officer concerned 
in the Department of Public Prosecutions had treated the case as 
straightforward because of the independent nature of the respective 
confessions and their having been repeated in the presence of the youths' 
parents. 3' He was not aware that there had been another suspect. Sir 
Norman Skelhorn, the then Director of Public Prosecutions, expressed 
doubts as to whether the discrepancies, revealed later, should have been 
spotted and regarded as important by the professional officer who first 
reviewed the file and whose recommendations were adopted by his 
superiors.37  This view was rejected in forthright terms by Sir Henry Fisher, 
the chairman of the departmental inquiry, who concluded: "It seems to me 
clear that it was [the professional officer's] duty to look for weaknesses or 
contradictions in the prosecution's case, and to see whether there were 
matters which should be further enquired into . . . If (as he said) he did not 
notice anything which required further investigation or specific reference 
to counsel, then in my view he was at fault, though in extenuation it can be 
said that he was under great pressure of work. If (as the police say) his 
attention was drawn to them and he did nothing, then his fault was 
greater."38  Before leaving the subject of his inquiry, Sir Henry Fisher 
turned his attention to the administrative practices then in force in the 
office of Director of Public Prosecutions. Noting that the Director had not 
seen fit to criticise his subordinate's handling of the Confait case, the 
chairman of the inquiry concluded that "the experienced and conscientious 
officer did as much as under prevailing practice was expected of him."39  
Based on this assumption the procedures then in place were condemned as 
unsatisfactory. The lessons of that case are unlikely to be readily 
forgotten within the Department of Public Prosecutions. 

Describing the present mode of administering the Department, it has 
been authoritatively explained that under no circumstances can a decision 
to prosecute be made by anyone below the rank of Assistant Director who, 
before obtaining that rank, will generally have served in the department 

Op. cit. p. 213. 
" Ibid. paras. 26.6 and 26.8, p. 216. 
34  Ibid. para. 26.7, p. 216. 
39  Ibid. para. 26.8, p. 216. 
a°  Ibid. 
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for something like 17 years on average.' All cases, in the first instance, are 
sent to the Assistant Director in charge of the particular geographical area 
where the crime occurred. Short, straightforward cases can be dealt with 
expeditiously by the Assistant Director reaching a decision himself and 
communicating at once with the chief constable giving any necessary advice 
regarding charges and evidence. In all other cases the files will be allocated 
between the senior legal assistants who constitute the backbone of the 
division concerned. The individual officer who takes charge of the police 
file will read the case in greater detail, eventually returning the file to the 
Assistant Director with a minute summarising the salient facts, identifying 
any legal or evidential problems and registering his opinion as to the 
proper disposition of the case. Depending on the seriousness, sensith eness 
or difficulties of the case the resolution of the decision to prosecute v. ill be 
made from among the senior echelons of the office, often after informal 
discussions that ensure the exercise of all the accumulated experience that 
is at the disposal of the Director. In addition, if the case is of a highly 
complex character, either as to its facts or the legal issues involved, the 
Director may invoke the assistance of counsel. In London, this is likely to 
be one of the eight senior and ten junior Treasury Counsel who conduct all 
Crown prosecutions at the Central Criminal Court and the Inner London 
Crown Courts, or one of the supplementary counsel whose name is on the 
Attorney General's list drawn from the various circuits.42  Normally. 
counsel are not instructed by the Director of Public Prosecutions until after 
committal for trial but this practice will be departed from if the 
circumstances warrant it and then the same counsel will likely take charge 
of the committal proceedings. Resort to the opinion of counsel, in the 
circumstances described above, means exactly that and no more. It does 
not entail the transfer of responsibility for making the prosecutorial 
decision from the Director to Treasury Counsel. As Sir Thomas Hethering-
ton explained to the Royal Commission on Criminal Procedure, in the 
initial stages of a prosecution brought or taken over by the Director of 
Public Prosecutions he has complete control. It is entirely for the Director 
to decide against whom proceedings should be brought and on what 
charges.'" Once the case has been committed to the Crown Court. 
however, as Hetherington went on to elaborate, "the position is not so 
straightforward, since the view is taken that the final responsibility for the 

41  In recommending a revision of the Prosecution of Offences Regulations 1946, Sir Henry 
Fisher noted that "the demands made of the Director's professional staff are excessive . . If 
the present system is to continue, there can be no assurance that cases like the Confau case 
will not recur if the Director's staff is not increased"—op. cit. pp. 30, 207-208. Sir Henry 
Fisher's disposition to see a greater measure of involvement of the D.P.P.'s staff in 
supervising the police investigation of those cases which the Director is under a statutory duty 
to "institute, undertake or carry on" was opposed by Sir Norman Skelhorn, ibid. pp. 24-27, 30-31. With reference to the handling of the Confait case itself by the professional officer in 
the D.P.P., see esp. the conclusion reached at p. 216. 

42  Hetherington, Written Evidence, op. cit. paras. 165-167. 
Ibid. para. 170, p. 60. 
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conduct of the trial rests with counsel instructed by me to appear for the 
Crown. The convention, though. is that where questions of substance 
arise, for example, the acceptance of a plea to a lesser offence than that 
charged in the indictment, counsel consults me before arriving at a final 
decision. It is rare that there is any fundamental disagreement between us, 
but should such a situation arise, the arrangement is that the matter would 
be referred to the Attorney General."'" 

SUFFICIENCY OF THE EVIDENCE: THE FIFTY-ONE PER CENT RULE 

At whatever level of authority the decision is ultimately taken to 
prosecute or not to prosecute, the evaluation process involves three 
separate but inter-related stages. It is possible to compress these exercises 
into two stages but the position will probably be made clearer if we adhere 
to the tripartite division of the assessment procedure. How separate the 
various stages are actually observed in practice may well be open to 
question, given the years of experience that most of the professional staff 
can draw upon in reaching their conclusions on the succession of files 
assigned for their attention.45  It may be stretching credulity to be asked to 
believe that each and every such review is conducted with an inflexible 
adherence to the cycle of analysis that is about to be described. However 
compressed may be the evaluation of the run of the mill cases that occupy 
most of the professional officer's time on a regular basis, the following 
analysis is necessary in order to identify the separate issues that must be 
resolved in reaching the eventual decision to prosecute or not to prosecute. 

The first objective is to ensure that there are no insuperable legal or 
jurisdictional obstacles that could constitute a fatal flaw to the prosecution 
of a case. Was the offence, for example, committed outside the jurisdiction 
of the English courts? Have any pertinent time limits for prosecution 
already passed? Are there any definitional problems that require com-
pliance and which are deficient in the evidence accumulated by the police? 
It is possible that some of these deficiencies can be rectified by further 
police investigation, and advice to this effect will be conveyed by letter or 
in person to the police force concerned. In the absence of such a possibility 
it stands to reason that it is pointless to pursue the merits of the case if the 
essential legal underpinnings are not in place. 

The second stage must next be addressed. It is concerned with the issue 
whether the evidence in the case is sufficient to justify instituting criminal 
proceedings. The present Director of Public Prosecutions has repeatedly 
sought to explain to all and sundry the criterion that applies throughout his 
department, at whatever level of authority the operational decision is 
made. Different wording has been used on occasion to explain the 

" 
45  For a realistic analysis of the relationship between theory and practice in adhering to the 

successive stages leading up to decision making in individual cases, see Barnes, op. Cu. pp. 
26-32. 
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governing test, some less felicitous than others, and we can begin by 
referring to the Director's written submission in 1978 to the Royal 
Commission on Criminal Procedure in which Hetherington stated: "The 
test normally used in the Department . . . is whether or not there is a 
reasonable prospect of a conviction; whether, in other words, it seems 
rather more likely that there will be a conviction than an acquittal. We set 
an even higher standard if an acquittal would or might produce unfortunate 
consequences. For example, if a man who has been convicted of some 
offence is subsequently acquitted of having given perjured evidence at his 
trial, that acquittal may cast doubt on the original conviction. Likewise, an 
unsuccessful prosecution of an allegedly obscene book will, if the trial has 
attracted publicity, lead to a considerable increase in sales. In such cases 
we are hesitant to prosecute unless we think the prospects of a conviction 
are high. We also tend to adopt a somewhat higher standard if the trial is 
likely to be abnormally long and expensive and the offence is not especially 
grave."' 

On another occasion, this time in a memorandum prepared in 1980 for 
the House of Commons Select Committee on Deaths in Police Custody, 
the Director of Public Prosecutions confirmed that the standards applied in 
police complaint cases are the same as those invoked in all other cases 
reported to the department. The first consideration, the memorandum 
stated, is "whether the totality of the available evidence is of such quality 
that a reasonable jury (or magistrate, in respect of summary offences) is 
more likely than not to be satisfied beyond reasonable doubt that the 
accused is guilty of the offence charged. If so, the evidence is sufficient to 
justify proceedings. If it fails that test, we would not consider it proper to 
prosecute."' 

In thus delineating the standard of sufficiency the Director of Public 
Prosecutions was very conscious of the contrary school of thought that 
maintains it is incumbent upon the Crown to prosecute whenever there is a 
"bare prima facie case" and that to raise the minimum standard any higher 
is to "usurp the proper function of the courts."48  According to this view, in 
the absence of unassailable evidence that the prospective Crown witnesses 
are lying, it is not the function of the prosecutor to decide whether he 
believes a witness or not. Where the question is whether the prosecution's 
evidence is likely to be believed, it is argued, this is strictly a matter for the 
jury (or the magistrate in summary cases) and not the Director to decide. 

4" Written Evidence, op. cit. p. 33, paras. 92-94. The criterion "whether or not there is a 
reasonable prospect of conviction," repeatedly referred to by Hetherington in his public 
utterances should be compared with the formula "a reasonable certainty of conviction" used 
by his predecessor as the D.P.P., Sir Norman Skelhorn (ante, fn. 9) at p. 35. In his memoirs, 
Public Prosecutor (1982), Skelhorn describes the acid test, used during his period as D.P.P., 
to be "whether on the evidence before us, if that evidence stood up in court and was not 
eroded, there was in our considered opinion a likelihood that a conviction would result." ibid. p. 70 but cf his formulation on p. 71. 

47  N.C. Paper 401—iii, February 14, 1980, see p. 27. 
4$ Written Evidence, op. cit. p. 34, para. 95. 
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Hetherington's response to this argument is an outright rejection of its 
underlying thesis. The resolution of the sufficiency of evidence test, in the 
opinion of the present Director of Public Prosecutions, requires that 
proper attention be paid to the credibility of the witnesses since "the 
universal adoption of a prima facie case standard would not only clog up 
our already overburdened courts but inevitably result in an undue 
proportion of innocent men facing criminal charges."49  

The elucidation of the key passages in the above extracts from the 
Director's written submissions, viz. "the reasonable prospect of a 
conviction" and it is "more likely that there will be a conviction than an 
acquittal" resemble the difficulties in giving realistic meaning to the task 
imposed upon examining justices in deciding whether there is "sufficient 
evidence" to warrant committing the accused for tria1,50  and upon a trial 
judge when explaining to a jury the standard of "proof beyond a 
reasonable doubt" in a criminal case,5I  or in deciding whether the evidence 
is sufficient to justify him in withdrawing the case from the jury and which 
is determined according to "whether or not there is any evidence upon 
which a reasonable jury properly instructed could return a verdict of 
guilty."52  It is not my intention to venture into a comparative analysis of 
the respective meanings accorded by the appellate courts to the various 
criteria mentioned above. These comparable situations are introduced in 
order to draw attention to the difficulties experienced in applying such 
nebulous standards, and the additional problem encountered by the 
Director in explaining to the general public how he and his staff approach 
the task of defining "sufficiency of evidence." In a no doubt sincere 
attempt to elucidate this piece of legalise, Hetherington has acquired for 
himself the immortal title of "Mr. Fifty-one per cent.," a reference to his 
resort to mathematical percentages as a vehicle for simplifying the 

" Ibid. and see the exchange of views on this question with the Director defending his 
position before the Select Committee on Home Affairs, (ante, fn.4), p. 35. 

5°  The Magistrates' Courts Act 1952 (15 & 16 Geo. 6 & 1 Eliz. 2, c.56) s.7(1), and 
Archbold, (41st ed.), para. 4-193, afford little assistance in interpreting the "sufficiency of 
evidence" test, stating only that the function of the committal proceedings is "to ensure that 
no one shall stand trial unless a prima facie case has been made out." And see R. v. Epping & 
Harlow Justices, ex p. Massaro [1973) Crim. L.R. 109. In interpreting a similar provision in 
the Criminal Code, s.475, the Supreme Court of Canada (in U.S.A. v. Sheppard [1977) 
S.C.R. 1077) has declared (by a majority) that "sufficiency of evidence" to warrant committal 
for trial bears the same meaning as that accorded the same formula when deciding whether to 
withdraw the case from the jury, viz., "whether or not there is any evidence upon which a 
reasonable jury properly instructed could return a verdict of guilty." 

51  The leading authorities are reviewed in Cross on Evidence, (5th ed. 1979) pp. 110-115, 
according to which the locus classicus remains the judgment of Denning 1., in Miller v. 
Minister of Pensions [1947) 2 All E.R. 372 at pp. 373-374. See, too Archbold, Criminal 
Pleading, Practice and Procedure. (41st ed., 1979), para. 4-426. 

52  The decision to uphold or reject a submission of no case to answer does not depend on 
whether the adjudicating tribunal (if compelled to do so) would at that stage convict or 
acquit—Practice Note issued by the Divisional Court, [1962) 1 All E.R. 448; and see R. V. 
Mansfield (19771 1 W.L.R. 1102. 
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governing criterion.53  Formulated in these terms the question to be asked 
in contemplating a prosecution is this—is there a better than 50 per cent. 
chance that a jury will find the accused guilty on the evidence that the 
prosecution are in a position to present? Hetherington's words of caution, 
uttered in another public lecture, that it is not possible to evaluate to a 
percentage degree of accuracy have been lost sight of in the public's 
preference for simple, uncomplicated metaphors.54  Talk of cases falling 
within the marginal 49 to 51 per cent. category are equally unhelpful 
because of the false conception implicit in such language that the 
prosecutor's decision-making bears the stamp of scientific objectivity. 
Nothing could be more misleading insomuch as it obscures the reality of 
the situation. An experienced Assistant Director disclaimed any ability on 
his part to offer a neat yardstick as to how to assess the prospects of a 
conviction or an acquittal. "All I can say" he frankly admitted "is that we 
do our best to call upon the experience that we have accumulated over the 
years, and that in itself is a strong reason for the high level at which our 
decisions are taken."55  The truth of the matter lies closer to recognising the 
subjective nature of the prosecutorial decision in individual cases, it being 
at least likely that something less than identical answers would be 
forthcoming if the same set of files were to be given to a sample of. say, 20 
or 50 professional officers all working in the same Department of Public 
Prosecutions.56  With the restriction of the actual decision-making to the 
small coterie of senior staff of Assistant Directors and above, vagaries of 
subjectivity are probably kept to a minimum. 

A special consideration that we should look at is the weight attached to 
an earlier police decision to charge, before the papers in the case have been 
submitted to the Director's office. This election by the police to go ahead 
may be necessary, for example, where there are substantial grounds for 
believing that the accused will leave the country, interfere with witnesses 
or commit further crimes. In these circumstances it is understandable that 
the police should wish not only to charge the suspected person but to 
strongly oppose bail. Other situations, however, arise when the Director's 
consent is refused on policy grounds notwithstanding the existence of 
ample evidence to support a prosecution, and it is obviously preferable if 
the issue of consent is first determined before a formal charge is laid by the 
police. Pre-emptive action of this kind by the police, it has been readily 
acknowledged, exerts pressure upon the Director of Public Prosecutions 
and his staff in sustaining the objective of a dispassionate decision.57  It is 

53  See, e.g. the headline in the Sunday Times, January 27, 1980, which compounds the 
difficulties by dubbing the present Director as "Mr. Fifty per cent." Hetherington himself 
refers to "the 50 per cent rule" in his address to the Media Society, ante, fn. 12. 

Op. cit. Media Society address, at pp. 7-8. 
55  Barnes, op. cit. p. 27. 
56  The likelihood of such an outcome was readily acknowledged by the Deputy D.P.P.in 

the course of my discussion with him in his office on July 7, 1980. 
57  Barnes, op. cit. pp. 25-26. 
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also understandable that a team of detectives who have worked laboriously 
and conscientiously for an extended period in solving a case should feel an 
acute sense of having been let down by the Director if approval to the 
bringing of criminal proceedings is not forthcoming. The police may be 
firmly convinced of the guilt of the suspect, but if the evidence is 
insufficient in terms of the probability of a conviction the policy of the 
Department of Public Prosecutions, as stated by its Director, is to oppose 
the initiation of a prosecution.58  Any substantiated indications that the 
Director of Public Prosecutions and the staff of the Department are prone 
to succumb to police pressures in making their decisions instead of 
adhering to the principle of fearless impartiality would surely contribute to 
the erosion of public confideace. It may be assumed that nowhere is this 
fact better appreciated than in the office of the Director of Public 
Prosecutions itself. 

AN EVALUATION OF SOME RECENT CONTROVERSIAL DECISIONS 

Criticisms of particular decisions made by the Director have usually 
centred around cases that have already attracted public attention, in which 
cultural or political prejudices are readily given rein. In the early years of 
the office of Public Prosecutions the practice of the Director was to defer a 
public response to criticisms of his decisions until he prepared his annual 
report for Parliament.59  This avenue for defending the Department's 
actions has long since disappeared' and it is doubtful whether, in present 
day conditions of accelerated communication, public opinion would be 
satisfied to await a yearly accounting of the Director's work. What is 
evident is the readiness of Sir Thomas Hetherington to defend his record 
after the event by whatever media resources are placed at his disposal. 

Some of the more notorious cases in recent times have centred on the 
narrow question of the sufficiency of evidence. In the Blair Peach case in 
1979, for example, one of several situations where a suspect has died in 
police custody in suspicious circumstances, Hetherington has admitted that 
the reason why there was no prosecution against any particular officer is 
that it was impossible to tell which of any policemen committed the crime. 
In an interview with The Times,6I  and referring expressly to the Blair 
Peach case, the Director stated: "I am not absolutely certain that he was 
hit on the head by a police officer, but I think it is probable that he was. 
There was no evidence as to which one, literally no evidence, and no 
evidence really as to what the weapon was, except that it was a blunt 

" One qualification to this policy is the reluctance of the D.P.P.'s office to turn around a 
police decision to charge, unless the evidence is totally without substance. If there is some 
evidence to support the original police charge, the tendency is to let the lower court make the 
decision not to commit for trial by "soft pedalling" the evidence in support of the 
prosecution's case. Per the Deputy D.P.P. in discussion with the author, July 7, 1980. 

59  Edwards, Law Officers of the Crown, pp. 377-387. 
W  Ibid. p. 386. 
61  The Times, May 11, 1981. 
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instrument. We don't have the evidence. What they did in fact was to 
remain silent, which they are entitled to do."62  This unusually frank 
disclosure of the thinking that contributed to the decision not to prosecute 
in that case should not be extended by inference to the 26 other cases 
involving complaints against a police officer or police officers that resulted 
from deaths in suspicious circumstances over a period of 10 years between 
1970 and 1979.63  According to figures published by the Home Office in 
February 1980, a total of 274 people had died while in the custody of the 
police during the same period. 64  48 deaths, the highest total in any single 
year, occurred in 1978 during which the number of persons taken into 
custody was 1.25 million. The disparity in the respective totals mystified 
many people at the time, including the members of the House of Commons 
Select Committee. The explanation for the lower figure is that these cases 
represent those where a public complaint was registered and where the 
particular chief constable felt it incumbent upon him to submit the papers 
to the Director of Public Prosecutions under the test laid down in section 
49 of the Police Act 1964.65  The remainder would be cases in which either 
no complaint was received or the chief officer of the police was satisfied 
that no criminal offence could have been committed. Furthermore, the 
suspicious circumstances surrounding the deaths were not necessarily 
confined to deaths that took place while the victim was "in police custody," 
a phrase that can encompass a variety of situations ranging from an arrest 
in the home or on the street to the actual detention of the person 
concerned in a police station or in a hospital. 

Prominent among the cases generally referred to as having given rise to 
widespread public concern, in addition to Blair Peach, are those of James Kelly (1979) and Liddle Towers (1976), who died after release from 
custody. The continuous attention devoted to these cases in the press 66  and 
in Parliament was reinforced by the remarkable fact that, arising out of the 
26 situations in which the deceased allegedly died at the hands of the 

62  Ibid. 
63  This is the figure adhered to by the D.P.P. in the course of his evidence before the Home 

Affairs Committee—see Report, February 14, 1980. H.C. 401—iii. A breakdown of the 26 
cases where the deceased allegedly died at the hands of the police or as a result of action taken 
by the police formed part of the Director's written memorandum to the Committee. Annex I 
(p. 29) analyses the statistics according to the attributed cause of death (7 being due to natural 
causes, 4 to misadventure, 4 to suicide, 2 to accidental death, 2 to lawful killing—the 
remainder are classified as no inquest, inquest adjourned or no known cause). Annex II (p. 
30) indicates that 11 of the deaths took place in hospital. 5 while the deceased was in police 
custody, 7 as having taken place "elsewhere." and 3 "not known." 

6' Justice of the Peace, February 23, 1980, pp. 111-112. At first, the Home Office refused to 
disclose the names of the deceased "because of the disproportionate cost involved" (The Times, January 7, 1980), but later provided the relevant information (The Times, January 14, 1980). 

63  Minutes of Evidence of the Home Affairs Committee, H.C. Paper 401—iii, at p. 31. For a 
further elaboration of the responsibilities defined in section 49 see post, p. 419. "See, e.g. The Tunes editorial, January 14, 1980; the Sunday Times, January 6. 1980 
(reporting the call by Sir Harold Wilson for a public inquiry into the death of James Kelly in a police cell). 
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police, in different parts of the country, not one prosecution had been 
instituted by the Director of Public Prosecutions. Questioned on this 
subject by the members of the House of Commons Select Committee, the 
Director stated that in each of the 26 cases the decision not to prosecute 
was based on the failure to surmount the first hurdle of meeting the 

sufficiency of evidence test.°  Sir Thomas Hetherington disclosed that he 
had personally considered 3 of the 26 deaths, presumably the most 
controversial cases, and that he had been fully satisfied in each case that 
there was no further witness that needed to be interrogated and that no 
further inquiries needed to be undertaken.68  In some of the cases the 

papers had been referred to outside counsel whose conclusions were the 
same as those eventually reached by the Director.69  Experience and 

statistics alike, however, confirm the fact that it is only in the very strongest 
of cases that a jury will convict a police officer of assault. The same pattern 
of a very high rate of police acquittals exists with respect to all types of 
indictable offences. Thus the overall acquittal rate in cases brought against 
police officers is 59 per cent. compared with a national rate in trials on 
indictment against other citizens of about 17 per cent.7°  Like it or not, 

juries appear to view with a high degree of scepticism the testimony of 
prosecution witnesses who have a criminal record or whose background 
casts a shadow on their degree of credibility. Another statistic which 
requires some explanation is the remarkably low figure of cases, involving 
complaints of assault by the police, in which the Director has initiated 
prosecution of the police officer(s) concerned. In 1979, for example, which 
is the last full year for which results are available, the percentage of assault 
cases prosecuted was slightly in excess of 2 per cent.7 ' A partial 

explanation for this state of affairs is the demonstrated tendency on the 
part of chief constables, anxious to avoid public criticism that they have 
sought to protect their own, to send forward for the Director's considera-
tion cases that do not have the semblance of sufficient evidence to support 

a prosecution.72  Many of the circumstances involve nothing more than 

67  Ante, fn. 65, p. 31, Q. 152. To the chairman's supplementary question "So in these [26] 
cases of death in custody which you were considering, you do not think that the public interest 
criterion came into it all?" the D.P.?. answered "No, we never got to that stage" (ibid. p. 32). 

Ibid. p. 33,0. 164. 
69  Ibid. 
7°  Barnes, op. cit. p. 27. 
71  Per the D.P.P. in the course of an interview with the Daily Telegraph, February 15, 1982. 

This represents an average of 47 prosecutions out of an annual total of 2,600 assault 

complaints. 
77  See Written Evidence, op. cit. p. 54. Referring to the Police Act 1964, 5.49(3) of which 

requires that complaints made by a member of the public have to be reported to the D.P.P. 
unless the chief officer is "satisfied that no criminal offence has been committed," 
Hetherington commented: "In practice almost every chief officer is extremely anxious to 
divest himself of responsibility for deciding whether one of his officers should be prosecuted, 
however trivial the allegation, so that there can be no suspicion of improper bias. Hence they 
normally report all cases invoking an officer even if the evidence is virtually non-existent and 
regardless of whether the complaint has been made by a member of the public"—'loc. Cu. 
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technical assaults. Even so the perception of different standards being 
applied is not such that it can be dismissed and there will be a constant 
need to explain the Director's policies in this regard. 

Adherence to the same strict standards as to the quantum of evidence 
necessary to justify prosecution is confirmed by the attitude of the Director 
of Public Prosecutions in the Cowley Shop Stewards case in 1966, several 
years before the formulation of Hetherington's "51 per cent. rule." 
Questions were asked in the House of Commons as to why criminal 
proceedings had not been brought against the stewards who had admittedly 
conducted a "kangaroo court" and expelled several workers for not taking 
part in an official strike.73  Quintin Hogg (as he then was) had earlier 
accused the Attorney General of failing to prosecute for improper 
motives74  and Randolph Churchill had trotted out the ghosts of the 
Campbell affair in 1924 as a warning of the fate that might befall the 
Government because of the Attorney General's decision not to 
prosecute.75  Sir Elwyn Jones, the then Attorney, explained that he had 
been consulted by the Director but that there was insufficient evidence to 
justify proceeding against any identified individual.76  Confirmation of this 
wholly non-political explanation for the decision became available years 
later when Mr. Peter Barnes in his Birmingham address, referring to 
circumstances that seem to match the Cowley case in 1966, stated: "We 
eventually managed to satisfy him that that the evidence really was 
insufficient but I was left with no doubt whatsoever that the Attorney 
General was anxious that there should be a prosecution if possible, 
although I had equally no doubt that such a prosecution would have been 
embarrassing to his Government from the political point of view."' 

The failure to institute major prosecutions arising out of the revelations 
contained in the Bingham report to the alleged violations of the Rhodesia 
Oil Sanctions orders has already been addressed in an earlier chapter.' In 
the present context it is only necessary to remind ourselves of the 
explanation proferred by the Director of Public Prosecutions in defence of 
the decision not to launch criminal proceedings against the international 
companies involved in circumventing the statutory prohibitions. According 
to Sir Thomas Hetherington the true explanation lay in the inability of the 
Crown to satisfy the 51 per cent. standard.79  The Director had sought the 
advice of outside counsel, Mr. Michael Sherrard Q.C., who concluded 
that, whatever the Bingham report may have revealed about political and 
economic realities, the evidence it contained would not alone justify a 

H.C. Deb., Vol. 727. Oral Answers. April 27 and May 18, 1966. 
74  Sunday Express, March 13, 1966. 
75  Evening Standard, March 16. 1966. 
76  Ante. In. 73. 
" Barnes, op. cit. p. 32. 
73  Ante, pp. 325-333. 
79  The Sunday Times, January 13, 1980. As illustrative of the evidentiary obstacles to a 

successful prosecution the Director disclosed: "We do not even have the documents to prove 
that oil was carried from Mozambique to Rhodesia." 
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prosecution.' An investigation in search of the necessary evidence would 
have taken several years. involving uncooperative witnesses who were 
outside the purview of the British courts' jurisdiction. Even then, in 
Hetherington's judgment. there was insufficient likelihood of obtaining 
convictions. As with other high profile cases, it is often difficult to separate 
convincingly the evidentiary reasons for a negative decision as to 
prosecution and those other public interest considerations that tend to 
loom large in the decision-making process. 

There are, of course. numerous instances in which the go-ahead signal is 
given by the Director of Public Prosecutions and the outcome is a 
spectacular failure, when judged in the narrowest terms of a conviction 
against an acquittal. The Jeremy Thorpe case will often come to mind in 
this kind of comparison.” demonstrating as it does the unpredictability of 
juries or. if it is preferred. the fallibility of the judgments reached in the 
calm atmosphere of the Department of Public Prosecutions. Asked about 
the outcome of the Thorpe prosecution. Hetherington rejected any feeling 
of embarrassment and instead gave the verdict a sense of perspective by 
declaring that it would be stored away as evidence to guide his instinct 
when similar facts present themselves again for assessment.82  Asked 
whether given another chance he might have prosecuted on different 
charges, Hetherington insisted that the charges of conspiracy to murder 
were absolutely right on the evidence before him.83  More recently, 
speaking publicly on the legal dilemma concerning well-meaning doctors 
who deliberately accelerate the death of a patient. Sir Thomas Hethering-
ton described as "his most difficult prosecutorial decision" the institution 
of a murder charge in 1981 against Dr. Leonard Arthur. a consultant 
paediatrician of unimpeachable reputation. who admitted to taking steps 
to hasten the death of a baby suffering from Down's syndrome. 84  The child 
died after only 69 hours of life. It had been rejected by its natural parents 
and the prosecution maintained that the accused had thought it more 
humane and more in keeping with informed medical opinion to let the 
mongoloid baby die. In consequence of the parents rejection Dr. Arthur 
ordered nursing care only and prescribed the drug dihydrocodeine to 
relieve distress. Other effects of the drug are a suppressed appetite and 
impaired breathing. Evidence from other leading paediatricians confirmed 
that Dr. Arthur had acted within accepted medical limits. Following the 

8°  See ante, pp.328-329. 
81  See also ante, pp. 52-57 for the respective roles played by the D.P.P. and the Attorney 

General in reaching the decision to proceed with the prosecution in the Thorpe case. 
8:  The Sunday Times, January 13. 1980. 
" Daily Mirror, November I. 1979. In the course of the same interview Hetherington 

stated: "I thought there would be a conviction but I was wrong. Having decided that I thought 
there would be a conviction, I then had to consider whether it was in the public interest to go 
ahead. I had no doubt at all that it would be in the public interest. It would have been quite 
wrong to have covered it up. I still think I was right about that." 

Daily Telegraph, February 15. 1982. For the related contempt proceedings against the 
Daily Mail, arising out of the Arthur case, see At:. Gen. v. Engh.sh (1982) 2 WI. R. 959. 
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cross examination of the Home Office consultant pathologist, who had 
performed the post mortem on the child and whose findings were 
subsequently reversed by the same witness, the murder charge was 
withdrawn from the jury's consideration. The jury later acquitted the 
accused of the remaining charge of attempted murder. Speaking to the 
press several months later after the high emotions of the highly publicised 
trial had died down, the Director of Public Prosecutions stated that if the 
prosecution had known in advance of the expert medical evidence to be 
produced by the defence "it might have changed the whole course of the 
trial. We might not have charged murder in the first place." The 
uncertainties of the criminal law, Hetheringto.  n maintained, had left no 
scope in which to bring another charge other than murder.85  

The Bristol Riot case, on the other hand, in retrospect appears to have 
been a genuine error of judgment on the part of the Director and he 
candidly admitted as much after the original trial which produced eight 
acquittals and four jury disagreements. In a charge of riotous assembly, 
the legal requirement of establishing a common purpose among the various 
defendants illustrates the importance of the very first stage in the process 
leading a decision to prosecute. As it transpired, the fatal defect in the 
prosecution's case was not recognised in the initial evaluation of the 
evidence. The jury's verdict at the original trial demonstrated the danger of 
re-indicting those accused with respect to whom there had been jury 
disagreements. So it came as no great surprise to learn that, after 
consultations between the Attorney General, the Director of Public 
Prosecutions, Crown counsel and the chief constable of Avon and 
Somerset it was agreed that it was not in the public interest to proceed with 
a second trial of the four defendants in respect of whom the jury had failed 
to agree upon a verdict." 

" Loc. cit. Hetherington also issued a warning to the medical profession that, unless and 
until a legal solution is found to the problem of a doctor who cases the pain and suffering of a 
terminal patient, "if there is clear evidence that a doctor has deliberately ended the life of a 
baby. then because of the position of the law as it stands, we shall certainly have to consider 
whether the public interest requires a prosecution"--/oc. cit. It seems likely that the D.P.P. 
had in mind the public statement attributed to the secretary of the British Medical 
Association, immediately following the acquittal in the Arthur case, who had stated: "1 hope 
that the D.P.P. will now realise that it is not appropriate to bring criminal proceedings against 
eminent and distinguished paediatricians." There can be no doubt, however, as to the 
correctness of the D.P.P.'s position under the existing law, the classic statement being that of 
Devlin .1.'s direction to the jury in the Bodkin Adams case: The Times, April 9, 1957; 119571 Crim. L.R. 365. See, too, the D.P.P.'s recent decision to authorise a charge of attempted 
murder of an aborted baby against the senior consultant gynaecologist of a hospital—The 
Times, July 1, 1983. 

86  Speaking on the BBC Radio 4 programme The World This Weekend, April 19. 1981 and reported in The Times, April 20, 1981. Hetherington re-affirmed the same sentiments in his 
extended interview with the present editor of The Times, May 11, 1981. emphasising the 
significance of the judgment expressed by the local chief constable as to the likely 
rercussions of a further trial being instituted. 

The Times, April 7, 1981 and see H.C. Deb., Oral Answers, April 16, 1981, p. 262.. 
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THE BOUNDARIES OF RELEVANT PUBLIC POLICY FACTORS 

We turn next to the final stage in the process leading up to the ultimate 
determination whether to prosecute or not. That decision, it should be 
emphasised, is not sufficiently explained in terms of answering "Yes" or 
"No" to the question of prosecution. The decision may involve a choice 
between the following alternative dispositions: (a) to prosecute if no 
charge has yet been preferred by the police or other governmental 
authority; (b) to proceed with any charge(s) already laid; (c) to reduce (or 
increase) the offence already charged; (d) to charge any other person with 
the offence; (e) to ask the police to make further inquiries; (f) to 
discontinue further police investigations in favour of the decision not to 
prosecute for any offence. Having decided that the evidence is sufficient 
to justify criminal proceedings. the Director and his senior colleagues must 
then go on to consider whether the provable facts and the whole of the 
surrounding circumstances are such that it is incumbent upon them, in the 
public interest, to institute a prosecution and with respect to what 
offence(s). This final decision is, without doubt, the most difficult of all 
since it involves a subjective attempt to determine what course of action 
will best reflect the interests of the community as a whole. No ready made 
yardsticks are available to solve the myriad circumstances recorded in the 
files submitted to the Director for his decisions. What is apt to be 
misleading is the impression conveyed in Sir Thomas Hetherington's 
written submission to the Phillips Commission and repeated in his public 
statements explaining how the department functions. The description of 
the process as an orderly sequence of cumulative judgments, each 
separated from the other but each requiring an affirmative resolution in 
order to achieve the final judgment, ignores the impact that public interest 
considerations are bound to make in borderline cases. Rigid adherence to 
the separation of the evidentiary and public interest questions is a standard 
incapable of fulfilment and it is unhelpful to exaggerate the exclusive 
nature of the separate exercises. 

The boundaries of public policy factors that can properly be taken into 
account when making prosecutorial decisions are slowly becoming iden-
tified. This is a positive contribution towards public understanding and 
support for the substantial element of discretion that is involved in every 
such decision. 88  Several of these factors are relatively non-contentious and 
can be described as exculpatory or mitigating in their possible impact. 
Staleness of the crime will likely influence the Director's eventual decision, 
it being stated that there is much hesitation to prosecute if three or more 

" One of the recommendations of the Royal Commission on Criminal Procedure (see 
Report, op. cit. pp. 173-175, 188) urged the preparation of a statement setting forth the 
appropriate criteria that should govern the decision whether or not to prosecute. Action to 
this end has produced a document entitled "Criteria for Prosecution" which, bearing the seal 
of authority of the Attorney General, has been distributed to prosecuting solicitors and police 
forces for their guidance—see ante, p. 112, fn. 27. 
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years have lapsed between the date of the offence and the probable date of 
tria1.89  The gravity of the offence will naturally diminish the significance of 
the element of staleness and the same applies if the complexity of the case 
explains the prolonged police enquiries. A similar response will likely 
occur if the accused has contributed to the staleness by disappearing or 
covering his tracks. Lack of diligence on the part of the police, on the other 
hand, will tend to enhance the relevance of the time interval.90  

The youthfulness or advanced age of the accused will have to be taken 
into consideration in appropriate cases. In sexual cases, for example, high 
regard for the respective ages of the persons involved is generally regarded 
as a proper balancing of the values at stake. The consenting nature of the 
victim's participation and the issue of corruption will also bear heavily on 
the way in which discretion is exercised.9I In other cases, the younger the 
offender the greater must be the inclination to examine alternative 
possibilities such as a caution if the accused has no previous blemishes and, 
in addition, has a good home background and employment record. Against 
these positive qualities must be set the seriousness of the crime and the 
extent to which it has aroused public concern. With respect to a defendant 
who is of advanced age there must always be concern as to whether he is 
likely to be fit enough to stand trial. Apart from such a practical matter, 
there is general reluctance to prosecute anyone who has passed his 
seventieth birthday and is infirm, unless there is a real possibility that the 
offence will be repeated or, of course, that the offence is of such a grave 
character that a prosecution cannot be avoided.92  

Caution is called for when the mental condition of the accused is brought 
into the discussions preceding the decision to prosecute.93  Its relevance 
during court proceedings is unquestioned and the court has broad powers 
to authorise psychiatric examinations if called for in the particular case. No 
one can doubt either the importance of evidence of mental illness to the 
issue of criminal responsibility. What we are presently concerned with is 
the possible impact that evidence of mental instability should have in 
avoiding the subjection of the accused to a criminal trial. The initiative 

in 
this regard will usually come from the defendant's solicitor who may point 
to the dangers of a permanent worsening of his client's condition if the 
prosecution goes ahead. The possible spurious nature of any such claim can 
be met in part by ensuring an independent examination of the defendant's 
mental condition. The healthy scepticism that prevails in the Director's 
office in such matters is perhaps best captured in the view expressed by Mr. 
Peter Barnes that: "On the one hand it is somewhat distasteful to 

See the D.P.P.'s Written Evidence. op. cit. p. 38 and Barnes. op. cit. p. 29. 9°  Ibid. 
The same reaction is to be expected if there has been dilatoriness "on the part of 

those who have some sort of moral responsibility for reporting the matter to the police in the first place." 
91  Written Evidence, op. cit. pp. 38, 40-41, and Barnes op. cit. pp. 29-30. 92  Written Evidence, op. cit. p. 39 and Barnes. op. cit. p. 29. 93  Written Evidence, op. cit. pp. 39-40. 



THE BOUNDARIES OF RELEVANT PUBLIC POLICY FACTORS 425 

prosecute someone who is mentally subnormal but on the other hand that 
very subnormality or abnormality may itself increase the risk of an offence 
being repeated and so it may be necessary for us to prosecute in the hope 
that this may result in some form of effective treatment."94  

Perjury is an offence that the public might be forgiven for believing that 
it has become as much of a dead letter crime as, say, bigamy. In his 
evidence to the Royal Commission on Criminal Procedure, the Director of 
Public Prosecutions acknowledged that experience has shown that the 
modern tendency is for the judges to impose no more than a nominal 
penalty in cases of bigamy unless there are exceptional or aggravated 
circumstances. Faced with this reality very few prosecutions for bigamy are 
nowadays approved, the normal advice being to issue a caution against any 
repetition of the offence.95  With perjury, on the other hand, a far more 
serious view is taken of the crime and it is pertinent to note the principles 
that guide the Director in his approach to such cases.96  A clear distinction 
is drawn between alleged perjury by a witness and that sought to be laid at 
the door of the accused. In the case of the former, assuming there is 
sufficient corroboration as required by the Perjury Act 1911 and a 
reasonable prospect of a conviction, the Director's office will sanction a 
prosecution if the perjured evidence goes to the heart of the issue before 
the original trial. On the contrary, should the evidence, whilst technically 
in breach of the Act, relate to a peripheral issue and the intent of the 
witness is more to protect his own skin than to prevent the course of 
justice, then it is most likely that a prosecution will be approved. 

The position of a defendant who commits perjury is seen in a different 
light, especially if his effort is unsuccessful and a conviction has been 
registered in the case. In these circumstances, the Director's submission to 
the Commission stated: " . . . it is necessary to have regard to the 
punishment inflicted by the court and to assess whether a subsequent 
prosecution for perjury would be likely to result in any substantial increase 
of the sentence. It is also essential that the evidence should be so 
exceptionally strong that a conviction is virtually certain, because of the 
doubts which an acquittal would cast upon the verdict of guilty in the 
original case. Usually, although not necessarily, it is the emergence of 
some additional and compelling evidence, after the original trial, which 
removes the last trace of doubt. Even, however, where there is abundant 
evidence against a defendant who has unsuccessfully lied without involving 
others, I would not normally think it right to prosecute unless there are 
aggravating factors."97  The imperative obligation to balance subordinate 
considerations one against the other is well illustrated in the further 
observation that the Director's office "will consider whether the lies 

44  Barnes, op. cit. p. 30. 
" Written Evidence, op. cit. p. 43. 

Ibid. pp. 41-42. 
91  Ibid. p. 42, paras. 121-122. 
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necessary involved an attack on the truthfulness (as oppOsed to recollec-
tion or ability to identify) of one or more prosecution witnesses; whether 
the lie was clearly planned before the hearing or arose on the spur of the 
moment during cross-examination; and the degree of persistence in 
maintaining the lie."98  

This kind of analysis of the conflicting considerations that must be taken 
into account when contemplating possible proceedings for perjury high-
lights the impracticality of ever laying down hard and fast rules that will 
confer a high degree of predictability as to the result of their application. 
The very nature of discretionary authority requires resistance to any 
attempt to develop rigid rules that cannot encompass every possible 
contingency. Take another factor, that of public expense in maintaining a 
long drawn out trial. Any suggestion of imposing upon the police or the 
Director of Public Prosecutions a predetermined ceiling as to the costs that 
can be incurred in connection with different categories of prosecutions 
would be abhorrent to the principles of justice and law enforcement. At 
the same time, lack of any restraint in the face of predictable major 
expenditures in bringing accused persons to trial would likewise be 
regarded as irresponsible. Hence the careful balancing of costs against the 
purposes to be achieved through prosecution that must occupy the minds 
of the decision-makers in the office of Public Prosecutions when the 
magnitude of the bill to be paid out of the public purse cannot be 
ignored.99  

As one illustration of this unusual factor reference can be made to the 
crop of potential defendants enmeshed in the Poulson affair.' By mid-1974 
the list of candidates for investigation and possible prosecution for 
corruption numbered around 300, most of whom were individuals in 
subordinate positions whose involvement was relatively trivial. In the 
event only the leading figures in the conspiracy were brought to trial. 
Commenting on the decision to single out the principal conspirators in this 
fashion, Sir Thomas Hetherington has stated; "It is not necessarily in the 
public interest to prosecute every minnow connected with an offence, 
provided the whales are tried . . . In the Poulson case . . . after the 
prosecution of John Poulson, Dan Smith, George Cunningham and other 
public servants there were still a number of leads which had not been 
investigated fully . . . They were retired, old, and a lot more money would 
have to be spent. Was it really in the public interest to go ahead?"2  The 
Director of Public Prosecutions has frequently found himself the target of 
public criticism as a result of his authorising prosecutions that have 
involved enormous public costs and resulted in the acquittal of the accused. 
The implication, whether intended by the critics or not, is that it is 

" Ibid. p. 42, para. 123. 
" Barnes, op. ch. p. 30. The D.P.P. made no reference to the public expense factor in his 

written submission to the Royal Commission. 
I  See ante, pp. 81-85. 
2  The Tunes, May 11, 1981. 
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acceptable to proceed if convictions are obtained, otherwise the ends do 
not justify the costs incurred. This is asking the impossible of the Director 
of Public Prosecutions and it is doubtful if there has been any serious 
criticism of the Director's judgment by those whose responsibility it is in 
government to guard against the extravagant use of public money. 

Another amorphous factor that is difficult to pin down relates to the 
attitude of those who, directly or indirectly, can be said to have a special 
stake in the outcome of a prosecution. Mention has already been made of 
the indefinable relationship that occurs between the professional officers 
who have been in charge of the case up to the point where the papers are 
transmitted to the Director for decision. The imperceptible pressures 
engendered by this relationship cannot be dismissed, a senior member of 
the Director's office going so far as to acknowledge the Department is 
reluctant to turn around a police decision to charge, unless the evidence is 
totally without substance.3  If there is some evidence to support the original 
police charge the tendency is to let the court make the decision not to 
commit for trial by soft-pedalling the evidence in support of the charge. 
The attitude of victims and complainants may not exert as powerful an 
influence, there always being the possibility that the accusation was made 
in the heat of the moment or as the last straw in a relationship that has been 
simmering in intensity for some time. A change of heart on the part of the 
complainant, be it a person (in a case of assault) or a company (in a case of 
fraud) will be assessed in the light of the seriousness of the offence and the 
harm inflicted, as well as exploring any suspicion that the withdrawal was 
actuated by fear.4  Then there is the current mood of the local community, 
which may have given expression to its concerns as to the prevalence of the 
offence in its area, or as in the Bristol Riot case where the views expressed 
by the chief constable of Avon and Somerset as to the detrimental effects 
which a new trial would have on racial harmony in the city appears to have 
been a powerful factor in persuading the Attorney General and the 
Director not to pursue charges against the remaining four defendants.5  

There remains the sensitive aspect of the position occupied in society by 
the defendant, and his or her previous character. At times, it may be 
difficult to separate these variables and it may even be more of a challenge 
to demonstrate that equality before the law has been adhered to in the 
decision to prosecute or not to prosecute, as the case may be. The 
circumstances surrounding the handling of the prosecution of Jeremy 
Thorpe, and in particular the transfer by the Attorney General to the 
Director of Public Prosecutions of responsibility for making the decision in 
that case, have already been examined in detail in this work.6  Apropos our 

) Per the Deputy Director of Public Prosecutions in the course of my talk with him in his 
office on July 7, 1980; and see, too, Barnes, op cu. pp. 25-26, expressing much the same 
views in relation to circumstances where the Director's consent is a pre-requisite to launching 
a prosecution. 

Written Evidence, op. cit. p. 43. 
3  Ante, p. 422. 
6  Ante, pp. 52-57. 
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present concern, it can readily be imagined that Sir Thomas Hetherington 
was acutely conscious of the public position occupied by the suspect, and at 
the same time sensitive to the enormity of the charge of conspiracy to 
murder and the penalty for such a crime. Questioned by The Times 
representatives in the course of a wide ranging interview on the Director's 
handling of prominent cases during his tenure of office, Hetherington was 
asked what his response would have been if Mr. Silkin had instructed him 
not to prosecute Jeremy Thorpe. The Attorney's instruction, the Director 
replied, would have been "most unconstitutional."' In the event of his 
proving unsuccessful in persuading the Attorney to change such a 
hypothetical ruling, Hetherington declared that he would probably have 
resigned. "It was so basic." he said, "that I wouldn't have been able to 
carry out my duties thereafter."8  

The position of the Director becomes more vulnerable where he decides 
against prosecuting and the proposed charge involves a prominent public 
figure. Allegations of bias and of protecting "the Establishment" will 
surface quickly in this kind of situation, presenting the Director and the 
Attorney General with the choice of riding the storm in silence or 
responding quickly in a way that is calculated to dispel uninformed 
criticism. A case in point was that involving Sir Peter Hayman. formerly this country's High Commissioner in Canada.9  In 1978 a packet containing 
obscene literature and other written material was found in a London bus. 
The subsequent police investigation revealed the existence of correspond-
ence of an obscene nature, involving young children, between Hayman and 
a number of other persons. Altogether a total of seven men and two 
women were named in the report submitted by the Metropolitan London 
Police to the Director of Public Prosecutions, as possible defendants to 
charges under section 11 of the Post Office Act 1953. A further report 
revealed that one of the nine men, not Sir Peter Hayman, was also carrying 
on correspondence with another person which indicated that the two 
shared an obsession about the systematic killing by sexual torture of young 
people and children. In view of the extreme nature of this latter material 
the Director decided to prosecute them for conspiring to contravene the 
1953 Act. 

There was no evidence that Hayman had ever sent or received material 
of this kind through the post. Simultaneously with these inquiries, the 
police investigation into the activities of the "Paedophilic Information 
Exchange" resulted in a separate trial for conspiracy to corrupt public 
morals, the defendants being involved in the management or organisation 
of the body concerned. Hayman did not fall within this group. With respect 
to the original group of nine persons, which did include Sir Peter Hayman, 

'The Times, May 11, 1981. 
Ibid. 

g 
 The facts set out in the text above are based on the Attorney General's statement. H.C. 

Deb., Vol. 1(6s.) Written Answers, cols. 139-140, March 19, 1981. 
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the Director advised against the bringing of criminal proceedings,1°  the 
principal factors being stated to be, first, that the correspondence had been 
contained in sealed envelopes passing between adult individuals in a 
non-commercial context and, secondly, none of the material was unsoli-
cited. The Attorney General defended the Director's decision in a full 
statement to the Commons, saying that he was in agreement with the 
decision." Previously, before Hayman's name was disclosed to the 
Commons by a Labour back-bencher, the Attorney General had appealed 
to the Member of Parliament concerned to spare Sir Peter and his family 
public humiliation in naming him when the decision had been taken not to 
prosecute Hayman or any of the potential defendants.12  Subsequently. the 
Director explained that the public position occupied by Hayman had had 
nothing to do with his decision. It had been dictated by the fact that the 
spirit of the Post Office Act offence had not been infringed, given that it is 
no offence to possess indecent material and the recipients had not been 
unwilling victims of the obscene literature in the sense of being shocked 
and disgusted by the contents. I3  

DECISIONS NOT TO INSTITUTE PROCEEDINGS—THE NEED FOR RESTRAINT IN 
PUBLIC EXPLANATIONS 

This kind of explanation, in such detail, has come to be expected from 
the present Director. It should be noted, however, that there is a general 
reluctance to elaborate on the particular considerations that led to a 
decision not to institute proceedings in specific cases. Such reluctance is 
explained on two grounds. First, whilst it is reasonably safe to expound in 
abstract terms on the kind of discretionary factors, reviewed in this 
chapter, which enter into the decision-making process, there is a marked 

to For conflicting views on the merits of the D.P.P.'s decision see The Times, March 26. 
1981 and Sir David Napley's statement to the press, ibid. March 20. 1981 and his letter to the 
editor. ibid. March 27, 1981. Naples was the defending solicitor in the case. 

" Ante. In. 9. 
12  The Times, March 18, 1981. 
13  The Times, May 11, 1981. Elaborating on the reasoning that lay behind his decision not 

to prosecute Hayman, the D.P.P. stated: "It would be quite wrong of me to say that 
Parliament should have repealed the Act and it hasn't, and therefore I am never going to 
prosecute anyone for sending obscene literature through the post. It is for Parliament to 
decide whether an offence should be on the statute book, but it is part of the constitution law 
that I have a discretion to prosecute. Parliament is really saying: 'This is the offence. We 
haven't abolished it but we leave it to you, director, or to the police, to decide whether, in the 
individual circumstances, it requires prosecution'. Sending indecent material through the 
post, bearing in mind that it is no offence to possess indecent material, is not the sort of 
offence that affects members of the public. The only people who can be affected by it are the 
postmen, if it is written on the outside of the packet, which it wasn't, or the unwilling 
recipient, who is shocked and disgusted. which wasn't the case. And therefore the spirit of the 
statute was not infringed and that is why we didn't prosecute." It is impossible to estimate 
whether Hetherington's explanation, fortified by the Attorney General's view that the right 
decision was reached, has succeeded in dissipating public suspicions of the kind exemplified in 
a feature article "Pain, Anguish and the DPP" in the Sunday Times, March 22, 1981. For an 
analysis of the current law, the enforcement policies of the Post Office and recent proposals 
for reform, see Colin Manchester, "Obscenity in the Mail" [1983] Crim.L.R. 64. 
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resistance to disclosing publicly the specific in-house policies that have 
been developed to guide the professional staff in their approach to certain 
kinds of offences. The explanation for this resistance, departed from so 
visibly in the Peter Hayman situation, is that "it would not be in the public 
interest to risk it becoming known that certain offences of medium or 
minor importance can in fact be committed with relative impunity.' This 
remark, on the part of the present Deputy Director, contains more than a 
hint of exaggeration in its basic assumption that the incidence of criminal 
activity is directly related to the level of prosecutorial activity. The 
fundamental questions implicit in this assumption have been addressed in 
the parallel context of law enforcement activity with little evidence to 
support the proposition that a strong statistical nexus exists between levels 
of police action and the levels of criminal activity.15  This conclusion, it is 
acknowledged, does not control the public's perception of how the criminal 
justice system functions and it is these perceptions that principally 
influence individual behaviour. 

As for the other ground on which the Director and his colleagues 
studiously maintain a veil of silence in relation to specific cases, the 
explanation is principally dictated by the ethics of the Director's 
relationship to the police, the undisclosed witnesses and the defendant 
himself. Pressed by the Select Committee on Deaths in Police Custody to 
go beyond the Department's customary resort to explaining its decision in 
terms of the insufficiency of the evidence, Sir Thomas Hetherington drew 
no distinction between police complaint cases and other cases. 16  To make 
public the grounds on which the evidence was judged to be insufficient to 
secure the likelihood of a conviction would, in the first place, breach the 
confidentiality of police reports and statements taken by the police from 
potential witnesses. Disclosure of the reasons for not believing prospective 
witnesses might require revealing the criminal record of those witnesses. 
The same reasons would apply to making public details about the 
defendant with the result that there would be a public "trial" of the 
potential defendant without his or her having all the safeguards that are an 
integral part of a criminal trial in open court. Much as a very substantial 
body of public opinion might savour the opportunity to engage vicariously' 
in this kind of trial by the media. the Director's adherence to the contrary' 
principles favouring non-disclosure is to be preferred. This choice is not as 
easy to make as might sometimes be supposed, and the present Director 
has confessed to the frustration that he has experienced in the more 
emotive cases, such as Blair Peach and James Kelly, in not being able. 
because of the principle of confidentiality, to answer publicly the 
bombardment of criticism to which he and his Department have been 
subjected.° 

14  Barnes, op. cit. p. 30. 
15  See post, p. 446, fn. 15. 
'6  Ante, fn. 47, at pp. 34-35. 
"The Sunday Times, January 13, 1980. 
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In its Report the Select Committee recommended that the Director of 
Public Prosecutions should make it his normal practice to supply a 
complainant with at least a summary of the considerations which led him to 
decide against prosecution. I8  It also proposed that the police investigation 
report be made available to the legal representatives of the deceased when 
appearing at the ensuing coroner's inquest. I9  Both recommendations were 
rejected by the Director, a decision supported by the Attorney General, 
for the same grounds as those explained to the Select Committee as 
governing established practice.2°  That indefinable concept, the public 
interest, might in exceptional circumstances deem it sufficiently imperative 
to enforce full public disclosure but it would have to be done after the most 
careful balancing of the conflicting principles at stake, and with the 
necessity of requiring the Attorney General to defend before the House of 
Commons a decision that runs counter to the general practice faithfully 
observed by the Director of Public Prosecutions. 

PUBLIC DISCLOSURE OF PROSECUTION GUIDELINES 

Most of what has been written in this chapter will have equal application 
whatever the jurisdiction in which the decision to prosecute or not to 
prosecute has to be made. There are growing signs too of a disposition to 
follow the example set by Edward H. Levi, an outstanding Attorney 
General of the United States who, during his term of office in 1977, 
embarked on a programme of formulating the principles upon which 
prosecution decisions should be made. In his prefatory note to the 
document setting forth such principles2I  Attorney General Levi stressed 
that the materials being circulated were not to be construed as Department 
of Justice "guidelines" and that they imposed no obligations on United 
States Attorneys, their Assistants, or other attorneys acting on behalf of 
the United States Government.22  Ascribing the most modest of objectives 
to this pioneering initiative Mr. Levi said that it was intended solely for use 
by government attorneys to the extent that the principles were found to be 
appropriate in discharging their responsibilities as federal prosecutors.23  
The Attorney General's "materials" covered such topics as the decision to 
prosecute, the election of charges, plea negotiations and, a procedural 
feature that is peculiar to United States law, opposition to nob o contendere 
pleas.24  Not surprisingly, there is much common ground between the 

H.C. Paper 631 of 1980, pp. 30-40. 
19  Ibid. p. xiv. 
2°  H.C. Deb., Written Answers, Vol. 993, cols. 150-153, November 11, 1980. 
21  "U.S. Department of Justice Materials Relating to Prosecutorial Discretion" (1978) 22 

The Criminal Law Reporter—see Text Section, pp. 3001-3008. 
22  Ibid. p. 3001. 
23  Ibid. 
24  Ibid. pp. 3005-3006. See also Federal Rules of Criminal Procedure, Rule 11(a) and (b) 

and American Bar Association Standards Relating to the Administration of Criminal Justice, 
Vol. 18, 1974, "Pleas of Guilty", pp. 299-308. 
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relevant factors that are said to guide the Director of Public Prosecutions in 
England and Wales, and those expressed in the Levi documents as the 
advisable guideposts within the federal criminal justice system of the 
United States. In Australia. the impact of the Levi statement of principles 
has been immediate. the Attorney General of the Commonwealth of 
Australia breaking new ground in bringing together in a public document 
the guidelines that will govern the actions of all counsel and Crown 
solicitors whose authority derives from the senior Law Officer of the 
Crown and who are engaged in the prosecution of Commonwealth 
offences. The policy paper containing the guidelines and considerations 
upon which prosecutorial decisions are to be made within the federal 
sphere of jurisdiction was tabled in the Australian Senate in December 
1982.25  Included within this precedent-setting statement is a reaffirmation 
of the "Shawcross doctrine" as a fundamental tenet that must govern the 
Attorney General's personal involvement in prosecution decision 
making.' Added to which the document contains the necessary reminder 
that this philosophy was accepted by the Government in the speech made 
by. Prime Minister Fraser on the occasion of the Endicott resignation 
debate in September 1977.27  None of these prosecution blueprints is in the 
nature of hard and fast rules. Within any such sets of guidelines, including 
those issued by the Attorney General of England and Wales on the effects 
of jury vetting and disclosure, and now the criteria for prosecution.28  there 
is a considerable measure of discretion as to how the relevant standards are 
to be applied in the particular circumstances.29  

25  Prosecution Policy of the Commonwealth. tabled in the Australian Senate on December 
16, 1982 on behalf of the Commonwealth Attorney General. Senator Peter Durack Q.C. 
Among the subjects covered are (i) who may institute and conduct Commonwealth 
prosecutions. (ii) the decision to prosecute and police involvement. (iii) private prosecutions 
and stays of proceedings, (iv) no bill applications. (v) granting of indemnities or pardons to 
witnesses. (vi) plea negotiations, (vii) special prosecutors. So far as I am aware, no 
comparable statement exists in any of the States of Australia. each of which has its own body 
of criminal law and procedure. Adherence to the principles set forth in the Commonwealth 
policy statement is explicitly acknowledged by the Attorney General (Senator Gareth Evans) 
in the detailed opinion prepared for the Prime Minister with respect to the Mick Young case—see ante. p. 371, In. 64. 

2°  Ibid. p. 9. 
21  Ibid. and see ante, pp. 384-385. 
28  On the subject of prosecution guidelines see ante, p. 423, In. 88 and on the issues of jury 

vetting and disclosure to the defence see post. Chapter 14, pp. 476-490. 
2'.  Despite the disclaimer by former Attorney General Levi that his expansive treatment of 

the various items included in the Justice Department's memorandum '.as nothing more than 
"suggestions." it is noticeable that each principle is accompanied by detailed comments as to 
the meaning that is intended to be attached to the several propositions. Moreover, the 
language used in the comments have the distinct ring of departmental expectations that the 
policies enunciated in the document will be either followed strictly or an explanation provided 
for any departure from the existing departmental policies. The same le%el of expectation runs 
through the growing number of policy directives issued by the Attorney General of Ontario. 
referred to ante, p. 406, fn. 14. For the arguments in favour of seeking Parliamentary approval 
of prosecution guidelines, see the note by Francis Bennion in (1981) 12.5 S.J. 534. 
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This discretion, moreover, attaches to each of the documents that have 
been referred to, irrespective of whether they are described as "guide-
lines" or "appropriate considerations that are not to be regarded as 
departmental requirements," and whether they emanate from the office of 
the Attorney General in London, Canberra, Toronto or Washington. They 
do not. it is true, carry the force of a "practice direction" similar to those 
issued from time to time by the Lord Chief Justice after consultation with 
the Judges of the Queen's Bench and Family Divisions. These latter 
Statements of practice have the same binding force as all other rules of 
procedure that derive their statutory authority from the Supreme Court of 
Judicature Acts.3°  Nevertheless, since the Prosecution of Offences Act 
1879, section 2 ordains that the Attorney General is the Minister 
responsible for the actions of the Director of Public Prosecutions and can 
issue directives to his subordinate official with respect to any of his 
functions, it cannot be doubted that there exists a secure statutory basis for 
the Attorney General's emerging forays into the setting of guidelines 
concerned with subjects that lie within the Law Officers' prerogative 
authority. In this respect, the approach favoured by the Attorney General 
of the United States in expressly disclaiming any mandatory component for 
the guidance afforded to the United States Attorneys would be a highly 
inappropriate parallel to use in describing the modest incursions of the 
English Attorney General into the same field. At the same time it is 
interesting to note that, as the federal Minister of Justice in charge of the 
United States Department of Justice, Attorney General Levi attached no 
qualifications to the series of formal guidelines that he imposed upon the 
Federal Bureau of Investigation when executing his policy of bringing that 
agency back into the fold of ministerial control and accountability.3I  This 
fascinating exercise must regrettably be left to others to recount,32  as we 

)" See Supreme Court of Judicature (Consolidation) Act 1925. (c.49). s.99. 
31  For authoritative descriptions of the legacy of F.B.I. abuses left by its founder J. Edgar 

Hoover at his death in 1972 see United States House of Representatives. Committee on the 
Judiciary. Subcommittee on Civil and Constitutional Rights. Hearings: FBI Oversight. Serial 
No. 2. Parts 1-3, 94th Congress. 1st and 2nd session. 1975-76; and United States Senate. 
Select Committee to Study Governmental Operations with respect to Intelligence Activities, 
Hearings, Vols. 2-6. 94th Congress. 1st sess. 1975. and Final Report, Books 1—IV. 94th Cong. 
2nd sess. 1976. 

32  The best informed and succinct account of this exercise is contained in John T. Elliffs 
The Reform of the F.B.I. Intelligence Operations, (Princeton. 1979). see especially pp. 37-76. 
Among the guidelines promulgated by Attorney General Levi during his tenure of office were 
those relating to (1) F.B.I. Domestic Security Investigations (released March 10. 1976). (2) 
Reporting on Civil Disorders and Demonstrations involving a Federal Interest (released 
March 10, 1976) and (3) White House Personnel Security and Background Investigations 
(ditto) and (4) Informants in Domestic Security. Organised Crime and Other Criminal 
Investigations (released December 15. 1976). These guidelines are conveniently reprinted in 
Elliff. op. cit. Appendices Ito 4. The machinery.  for preparing the guidelines, in which the 
F.B.I. under its new Director. Clarence M. Kelly. took a fully cooperative part, is described 
by the same author, op. cit. pp. 58-61. Levi had made a commitment to prepare new 
guidelines for the F.B.I. during his confirmation hearings before the Senate but had not 
completed the task by the time he left office following a change in the office of United States 
President--ibid. pp. 55 and 60. 
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move on to describe the substantial restriction on the powers of the 
Attorney General for England and Wales. and by derivation those of the 
Director of Public Prosecutions, in the matter of preferring an indictment 
without prior resort to a preliminary hearing. This powerful discretionary 
jurisdiction, frequently exercised in such Commonwealth countries as 
Canada. New Zealand, and Australia is not available to the English 
Attorney General. At least, not in relation to his functions in England and 
Wales. On assuming the duties of Attorney General for Northern Ireland, 
however, the same Law Officer inherited the power of presenting a direct 
Bill of indictment in the Northern Ireland courts, a power created by the 
Stormont Parliament when it abolished the grand jury.323  

PREFERRING BILLS OF INDICTMENT—BRITISH AND COMMONWEALTH 
DIFFERENCES 

Prior to 1933 the Attorney General or the Solicitor General exercised 
concurrent jurisdiction with a judge of the High Court in sanctioning the 
presentation of a voluntary bill of indictment by a private citizen. These 
restrictions on private accusations were introduced by the Vexatious 
Indictments Act 1859" to counter the abuse and hardship incurred by 
those accused of crimes who had no right to appear before or to be heard 
by the grand jury before it decided whether or not to return a true bill. 
Proceedings to determine whether leave should be granted,34  by one of the 
Law Officers35  or by a High Court judge, was always ex parte36  and the 
grand jury's subsequent involvement of returning a true bill became a mere 
formality. Under the provisions of the Administration of Justice (Miscel-
laneous Provisions) Act 193337  the grand jury was recognised as a useless 
anachronism and abolished.38  At the same time the discretionary power of 
the Attorney General and the Solicitor General to authorise the 
presentation of a bill of indictment, that would effectively by-pass the 

See Grand Jury (Abolition) Act (N.I.) 1969. c.15. s.2. lam indebted to Mr. David Hag-
gan of the Law Officers' Department for drawing my attention to this unique feature of 
Northern Ireland statute law pertaining to the powers of the Att. Gen. for Northern Ireland. 

33  22 & 23 Vict. c.17, s. I. The restrictions extended to the following offences only: perjury, 
subornation of perjury, conspiracy, false pretences. keeping a gaming or disorderly-  house, 
indecent assault. 

3" An indictment could also be preferred "by the direction" of the same authority. 
35  Both of the Law Officers were named in the legislation thus conferring equal authority to 

act in their own right. No instance is on record, however, paralleling the extraordinary events 
in Australia in the Mercantile Bank case in 1893—see ante. pp. 372-379. 

The earlier background to the ex parse procedure resorted to in such cases was examined 
in considerable detail by the Court of Appeal in R. v. Raymond 119811 3 W.L.R. 660 at pp. 
665-667. Despite subsequent legislation, repealing the 1859 statute, and the introduction of 
new rules of procedure the court unanimously held that the defendant was not entitled to be 
heard in person before leave is granted to prefer a bill of indictment. For the transformation 
in the practice of hearing the parties concerned, prior to the Attorney General's issuance of a 
nolle prosequi. see Edwards, op. cit. pp. 229. 236. 

37  23 & 24 Geo. 5, c. 36. 
3' Ibid. s.l. 
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procedure of a preliminary inquiry before examining justices, was likewise 
terminated.39  

The avenues remaining to a prosecutor in England and Wales who seeks 
to bring an accused person to trial by indictment are two-fold. The first, 
and most regularly followed, is by way of committal to the Crown Court 
following either the taking of depositions as part of the preliminary hearing 
or by resort to the accelerated procedure which, since the coming into 
force of the Criminal Justice Act 1967, s.1,4°  allows a committal, in given 
circumstances, without consideration of the evidence. Briefly, the circum-
stances require that all the evidence be in the form of written statements or 
exhibits and that no objection is voiced by the defendant or his lawyer that 
there is insufficient evidence to put the defendant to trial by jury for the 
offence(s) charged.4I  What have come to be known as "section 1 
committals" cannot be resorted to if the defendant is not legally 
represented.42  The second avenue open to a prosecutor is to circumvent 
the committal procedure altogether by way of seeking the leave of a High 
Court judge ex pane in accordance with the provisions contained in section 
2(2) of the Administration of Justice (Miscellaneous Provisions) Act 1933 
which states: " . . . no bill of indictment charging any person with an 
indictable offence shall be preferred unless either—(a) the person charged 
has been committed for trial for the offence; or (b) the bill is preferred . . . 
by the direction or with the consent of a judge of the High Court or 
pursuant to an order made under section 9 of the Perjury Act 1911."43  
These powers merely replicate the jurisdiction originally conferred on the 
High Court under the terms of the Vexatious Indictments Act 1859.44  It is 
this procedure which the Director of Public Prosecutions, like any other 
private prosecutor, has to invoke when faced with unexpected obstacles 
that arise in the course of seeking a normal committal by the examining 
justices. 

A prolonged preliminary hearing, for example, with little prospect of an 
expedited committal, may prompt drastic action by the Director as 
occurred in the Terence May case in 1981 when 15 black youths were 
charged with a variety of offences including murder, affray, and riotous 
assembly following the death of a motor cyclist in South London.45  The 

39  Ibid. s.2(7). 
c.80. Such statistical evidence as is available points to the virtual supplanting of the 

conventional preliminary hearing (under the Magistrates Courts Act 1952, s.7) by the 
expedited committal procedures (under section 1 of the 1967 Act)—see the Report of the 
Royal Commission on Criminal Procedure, p. 70. For the further recommendations of the 
Commission see ibid. pp. 181-183. 

Ibid. s.1(1)(b). 
42  Ibid. s.1(1)(a). 
43  24 & 24 Geo. 5, c.36. 
44  See ante, p. 434. There is no longer any restriction on the list of indictable offences with 

respect to which the procedure of preferring a bill of indictment applies. 
" The Times, October 23 & 24, 1981 and November 7, 1981. The D.P.P.'s action was 

prompted by a request from the chairman of the Croydon magistrates' court that committal be 
sought by way of a voluntary bill of indictment. This move was explained by the magistrates' 
"profound concern at the lack of progress." Leave to prefer a bill of indictment was granted 



436 DISCRETIONARY FACTORS IN THE DECISION TO PROSECUTE 

conduct of several counsel representing the defendants at the committal 
hearing was the subject of a formal complaint made by the Attorney 
General to the Professional Conduct Committee of the Bar Council, a step 
that was later repeated at the conclusion of the actual tria1.46  In another 
recent situation, involving the unexplained death of Barry Prosser, an 
inmate of Winson Green Prison. Birmingham. and a second refusal of the 
examining magistrate to commit the three accused prison officers to trial 
because of the insufficiency of the evidence presented by the Crown. the 
Director of Public Prosecutions changed his mind after first stating that the 
case was closed.'" After consultations with the Attorney General. ex parte 
proceedings were begun that resulted in the Director obtaining leave from 
Stephen Brown J., for the presentation of a direct indictment against the 
prison officers concerned." At the subsequent trial in Leicester Crown 
Court all three accused were acquitted of murder.49  In yet another case. R. 
v. Raymond,m)  that eventually found its way before the Criminal Division 
of the Court of Appeal. it was said that the defendant -gave such 
unmistakable indications of an intention.  seriously to disrupt the committal 
proceedings as to make a mockery of them-51  that counsel for the Crown 
decided to abandon them and sought leave to prefer a bill of indictment 
from a High Court judge. The principal ground of the appeal against 
conviction of the accused for theft of more than £2 million worth of 
currency from the storerooms of Heathrow Airport was the failure of the 
judge, hearing the ex pane application, to afford the appellant an 
opportunity to be heard if he wished to do so. After carefully reviewing the 
entire history of preferring bills of indictment. Watkins L.J.. speaking for 
the court, rejected the argument that the 1933 Act had conferred any such 

by Michael Davies J.. on the basis that -there was no prospect of committal proceedings. if 
they continued, being completed within a reasonable or tolerable time. Any trial by jury 
would thus be delayed for an excessive and unacceptable period.-  Sitting as the presiding 
judge at the Central Criminal Court, Lawson J., refused to disturb the decision to grant the 
bill, stating that he was only emrxmered to quash the bill if there had been an excess of 
jurisdiction in making the original decision. No such grounds had been established before 
him. Verdicts of guilty were subsequently returned against the 10 accused charged with 
various offences ranging from riot to manslaughter that arose from the stabbing to death of 
Terence May, a crippled teenager—The Times. April 16, 1982. 

46  The Times, October 23. 1981 and see also The Times, April 15 and 16. 1982. Following a 
three-day hearing by a disciplinary tribunal of the Bar Council, presided over by Staughton J.. 
Mr. Narayan, the Secretary of the Society of Black Lawyers, was found not guilty of 
professional misconduct when he issued a press statement accusing the Attorney General and 
D.P.P. of being -corrupt, incompetent and an unholy alliance with the National Front." The 
defendant claimed that he had issued the statement not as a barrister but in his capacity as 
chairman of an organisation called "Black Rights U.K." The Times, April 9. 1983. The 
tribunal issued a formal reprimand with respect to charges of abusing the D.P.P.'s staff during 
a murder trial at the Old Bailey and ordered that Mr. Narayan be suspended for 6 weeks on 
the other charges of professional misconduct. The Times, June 25, 1983. 

17  The Times, October 2. 1981. 
th  The Times. October 24. 1981. 
" The Times, March 1, 17 and 20, 1982. 
93  [1981) 3 W.L.R. 660. 
Si  !bid. at p. 664. 



PREFERRING BILLS OF INDICTMENT 437 

rights52  or that the elimination of the roles formerly associated with the 
Attorney General and Solicitor General was an indication that the 
executive element was dispensed with leaving only procedures in which the 
High Court was required to conform to the audi alteram partem rule." In 

his concluding remarks Watkins L.J. said: "There can be no doubt that the 
defendant is becoming. if he has not already become, a practised disturber 
of court proceedings. In agreeing to receive and consider the written 
representations made by his solicitor on the defendant's behalf, Michael 
Davies J.. probably paid him much more regard than he ever deserved."54  

By English standards, the legislation of many Commonwealth countries 
confers extraordinary authority upon the Attorney General and his agents 
who are empowered to prefer an indictment irrespective of whether a 
preliminary inquiry has or has not been held or that such an inquiry has 
resulted in the accused being discharged.55  There is, for example under the 
Canadian Criminal Code. the parallel procedure whereby a private 
individual can seek leave to prefer a direct indictment by order of a judge 
of a provincial Supreme Court. or in certain limited circumstances a county 
or district court judge sitting as a court of criminal jurisdiction, or from the 
Attorney Genera1.56  In some circumstances the Attorney General may 
elect to proceed by way of seeking leave from the court,5  notwithstanding 

32  Ibid. at p. 665. Speaking of the 1933 legislation, the court (corarn Watkins Li.. Boreham 
& Hodgson a) stated: "The Act merely did away with a virtually useless anachronism. the 
grand jury. and with the powers of the Attorney-General and Solicitor-General. It 
perpetuated the other existing procedures along with the existing powers of a High Court 
judge and justices. We reject the submission that the Act of 1933 did not have this effect, and 
disagree with the proposition that a precise effect of it was to substitute the High Court judge 
for the grand jury. The powers of a High Court judge. be  it noted, find identical expression in 
the Acts of 1859 and 1933." Parliament. it was inferred, must have been aware that prior to 
the Act of 1933 High Court judges had been using their powers under the Act of 1859 by a 
procedure Ahich was exclusively ex pane. According to the Court of Appeal the Indictments 

(Procedure) Rules 1971 (5.1. 1971 No. 2084,L.51). enacted under the Lord Chancellor's 
rule-making power (1933 Act. s.2(6)). must be taken as a determination to perpetuate the ex 

panic procedure which had been in effect since 1859. The Rules contained no reference to the 
defendant and expressly conferred judicial power to act without requiring the attendance 
before the High Court judge of the applicant, counsel or any witnesses (ibid. rule 1(J). 

53  Ibid. at p. 667. 
34  Ibid. at p. 672. 
55  Criminal Code R.S.C. 1970. c.C-34, ss.505(4) and 507(3). For the historical background 

to these provisions see esp. R. v. Harrison (1975) 33 C.R.N.S. 62 per Henry J. The original 
provisions in the Criminal Code of 1892. s.641(2) and (3) were derived from the English Draft 
Code of 1879. s.505, as to which Stephen wrote (H.C.L. i. 293-294): "The Criminal Code 
Commissioners of 1878-9 recommended that this Act !the Vexatious Indictments Act. 18591 
should be applied to all indictments whatever, and that the power of secret accusation . . 
should be taken altogether away." Under a proposed amendment to the Canadian Code. 
made known in a recent information paper released by the federal Minister of Justice in .1,11y 

1983. only the appropriate Attorney General or Deputy Attorney General could consent to 
the preferring of a direct indictment by Crown prosecutors. op. cit. p. 5. No alterations are 

proposed in the procedure involving private prosecutors. ibid. 

Ibid. ss.505(1)(b) and 507 (1) and (2). 
57  Ibid. ss.505(1)(b) and 507(2). 

ANOMMIN.V1.59 
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his having jurisdiction in his own right to prefer an indictment.58  Electing 
to proceed by the former route might be explained, in some situations, by 
the desire of an Attorney General not to risk further criticism in 
unilaterally re-activating a prosecution that failed to secure a committal by 
the examining justice." There is a similar sensitivity evident in the 
accepted judicial view that "If the Attorney General has definitely refused 
to prefer. or to consent to the preferring of a charge, the court should 
hesitate to order or consent to the laying of the charge as to which his 
refusal has been made, and should refuse its order of consent when it is 
made to appear that the administration of justice is being prejudiced or 
jeopardised by the proper action of that officer who by custom, tradition 
and constitutional usage, as well as by law, is charged with the 
administration of justice in the province."6°  It is by virtue of the co-equal 
jurisdiction conferred upon the court in preferring indictments, under the 
provisions of sections 505 and 507 of the same Code, that in this instance a 
departure is justified from the fundamental proposition that the Attorney 
General's prosecutorial discretion is not examinable by any court but is 
subject to review by the legislature, to whom the Attorney General is 
answerable.61  

Loc cit. For the Crown's right to indict under s.307(2) for offences disclosed by the 
evidence taken on a preliminary inquiry but for which the accused was not specifically 
charged. see R. v. Chabot [1980] 2 S.C.R. 985 and (1981) 23 Crim. L Q. 454, and R. v. 
Mclithbon (1982) 35 O.R. 124. 

Cf, e.g. the judicial positions taken in R. v. Brooks (1971) 6 C.C.C. (2d) 87 and R. v. 
Murphy and Salk (1972) 19 C.R.N.S. 236 with that expressed in R. v. NeMs etal. (1981) 64 
C.C.C. (2d) 470. Even more calculated to arouse public criticism would be the situation 
canvassed in Nellis (supra) that: "There is nothing in the Criminal Code to prohibit the 
Attorney General from bringing a direct indictment after the Court has adjudicated on an 
application for consent. I do not see this possibility as being one intended by Parliament yet it 
could hardly be avoided in those circumstances where there is no indication the Attorney 
General is refusing to indict or is at least equivocal"—ibid. p. 476. 

"' Re Johnson and Inglis etal. (1980) 17 C. R. (3d) 250 at p. 261 per Evans CJ.. High Court of 
Ontano (adopting the view previously expressed in Maloney v. Fl/des (1933) 60 C.C.C. 7 at p. 
13). C'f the statement by Haultain C.J.S. in R. v. Weiss (1915) 23 C.C.C. 460.463" . . . there 
is nothing in the Criminal Code to prevent me from consenting to a charge being preferred by 
any person but I think that very strong reasons should be shown to justify me in taking such a 
step. in face of the deliberate action of the Crown authorities. If the evidence taken on the 
preliminary inquiry disclosed such a strong prima facie case against the accused as to suggest 
an abuse of his judicial discretion by the A.G.. or an attempt to stifle a proper prosecution. I 
should have no hesitation about consenting to a charge being preferred.- 

' For a strong and unequivocal acceptance of the basicconstitutional position see Re Johnson 
and Inglis etal.. supra (at pp. 267-268). in the course of which the Chief Justice added: "This 
power to prosecute . . . must be distinguished from the s.507 power to grant a consent to the 
preferring of an indictment. This latter statutory power is given to both the Attorney-General 
and the court and is one which places them in positions of equality. While the court cannot 
interfere with the Attorney-General's exercise of his discretion, so too the Attorney General 
cannot interfere when a court sees fit to grant a consent. A court may. in exercising its 
discretion, choose to consider the position taken by the Attorney-General in any given case. 
This does not mean, however, that it must do so, or that if it does it is compelled to adopt his 
position. Our jurisdictions are and must remain separate but equal." 17 C.R. (3d) 268. This 
analysis. as Evans CJ.. himself recognised (toe. cit.), is incomplete since there remains the 
residual power of the Attorney General to enter a stay to an indictment preferred with the 
approval of the court. The possibility of such a clash might be extremely remote but its 
implications cannot be ignored. 
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This principle of judicial deference to the Attorney General in matters 
pertaining to the institution of criminal prosecutions makes it totally 
unrealistic to contemplate the adoption in Canada and other Common-
wealth countries of the law that now prevails in England and Wales in 
which, as we have seen, the leave of a High Court judge is the only route 
open to the Attorney General. the Director of Public Prosecutions or any 
private person who seeks to present a bill of indictment as the most 
expeditious procedure for commencing a trial on indictment. Until the 
Criminal Law Act 1967, there was always the possibility that the Attorney 
General could invoke his prerogative authority to file an ex officio 
information, the origins of which are traceable as far back as the reign of 
Edward 1. A full account of this procedure's chequered history is set forth 
in my previous study.62  The Divisional Court's condemnation in R. v. 
Labouchere63  of the laxity with which, in the early' part of the nineteenth 
century. the normal process of presentment and indictment was by-passed. 
exerted a powerful restraint upon holders of the office of Attorney General 
in resorting to their prerogative discretion of filing an ex officio 
information. The last recorded instance in which a criminal trial was 
launched in this manner was R. v. Mylius in 1910 when Sir Rufus Isaacs, as 
Attorney General, without resort to a preliminary inquiry, filed an ex 
officio information charging the accused with criminal libel against King 
George V.64  This special privilege of the Attorney General survived the 
legislative scythe that, in the Administration of Justice (Miscellaneous 
Provisions) Act 1938, abolished outlawry proceedings, the exhibiting of 
articles of peace in the High Court, and criminal informations "other than 
informations filed ex officio by His Majesty's Attorney General." 65  The 
Criminal Law Revision Committee in its Seventh Report, observing that 
the procedure had not been used since 1911, described the Attorney 
General's prerogative right as "plainly unnecessary" and recommended 
that it should be abolished.' The final demise of the Attorney's ex officio 
information was effectuated in the Criminal Law Act 1967,67  section 6(6) 
of which declared that "Any power to bring proceedings for an offence by 
criminal information in the High Court is hereby abolished." No voices in 
opposition to this move were raised during the passage of the Bill through 
Parliament. We must presume, therefore, that the Law Officers, as well as 

62  Edwards, op. cit. pp. 262-267. 
63  (1884) 12 Q.B.D. 320. 
64  The Times, February 2, 1911 and see Edwards. op. cit. p. 186 In. 31 and also p. 266. 
" 1 & 2 Geo. 6. c. 63. s.12. 

Cmnd. 2659. para. 63, the full extent of the Committee's treatment of the subject being 
contained in a single paragraph that reads as follows: "For misdemeanour, though not for 
felony, a person may be tried on a criminal information ex officio filed by a Law Officer 
instead of an indictment. This procedure has not been used since 1911, and it is plainly 
unnecessary and should be abolished." 

67  1967. c. 58. Action to the same end in Canada had been taken in the revised Criminal 
Code 1955, s.488(2). and in New Zealand. by implication, under the provisions of the Crimes 
Act 1961, s.345—see Adams, Criminal Law and Practice in New Zealand, (2nd ed.), pp. 
705-706. 
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past holders of those offices, were reconciled to the need to obtain the 
leave of a High Court judge as the most expeditious procedure for bringing 
accused persons speedily to trial. 

One interesting postscript, from Australia, is the confirmation by its 
High Court in Barton v. R. in 1981" that ex officio informations (or ex 
officio indictments as they are there described) are alive and well in New 
South Wales in accordance with the powers conferred by the Westminster 
Parliament in the Australian Courts Act 1828.69  This law was intended to 
confer upon the colonial counterparts the same prerogatives as those 
practised by the Attorney General of England!' Due note was taken in 
Barton of the abolition in 1967 of the English Attorney General's former 

Sub nom. Gru:man v. A.G. for N.S.W. & Others (1980) 32 A . L. R. 449. 
9 Geo. 4 (U.K.). c. 83. s.5 of which provided "that until further provision be made as 

hereinafter directed for proceedings by juries, all crimes. misdemeanours, and offences. . . . 
shall be prosecuted by Information, in the name of His Majesty's Attorney General, or other 
officer duly appointed for such purpose by the Governor of New South Wales and Van 
Diemen's Land respectively." For a recent illustration, arising out of the Street Commission's 
findings dismissing allegations of interference with the course of justice against the Premier of 
N.S.W. (Mr. Wran) but leading to the laying of ex-officio indictments by the Attorney 
General (Mr. Landa) against the Commissioner of the N.S.W. Rugby League and a former 
chief stipendiary magistrate. see The Australian, October 19. 1983. 

7°  Each of the Australian States has conferred upon its Attorney General a statutory power 
to file an indictment whether the accused person has been committed for trial or not. The 
language chosen to accomplish this purpose, however, displays the confusion that can arise in 
failing to keep distinct (1) the original common law power of the Attorney General of 
England to file an ex officio information in the Queen's Bench Division without a previous 
indictment and (2) the statutory power first created under the Vexatious Indictments Act 
1859, that effectively controlled the right of any person to prefer an inactment before a grand 
jury by requiring, if no committal proceedings had taken place. "the direction or consent of a 
Judge or the Attorney General." For examples of this confusion see the Queensland Cr. 
Code, s.561: "Ex officio informations. A Crown Law Officer may present an indictment . . . 
for an indictable offence. . . . "—interpreted and commented upon in R. v. Webb 119601 Od. R. 443 and R. v. Johnson & Edwards (1979) 2 A. Crim. R. 414: the Tasmanian Cr. Code. 
s.42: "A Crown Law Officer may, without leave, file an indictment (herein called an ex officio 
indictment) for any crime." The proper distinction is maintained in the Victoria Crimes Act 
between the power of the Attorney General. or Solicitor General or any prosecutor for the 
Queen in the name of a Law Officer, to make presentation for any indictable offence 
(s.353(I)) and the later provision that "Nothing herein contained shall in any manner alter or 
affect the power which the A.G. possesses at common law to file by virtue of his office an 
information in the Supreme Court etc.." (s.355).1-clear reference to the transposition to 
Victorian law of the English ex officio information. The New Zealand Crimes Act, s.345 
empowers "the A.G., or any one with the written consent of a judge of the Supreme Court or 
of the Au. Gen.. to present an indictment for any offence." Adams. Crmunal Law & Practice 
in New Zealand. (1971), unhesitatingly points to the historical connection between the above 
section in New Zealand's Criminal Code and the British Vexatious Indictments Act 1859. the 
principles of which were re-enacted for N.Z. in that country's Vexatious Indictments Act 
1870, and subsequently incorporated into New Zealand's Criminal Code Act 1893. The 
present section 345 is essentially on a par with the Canadian provisions (Code ss.505 and 507) 
examined earlier, but Adams. op. cit. para 2755 is seriously wrong in claiming that -substantially the same result has been arrived at in England by section 2 of the 
Administration of Justice (Miscellaneous Provisions) Act, 1933." As we have seen (ante. pp. 
434-435) the 1933 legislation in England effectively eliminated the former jurisdiction of the 
Attorney General and Solicitor General to direct or to grant leave for the preferment of an 
indictment, the exclusive control over this form of expedited procedure now testing in the 
hands of the judiciary. 
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privilege of filing an ex officio information in the Queen's Bench Division 
of the High Court, but there was no disposition to urge that similar action 
be instituted in the Australian legislative bodies. The remarkable feature 
of the High Court's decision was the lengths to which a majority of the 
justices were prepared to go in according the accused a fundamental right 
to have the prosecution present its case through a preliminary inquiry. No 
suggestion was made that the Attorney General's decision to commence a 
prosecution was examinable by the courts?' Rather, the approach was 
more indirect in its adoption of the position that "a trial held without 
antecedent committal proceedings. unless justified on strong and powerful 
grounds, must necessarily be considered unfair.”72  According to the 
majority of the justices of the High Court: "It is for the courts, not the 
Attorney General, to decide in the last resort whether the justice of the 
case required that a trial should proceed in the absence of committal 
proceedings. It is not for the courts to abdicate that function to the 
Attorney General, let alone to Crown Prosecutors whom he ma' 
appoint . . . If the courts were to abdicate the function there is the distinct 
possibility that the ex officio indictment, so recently awakened from its 
long slumber, would become an active instrument, even in cases in which it 
has not been employed in the past, notwithstanding the criticism which has 
been directed to it and the assertions of commentators that it was 
appropriate for use of in a very limited category of cases."73  Reconciliation 
of the two principles adumbrated by the High Court of Australia is to be 
found in the unanimous assertion that, notwithstanding the non-
reviewability of the Attorney General's decision to launch the prosecution. 
the courts may postpone or stay the ensuing trial on indictment in 
circumstances where such action is necessary to prevent an abuse of 
process and ensure a fair trial for the accused person.74  

Stephen and Wilson JJ., refused to subscribe to the theory that a prima 
facie case of abuse of process would arise whenever the accused was denied 
the essential prerequisite of committal proceedings.75  The detriments 
associated with a preliminary hearing. they maintained, could be overcome 
by resort to speedier and less cumbersome forms of pre-trial discovery?' 

71  (1981) 32 A.L.R. 449 at pp. 455-159. The High Court rejected the contrary view 
advanced by Fox J. in R. v. Kent, ex p. McIntosh (1970) 17 F.L.R. 65. and overruled that 
decision. 

77  Ibid. at p. 463. per Gibbs and Mason 1.1. 
73  Ibid. 
74  Ibid. at p. 459 (per Gibbs and Mason 11.) and at p. 465 (per Stephen J.). 
73  Ibid. at pp. 466 and 470. 
7°  Murphy J., in lending his support to the views of Stephen and Wilson J.. cited with 

approval J. Seymour, Committal for Trial, An Analysis of Australian Law Together with an 
Outline of British and American Procedures, (Australian Institute of Criminology. 1978). a 
study to which the present writer is also indebted. In Canada. likewise, there are distinct signs 
that the preliminary hearing, with the taking of depositions, is destined to be replaced by 
procedures analogous to those of "section 1 committals" under the English Criminal Justice 
Act 1967. The abolition of committal proceedings, described as "a cumbersome and 
expensive vehicle for obtaining discovery," was recommended by the Law Reform 
Commission of Canada in 1974, Working Paper No. 4 on Discovery. A somewhat more 
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In each jurisdiction, except New South Wales, it is possible for th 
committal to rest on written statements. And in four of the Australia 
states, Victoria, Queensland, Tasmania and Western Australia, what 
tantamount to the English procedure of "section 1 committals-  (under th 
Criminal Justice Act 1967) is already in place." 

This attention to the Australian High Court's ruling in the Barton case ; 
less important for the actual decision, that pertains to the unique characte 
of New South Wales law, than the deeper issues it explores in connectio 
with the court's role in examining the prosecutorial discretion exercised h 
the Attorney General. We have seen that the Australian justices adhere 
closely to the constitutional separation of powers doctrine that impels th 
English courts likewise to reject any jurisdiction by way of reviewing th 
Attorney General's decision to institute criminal proceedings:8  to enter 
nolle prosequi, to seek an injunction to prevent the commission c 
repetition of a serious offence, or the Director's intervention to take over 
private prosecution and to end the proceedings bs offering no evidenct 
The same general principles govern the approach of the Canadian courts! 
declining to become too closely involved, except when required to do so h 
express statutory provision, in questions that will decide whether 
prosecution should be commenced.79  When the ultimate function of th 
court is to determine the accused's guilt or innocence it is rightly conclude 
that the judges should not be seen to be associated with the initial step c 
allowing the prosecution to take place. The broad consistency of a 
judicial approach to this problem is departed from in dramatic fashic 
under present English law when the issue of approving the presentment ( 
a bill of indictment, without resort to a committal hearing, is conferre 
exclusively upon a judge of the High Court. 

This extraordinary jurisdiction is of moderate antiquity dating back t 
the Vexatious Indictment Act 1859, and it is doubtful whether its exercis 
has ever been so frequently resorted to as in the turbulent years of recer, 
memory. The elimination in 1933 of the former concurrent jurisdiction c 
the Attorney General and the Solicitor General to grant leave in th 
regard may well have been dictated by the desire to provide safeguart, 
against the abuses associated with the filing of ex officio informations in th 
eighteenth and nineteenth centuries. In remedying one possible ground 
public dissatisfaction with the criminal process, Parliament may unwittinl  
ly have laid the foundations for a future conflict of purpose between th 
judiciary and the Law Officers of the Crown. 

cautious approach, recommending a period of voluntary experimentation with a pre-tri 
disclosure system prior to the enactment of reform legislation. is reflected in the report of ti 
influential Ontario committee on preliminary hearings 1982, chaired by Mr. Justice G. Arth. 
Martin. Ontario Court of Appeal. 

77  Ante, In. 76. 
7g  Ante, In. 71. 
'9  Ante fnn. 60 and 61. 
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This ruling is not easily reconciled with the decision of the same court in the 
Haivhiits case, except possibly on the ground that the power of arrest is one 
that is specifically recognized as belonging to a constable by virtue of his 
status as a peace officer. w hereas his authority to lay an information is no 
different from that of any other private citizen. Although direct confrontation 
betw een a constable and his chief constable over the initiation of a prosecu-
tion has arisen in England (see "Constable May Face Discipline Proceedings 
after Private Prosecution of Tory M.P.'. Times. July 6. 1974: Gillance and 
Khan. 1975). it has apparently never been resolved by the courts there. 

Similar concerns have arisen in Canada. and in 1970 allegations that 
senior officers had been improperly intervening to withdraw charges laid h a 
constable of the Metropolitan Toronto Police Force were the subject of an 
inquiry held by the Board of Commissioners of Police of Metropolitan Tor-
onto ;Toronto. Board of Commissioners of Police. 1970). In its report on the 
inquiry. however. the Board specifically eschew ed laying dov, n any precise 
resolution of the proper relationship between a constable and his senior 
officers: 

The question of when. by whom. and under What circumstances, a decision not to 
prosecute is proper exercise of discretionary pow er. can never be satisfactorily 
defined in precise terms. Any attempt to lay down rules so that discretion could 
he exercised in a uniform manner does not seem to offer any hope that suspicions 
of its improper use would never arise in the future. Indeed. if some such rule was 
in existence. it could actually discourage the use of quite proper discretion under 
some circumstances. (p. 92 — Emphasis added) 

Noting that such discretion had in fact been exercised by officers at various 
levels of the force (up to the level of deputy chief) in relation to the cases it had 
inquired into, the board concluded that: 

Criticizing a judgment must not he interpreted as a restriction on the ability ofand 
the need at times for senior officers to use their judgment and their discretion. As 
long as it is exercised impartially. fairly, and with reason. it should not he 
discouraged. (Ibid.) 

Not surprisingly, given the absence ofjudicial attention to such questions, the 
board did not cite a single authority in support of these conclusions. As a 
result, they remain legally uncertain (see e.g.. "Police Quotas? Not Enough 
Tags a Ticket to the Boss's Office-, Toronto Globe and Mail, December 13. 
1980. p. 5). Most recently, however, the whole question of the relationship 
between a police officer and his senior officers has been brought directly 
before the Federal Court of Canada. and has been the subject of a preliminary 
ruling by.  that court. 

In Woo/ v. The Queen and Ni.von (Federal Court of Canada, Trial Divi-
sion. Dube J.. June 8. 1981. not yet reported) a staff sergeant of the R.C. M.P. 
was seeking an interim injunction to restrain his commanding officer (in 
charge of an R.C.M.P. Division) from interfering with a criminal investigation 
which the staff-sergeant, in his capacity as co-ordinator for commercial crime 

128 



ink estigations in the Dik ision. had been undertaking. The investigation in-
vol% ed allegations against the Premier and the Minister of Justice of the 
Yukon Territory. After the investigation had continued for a considerable 
time. involving the expenditure of substantial resources, and after legal advice 
had been obtained from R.C.M.P. headquarters, from the Assistant Deputy 
Attorney General of Canada and from a special prosecutor hired by the federal 
Attorney General, the commanding officer of the division had ordered the 
applicant to discontinue the investigation, had transferred him from a plain 
clothes to a uniform position, and had recommended his transfer from the 
Division. It was against these orders that the applicant sought the injunction. 
Wool contended that his commanding officer's order to discontinue the in-
vestigation v. as -not a lawful order in that it purports to limit his rights as a 
peace officer and a citizen under section 455 of the Criminal Code, and his 
duty under section 18 of the Royal Canadian Mounted Police Act-  (p. 3). Section 455 of the Criminal Cock provides that "(a)n one who, on reasonable 
and probable grounds. belie% es that a person has committed an indictable 
offence may.  lay an information in w riling and under oath before a justice . 
Section 18 of the R.C.M.P. Act lists the duties of members of the force. 
including the "apprehension of criminals and offenders and others v. ho may 
be lawfully taken into custody". The section. however, opens with the words: 
"It is the duty of members of the force who are peace officers, subject to the 
orders of the Commissioner....... From this, the court, in dismissing the 
application, concluded that "ss hereas the plaintiff has a right to lay an informa-
tion, that right is not absolute, hut subject to the orders of the Commissioner- 
(p. 6). The court held that the commanding officer (Nixon) also had a duty to 
fulfil in relation to the investigation, and observed that: 

In my less,v the duty of Nixon w ith reference to the investigation is towards the 
Crow n. or the public at large. He ou es no duty to the applicant, and the applicant 
has demonstrated no particular personal individual right, aside from whatever 
right he may hold as a member of the general public, to see that the administration 
of justice is properly carried out. A Commanding Officer is accountable to his 
superior and to the Crow n. not to a staff-sergeant under him. He has the adminis-
trative discretion to decide %hat proportion of his resources will be deployed 
tow ards one particular ins est igation. Generally. the Court has no jurisdiction at 
the suit of a subject. or at the suit of a member of the force, to restrain the Crown. 
or its officers acting as sery ants. from discharging their proper discretionary 
functions.... 

... The view that the plaintiff, albeit a competent investigator, has been too 
long with the case and may has e lost the proper perspective out is a judgment call 
within the purview of the authority of a Commanding Officer (Vide R. v. Com-
missioner of Police of the Mrtropoli.s. Er parte Blackburn). (pp. 6-7) 

Observing that 'lilt is most certainly not for the Federal Court of Canada. 
upon an application of a non-commissioned officer, to order a Commanding 
Officer to proceed with the investigation of a case, merely because the former 
has reasonable and probable grounds to believe that an offence has been 
committed-  (p. 8). the court concluded that "the plaintiff has no absolute right 
to continue the investigation ss ithout the orders of his superiors" (p. 9). 
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The decision in the Wool case is. to the author's knowledge. unique in 
squarely addressing these issues. Since it is only a preliminary ruling concern-
ing a request for an interim injunction, the matter can be expected to occupy 
further judicial attention at trial, and possibly on appeal. 

The difficulty of generalizing from Dube J. 's decision in this case, of 
course, springs from his substantial reliance on the opening words of section 
18 of the R.C.M.P. Act. As we have noted in Chapter Three of this paper, the 
legislation prescribing the duties of police constables in many jurisdictions in 
Canada does not specify that their duties are subject to the orders of superior 
officers. It remains a matter of speculation. therefore. as to w hether the courts 
would necessarily reach the conclusions of the Wool case if they were in-
terpreting provisions relating to the duty of police constables that were not 
qualified in this manner (see e.g.. section 57 of the Ontario Poli e 4(1). The 
fey relevant judicial dicta that can be gleaned from a review of Canadian 
case-law , how ever (see e.g.. Bowles V. City of Witatipe.e.119191 1,V.W.R. 198 
( Man. K.B. ) at 2 14-215: Re Copeland and A damson (1972). 7 C.C.C. (2d) 393 
(Ont. H. C.): and Re Metropolitan Toronto Board of Commi.ssionerc otPoliee 
and Metropolitan Toronto Police Association (1974). 5 0. R. (2d) 285 (Div. 
Ct.) at 297-2981. would seem to suggest that they probably would. 

B. Conclusions 

By now.. it w ill be apparent that he who ‘entures to generalize about the 
legal status of the police in Canada. and about its implications. does so at his 
peril. The police operate under a variety of statutes. w hich contain significant- 

! ly different provisions respecting the status and accountability of the police. 
These statutory provisions. by themselves, leave many important questions 
unansw ered. The courts have rarely had the opportunity to address these 
questions directly, let alone answer them. On those few occasions %k hen the 1 courts have suggested answ ers (almost always through °biter dicta), they 
have rarely agreed on them. Thus, while many police statutes provide that 
police governing authorities he they Ministers or police Boards) may give 
"direction-  to the police, the courts have not provided a clear answer as to 
w hat such terms comprehend. While we can say with confidence that the 
terms do not comprehend instructions or orders to break the law (Rt A/elf-ow-
l/ion Toronto Board of Commissioners of Police and Metropolitan Tonna° 
Police Association (1974). 5 0. R. (2d) 285 (Div. Ct.)) the courts have not 
provided clear answers as to whether, and to what extent, such directions may 
relate either to general or specific matters of law enforcement. 

If w e ask whether the police have an independent right to lay criminal 
charges or investigate criminal offences without interference, few clear an-
swers are to he found. In some provinces (e.g.. New Brunswick) this has been 
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