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Supreme and County Court Decisions

CANADA

Federal Court of Canada, Trial Division

DuBe ], JUNE 8, 1981

Wool v. The Queen and Nixon*

Rights and duties of a police officer — application for injunction
lo restrain a superior officer from removing him from an
investigation and from transferring him 10 other duties —
duty of the superior officer — injunction not available.

REASONS FOR ORDER

Duse J.: This is an application by the plaintiff, a staff-
sergeant in the Royal Canadian Mounted Police, for an interim
injunction enjoining his Commanding Officer, Chief Supt.
H.T. Nixon, of the *M" Division in the Yukon, from inter-
fering with the investigation of the Honourable Chris Pearson,
Government Leader, and the Honourable Douglas Graham,
former Minister of Justice, of the Yukon Government,

The application also seeks to enjoin the said Nixon from
transferring the plaintiff to other duties and/or out of the
Yukon, from removing him from the carriage of the case, and
from taking any disciplinary action against him,

And the application prays for an order of the court
appointing an independent Crown counsel to consult with the
plaintiff on the investigation, as well as for an order of the
court preserving all material relating to the investigation.

It appears from the Plaintiff's  affidavit and related

" Editor’s Note: This case has only recently come 1o our attention. It deals both
generally with the duties of police officers to enforce the criminal law and, specifi-
cally, with the right of a police officer to compel the continuance of an Investigation
of which he has been relieved. In view of the dearth of cases on the topic, it is thought
desirable 1o report it even at this late date. AWM.
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documents filed in support of his motion that in 1978 he
became the plainclothes unit coordinator for commercial crime
investigations in the Yukon. In the course of an investigation
of land developer and contractor Barry Bellchambers with
respect to a fraudulent land scheme at Whitehorse, Yukon, he
was led to believe that Bellchambers might receive assistance
to avoid prosecution from Graham. He instigated an investi-
gation of Graham who was made aware of it through Pearson.

In November, 1979, A. A. Sarchuk of Winnipeg was
appointed by Douglas Rutherford, Assistant Deputy
Attorney-General of Canada, as special prosecutor on the
case. On February 1, 1981, Nixon ordered the plaintiff not to
go to Ottawa to discuss the case with Rutherford, who would
make the decision as to whether or not Graham would be
prosecuted. On March 4, 1981, Nixon informed him that he
was no longer in charge of the plainclothes unit and on April
13, 1981, directed that he halt further investigation of the
Graham/Pearson case. On May 15, 1981, Nixon caused the
plaintiff to be transferred within the division to the uniformed
position of Section N.C.O. and ordered him to surrender all
exhibits and other material to Inspector Pott, now responsible
for the investigation. On May 19, 1981, Nixon recommended
his transfer from the Yukon.

In his affidavit the plaintiff claims that he has reasonable and
probable grounds to believe that an offence has been
committed, that he has a duty to lay a criminal information,
and that Nixon’s order not to do so is not a lawful order in that
it purports to limit his rights as a peace officer and a citizen
under s. 455 of the Criminal Code, and his duty under s. 18 of
the Royal Canadian Mounted Police Act. The plaintiff fears
that the exhibits will be disposed of.

The reasons given for suspending the investigation also
appear in the documents attached to the affidavit. Nixon's
memo to the plaintiff dated April 13, 1981, includes this
paragraph:

6. 1 cannot support expending more time, effort and expense
investigating the political intrigue of Yukon, as this is outside our
mandate. I therefore direct that you halt further investigation of
the principals involved in this case and that you not expend any
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164 CRIMINAL Law QUARTERLY

further energy in compiling a **Brief" on PEARSON. As a senior
N.C.O., I expect YOu to accept my direction in the spirit of a
“team” approach,

A further memo between the two parties dated May 8, 1981,
includes this paragraph:

2. Itis significant that review of this case at Division Headquar-
ters, Force Headquarters and the Department of Justice,

Ottawa, all reach the same conclusion: That prosecution of
GRAHAM is not warranted.

A memo dated April 22,1981, from T S, Venner, Director.,
Criminal Investigation. to Nixon includes this paragraph:

Having reviewed the evidence, I am of the opinion that the
evidence falls slightly short of that required to initiate criminal
proceedings against Douglas Graham.

Annexed to the memos js a letter of Rutherford. the
Assistant Deputy Attorney-General of Canada, to Venner
dated April 2, 1981, which includes this paragraph:

There is. and there always has been evidence suggesting
possible criminal impropriety on the part of Mr. Graham
concerning what he did or attempted to do in relation to the

fraud investigation of which Bellchambers was the object. All the
significant direct evidence against Mr. Graham in that regard was

On December 19, 1979, Sarchuk, the special prosecutor, had
written a very comprehensive report to the Department of
Justice. The following quotations reflect his opinion in the
matter:

However, it is my opinion that Graham's conduct stops short
of constituting a criminal offence — short by a hair's breadth.
There is no doubt in my mind that if he could have helped

attempt to do so.

Although I do not reach this conclusion without some doubt,
my best judgment is that Graham's conduct borders on the
commission of an offence and if there were evidence of one overt
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act designed to assist Bellchambers or interfere with the course of
the investigation, I may have on balance reached a different
conclusion.

The long letter goes on to reflect favourably on the compe-
tence of the plaintiff, but sheds doubts as to his perspective in
the matter.

I am most pleased with the assistance that has been given to
me, particularly by Mr. Blanchflower and by Cpl. Turnbull, who
will be, I trust, the R.C.M.P. investigator from this point in time
on. 1 deliberately mention that since 1 have formed the
conclusion that Sgt. Wool, although an extremely competent
investigator, has lived with the matter so long and is so close to
the case, that it might be a little difficult for him to retain the
proper perspective. I repeat that I say that without criticism. It is
a natural end product of living with a case for a substantial period
of time. I make that comment with another concern in mind. that
is the fact that the investigation and synopsis prepared for us in
relation to Graham was done by Sgt. Wool.

The judicial principles upon which interlocutory injunctions
have been granted in the Federal Court of Canada are. firstly,
that the applicant must show a prima facie case. Then he must
show that irreparable harm will follow if his rights are not
protected. And the court will exercise its judicial discretion as
to where lies the balance of convenience between the parties.
But first the applicant must show that he has an apparent right
(vide, Canadian Javelin Lid. v. Sparling et al.'). Even under
the more lenient test expounded by Lord Diplock in the
American Cyanamid Co. v. Ethicon Ltd. * a House of Lords
decision, still the applicant must satisfy the court that there is a
substantial issue to be tried.

Under s. 455 of the Criminal Code, the section referred to by
the plaintiff, any one who, on reasonable and probable
grounds, believes that a person has committed an indictable
offence may lay an information. The other provision relied
upon by the plaintiff is s. 18 of the Royal Canadian Mounted
Police Act. The opening paragraph reads as follows:

18. It is the duty of members of the force who are peace

'(1978), 4 B.L.R. 153, 59 C PR (2d) 146 (F.C.T.D.), affd 91 D.L.R. (3d) 6. 59
C.P.R (2d) 165 (F.C.A.).
1[1975] A.C. 396
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officers, subject to the orders of the Commissioner, (emphasis
mine)

The section then goes on to list all the duties to be performed
by members of the force. Thus it may be seen at the outset that
whereas the plaintiff has a right to lay an information, that
right is not absolute . but subject to the orders of the Commis-
sioner.

Itis trite law that no injunction will lie against the Queen, or
against her servant. unless the latter was involved in a breach
of his duty — not his general duty towards the Crown — but a
specific duty the breach of which would impair the applicant’s
legal rights. The courts do not issue commands to the Crown
when a servant of the Crown acting in his capacity of servant is
liable to answer only to the Crown. When the servant has been
designated by statute to fulfi] a particular act which runs in
favour of the applicant in whom is created a particular right
and the servant refuses to discharge that duty, he is then
amenable to the ordinary process of the court (vide, Her
Majesty The Queen et al. v. Leong Ba Chai).}

In my view, the duty of Nixon with reference to the investi-
gation is towards the Crown, or the public at large. He owes no
duty to the applicant, and the applicant has demonstrated no
particular personal individual right, aside from whatever right
he may hold as a member of the general public, to see that the
administration of justice s properly carried out. A
Commanding Officer s accountable to his superior and to the
Crown. not to a staff-sergeant under him. He has the adminis-
trative discretion to decide what proportion of his resources
will be deployed towards one particular investigation. Gener-
ally, the court has no jurisdiction at the suit of a subject, or at
the suit of a member of the force, to restrain the Crown, or its

officers acting as servants. from discharging their proper
discretionary functions (vide, A.-G. Ont. v. Toronto Junction
Recreation Club).*

As appears from the material filed by the applicant himself.
full consideration was given to the continuation of the investi-

2(i953). 107 C.C.C. 337,(1954] .C.R. 10,[1954] 1 D.L.R. 401.
‘(1904).80 L R. 440 (H.C.J.).
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gation by the special prosecutor, by the Director of Criminal
Investigation, by the Commanding Officer and by the Assistant
Deputy Attorney-General of Canada. They looked into the
matter and decided that there was not sufficient evidence to
obtain a conviction and that further time and money should not
be expended on the matter. That decision is of the type which
those officers of the Crown are authorized to make. It is not
incumbent upon the court to substitute itself to properly
appointed officers and to make administrative decisions in
their stead. The view that the plaintiff, albeit a competent
investigator, has been too long with the case and may have lost
the proper perspective of it is a judgment call within the
purview of the authority of a Commanding Officer (vide,
Regina v. Commissioner of Police of the Metropolis, Ex parte
Blackburn).’

Lord Denning M.R. dealt with the duty of a British chief
officer of police to prosecute and said as follows:

In approaching the question whether or not a duty to prosecute
exists it is necessary to consider the history, practice and law as to
the bringing of prosecutions. No general duty exists to prosecute
in any particular case. Only a right to prosecute exists. It is
frequently used by the police; in exceptional cases consent has to
be obtained from, e.g. the Director of Public Prosecutions to
bring a prosecution. The respondent has the right to prosecute in
common with his constables and with all persons.... If any duty
to prosecute exists in the repondent it is owed to the Crown
whose servant he is; it is not owed to any member of the public

6

Again, whatever duty the Commanding Officer has to
prosecute under the Canadian Criminal Code and under our
Royal Canadian Mounted Police Act, said duty is owing to the
Crown and not to the plaintiff. It is most certainly not for the
Federal Court of Canada, upon an application of a non-com-
missioned officer, to order a Commanding Officer to proceed
with the investigation of a case, merely because the former has
reasonable and probable grounds to believe that an offence has
been committed.

$[1968]2Q.B. 118 (C.A.).
6 Ibid., at pp. 125-6.

4
¥
i
£

c
)

b



o e

e PO Posbiin oyl L.

g bl e i .

s

t S

il oy
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The plaintiff also begs the court to enjoin his Commanding
Officer from inflicting any disciplinary measures upon him. It is
not for the court to review disciplinary actions taken by the
RCMP. unless the powers given the force by Parliament are
abused. Those are matters of internal management. The
subject was dealt with by Rand J. in R. and G.J. Archer V.
J.R.C. White' in these words:

Parliament has specified the punishable breaches of discipline
and has equipped the Force with its own Courts for dealing with
them and it needs no amplification to demonstrate the object of
that investment. Such a code js prima facie to be looked upon as
being the exclusive means by which this particular purpose is to
be attained. Unless, therefore, the powers given are abused 1o
such a degree as puts action taken beyond the purview of the
statute or unless the action is itself unauthorized, that internal
management is not to be interfered with by any superior Court in
exercise of its long-established supervisory jurisdiction over
inferior tribunals.

More recently the Supreme Court of Canada has looked into
the dismissal of a police officer without a hearing and the
imposition of penalties and held that the constable should have
been treated fairly, not arbitrarily (vide, Nicholson .
Haldimand Norfolk Regional Board of Commissioners of
Police).® There is undoubtedly a duty upon the Commanding
Officer and the force to “‘act fairly™ towards the plaintiff,

There is, however, no evidence before the court that the
plaintiff has been treated unfairly. Under article C-12 of
chapter 11.12 of the Administration Manual of the RCMP, the
Commanding Officer has full authority to transfer members
within the division. There is nothing to show, at least not as
yet, that a transfer will work an injustice to, or otherwise
constitute an unfair treatment of the plaintiff,

In my view, therefore, the plaintiff has no absolute right to
continue the investigation without the orders of his superiors.
He therefore has no prima facie case upon which to lay a claim
for an injunction. Moreover, whatever duty his Commanding
Officer has to pursue the investigation it is a duty owing to the
Crown, not to the plaintiff.

1(1955).114 C.C C. 77ar p 82.[1956] S C.R. 154 a1 p-159.1D.L R. (2d) 305.
$[1979]15.C.R.311,88D.L.R. (3d) 671, 78 C.L L.C para. 14,181.
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The court therefore will not enjoin the defendant Nixon
from halting the investigation, which he has the discretionary
power to do, and will not enjoin him from transferring the
plaintiff or removing him from the carriage of the investiga-
tion, which he has the authority to do. The court will not
interfere with the internal administration of the force. In the
absence of evidence of undue disciplinary measures, or that the
plaintiff has otherwise been treated unfairly, the court will not
interfere. As to the appointment of an independent Crown
counsel to consult with the plaintiff. I know of no authority on
the part of this court to make such an appointment and neither
have I been referred to any.

Finally, as to the preservation of files and other material
relating to the Graham/Pearson investigation, counsel for the
defendants has freely undertaken to preserve all the
documents until the issue has been fully disposed of by trial, or

otherwise,

ORDER

The application is dismissed with costs.

E.

E s [ o (R AL






Police Discretionary Powers in 3

Democratica”y Responsive Society

dress Delivereg o the ?3rg An-
3/ Confergnce of the Canadian
ociation of Chiefs of Police by

Honourable R Roy McMurrry
’'ney General of Ontario,

rinted with the king permission
e Editor, Canadian Police Chier
azine, Yol. 67, No. 4 (October,
).

reflect upon the nature of the
ing relationship between the
2 and the law officers of the
n. | count mysell fortunate to
le to bring to the topic the ex-
'Ce of some 20 years as a da-
counsel, Including some
8S a part-time Crown attorney
few years as a Senior counsegl
Metropolitan Toronto Police
The experience of &ppearing

in court on behalfof persons charged
with offences. ang on behalf of the

tive which | fing extremely valyabje
in addressing the legal and practical
aspects of police discretion.

Fundamental of course to the whole
Question of police discretion is the
generally high regard which the
Pubdlic hoid for oyr police forces.

To the people of our communities
you are the last defence against a
violent disruption of thelr lives, the
guardians of peace ang security and
order. The public knows this, and jf
It is true that there are no atheists
In fox holes, it i8 equally true that
there are damn few cop haters when
there's bag trouble lroum_:!..
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control. They are not the servants
of individual ministers of the crown

whole. The police are not errand
boys for the prosecut:’ng attorney.

I believe Yery strongly in this in=
dependence, which was very well
Expressed by the great English jurist.
Lord Denning. who stated with re-
ference to the office of the Commis.
sioner of Police of the Metropolis
of London:

-.. 1 have no hesitation in hold-
ing that, like every constable in

the land, he should be. and is, in-
dependent of the exocutive



111510 De the duty of the Com- launchey The oath by which 4
missiongr of Police of the Metro- Prosecution is Commenced g the
Polis, as it is of every chief con Oath of the officer who Swears the
stable, to enforce the law of th mfonnarion. and not the oath of the
lang. must take steps o ¢ crown law officer wheo advises the
POSt his men that crimes may officer as 1o the law. Ang the funda
derected; and that honest Citizen mental Principle here is that no One
may go about thei, affairs can tell an officer 10 take an oath
Peace. He must decige whethe which violates hjs Conscience ang
or not Suspected Persons are ¢ N0 one can tey an officer o refrain
be Prosecuteg: and, if neeq be from takin an oath which he g
bring the Prosecution o see tha Satisfied reflects a true state of facts
itis brought. Byt Inail these things
he is not We slervant °f anyone Crown Counsel gre. of course, avail-
Save of the law itsels, X .

able for Consultation during an in.

vestigation and prior to the laying

ofa Charge. They shoulg beavailabie

This is Clearly the law of gn lang when an officer is deciding whether

and in my view itis also the law of t0 lay g Charge or which one of a

nada. Certainly jy '€presents the nNumber of possibie Charges shoylg

Strong traditions Which in Ontarig be laig. This kind of Consultation
govern the re!ationship between the must be eNCouraged ae a greatnym. =

Police ang the law officers of the r of potential problems can be

Crown and in fact gre avoided by timely

Consultation between Crown atior-

neys and Police i those cases where

This is certainly not the OCcasion for Some Jega! Question really does need

2 legalistic review of the man to be addresseq at an early stage

ship between the police and the &nd involyeq cases or highly s
Crown attorney and the Police ang Clalizeq types of Prosecutions
€ aftorney general of 5 Province o

he | i in f,
Proaches, there is one basic ap- The law officers of ‘the crown in facet
Proach groundeg f:rm!y ihs common ave a duty to advise as to the 1aw
relating to a Contemplateq Prosecuy-
Sense. The common sense approach :
f
IS based on the Practical fact that tion. The crown law officers also

And, of Course, on

: ce g Charge has
o o e o | R e v oficars 1 1
Crown, ag officers of the court, myst
- maintain direction of the Course of
the Prosecution.
In a proper Working re!anonsh;p
tween two profess:onais who have
Mutual configence N each other's But it is oten Overiooked by the
professional skiils ang Judgement, it publie that no government, no 4.
should fairly rare that any ques- torney 9eneral, no crown law of-
lion shoyg anse as to who has the ficer, hes any power to direct any
inal decision to INitiate or noy to police office, that the officer mysy
itiate Criminal Proceedings, Swear his oath upon an information
, for an alleged offence,
e Criminay Code Specified thay One Occasionally hears a¢ con-
My for a handty] of offences | the érences of attorneys general the

nsent of
ired befo

the attorney
€ & prosecyt

general re.
ion can be

at ajt Proposed Crim-
hould, as 2 matler of

Course, be
off

reviewed by ¢
& decision

Case where he js
Prosecution is appropriate.

authority from the public must be
constantly aware of this Principle
of accoun!abihry through the pariia-
Mentary process

Our history, our constitution and our
laws lay it down very Clearly that
the ultimate respOnsibifity for al
Matters concerning the administra.
tion of justice Jigs With the attorney

general. This iy not of courge 1o say

L1.‘ha|t an attorney Qeneral must per-



sonally scrutinize every decision
made in every court every day by
his prosecutors. but the final respon-
sibility is that of the attorney gen.
eral who must answer in the legisla-
tive assembly and 10 the publi¢c for
the proper adminstration of the
machinery of justice.

Thus the attorney general is given
the power to commence a prosecy-
tion by preferring an indictiment
directly, the power to stop any
Prosecution by entering a stay of
Proceedings, Although the final ang
ultimate Prosecutorial decision in
8ny given case is thys that of the
attorney general, it is rare for such
Power to be used to override the ex-
ercise of police discretion.

§imirarly, itis occasionally necessary
n the public interest for an attorney
Jeneral to ensyre that a higher
riority be given to the enforcement
f a particular branch of the law, of
he Suppression of a particular type
f crime. And when that does hap-
en it is essential for our system of
8mocratic accountability that there
an appropriate response from the
lice to the public as represented
' the politically responsible minis-
" of the crown,

-annot leave this topic without
mmenting brietly on what | mean
the expression “political”. Par.
llarly as | fully appreciate that
e is a grea!l dea] of ¢ynicism
€ days about the political pro-
> and abouyt politicians.

YOu know, | am a relatively new
al in  the wonderfyl wacky
d of politics. My decision to en-
olitics was not arrived at light-
- Without a great deai of sou!-
hing. Certainly, one does not
& comfortable law practice,
ularly  when you have six
€N, without some real degree
orehension.

>rmore, we all have been long
of the traditional $Ceptisism
politicians. Whilg this is gen-

erally healthy, nevertheless an yn-
healthy degree of Cynicism has de-
veloped in recent years which, it
aliowed 10 grow. could be very ga-
maging to the whole political pro-
cess. Certainly apathy and unwil)-
ingness to be involved are only too
often the response of many citizens
to the issues of the day. Most people
are generous with their opinions as
1o what is wrong with the govern-
ment but are reluctant to participate
in the poiitical process.

Lester Pearson in his  memoirs
wrote of the inevitable reaction to
blame everything on the govern-
ment or on politics, byt it was often
‘merely an excuse of the critic's
neglect of his public duty”,

“When politics and politicians are
disparaged and referred to con-
temptuously”, wrote the late Prime
Minister, “especially by those who
are in default of thejr own duties
&$ citizens, then democracy itself
Is diminished™.

While our political process is far
from perect, | believe it is g good
Syslem, and it distresses me that not
more of the abler people in Canada
have chosen to work within it to
bring about needed reform, Too
many of them, it would appear,
have chosen either to ridicule the
Political system or to avoid it and Jet
Someone else wrestle with the chal-
lenges.

It is almost as though the mock
Prophecy of the poet. W.B. Yeats.
had come trye. More than fifty years
390. Yeats wrote this:
The best lack all - conviction,
while the worst are full of pas-
sionate intensity,

From my own brief experience, |
believe that political service is one
of the highest forms of public seryi-
ce but that at the same time. al
politicians have a responsibility 1o
work for the day when It will be so
regarded by all thinking cltizens.

e I P
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In many ways. the problems, chal-
lenges and rewards of a politician
are very similar to those of a police
officer, and particularly to those of
a chief constable. For one thing we
both appear to the public to enjoy
a8 great deal of duthority, and it
is part of our Canagian tradition
not to be too overly respectful of
authority. In many ways it is healthy
for we woulg lose a great deal of
our ability to communicate with
the public, and therefore lose a great
deal of our effectiveness if we were
coddled in some cocoon that com-
pletely insulated us from public
criticism.

The reward for each of us is similar
— the reward of knowing that Oone
is fulﬁlﬁng a public obligation, the
reward of knowing that what we are
doing is essential to the well-being
of the community, even though we
seldom have the luxury of basking
in warm praise.

In any event, I think that it is par-
ticularly important that police of-
ficers, when reflecting on the poli-
tical process, know that Your views
are highly respected éven though
YOU may at times fee! like voices
Crying in the wilderness. | believe
that every responsible person in
public life does recognize the legit-
imacy of the police point of view in
reiation to our criminal justice Sys-
tem.

We are very aware that police of-
icers spend their working days un-
der great pressure ang often at great
Physical risk. We recognize the ri-
gours and the demands of your work
that make your job one of the most
difficult ang Challenging positions
in the public service. The nature
of your work does give your views a
Practical foundation which must
always command our serious atten-
tion,

I am also very aware of problems in
the criminal justice System that make



your life more difficult than it need
be. | refer particularly 1o the prob-
lem of delays in the courts which
mitigate against justice and cause
enormous problems for the police
in enforcement and administration.

My regular meetings with senior
officers have made me particularly
aware of the effect of court delays
upon the work of the police. | do
appreciate  how potentially de-
morlizing it must be in a serious
matter, to complete an arduous and
time-consuming investigation, only
to see it drag on for months or even
longer in the courts before the mat-
ter is resolved. For my part | am
committed to doing everything in
My power to reduce these delays in
the courts for it is restating the
obvious to reflect on the fact that a
quality administration of justice is
ssential to effective and fair law en-
orcement,

0 the final analysis of course. all
f our freedoms, whether individual
r collective, and the concept that
aditionally should receive the
idest support from all of us is our
ommitment to the rule of law.
learly, it is the foundation of any
vilized society as it represents the
ndamental protection for each and
ery citizen,

is tradition has been so long en-
red in Canada and the United
ates that it is generally taken for
2nted. It is only when we look to
er jurisdictions where the tradi-
n has never been woven into the
ric of society that we realize that
- choice becomes one of either
irchy or totalitarianism.

economic pressures mount, |
pect that the importance of the
> of law will become more ap-
ent.  Already, special interest
Ups 8re demonstrating their im-
ence with the democratic pro-
> and the willingness to engage
uch tactics as civil disobedience
ain their own ends. In times of
33, the democratic process often

8ppears 10 be a rather feeble method
of pursuing one's goals. It is hoped
that we all will continue 1o recog-
nize the potential threat posed by
any group that is willing to subvert
the rule of law for their own pur-
poses. At the same time we must be
equally wary of those who would
seek to circumvent the law for some
apparently well-intended purpose.
For we must never lose sight of the
fundamental principle that to gain
and maintain respect, the law must
continue to earn respect. In an age
of increasing crime rates, even the
most law-abiding citizen is often
tempted to advocate very arbitrary
and unjust remedies to eliminate
what he considers to be evil in
society. It is hoped that our society
will never forget that the pages of
history are replete with the dis-
astrous consequences of the law of
man replaced by the dictates of
expedience,

In this context | am reminded of
that memorable scene from Robert
Bolt's classic play, "A Man for All
Seasons”, a scene which, to my
mind, epitomizes a proper commit-
ment to the “Rule of Law".

As you may recall, the play revolves
around the final years in the life of
Sir Thomas More, who finds himself
in a clash with Henry VIII over the
latter's desire to divorce Queen
Catherine,

More's future son-in-law. Roper,
argues the proposition that the end
justified the means. and that More
should arrest the villain of the play
simply because he is bad, and there-
fore offends the law of God.

“Then God can arrest him”, More re-
plies, and goes on to explain that he
would allow the devil himself to go
free until he broke the law of man,

Roper, for his part, is shocked and
says that in order to get atter the
devil, he would be prepared to cut
down every law in England — which
as | have Indicated. is a response

we still hear from time to time fo-
day.

Sir Thomas concludes the exchange
by posing this question. He asks:
"And when the law was down, and
the devil turned around on you —
where would you hide? This coun-
try's planted thick with law from
coast to coast — man's laws. not
God’s — and if you cut them down,
do you really think that you could
stand upright in the winds that
would blow then? Yes, I'd give the
devil benefit of law for my own
safety’s sake.”

More’s statement typifies the re-
sponse to which those imbued with
the concept of justice under law have
traditionally taken. On balance. it
is better to have the devil free than
to corrupt and debase our laws to
confine him.

That statement also typifies the
commitment to the rule of law which
has always marked the best tradi-
tions of all those engaged in the
administration of justice, as judicial
officers or crown law officers or
police officers. It reflects our shared
dedication to the proper administra-
tion of our laws. Your record, the
record of your forces under your
leadership in the enforcement and
vindication of those laws, has been
an impressive achievement.

You and the men and women under
your direction have earned a wide
&and a deep respect among respon-
sible members of the public. You
have every right to take pride in
those achievements, which reflect
your dedication to the traditions
and high standards of your forces.
You have with those achievements,
earned the right to stand proud.

And  whatever the challenges. |
know that your courage and yourin-
tegrity and your dedication to the
law will continue 1o sustain you as
you meet the challenges which lie
before all of us who are engaged in
the administration of justice.
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GLINSKI o, McIVER.

(HouUse oF Logps (Viscount Simonds, Lorq Reid, Lord Radecliffe, Lorg Denning
and Lord Devlin), November 28, 29, 30, December 4, 5, 6, 7, 11, 12, 13,

14, 18, 1961, February 22, 1962.)

Malicions Prosecution—Hones; belicf in guils of pla ff—Questions not to be

In actions for malicious prosecution—

(8) the question whether the defendant honestly believed that the accused
Was guilty of the offence does not necessarily arise in every action; it shoylq
not be put to g jury unless there s affirmative evidence of the want of such
belief, or some contested evidence bearing directly on that belief (see p. 700,
letter H, P. 706, letter B, and P- 707, letter G, Post; cf,, p. 710, letter H,
P- 711, letters E and G, and P- 715, letter B, post).

(b) the duty of the defendant prosecutor, before brE.nging the criminal

there was reasonable and probable cause for the Prosecution rather thap
whether there was g possible defence or whether the Proposed accused wag
guilty (see p. 701, letter H, p. 706, letter B, and p. 710, letter A, post),

Dictum of Loap ATEIN in Herniman v, Smith ((1938) 1 Al ER. at p. 10)
and of Lorp MaxsrieLp, C.J., in Joknstone v. Sutton ((1786), 1 Term Rep. at
P. 547) adopted,

(c) though maljce may, in a proper case, be inferred from want of reason-
able cause, want of such cause or lack of belief in the Prosecutor's case is not,
to be inferred from the existence of malice (see P- 705, letter 1, p- 700, letter
G, p. 706, letter B, p. 709, letter E, p. 710, letter E, p. 712, letter B, p. 714,
letter H, and P. 724, letter F, post).

Johnstone v, Sutton ((1786), 1 Term Rep. 510) and dictum of Lorp DENMAN,
C.J., in Turner v. Ambler ((1847), 10 Q.B. at P- 260) applied.

On Sept. 13, 1955, M,a detective~sergea.nt of the Criminal Investigation
Department, who was i.m-estigating 8 series of frauds on textile many.

cution: (i) Has jt been proved that the police officer in starting the
Prosecution of the appellant for conspiracy to defraud Wes actuated by
malice, that ig, &ny motive or motiveg other than s desire to bring the
8ppellant to justice? If Yes, what damageg, (i) Did the police officer
honestly believe on Sept. 29, 1955 (which wag agreed to be the relevant
date) that the appellant wag guilty of the offence of conspiracy to defraud?
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being for the judge to decide whether there was reasonable and probable
causo for the prosecution, he held that there was no such cause. On appeal
to the House of Lords from an order allowing an appeal,

Held: the second question should not have been left to the jury, becausa
. there was no evidence on which there could be founded & finding that the
- police officer did not honestly believe in his case (sce p. 706, letter A, p. 704,
letter E, p. 706, letter B, p. 709, letter B, and p. 723, letter B, post); and, if
the jury's answer to that question were disregarded, the correct conclusion
was that there had been reaconable and probable cause for the prosecution
(see p. 706, lctters E and B, p. 713, letter D, P- 714, letter A, and p. 723,
letter B, post).

Per Viscoust Simoxnps: just as the prosecutor is justified in acting on
information about facts given him by reliable witnesses, so he may act
on advice on the law given by a competent lawyer; and, epplying this
principle to the case of a police officer who prefers & charge and at every
Stage acts on competent advice, particularly perhaps if it js advice of the
legal department of Scotland Yard. I should find it difficult to say that that
. officer acted without reasonable and probable cause (see p. 701, letter F,

. post; cf. p. 710, letter B, and p. 706, letter B, post).
Dictum of Bayrey, J., in Ravenga v, Mackintosh ((1824), 2 B. & C. at p.
£ 687) approved.

;‘t Appeal dismissed,
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A% As to disbelief in plaintiff’s ilt in an action for malicious rosecution,
p gu p

‘g 82¢ 25 HALSBURY'S Laws (3rd Edn.) 364. para. 712: and for cases on the subject,

< e 33 Dicesr 499, 500, 405-413.]

Cases referred to:

Abrath v. North Lastern Ry. Co., (1886), 11 App. Cas. 247; 55 L.J.Q.B. 457;
55 L.T. 63; 50 J.P. 659; afy. (1883), 11 Q.B.D. 440; 13 Digest (Repl.)
322, 1292,

Blachford v. Dod, (1831), 2 B. & Ad. 178; 9 L.J.0.S.K.B. 196; 109 E.R. 1110;
33 Digest 505, 460.

Bradshaw v. Waterlow 4 Sons, Lid., [1915] 3 K.B, 527; 85 L.J.K.B. 318;
113 L.T. 1101; 33 Digest 506, 493.

Broad v. Ham, (1839), 5 Bing. N.C. 722; 8 Scott, 40; 8 L.J.C.P. 357; 132
E.R. 1278; 33 Digest 495, 352.

Commonuwealth Life Assurance Society v. Brock, (1935), 53 C.L.R. 343.

Coz v. Wirrall, (1607), Cro. Jac. 193; 79 E.R. 169; 33 Digest 474, 77.

Davis v, Hardy, (1827), 6 B. & C. 225; 9 Dow. & Ry. K.B. 380; 5L.J.0.S.K.B.
91; 108 E.R. 436; 33 Digest 504, 459.

Dawson v. Vansandau, (1863), 11 W.R. 516; 33 Digest 497, 382.

Haddrick v. Heslop, (1848), 12 Q-B. 267; 17 L.J.Q.B. 313; 11 L.T.O.S. 414;
116 E.R. 869; subsequent proceedings, sub nom. Chapman v. Heslop,
12 Q.B. 928; 33 Digest 499, 409.

Herniman v, Smith, [1938] 1 All E.R. 1; (1938] A.C. 305; 107 L.J.K.B. 225:
Digest Supp.

Hicks v. Faulkner, (1881), 8 Q.B.D. 167; 51 L.J.Q.B. 268; 46 L.T. 127;
46 J.P. 420; affd., (1882), 46 L.T. 130; 33 Digest 468, 18.

Hinton v. Heather, (1845), 14 M. & W. 131; 15 L.J.Ex. 39; 153 E.R. 410;
33 Digest 499, 407,

Bundey v. Simson, (1857), 2 H. & . 600; 27 L.J.Ex. 134; 30 L.T.0.S. 157;
22 J.P. 88; 157 E.R. 247; 33 Digest 500, 415.

Johnatone v. Sutton, (1786), 1 Term Rep. 510; 99 E.R. 1225; 33 Digest 485, 2.

Leibo v. Buckman (D.), Lid., (1952] 2 All E.R. 1057; 3rd Digest Supp.

Liversidge v, Anderson, (1941) 3 All E.R. 338; [1942] A.C. 206; 110 L.J.K.B,

724; 116 L.T. 1; 17 Digest (Repl.) 422, 27,
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Panton v, Williama, (1841), 2 Q.B. 169; 10 L.J.Ex. 645; 114 E.R. 66; 33 A
Digest 502, 441,

R. v. Comer, (Sept. 23, 1955), “ The Times ", Sept. 24, 1955.

Ravenga v, Mackintosh, (1824), 2 B. & ¢, 693; 4 Dow. & Ry. K.B. 187; 2
L.J.O.S.K.B. 137; 107 E.R. 541; 33 Digest 496, 374.

Taylor v, Willans, (1831), 2 B. & Ad, 845; 1 L.J.K.B. 17; 109 E.R. 1357;
33 Digest 502, 433. B

Tempest v, Snouden, [1952) 1 All E.R. 1; [1952] 1 K.B. 130; 116 J.P. 28;
3rd Digest Supp.

Turner v. Ambler, (1847), 10 Q.B. 252; 16 LJQ.B. 158; 9 LTOs. 36;
11 J.P. 631; 116 E.R. 98; 33 Digest 503, 444.

Venafra v, Joknson, (1833), 10 Bing. 301; 6 C. & P. 50; 3 L.J.C.P. 51; 131
E.R.920; subsequent proceedings, (1834), 1 Mood. & R. 316; 33 Digest C
502, 439,

This was an appeal by the Plaintiff in an action for malicious prosecution
8zainst an order of the Court of Appeal (Lorp Morrrs or BortH-y-GEST, Sir
CaarLEs Roweg and WiLLmER, L.J.), dated Feb, 5, 1960, whereby the court D
allowed the appeal of the defendant, a police officer, against a judgment of
CasseLs, J., dated Oct, 31, 1958, awarding damages to the plaintiff for malicious
prosecution. The facts &ppear in the opinion of Viscount SiyMoxDs,

J. G. Foster, Q.C., W. R. Rees-Davies and P. §. C. Lewis for the appellant,
G. R. Swanwick, Q.C., and W. W. Stabb for the respondent.

Their Lordships took time for consideration, E
Feb. 22. The following opinions were read,

Scotland Yard, claiming damages for false imprisonment and malicious prosecu-
tion. By his statement of claim as amended he alleged that he had been tried F
and acquitted before g jury at the Central Criminal Court on charges of con-
gpiracy and of obtaining goods by false pretences and that the respondent was
at all material times responsible for laying the information and the complaint
and was in charge of the case, This is not denied. He also alleged that on Sept.
13, 1955, at 9.45 a.m. th respondent wrongfully arrested him and falsely im.
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29, 1955, that the appellant was guilty of the offence of conspiracy to defraud?
To this the jury answered “No"™. A third question was asked and answered
favourably to the respondent. I do not think it desirable at any rate at this stage
to confuse the broad issues in the case by referring to it. A further question
related to the admittedly false imprisonment on Sept. 13 for which the appellant
was awarded £100 damages. The significance of the date Sept. 29, 1955, is
that both parties agreed that it is at that date that the belief of the respondent
as to what I will without prejudice call the guilt of the appellant must be ascer-
tained. That does not mean that subsequent events may not throw light on
what was then his beljef,

The jury having thus answered the questions put to them, the learned judge
said:

*“ As it is for me to decide if there was reasonable and probable cause, T
hold that there was no reasonable and probable cause for the prosecution ™
and gave judgment for the appellant accordingly.

From that judgment, so far as it related to the sum of £2,500, the respondent
appealed to the Court of Appeal and after a hearing which lasted fourteen days
that court unanimously allowed the appeal. The appellant now seeks to have
the judgment restored and in the course of a hearing which has again lasted many
days there can be few of the complex facts of which this story is made up and
few of the great number of authorities on the law of malicious prosecution which
have not more than once engaged your Lordships’ attention. Of that I would
make no complaint. For, as was foreibly pointed out, in such cases as these the
liberty of the subject is involved on the one side and on the other the risk that
the citizen in the performance of his duty may be embarrassed if a jury too
readily gives a verdict in favour of a Plaintiffl who has been prosecuted and
acquitted. For that reason it has throughout the centuries been the law that the
question whether there was reasonable and probable cause for a prosecution
has been left in the hands of the judge. And still today it appears to be the
unanimous opinion of those who have greater experience of such trials than I
that this need for the judge to hold the reins is as great as ever, see e.g., Letbo v,
D. Buckman, L, (1).

My Lords, before I come to the facts, which I will state as briefly as possible
since they are carefully and exhaustively stated in the judgment of Lorp Morr1s
OF BorRTH-¥-GEST in the Court of Appeal. I will make some general observations
on the law which will, I hope, be found pertinent to the present case.

Of the four essentials to a successful action for malicious prosecution the
first two, viz., that the appellant was prosecuted by the respondent and was
acquitted, are not in debate. It is on the third and fourth essentials that contro-
versy has arisen, The third is that the prosecution was without reasonable and
probable cause and the fourth that it was malicious. I need not remind your
Lordships that it is for the plaintiff in such an action to prove these facts,

My Lords, such difficulty as there is in the correct statement and application
of the law as to want of reasonable and probable cause arises from the fact that,
while it is for the judge to determine (whether as fact or law) whether there was
such want, it is for the jury to determine any disputed facts which are relevant
to that determination and his difficulty is reflected in the controversy in this
case before your Lordships and in the Court of Appeal whether the second question
was correctly left to the jury: * Did the respondent honestly believe ™, and 8o on.
It was, I think, challenged on two grounds, the first being that though the belief
of the prosecutor in the guilt of the accused may be relevant to malice it is not
relevant to the question of reasonable and probable cause as to which the test is
purely objective, the jury finding the facts and the judge coming to his conclusion
on them. T think that there is here 8 confusion of thought. For if the judge is to
decide on facts found by the jury, how can he ignore what may be the all-import.
ant fact that the prosecutor did not himself believe in the facts which if they were

(1) (1952] 2 ALl E.R. 1057.
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believed might afford a reasonable and probable cause? The judge, equipped with
the information which at the relevant date the prosecutor had, has to decide,
adopting the standard of the reasonable man, whether there is reasonable and
probable cause, How can that information include something which the prosecu-
tor knows to be false or at least knows not to be true?! But then it is said that at
least the form of the question is wrong and that the jury should be asked not
whether the prosecutor believed in the guilt of the accused but whether he believed
in the existence of the facts which, if they existed, would afford reasonable

But there are, I think, two serious objections to it. The first is that as a practical
matter it might be extremely difficult to select & number of facts and ask the jury
in regard to each of them whether the prosccutor believed in its existence. The
second is that with few divagations the whole current of authority for more than a
century has been in favour of a question in the form asked in this case, not neces-
sarily in precisely the same words but in the same general terms. Let me take a
single authority and invite your Lordships, since the cases have been so closely
examined, ab uno discere omnes, In Herniman v. Smith (2), LorD ATKIN sajd (3):
*“If there is any evidence of g lack of honest belief in the guilt of the accused
on the part of the prosecutor, the fact whether he honestly believed or not
is a disputed but essential fact, on which the judge is to draw his conclusion,
and is a question for the jury.”
This is but the repetition of what had been said a score of times by the great
common law judges of the second quarter of the nineteenth century. I may
perhaps be permitted to express my surprise that Lorp ATgrs having spoken
in these unequivocal terms should have selected for his approval statements of
the law in Bradshaw v., Waterlow & Sons, Ltd. (4), which itself cited from Blachford
v. Dod (5) a passage from the judgment of & very learned judge, LrrrLepare, J.,

himself and other judges of the same era. It is possible that the explanation of that
casc is that it was thought that there was no fact in dispute and this leads me to
the second reason why it may be and in this case was alleged to be wrong to
leave this question to the jury,

The second reason, my Lords, is or may be that there is no evidence of lack
of belief which can properly be left to the jury. Let me here interpolate an
important principle in this branch of the law. Since Johnstone v. Sutton (6),
and no doubt earlier, it has been a rule rigidly observed in theory if not in practice
that, though from want of probable cause malice may be and often is inferred,

of want of honest belief, It is, of course, possible that the same facts may justify
both findings. But it behoves the judge to be doubly careful not to leave the
question of honest belief to the jury unless there is affirmative evidence of the
want of it. That is a matter of great importance in the present case.

to asking whether he believed that the accused was guilty or probably guilty of

an offence. Nor would it be material whether he believed in the fact because it

lay within his own personal knowledge or because he relied on information given

by others whose trustworthiness he had no reason to doubt. A more difficult
(2) [1938) 1 ATE.R. 1; [1838) A.C. 305,

(3) (1938) 1 AN E.R. at p. 8; (1938) A.C. at p. 818, (4) [1915) 3 K.B. 527,
(6) (1831), 2 B. & Ad. 170 at p. 186, (6) (1786), 1 Torm Rap. 510,
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question arises when the issue is whether the prosecutor honestly believes in the
guilt of the accused, where the facts are complicated and a question of law arises,
This is particularly the case where in the administration of criminal justice the
information is laid by a particular police officer who is in charge of the prosecution
and responsible if it is held to be malicious, but it is, as a matter of police organis.
ation, obvious that he must act on the advice and often on the instruction of his
superior officers and the legal department. Clear examples of this would be certain

of a private prosecutor (a term that I use not perhaps very accurately to distinguish
his case from that of a police prosecution). Can he rely on the legal advice given
to him? He believes the facts and is advised that they constitute an offence. He
prosecutes accordingly, but the accused is acquitted either because the advice
is wrong or because the information proves to be wrong or incomplete or because
some unexpected defence is revealed. On this question there is little direct
authority and none, I think, of this House. The clearest statement is that of
BayLEY, J,, in Ravenga v, Mackintosh (7). He said (8):

“. . . if & party lays all the facts of his case fairly before counsel, and
acts bona fide upon the opinion given by that counsel (however erroneous
that opinion may be) he is not liable to an action of this description. A party,
however, may take the opinions of six different persons, of which three are
one way and three another. It is therefore & question for the jury, whether
he acted bona fide on the opinion, believing that he had a cause of action.”

Horroyp, J., in the same case expressed no decided opinion on this point. I
would, however, suggest to your Lordships that, subject to the qualification which
BavLey, J., no doubt thought it unnecessary to state, that the counsel whose
advice is taken and followed is reputed to be competent in that branch of the
law, the opinion of that learned judge is sound and should be adopted by your
Lordships. It appears to me that, just as the prosecutor is justified in acting on
information about facts given him by reliable witnesses, so he may accept advice
on the law given him by a competent lawyer. That is the course that & reasonable
man would take and, if so, the so-called objective test is satisfied, Applying this
principle to the case of a police officer who lays an information and prefers a
charge and at every step acts on competent advice, particularly perhaps if it is
the edvice of the legal department of Scotland Yard, I should find it difficult to
say that that officer acted without reasonable and probable cause. I assume
throughout that he has put all the relevant facts known to him before his advisers.

I must refer to one more matter before I return to the facts. A question
i8 somotimes raised whether the prosecutor has acted with too great haste or
zeal and failed to ascertain by inquiries that he might have made facts that
would have altered his opinion on the guilt of the accused. On this matter it is
not possible to generalise but I would accept as a guiding principle what Logrp
ATEI¥ eaid in Herniman v. Smith (9), that it is the duty of a prosecutor not to find
out whether there is a possible defence but whether there is a reasonable and
probable cause for prosecution. Nor can the risk be ignored that in the case of
more complicated crimes, and particularly perhaps of conspiracies, inquiries
may put one or more of the criminals on the alert.

I think, my Lords, that each of the aspects of the law of malicious prosecution
to which I have referred will be found to have some relevance to the facts of this
case, to which I again turn.

I ask first whether on Sept. 29, 1955, the respondent had reasonable and
probable cause for prosecuting the appellant. Armed with a warrant which,
on an information laid by him before Mr. Raphael, one of the magistrates at

(T) (1824), 2 B. & C. 893. (8) (1824), 2 B. & C. at p. 697.
(9) (1038] 1 AN E.R. 1 at p. 10; [1038] A.C. 305 at p, 319,
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mentioned on the charge sheet and had been brought to the notice of New Scot-
land Yard by the Yorkshire West Riding police, The respondent, who had for no
long time been employed in the fraud department of New Scotland Yard, had
been entrusted with the investigation of them. In these frauds a person or persons
giving the names of Davies, Martin and Higgins were clearly concerned. In the
course of his inquiries which lasted from May till the middle of July the respondent
took the statements of & number of witnesses whom neither he nor anyone else
had reason to Suppose were unreliable. On the conclusion of them he submitted
to his chief superintendent a report accompanied by copies of all the statements

evidence. Nor, as events proved, was it in any way material: for the charges
connecting him with them were dropped. However, before this happened the
report with the statements and documents were sent to the legal department. On
Aug. 10 Mr, Williamson, a managing clerk in the department who was admittedly
8 man of great experience in these matters, sent for him to discuss the case and on
Aug. 25, having already drafted the information, sent for him again and went
through the draft with him. On Aug. 30 the respondent swore the information
before Mr. Raphael at Marylebone magistrates’ court and warrants were applied
for and issued for the arrest of Werner, Higgins, R. Davies and one Kirby. In
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to & Mr. Melville, a solicitor in the legal department of Scotland Yard, and as a
result of the advice given to him released the appellant. There wes a conflict
of evidence whether he was told that his release was ** pending further inquiries ",
It seems to me to be immaterial whether he was told it or understood it or not,
for the fact was that forthwith Mr. Melville took steps to prepare a brief for counsel
to prosecute Werner and Kirby together with instructions to advise on what, he
described as ** the Glinski aspect of the matter ", It was made a point of attack
on the bona fides of the respondent that there was an unaccountable delay in the
second arrest of the appellant to which I shall come in & moment. But this was
trivial. The instructions were delivered to counsel on Sept. 21. 1 find nothing
sinister either in the fact that the respondent took no further step without
advice or in the fact that eight days elapsed before counsel was instructed,

It is necessary now to return to the identification parade of Sept. 13. As I
have said, the appellant was not identified as Davies or Stevens and it was no
longer possible to connect him with frauds in which persons bearing those names
were involved. He was, however, identified by a taxi-driver named Howecroft
8s & person concerned, whether himself innocent or not, in a gross fraud which
had been perpetrated on Apr. 12 and 13. The circumstances which investigation
had revealed were these. At one o'clock p.m. on Apr. 12, in response to an order
from a bogus company called Seymour Stores Co., Ltd., a textile company Alma
Mill, Ltd. had delivered a consignment of 1979 yards of sheeting in twenty parcels
to 8, Seymour Place. They were stacked on stairs leading to the basement.

the assistance of another man who appeared to be waiting in the passage-way
and directed the driver to take him to 7, Princes Street, There the parcels were
unloaded and taken upstairs by the appellant and another man. At 7, Princes
Street were the offices of a company called Coleherne Textiles, Ltd., which carried
on a legitimate textile business. Its history has some relevance, for it established
beyond all doubt the business association of the appellant and Werner. The
appellant had been sole director of the company from Sept. 30, 1954, till Jan. 29,
1955, when Werner took over from him, but he again became a director of the
company on July 25, 1955, and held office for a short time thereafter, It further
established that the appellant had some experience of the textile trade without
which it was unlikely that he would be engaged in a long firm fraud in that class
of goods. To this must be added the fact known to the respondent that the
appellant had not an unblemished reputation. He had been convicted of
receiving stolen goods some Years before,

Here, then, was ample ground for suspicion. Goods fraudulent!y ordered
and unpaid for, delivered at offices which had no connexion with the textile
trade and taken thence in what might be thought an unusual manner, were

books of the company showed nothing happened there at all. There was no record
of any kind of the delivery of these goods which were of substantial value. In
the meantime, however, the respondent had kept watch on the company’s
Premises and had on June 30 seen the appellant and Werner leave them in a taxi-
cab and deliver a number of parcels at an address in Berwick Street. It was
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for which he had ordered the notepaper. The appellant had, innocently or no
had dealings with the same printer,
My Lords, it appears to me far from surprising that on these facts Mr. Melvil]

name. The respondent went through it with him and on Sept. 28 swore th
information before Mr. Campion, a different magistrate, who issued a warrant fo
the arrest of the appellant. He was duly arrested the next day and at about 1!
8.m. was charged. T now mention an incident which might have some importanc:
if T took a different, view of other facts in the case. In addition to Stevens an:
Davies a person giving the name of Martin appeared to have been concerne
in the fraud and the respondent thought that this was Yet another alias of th;
appellant. For this he relied on two witnesses named Hallam and Blackst n:
who had been unable to attend the identification parade on Sept, 13. 1h.
matter was therefore sti]] open when the second information was laid. Bu:
on Sept. 29 these witnesses attended a second identification parade and failed
to identify the appellant as Martin, Stevens ", “ Davies and “ Martin
had all now faded from the case. There remained only the incident which I
have detailed at some length. But the relevance of “ Martin * is that the jury,
being asked whether on Sept. 28 the respondent had any reason to believe that
the appellant might be identified as the man who was said to have used the
name of Martin, answered ** Yeg ", This answer may not by itself have justified

and the legal department. 8¢e no reason whatever for saying that acting on
that advice he did not honestly believe in the guilt of the accused. Nor, though
various suggestions were made about what he might have said to Mr, Melville
or at the conference with counsel on Sept. 21, is there a particle of evidence
that he falsified any information or failed to disclose any facts which might
have influenced those gentlemen,

What then were the reasons which led the learned judge to leave to the jury
the question of honest belief or led them to enswer it as they did? My Lords,

on which that finding was presumably based justified it, it by no means sup-
ported and indeed had little, if any, relevance to a lack of honest beljef.

I hesitate to deal at any length with this aspect of the case. If I did so, I
should be repeating what has been admirably sajd by Lorp MoRrr1s and WirLuer,
L.J., in the Court of Appeal. T am in complete agreement with this part of
their judgments. For the moat part the grounds on which the appellant relied
&ppeared to me trivial, There were, it 8ppears, errors in the second information:
it should have stated more clearly that certain charges referred to in the first
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information hed been abandoned: the respondent should have made further
inquiries about the transaction alleged and ultimately admitted to have been
innocent: the respondent had too readily in the first instance accédpted the
identity of the appellant with Davies, Stevens or Martin and clung too obstin-
ately to his opinion. I do not add to what has already been said about these
and similar matters. There is, however, one argument about which I would
say a few words, both because it figured so largely in the speeches of counsel
and because it is a reasonable guess that it led the jury to their finding of want
of honest belief,

I refer to what has been called the Comer incident. Here the sequence of
events is important. It will be remembered that the appellant was arrested for
the first time on Sept. 13, 1955, and released on the same day. Mr. Melville
of the legal department was at once consulted and sent papers to counsel who
held a conference on Sept. 26. He proceeded to draft the second information
which was sworn by the respondent on Sept. 28. On the following day the
appellant was arrested for the second time. It happened that, while these events
were in progress, there started on Sept, 22, 1955, at the Central Criminal Court
the trial of 8 man named Jack Comer (10) on the charge of having caused grievous
bodily harm to a man called Albert Dimes on Aug. 11, in Frith Street, Soho.
At this trial the appellant gave evidence for the defence on Sept. 22 and 23.
Comer was acquitted. The officer in charge of the prosecution, Superintendent
Sparks, the superintendent at the West End Central police station, had in the
meantime found out that there was a file concerning the appellant at the Criminal
Record Office and that it was in Possession of the respondent. It is not in dis-
ute that the respondent then handed over to him the relevant file and told
Um of the inquiries that he was making in regard to the conspiracy to defraud.
Nor is it in dispute that, the Home Secretary having on Sept. 27 ordered an
nquiry into the Comer trial, the respondent when he went to arrest the appel-
Ant on Sept. 29 was accompanied by Sergeant Chitty of the West End Central
olice station and a detective-constabla named Palmer who were concerned in the
westigation of the appellant's possible perjury at the Comer trial and took
he opportunity of searching the appellant’s premises for material relevant to
hat matter, nor that on his arrest they all went with him to Marylebone police
ation. There was, however, a serious conflict of evidence about what took
lace at the police station. The appellant alleged that the respondent there
id to him (I quote his words):

" He told me that I was a fool to have given evidence for Jack Comer
and he made it plain that I would never have been charged with this offence
[i-e., the conspiracy charge] if I did not give [presumably had not given)
evidence.”
© said also that Palmer as far as he recollected was present when this was
id. The respondent denied that he said anything of the kind and Palmer
nied hearing it. There was a further matter in which the evidence of the
spondent might have appeared to the jury as unsatisfactory. I refer to an
ident which took place after the appellant's file had been handed over to
perintendent Sparks. It was necessary for the respondent to recover this
* which was in the possession of Detective-constable Palmer, He was told
at the latter was to be found in the Edgware Road, sought him there and in
® course recovered the file. In regard to this incident the respondent might
ve appeared to the jury—I would put it no higher—to have been secretive
1 lacking in candour. But, my Lords, whatever view might be taken of
9 two incidents, as showing that the respondent was influenced by malice,
t is by some other motive than to bring the appellant to justios, they throw
light on and are not relevant to the Question whether on Sept, 29 he believed
the probable guilt of tha appellant. As I have pointed out at perhaps too

10) R. v. Comer, (S8ept, 23, 1955), ' The Times ", Bept. 34, 1958,
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I have given which do no more than a
by Lorp Morris and WrLLyER, L.T.,Tamof opinion that there was no evidence
on which the secong question ought to have been left to the jury.

The appeal must therefore be dismissed.,

My noble and learned friend LORD REID who is unable to he here today:
asks me to say that he has read and concurs in my opinion,

LORD RADCLIFFE; My Lords, one Must suppose that the answers
returned by the jury to the first two questions left to them at the trial meant
that they considered that the prosecution of the appellant was g put-up job
on the part of the police. To the first question they answered that the respon.
dent in starting the prosecution had been actuateq by & motive other than a
desire to bring the appellant to justiee. In my view there was evidence capable
of supporting this finding and 1 do not think that it can be upset or ignored,
The whole point of the present appeal, as I see jt, is whether there was any
evidence capable of Supporting their second finding that on Sept. 29, 1953
(which is agreed to be the relevant date) the respondent did not honestly beljeve
that the appellant was guilty of the offence of conspiracy to defraud. For, jf
there was no such evidence, then no question ought to have been Put to them
on this issue and the learned trigl judge, instead of concluding, as I think that
he must have, that their answer required him to hold that there was an absence
of reasonable and probable cauge moving the respondent, should have con-
sidered indepen:lﬁntl_v whether there was such reasonable and probable canse
for the action that the respondent took. Had he done 80, I agree with the view
taken by the Court of Appeal (11) that the correct ansyer should have been that
there was such cause,

The action for malicious prosecution js by now a well-trodden path. I take
it to be settled Jaw that if the defendant can be shown to have initiated the
Prosecution without himself holding an honest belief in the truth of the charge
(I must, of course, refine on this phrase later) he cannot be said to have acted
on reasonable and probable cause. The connexjon between the two ideas i

were not in dispute and on the face of Atatements undoubtedly given by persons of

undoubted eredibility, I am of the opinion that it could not be aaid that on Sept. 24,
1955, there was an absence of reasonable and probable cause for prosecuting [the

appellant]. It follows, therefore, that the claim brought by [the appellant] ought to
ave failed."

Similarly WiLLses, L.J., said, towards the conclusion of his judgment: = . | Iam
of the opinion that . : the material facts not being in controversy, it was for the
learned judge to rule, without reference to the jury whether as g matter of objective
fact there was reasonable and probable cause for the prosecution, In my judgment
the learned judge'a ruling on that point is vitiated by the answer of the jury ag to
& question (viz,, question (ii), see pp. 698, 699, ante) which ought ot to have been
put. In theee circumstances jt 8Ppears to me to be our duty in this court to give our
own ruling on the issye of reasonable and probable cquse. Bearing in mind that
the burden of proof i on (the appellant] T am not, for my part, Prepared to say that

grfcause has been proved. On that ground, therefore,
in my opinion, the decision of the learned judge ought to be reversed and Judgment
entered for [the respondent),*

8= CrarLrs Roxyy concurred in the judgment of Lorp Mozgis.
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not very close at first sight, for one would suppose that there might well exist
reasonable and probable cause in the objective sense, what one might call a

attitude towards the validity of the case. The answer is, I think, that the
ultimate question is not so much whether there is reasonable or probable cause
in fact as whether the prosecutor, in launching his charge, was motivated by
what presented itself to him as a reasonable and probable cause, Hence, if
he did not believe that there was one, he must have been in the wrong,

On the other hand T take it to be equally well settled that mere belief in the
truth of his charge does not protect an unsuccessful prosecutor, given, of course,
malice, if the circumstances before hin would not have led * an ordinarily
prudent and cautious man " to conclude that the person charged was probably
guilty of the offence. This is involved, I think, in the formula from Hicks v.
Faullner (12) adopted by this House in Herniman v. Smith (13); and, while
the state of the prosecutor’s mind or belief or opinion, if a disputed issue, is a
question of fact properly to be left to the jury, the question whether the cir.
cumstances reasonably justified a belief in the truth of the charge is a question
for the judge himself to decide, whether the question is called one of fact or
one of law,

Plaintiffl is in my view entitled as of right to have the jury’s finding on it, On
the other hand, if there is not any such evidence, I do not think that an issue
can be raised for the jury out of the mere argument that the facts known to the
prosecutor were so slender or unconvineing that he could not have believed
n the plaintiffi’s guilt. To argue in that way is no more than to say—* No
easonable or prudent man could have supposed that on these facts the plaintiff
vas probably guilty: the defendant is a reasonable and prudent man: therefore
'Ou must conclude on the evidence that the defendant did not believe in the
laintifi's guilt.” To put a question to the jury as to the defendant’s state of

bsence of reasonable and probable cause. To do that is to confuse the respective
inctions of judge and jury and would allow the jury on occasions to usuryp
1e function that ought to be reserved for the judge. It has always been recog-
ised that the issue as to the defendant ' belief (more properly, his lack of
elief) does not necessarily arise in every action for malicious prosecution (see
lackford v. Dod (14)), so that in any particular trial there may be no question
at can rightly go to the juryonit. In my opinion it does not arige unless there
some contested evidence bearing directly on the defendant's belief at the rele-
\nt date, apart from anything that could merely be inferred a8 to his belief
om the strength or weakness of the case before him.

Was there then any such evidence at the trial before Cassers, J.? Before
say what my view is on this, however, I must notice what was the respon-
nt’s main argument on this appeal, an argument to the effect that in consider-
2 whether there was an issue for the jury one should realise that the true
estion is whether there was a dispute ‘‘as to the main facts which formed
» foundation of the prosecution complained of " and not whether there was
lispute as to what was the prosecutor’s actual belief when he made his charge.

12) (1881), 8 Q.B.D. 167. (13) (1938) 1 All E.R. 1; [1938) A.C. 30,
(14) (1831), 2 B, & Ad. 170,

I
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In this case, it way said, there was no dispute as to these main facts and there.
fore noissue to go to the jury: on the other hand, to dispute about the prosecutor’s
belief in the plaintiffi's guilt was to dispute about his opinion on a question of
law which, given the facts, he was entitled to bring before the court without
himself forming an opinion or holding a belief sbout it one way or the other,
My Lords, I dare say that I have not done proper justice to the force of the
respondent’s argument in the way that I have now stated it. The cause of
my failure, if there is one, lies in the fact that, despite the full and meticulous

offered to us by the respondent’s counsel, I was never able to see that there
Was anything amiss with the various formulae such as * belief in guilt ™, “ belief
in the case laid "', * belief in the truth or propriety of the charge " or ** belief
that the facts amounted to the offence charged " which judges have habitually
used when putting a question to a jury on this issue or that there is any useful

the facts that are to be attended to cannot be just any set of facts; they must
be such facts as, taken together, point to a case of the offence charged. They
must be fraud facts, or theft facts or conspiracy facts. No doubt to take a

of law, for it implies an idea as to what are the requisite conditions of the legal
offence. But I do not gee any complication in this, for an ordinary sensible
man does have a general idea as to what these offences consist in; and if in a
particular case an intending prosecutor has no such idea or the offence in question
is complicated or special, I take it that he would be expected to suspend action
until he had resorted to legal advice on it.

To put it shortly, T do not think that the elucidation of the law on the tort
of malicious prosecution is likely to be assisted by hypothesising the instance
of & prosecutor who believes in the existence of certain undisputed facts but
has no personal opinion or belief whether they constitute a legal offence or not.
I should like to come across an actual case of that nature before taking a view
about it. For if the man has prosecuted, though unsuccessfully, and has been
acting merely from a sense of public duty, then he js not guilty of malice, so there
has been no malicious prosecution; whereas, if he has prosecuted for some reason
other than a desire to vindicate justice and so has been malicious, I see no
compelling reason why the law ghould give any protection to him on the ground
of the alleged neutrality of his attitude, If we fine the matter down to police
Prosecutions, I think that the rights and wrongs may well depend on the nature

on legal advice I think that the court is entitled to know positively, not merely
by inference, what that advice was and on what instructions it was obtained.
If on the other hand his action is attributed to departmental instructions, I
can only say that my present view is that jt would be undesirable in the public
interest to allow such a reason to serve as a substitute for the belief in guilt
that has habitually been required. Scotland Yard itaelf ia not a possible defen-
dant in these actions, nor is any police force as such, If any particular officer
oomes forward to make a charge it is not unreasonable, I think, if the iasue arises,
to hold him to the belief that the person he is prosecuting is guilty of the charge
preferred,

In any event the case now before us is not in the least that of a neutral officer
moved by no personal view as to the plaintiff’s guilt. The respondent was insistent
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in his evidence that he preferred his charge against the appellant because he
considered that the facts and circumstances then before him pointed to the
appellant as guilty of conspiracy to defraud, and we come back therefore to the
straightforward question whether there Wwas any countervailing evidence pro.
duced at the trial which made it a disputed issue, to be submitted to the jury,
whether he honestly entertained that belief or not,

I have not found it eagy to decide on this but on the whole I think that there
was no such evidence. However one marshals or rearranges the list of circum-
stances and considerations in view at Sept. 29, and whatever Buspicions one
may entertain as to certain aspects of the respondent's conduct, I cannot see
that there was really any evidence on which there could be founded a finding
that he did not honestly believe in his case., The nearest that one comes to
such a piece of evidence is the remark attributed by the appellant to the respon.
dent as being made at Marylebone Lane police station on the day of his arrest
that ** he was a fool to have given evidence for Jack Comer ", and the impres-
sion said to have been conveyed to him on that occasion that he would never
have been charged with the offence of conspiracy to defraud if he had not given
that evidence. The respondent denied having made any such remark or having
said anything to justify such an impression. Accordingly there was a dispute
of fact for the jury to determine whether these words had been said or this
impression conveyed. This disputed fact was, in my view, relevant to the issue
of malice and the existence of the dispute makes it impossible to say that the
jury’s finding on that issue was perverse. The alleged conversation was put
to the respondent as evidence of his malice and I think that this was right.
But it is a very different thing to say that, even if the words in question were
spoken and the impression somehow conveyed that the appellant's appear-
ance on Comer's side was the cause of the conspiracy prosecution, one can fairly
infer from this that the respondent had no honest belief in the appellant's guilt,
In my opinion the two things have no real connexion and I think that one is
bound to accept that on the issue of the respondent’s belief, once the argument
based on the mere weakness or strength of the case is eliminated, nothing turned
up at the trial which allowed this to be treated as a disputed issue of fact which
the jury could determine.

If the jury’s finding in answer to question 2 does not stand, I do not feel any
doubt that the Court of Appeal were correct in holding (14a) that there was no lack
of reasonable and probable cause to move the respondent when he preferred
his charge on Sept. 29, 1955.

I agree that the appeal must be dismissed.

LORD DENNING: My Lords, in Hicks v. Faulkner (16) Hawxxns, J.,
put forward a definition of * reasonable and probable cause " which later received
the approval of this House. He defined it as an * honest belief . . . in the guilt of
the accused ™ and proceeded to detail its constituent elements. The definition
Was appropriate enough there. It was, I sugpect, tailor-made to fit the measure-
ments of that exceptional case. It may fit other outsize measurements too,
But experience has shown that it does not fit the ordinary run of cases. It is
8 mistake to treat it as a touchstone. It cannot serve as a substitute for the
rule of law which eays that, in order to succeed in an action for malicious pro.
secution, the plaintiff must prove to the eatisfaction of the judge that, at the
time when the charge was made, there was an absence of reasonable and pro-
bable cause for the prosecution. Let me give some of the reasons which show
how careful the judge must be before he Puts to the jury the question: ** Did
the defendant honestly believe that the accused was guilty? "

In the first place the word “guilty " is apt to be misleading. It suggests

cution, be he a police officer or a private individual, must, at his peril, believe
in the guilt of the accused. That he must be suro of it, as & jury must, before
(14a) Bee footnote (I1), p- 708, anta, (15) (1881), 8 Q.B.D. 187 at p. 171,
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they convict, Whereas in truth he has only to be satisfieq that there i« 4 proper
¢ase to lay before the €ourt, or in the words of Lorp MaNsFiELD, that there iy
8 probable cause * 1o bring the [accused) to g fair and impartial trig] UL see
Johnstone v, Sutton (16). After all, he cannot Jjudge whether the Withesses gre
telling the tryth, He cannot know what defences the accused may set up,
Guilt or innocence is for the tribuna] and not for him. Test it thig way: Suppose
he secks legal advice before laying the charge. Hig counsel can only advise
him whether the evidence jg sufficient to justify a Prosecution. He cannot pro.
nounce on guijly or innocence, Nevertheless the advice of counse), if honestly
sought and honestly acted on, affords a good protection: gee Ravenga v, Mae.
kintosh (17) by Baviey, J. So also with 4 Police officer. He I8 concerned to
bring to tria] EVery man who shoyld be put on trial, but he ig not concerned

8cquittal would be a rebyf to the police officer, [y would be a black mark agajnst
him, and 4 hindrance to Promotion. S0 much go that he might be tempted
to " improve  the evidence g0 as to Secure a conviction, No, the truth js that
& police officer js only concerned tq see that there jg 5 case proper to be lajd
before the court.

Next, the word " honestly Muy in some caseg be misleading also, Jq sug-
gesta that, in order 1o have reasonable and probable cause, & man who brings
8 prosecution must bring to bear g fair and open mind before he makes the
charge. If this be 80, then a beljef which is distorteq by malice, or biased by
an improper motive, can hardly be sajq to be an honest belief. That js why a

probable cayse cannot be implied *, goe Johnstone v. Suston (18).

Finally, even ir the jury answer; « Yes, the defendant djq honestly beliey-e
the accused WBs guilty ”, it doeg not solve the problem, Honest beljef in guilt
18 no justification for a prosecution if there js nothing to found j¢ on. Hig belief
may be based on the most flimsy and inadequate grounds, which would not
stand examination for a moment ip - court of law. In that case he would have
No reasonable angd probeble cause for the prosecution, He may thint he has
probable cause, but that is not sufficient. He mug have probable cause in
fact. In thijs branch of the law, at any rate, we may safely say with Lorp
ATEIN that the words “if 8 man hag reasonable cause " go not mean *jf he
thinks he has ", gee Liversidge v, Anderson (19),

These reasony are, I trust, sufficient 1o show that the question and answer
88 to * honest beljef should not be ygeq in every cass, It is better to go back
to the question Which the law jtgelf Propounds: Wag there 54 want of reasonable

not for the jury: and in order to enable him to answer jt, the 8uthorities give
him this guidance;

First, there &re many cases where the facts and information known to the
prosecutor are not i, doubt. The Plaintiff has himself to put them before the
court because the burden is on him 1o show there wagq no reasonable and pro-

(18) (1786), 1 Torm Rep. at p, 347, (17) (1824), 2 B, & . ut p. gy7.
(18) (1786), 1 Term Rep. ot P-545. (9) (1941)3 AN E5 338; [1942) A.C. 208,
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undoubted facts and information and decide on them himself. If, on consider.
ing them, he finds that there was no want of reasonable and probable cange,
he should dismiss the claim without more ado as the Judges did in Darix v,
Hardy (20), Blachford v. Dod (21), and Bradshaiw v. Waterlow d: Sons, Lid. (22).
and as the judge should have done in Herniman v, Smith (23). If he finds there
was an absence of reasonable and probable cause, likewise he should say so
and leave only malice to the jury as the judge did in Huntley . Simson (24).
CrANNELL, B., put it quite simply when he said (25):

“In cases of this kind, when the facts are not disputed, it is for the
Judge to say whether they show a want of reasonable and probable cause,"
Second, there are some cases where the prosecutor is personally involved, so

much go that his own evidence is the very basis of the case for the prosecution:
and it is flatly contradicted by the evidence of the accused. The issue then
appears simple. If he was speaking the truth, there was good cause for the
prosecution. If he was lying, there was no cause for it. In these cases he has
to face the fact that his evidence has not been accepted at the criminal trial:
for the accused man has been acquitted. But this does not mean that there
Was no reasonable or probable cause for prosecution. It depends on his state
of mind when he launched the charge. If he honestly believed that the facts
were a8 he stated, then, even though it turned out to be a mistaken belief, he
would have reasonable and probable cause to prosecute: but if he had no such
honest belief and was consciously putting forward a false case, he would, of
course, have no cause to prosecute, see Venafra v, Johnson (26); Hinton v,
Heather (27). In such cases the judge may properly put to the jury the question:
Did he honestly believe in the guilt of the accused?, or, as I would prefer: Did
he honestly believe in the case he put forward?, for that is the core of the matter,
see Hicks v. Faullner (28); Tempest v. Snouden (29).

Third, there are cases where the prosecutor is not himself personally involved
but makes the charge on information given to him by others. The issue again
appears simple. If the information was believed by him to be trustworthy,
there was good cause for the prosecution. If it was known by him to be untrust-
worthy and not fit to be believed, there was no cause for it. Here again much
depends on the state of mind of the prosecutor. If there is evidence to show
that he did not believe the information to be trustworthy, the question may
properly be put to the jury as Cave, J., put it in Abrath v. North Eastern Ry.
Co. (30): Did he honestly believe in the case which he laid before the magis-
trates?, for that is the crucial point. But it should not be put unless there s
some evidence of his want of belief, see Cor v. Wirrall (31) at the end: Had.
drick v, Heslop (32); Abrath v. North Eastern Ry. Co. (33).

Fourth, there are cases where from the conduct of the defendant himself it
may reasonably be inferred that he was conscious that he had no reasonable
or probable cause for the prosecution. That is how it was put by a strbng Court.
of Exchequer Chamber in Panton v. Williams (34). Thus a man may trump
up a charge in order to bring pressure to bear on another, He may put forward
Plausible evidence and use all sorts of means to give it an air of propriety, even
to the extent of getting counsel’s opinion in support of it. He may even conceal
facts which he knows would furnish an answer to the charge. When it comes
to the trial, he may not be prepared to support it in the witness-box. Clearly
such & man has no reasonable or Probable cause for a prosecution. But the only
way of establishing it may be to look at his conduct and see whether it can

(20) (1827), 6 B. & C. 225, (21) (1831), 2 B. & Ad. 179,
(22) [1915) 3 K.B. 527 (23) (1838) 1 All E.R. 1; [1038) A.C. 305
(24) (1857), 2 H. & N. 800, (25) (1857), 2 H. & N. at p. 604,
(26) (1833), 10 Bing. 301. (27) (1845), 14 M. & W, 131,
(28) (1881), 8 Q.B.D, 167. (20) [1952) 1 ANE.R. 1; [1952) 1 K.B. 130.
(30) (1883), 11 Q.B.D. 440. (31) (1607), Cro. Jac. 193,

(32) (1848), 12 Q.B. 267, (33) (1883), 11 Q.B.D. 440; (1888), 11 App. Cas. 247,
(34) (1841), 2 Q.B. 169 at p- 184.




fictitious firmg such ag Seymour Stores Co., L.td. and R. A. Davieg Supplies Co.,
Using their fictitious names, they took acsual Premises in London for a week
or two. They took a basement at 8, Seymour Place, W1, an accommodation
address at 37, Kensington High Street, W.8, and rooms at other places, They
got business Paper printed with lett-er-headings headed with the fictitious

but giving the actyql addresses. QOp this paper they ordered goods from textile
manufacturers in the north. The textile manufacturers believed that the orders
were genuine and despatched the 800ds to the actugl &ddresses given on the
Paper. When the 8oods were delivereq one of the conspirators or their hench-

the tenancy, who had taken delivery of the 8oods, and so forth, But he did
not get very far. The conspirators had ysed false names and had given false
references. Al] he could get wag Vague descriptions of the appearance of the

sheeting, The conspirators had ordered these goods in the name of Seymour
Stores Co., Ltd., g fictitious concern, for delivery at an actual addregs 8, Sey-
mour Place, W.1. op, Apr. 12, 1955, the carriers delivered thege g00ds in twenty
brown Paper parcels to that address, When the delivery van arrived, a man

remembered the Occasion. He remembered the Packages, at least twenty, he said,

the man from 5 photograph and later on to identify him on an identification
Parade. The man was Christophar Glinski,
(35) (1824), 2 B. & C. 693, (36) (1831), 2 B, & Ad. B45.
(37) (1839), § Bing. N.C. 722, (38) (1847), 10 Q.B. 252 a1 p. 281.
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Sergeant Mclver followed up this clue. On June 30, 1955, he kept watch
on the address 7, Princes Street to which the goods had been taken. He looked
through binoculars and saw Christopher Glinski and another man called Werner
moving parcels in the office. Sergeant McIver thereupon obtained a search
warrant and on July 1, 1955, searched this office. On this occasion Werner
only was there, not Glinski. Sergeant McIver did not find any of the missing
goods. This was understandable enough, because ten weeks had elapsed since
Glinski had taken them there. But he obtained another valuable clue. He saw
a calendar on the wall bearing the name of Arnost Lowy: and he asked Werner
who did his printing. He replied Lowy. Sergeant Mclver thereupon went to
see Mr. Lowy the printer and discovered that it was he who had printed the
fictitious letter-headings which the conspirators had used. Mr. Lowy, of course,
did not know they were fictitious. He had simply run off proofs of the letter-
headings. He did so, he said, on the instructions of Werner. Werner had ordered
proofs of letter-headings bearing the names Seymour Stores Co., Ltd., of 8, Sey-
mour Place, W.1, R. A. Davies Supplies Co., of 374, Kensington High Street,
W.1, and so forth. But Werner never gave a firm order for a supply of letter-
headings. The conspirators were content to use the proofs only. They used
them to order the goods from the manufacturers.

Stopping there, I should have thought that on those undisputed facts Ser-
geant Mclver had reasonable and probable causs for prosecuting both Glinski
and Werner for conspiracy to defraud. There was clearly a conspiracy by some-
one and the only question was: Who were the conspirators?! The evidence of
Mr. Lowy showed that Wemner was the man who had ordered the fictitious letter-
headings. That was sufficient cause to prosecute him. The evidence of the
taxi-driver showed that Glinski had taken twenty brown paper parcels from
the accommodation address in Seymour Place to Wemer's office in Princes
Street: and there was good reason to believe that theee were the very same
parcels which had been delivered there the day before and had been obtained
by fraud. That was sufficient ground to prosecute him. Thus far the case seems
simple enough: but it has been complicated beyond all measure by what hap-
pened afterwards. In the first place when Sergeant McIver went on Sept. 13,
1955, to arrest Glinski, the warrant was made out in the wrong name. It was
made out in the fictitious name ** R. Davies " and not in his true name * Christo-
Pher Glinski ". So he was released on that occasion and not charged. He was
arrested again a fortnight later, as I will show, but the time was taken up getting
legal advice. Meanwhile, however, during this fortnight, Glinski had come
under the notice of the police again. This was in connexion with a very different
matter. There had been a fight in Soho and a man called Jack Comer was
charged in connexion with it. On Sept. 22, 1955, Comer was tried at the Central
Criminal Court. Now here is the point. At the trial of Comer, Glinski came for-
ward 88 8 witness for the defence. He said he actually saw the fight. In the
result Comer was acquitted. The police were suspicious about Glinski's evidence
in the Comer case. They suspected that he had committed perjury. They
wanted to get to know more about him. So the police officer in charge of the
Comer case got into touch with Sergeant Mclver who was in charge of the
conspiracy case. It is now suggested by Glinski that it was thess collocations
that led to his being re-arrceted on the conspiracy charge. And it is the fact that
a fow days later, on Sept. 29, 1955, Sergeant Mclver rearrested Glinski on the
conspiracy charge. He made the arrest at Glinski's room in Paddington. With
him there was a detective-constable who was concerned in the perjury inquiry,
He went 8o as to search for any material that might be of use in it, Sergeant
MelIver arrested Glinski and took him to the police station. And there (accord-
ing to Glinski) Sergeant McIver made this telling admission: .

" Heo told me that I was a fool to have given evidence for Jack Comer,
and he made it plain that I would never have been charged with this offence

if I did not give evidence.” ' ‘

T R ———
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In short, the police would have dropped the conspiracy charye apainst Glins)
but for the fact thar he had given evidence for Jack Comer,

My Lords, even jf Sergeant Melver (i make this admission, I do not thin}
it shows a want of reasonable and probyble cause. It shows that he was using
the charge of conspiracy for an improper purpose: and it way therefore evidenc,
of malice on hiy part.  But it does not destroy the rea<onable and probab).
cause which wasg Apparent on all the nndisputed facts of the case. When th,

which he puts into the mouth of » police officer, Wepe this not o, every polic
ofticer would be at the merey of any mun whe happens to be Requitted,
I would therefore dismiss the uppeal.

LORD DEVLIN: My Lords, it is g commonplace that in order 1o sucered
in an action for malicious prosecution the plaintiff jnust prove both that the
defendant was actuated by malice and thay he had no reasonable and probable
cause for Prosecuting. The chjef matter which the House ha had to consider
in this appeal is what js the relevance 1o either of these elements of a lack on
the part of the defendant of an honest belief in the guilt of the plaintiff and in
what eircumstances g question on this point should be left to the jury. In the
Present case the second question left to them was:

" Did the defendsnt honestly believe on Sept. 20, 1955, (]t the plaintiff

was guilty of the offence of conspiracy to defray s *

It is best to begin by considering more closely what is meant by malice, honest
belief in guilt, and reasonable and prohable cause, in their application to the
facts of this case,

Malice, it is agreed, covers npot only spite and jll.wil but also any motive
other than a desire to bring a criminal to Justice. Tt is agreed also that there
Was some evidence that wher on Nept. 29, 1955, the defendant charged the
plaintiff with conspiracy to defraud, he did 80 not in order to bring him to justice
for that offence but with an irrelevant ang improper motive. The motive sug-
gested was a desire either to punish the plaintiff for having a week before given
evidence, which the police then believed to be perjured, for the defence in R, v
Comer (39) or in the hope of obtaining an admission from him that he was
guilty of the perjury for which they subsequently Prosecuted him unsuccess.
fully. In answer to the first question addressed to them, the jury found that
there was malice in this sense. It has beep submitted that thjs verdict was
perverse. I see no reason for thinking that and | am therefore satisfiad that
the plaintiff has proved the first of the two matters he has to prove in order
to succeed. Admittedly it wag relevant to the first question for the jury to
consider, among other factors, whether the defendant belieyed in the plaintiff's
guilt on the charge of fraud. If that were the only relevance of belief in guilr,
it was, in my opinion, neither necessary nor desirable to address a specific
question to the jury on it. It would not, however, follow from the finding of
malice that the jury were satisfied that the defendant did not believe in the

This makes jt necessary to consider just what s meant by reasonable and
probable cause, Tt means that there must be cause (that 18, sufficient grounds:
I shall hereafter in my speech not always repeat the adjectives * reasonable
and * probable ") for thinking that the plaintiff way probably guilty of the
crime imputed; Hicks v. Faulkner (40). Thig does not mean that the prose.
cutor has to beliove in the probability of conviction; Dawson v, Vansandau (41).

(39) (Sept. 23,1933, " The Times "\ Sept, 24, 1955,
(40) (1881), 8 Q.B.D. at p. 173, (41) (1883), 11 W R. 516.
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The prosecutor has not 8Ot to test the full strength of the defence; he is con.
cerned only with the question of whether there j5 a case fit to be tried. Ag
Dixox, J., put it, the prosecutor must believe that

" the probability of the accused’s guilt is such that upon general grounds
of justice a charge against him js warranted "';

Commonuwealth Life Assurance Soctety v. Broek (#2). Perhaps the best language
in which to leave the question to the jury is that adopted by Cave, J., in Abrath
v. North Eastern Ry. Co. (43): . ", diq [the defendants) honestly believe in
the case which they laid before the megistrates?

I venture to think that there is & danger that a Jury may be misled by a
question in the form left to them in the present case in which the word * guilty "
18 used without any qualification., The defendant at the trial i8 usually pressed,
as he was in the present case, to declare that he no longer belicves that the
Plaintiff was guilty, Where, as here, the defence was not called on at the criminal
trial and the only new factor for the defendant to weigh is the trial judge’s
ruling that there was no case to go to the jury or no case on which it would

“ you must not prosecute anybody for an offence in this country unlees
you as the officer honestly believe that he is guilty of that offence

and said that on Sept. 29, 1955, he did believe that the plaintiff wag guilty,
It would have been sufficient if he had replied that he believed that he had
8 good enough case to warrant 8 prosecution and that it was not for him to
hold or to express an unqualified opinion about guilt. If the jury in this case

I do not make these observations in order to canvass the question whether
the jury in the present case was misled: that would be mere speculation and
the form of the question was not in fact objected to. I make them in the hope
that they may be of some use in the future. The word guilt by itselrf,
unqualified even by * probable ™, may be a source of confusion to a jury and

Six points are settled about the question of reasonable and probable cauge,
First, the question is a double one: did the prosecutor actually believe and
did he reasonably believe that he had cause for prosecuting? Secondly, pro-
vided that the defendant has made sufficient inquiry, the facts on the basis
of which the question has to be answered are those, and only those, known to
the defendant at the material time. Thirdly, though a question of fact, it is
one that in the end has to be determined by the judge and 80 is to be treated
in the same way as if it Were a question of law, Fourthly, if in the course of
the judge’s inquiry he finds that it ig necessary to resolve some disputed question
of incidental fact, that qQuestion is a jury question. But, fifthly, like any other
Jjury question, it is o be left to the jury only if there is some evidence put for.

ward by the party ‘on whom the onus lies; and that, in the case of malicious
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for prosecution is, if in dispute and if there is some evidence to support a con.
clusion that he did not, a question to be left to the jury,

These matters being settled, counsel for the defendant bases on two grounds
his submission that the sccond question, the one about honest belief in guilt,
ought not to have been asked and that the answer to it can be disregarded as
irrelevant. The first ground involves a further analysis of what is meant by
the question—Did the prosecutor believe that he had cause for prosecution?
Counsel submits that that means—Did he believe in the facts on which the
Prosecution was based? If, he submits, the prosecutor believed in the truth of
the information or evidence he had obtained, there is no need for him to form
any opinion on the strength of it nor to determine whether it is sufficient to
sustain a prosecution; his personal opinion, as counsel puts it, on such points
is irrelevant. If this submission i8 correct, it means that the second question
Was not in & form designed to obtain the relevant answer; and the appropriate
orm of relief for that would ordinarily be an order for a new trial. But since
it i8 not suggested in the present case that the defendant had any reason to doubt

mita that there was sufficient evidence to go to the jury of the defendant’s lack
of belief in the charge and that their answer that he did not honestly believe
in it must be accepted. If it is accepted, it is conceded that CasseLs, J., was
bound to find, as he did, that the defendant had no reasonable and probable
cause and that therefore the Plaintiff is entitled to judgment.

My Lords, in my judgment the first part of counsel for the defendant's sub-
mission should be rejected. It does not appear to have been advanced in this

on it. I reach my conclusion for three reasons. The first is that, since the inquiry
is confined to the facts operating in the defendant's mind, no distinction can
practicably be drawn between his belief in the facts about which he is informed
and his belief in those which he infers; or between his belief in the totality of
the facts evidenced directly or indirectly and his beljef in the conclusion which
he draws from them. The second reason is that, while counsel for the defendant
may be right in saying that the exact point has never before come up for decision,
the current of authority is, in my opinion, strongly against his submission.
The third reason is that if we are free, as counsel submita, to formulate the rule
83 we chooss, we should make it the rule that the prosecutor must believe in
his case. I ghall develop each of these reasons in turn,

Counsel for the defendant agrees that in the reported cases the question put
to the jury has almost universally been whether the defendant belisved jn the
plaintiffs’ guilt or in the truth of the charge; no cass has been citad in which
the jury has been asked whether the defendant belisved only in the truth of
the facts directly evidenced. But thess were mostly cases of defendants who
were not only prosecutors but also as Witneesce the source of the supply of the
facts on which the prosecution was based. Where the facts, if proved, point
clearly to guilt, beljef in the facts and beljef in guilt is the same thing. The
Position is quite different, counsel submita, where the proescutor is an independent
investigator who took no part in the res geatas oonstituting the alleged offence.
At flrst sight it is undoubtedly an attractive proposition that a police officer
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should not be expected to hold an opinion about the guilt and innocence of those
he prosecutes; a prosecuting counsel is not expected to hold such an opinion
any more than the magistrate who commits for trial. This point of view was
very strongly and elearly put by DExNING, L.J., in Tempest v. Snowden (44).
It derives, I think, a lot of its attraction from the ambiguous use of the word
*guilt ", If the word is used without qualification, 1 entirely agree, for the
reasons I have given, that a police officer should not be expected to hold an
opinion. But when the question to which his mind ought to be directed is no
more than the strength of his case, I think it would be unsatisfactory and im-
practicable to attempt to distinguish between facts proved directly and facts
inferred, or (for inference depends on opinion), between fact and opinion generally.
Opinion enters into everything from the beginning. The value of a statement
taken from a witness depends. until it is tested in court, on the officer’s opinion
of the witness's honesty, accuracy and power of observation. There may be a
few cases, such as Blackford v. Dod (45), which depend entirely on paper; there
the only opinion that could he relevant was as to the construction of a letter.
But ordinarily when the officer comes to assess the strength of his case, he will
not be able, however hard he tries, to separate his opinion of the value of his
information from his opinion about the facts to be inferred from that information
or his opinion about the conclusion to which all the facts, observed or inferred,
should lead; nor do I think that he would be able to do so intelligibly under
cross-examination. For the making of such an assessment is not like constructing
a piece of mechanism which thereafter can be taken to pieces and each com-
ponent separated and weighed. It would be even more difficult for & layman
who has been a participator in the relevant events to attempt such a dissection;
but where there are matters of inference or opinion, the same test must be applied
to him, for it cannot be said that a policeman’s opinion does not matter while
a layman's does.

Invited to say where for the purposes of his submission the line should be drawn
between fact in which the prosecutor must believe and opinion or inference
in which he need not, counsel for the defendant answered that the prosecutor
need believe only in the truth of the primary facts. If this test were the proper
one, there would, I believe, be very few cases in which the prosecutor’s belief
could matter at all; for it is not often that a private prosecutor puts forward
an invented story or a police officer prosecutes notwithstanding his disbelief
in the credibility of information received. To illustrate this I shall examine
two out of the very many suthorities which have been cited to us. First,
Turner v. Ambler (46) as a case of a lay prosccutor and because it is the first
of the cases in which the question of the defendant’s belief emerged as possibly
a separate question for the jury. Secondly, Herniman v. Smith (47), because
it is the latest case in which the relevant principles of law have been reviewed
by your Lordships; it was & case in which there was a police investigation
though in the end the information was laid by a private prosecutor.

In Tumer v. Ambler (46) the defendant was the plaintifi's landlord. The
plaintiff removed and sold some of the landlord's fixturee, as Lorp DexNMaN,
C.J., eaid (48) ** in such a manner as could hardly fail to raise a strong suspicion
that he had committed a felony . The defendant prosecuted him and his
defence was that he had no criminal intent; the value of the fixtures, he said,
waa gmall and he had removed and sold them in the course of effecting improve.
ments to the premises, He was acquitted and sued the defendant for malicious
prosecution, alleging that the defendant had prosecuted him becauss he wanted
to get rid of him as a tenant and not because he really thought him guilty of
felony. Lorp DExmax, C.J., left it to the jury to say whether there was malice
and, with reference to that question, whether the evidence showed, in point

(44) [1052) 1 Al EB l [1952) 1 K.B, Jso. (45) (1831), 2 B. & Ad. 179,

(48) (1847), 10 Q.B (47) (1038] 1 Al E.R. 1} [1988] A.C. 305,

(48) (1847), 10 Q.B. at p. 260.
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of fact, want of probable cause; but he reserved to hinself the Yuestion of
probable cause, as distinet from that of motive, The jury found for the plaintiff
and the Lord Chief Justice, deciding that want of cause was not proved, directed
& verdict to be entered for the defendant. This is an example of a very common
type of case in which the primary facts are undisputed and the sola question
is whether criminal intent ought to be inferred from them. In the argument
on the rule nisj the plaintiff’s counsel contended (49) that reasonable an]
probable cause was not purely for the Judge and that a qusstion ought to have
been left to the jury as to

... the defendant’s knowledge and belief as to the real character of the
transaction for which he prosecuted. Had the questions of fact been so
left to them, they might justifiably have found that the defendant did
not believe a felony to have been committed; and, if so, there was no
probable cause,"

In delivering his judgment discharging the rule, Lorp Dexmax, C.J., distin.
guished very clearly between the defendant's knowledge of the existence of facts

" The prevailing law of reasonable and probable cause is, that the jury
fre to ascertain certain facts, and the judge is to decide whether those facts

reasonable and probable cause, because without knowing them he could
Rot act upon them; and also the defendant’s belief that the facts amounted
to the offence which he charged, because otherwise he will have made them

must appear, not only to be deducible in point of law from the facts, but
to have existed in the defendant’s mind at the time of his proceeding: and
perhaps whether they did so or not is rather an independent question for the
jury, to be decided on their view of all the particulars of the defendant's
conduct, than for the judge, to whom the legal effect of the facts only is more
Properly referred,"

Lorp DEexNMav, G.J.. having for these reasons considered that the defendant’s

belief in reasonable and probable cause was matter that was capable of being

the subject for an independent question, went on to hold that, since in the

need not have been put.

This is the foundation for all the present practice, It was emphasised again
by Lorp Denmaxn, C.J., very strongly in the following year in Haddrick .
Heslop (51). In this case the plaintiff Haddrick gave evidence against the defen.
dant Heslop in a sujt for the price of certain barley; the judge told the jury
that one side or the other was committing perjury and they found against the

(49) (1847), 10 Q.B. at p. 238, (50) (1847), 10 Q.B. at p. 260,
(51) (1848), 12 Q.B. 267, (82) (1848), 12 Q.B. at p. 274,
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* It would be quite outrageous if, where a party is proved to believe that a
charge is unfounded, it were to be held that he could have reasonable and
probable cause . . . I think that belief is essential to the existence of reason-
able and probable cause: I do not mean abstract belief, but a belief upon
which & party acts ... where s plaintiff takes upon himself to prove that,
assuming the facts to be as the defendant contends, still the defendant did not
believe them, we ought not to entertain any doubt that it is proper to leave
the question of belief as a fact to the jury.”

I have referred to this case in detail because it provides a good example of the
sort of extraneous evidence of disbelief that can properly be left to a jury.

In Herniman v. Smith (563) the plaintiffl was a timber merchant and the defen-
dant, a builder, was one of his customers. The plaintiffl employed a carrier
called Rickard to carry timber which he had imported from the docks to the
gites where the defendant required it. The defendant, having discovered that
some of the plaintiff's delivery notes were being faked so as to represent larger
quantities than were in fact being delivered, prosecuted the plaintiff and Rickard
for conspiracy to defraud; they were both convicted but their conviction was
quashed in the Court of Criminal Appeal and thereupon the plaintiff sued for

H.L. GLINSKI v. McIVER (Lorp DevLIN)

D malicious prosecution. The material which the defendant had when he initiated

the prosecution is summarised by LorRD ATEIN (54). First, he had statements
from two employees of Rickard who said that they had been told by Rickard
to put extra timber over and above that delivered to the customer on the bill;
they agreed to do so and were therefore parties to the dishonesty they alleged.
Secondly, a comparison between the quantities shown on the dock passes and

E those shown on the delivery notes established that the latter had been faked,

and some of the alterations were shown to be in Rickard's handwriting. Thirdly,
the plaintiff delivered invoices based on the fraudulent quantities and so obtained
larger payments than were due to him. These facts show that the case bears
some general similarity to the present one. There was, a8 LorD ATKIN said,
no doubt that a fraud had been practised and the real question was whether

F the plaintiffi Herniman was a party to it. So here it is conceded that there

was & fraudulent conspiracy and the whole question is whether the plaintiff
Glinski was a participator in it. If in Herniman v. Smith (53) one tries to
separate the primary facts from the others, the only primary facts are the docu-
ments, which are undisputed, and the statements of the two employees; the
extent to which credit was to be given to them, since both men were accomplices,

G is a matter of opinion. But there was no evidence that directly implicated

I

Herniman and the real question was whether the inference could rightly be
drawn that he knew what was going on. LOrD ATkIN, with whose opinion
all the other members of the House agreed, held (55), applying the definition of
reasonable and probable cause given by Hawxkins, J., in Hicks v. Faulkner (586),
that the facts ascertained by Smith
“ _ .. would induce & conviction, founded on reasonable grounds, of

a state of circumstances which would reasonably lead any ordinarily

prudent and cautious man placed in Smith’s position to the conclusion -

that Herniman was probably guilty of the crime imputed.”
Lorp ATKIN'S commentary on this definition (57) has been thought by some
to be lacking in clarity, but I do not find it so. He says that the question of
absence of cause is for the judge, but that the jury are to find for him the relevant
facts, when they are disputed, so that he can draw his conclusion. Among
the relevant facts that he puta first as one that may be in dispute is whether
the defendant honestly believed in the guilt of the accused; other facts are

(63) (1938) 1 All E.R. 1; [1938) A.C. 305.
(64) (1938) 1 All E.R. st p. 9; [1938) A.C. st p. 318.
(55) (1938 1 All E.R. st pp. 9, 10; [1938) Al pp. 817, 818.

(68) (1881), 8 Q.B.D. at p. 171.
(67) (1938] 1 ALl E.R. at p. 8; [1938] A.C. at p. 818,
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ment is right, the proper question on this topic ought to have been:—** Hag jt
been proved that the defendant had no honest beliaf that the statements made
by the two employees were true? " There Wa3 no other fact in the case that
could be disputable. So far from dealing with the matter summarily in thiy
way, Lorp Atkix deals at length in the manner I have set out with the question
of belief in guilt and finally holds (58) that there was no evidence to go to the
jury in support of want of belief. His speech embodies the considered opinion

facts. Nor was the exaot point determined in any earlier case. But the con.
clusion on this point which I find to be implicit in Lorp ATRIN'S speech, is,

in my opinion, fully supported by the trend of authority from the earliest times,
It must be remembered that the question is not whether there was in the abstract

8tateraent of principle throughout the cases to indicate that the area to be covered
by tho former is smaller than the area to be covered by the latter. No doubt dicta
can be found which are consistent with counsel for the defendant’s submission,
though there are very many more which are not; but the whole current of
authority is to my mind against the notion that actual belief is not co-extensive
with reasonable belief and that, although the reasonable man as personifiad by
the judge has to draw the appropriate inferences and reach the appropriate
conclusions, the actual believer need not.

Such a prosecutor is, jn any event and even though he does not believe in the guilt
of the ccused, immune from suit if the evidence on which he has acted turns
Out to be strong enough to sustain a conviction. That is as it should be, for a
man who is guilty cannot complain of prosecution whatever the motives and
beliefs of his prosscutor, It may be argued that a man who is prosecuted on

(58) [1938} | AILE.R. st p. I1; [1938] A.C. at . 320,
(69) [1938] 1 Al ER. 1: (1036) A.C. 305,
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sufficient grounds likewise ought to have no complaint. There might be force
in that if the sufticiency of the grounds was judged entirely objectively, i.e., if
the judge had to determine the question on the same material and in the same
way as guilt or innocence is determined, i.e., on all the facts known at the date
of the trial. But that is not the rule. The defendant can claim to be judged
not on the real facts, but on those which he honestly, and however erroneously,
believes; if he acts honestly on fiction, he can claim to be judged on that. This
being so, I do not feel disposed to dispense with the need for the defendant’s
honest belief in his case.

A century and a half ago when this branch of the law was being formed and
there was no police organisation as there is today, the law was anxious to
encourage the private prosecutor to come forward and recognised that his
motives would not always be disinterested. But it did, I think, demand that
such & man should at least believe on reasonable grounds in the case he put
forward and on the strength of which another might lose for the time being
his liberty, be put to expense and be caused distress, I do not see why any
lees should be demanded of a police officer. Although he may be more exposed
to attack from persons he has mistakenly prosecuted, he should not stand in
need of as high a degree of protection as the private individual, for there can be
no occasion on which in his case a mixture of motives could be accepted as
excuaable. Counsel for the defendant agreed that, if his argument is right, the
defendant in this case could have said: *I prosecuted the plaintiff to punish
him for helping Comer to get an acquittal and I did not really believe that I
had a strong enough case against him; but I invite the judge to say that I was
unduly pessimistic about that and so to give judgment in my favour.” This is
the same sort of thing as struck ErskmvE, J., in Broad v. Ham (60) as * mon-
strous " and DexMaN, C.J., in Haddrick v, Heslop (61) as “ outrageous ",

It is said that under modern conditions an officer at Scotland Yard relies
on the legal department to advise him whether or not he has a strong enough
case to go forward. That may be, but this is not primarily a legal question;
it is & question for the “ ordinarily prudent and cautious man " (62). There
cannot under our law be a prosecution unless someons is prepared to take
personal responsibility for it. If the officer in charge of the case does not believe
that on the material he has got, if it is left unanswered, the accused is probably
guilty, if no one else at Scotland Yard is prepared to take personal responsibility
for saying so, and if on top of that whoever does put his name to the information
i8 acting from some improper motive, it would not be right that an innocent man
should be without a remedy. I doubt if many would be found to dissent from a
proposition stated as baldly as that. The real force behind counsel for the
defendant’s submission is the danger, which he pointed out, that, if it be rejected,
the decision may depend entirely on the verdict of the jury. A dishonest plaintiff
has only to invent some remark which he attributes to the defendant about, for
example, the thinness of the case, to make an issue for the jury which, if deter-
mined in his favour, might be effective to take the question of want of cause out
of the hands of the judge. It would be unrealistic to deny that no such danger
exists. The history of actions for malicious prosecution shows undoubtedly
that juries are prone to favour a plaintiff. That fact has been recognised so
well and for so long that the judges of England have taken the extraordinary
course of reserving to themselves at a jury trial the decision on a pure question
of fact. But a distrust of juries, whether well-founded or not, does not justify
depriving the subjoct of a part of his protection against encroachments on
his liberty; nor ought honest plaintiffs to have their position worsened because
of the danger that others may be dishonest. The remedy, if one be needed,
is to place within the province of the judge the whole question of want of cause,
whether it involves disputed fact or not. If when these principles of law were

(80) (1839), 5 Bing. N.C. 722 at p. 727, (81) (1848), 12 QB. 267 at p. 274,
(62) Boo Hicks v. Paulkner, (1831), 8 Q.B.D. at p. 171,
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being formnulated, the courts had been i, the least 8cquainted with the idea,
now so familiar, of g common law judge de:ermining a disputed question of fact,

this no douby ig what would have been done; and thus there would have beey
avoided the extremely diffien]t division of functions between Jjudge and jury

in it. The other ig whether there jg evidence extraneous to the case to show
the defendant's disbelief in jt, as, for example, a statement, by himn revealing
doubt or disbelief, as in Haddrick v, Heslop (63), or evidence of gcty by him
inconsistent with belief,

can show that g reasonable man would not have believed that there was sufficient
cause for Prosecution, that js some evidence that the defendant did not in fact
believe that he had such cause. There j5 no doubt that whether or not there

objectively, must 88 an ingredient of disbelief be g matter for the jury even
though, when taken by itself, it js g matter for the judge. The consequence of
this is, as coungel for the plaintifr admits, that the jury’s objective evaluation
of the case for the Prosecution may in the eng dominate over the Judge's. The
jury may think that no reasonable man would believe in the Prosecution’s case
and therefore conclude that the defendant, being a reasonable man, diqd not in
fact believe in it; the judge may hold that g reasonable man would believe
in the Prosecution’s cage, Nevertheless, gg counsel for the plaintiff argues, the
Jury's conclusion that the defendant did not in fact believe in his case will coinpel
the judge to find that he had no reasonable and probable cause, unless he jg
Prepared to go 8o far as to hold that no reasonable man could faj] to believe
in the Prosecution’s case; in that case, and in that case alone, there would be

my judgment this argument is unsound. Malice is for the Jury and cause is
for the judge, Malice, provided that there is some evidence of it, must be left
to the jury ag g question whole ang entire; but the whole question of cause js
for the judge and he leaves to the Jury only thoge disputed questiony in relation
to it on which he needs their help. If the only evidence of lack of actual beljef
is lack of reasonable belief, he does not need their help at all, for lack of reason.
able belief is g matter for him, That this iy the right approach Is, in my opinion,
clearly ghown by the early cases. I cite Panton v, Willigms (64) because it has
been generally recognised as the best source of authority on this point. TINDAL,
C.J., said (65):

to the jury with a direction that, viewed objectively, there was good cause fffl'
the prosecution, The jury could not disregard such a direction and make up their
mind independently aboyt want of cause ag ap ingredient of disbelief, A Jjudge

(63) (1848), 12 Q.B. 267, (84) (1841), 2 Q.B. 189, (85) (1841), 2 Q.B. at p. 192,
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may, of course, defer his decision on want of cause until after he has taken the
verdict of the jury, but in the final assessment his decision logically comes first.
To put the point another way, the judge's decision that a reasonable man
would believe in the prosecution's case raises the presumption that the prose-
cutor did believe in it; and it is only when there is some evidence tending to
displace that presumption that there is matter for the jury to consider.

From this disposition of the legal argumenta there ernerge two questions of
fact to be determined by the judge on which the result of this case turns. First,
has the plaintiff shown that objectively there was no reasonable and probable
cause for the prosecution? Secondly, was there some extraneous evidence,
fit to go to the jury, tending to show that the defendant disbelieved in his case?
In my judgment both these questions should be answered in the negative and
so the appeal fails. I cannot on the first of them usefully add anything to the
full and careful analysis of the facts in the judgments in the Court of Appeal.
On the second question I wish to say something on counsel for the plaintiff's
submission that there was some extraneous evidence to go to the jury; for it
i8 necessary to consider why the evidence that was admittedly sufficient to go
to the jury as evidence of malice was insufficient to go to them as extraneous
evidence of lack of belief, )

The plaintiff was first arrested on Sept. 13, 1955, under a warrant made out
in the name of Davies. An identification parade was immediately held but none
of the witnesses was able to identify the plaintiff as Davies, 8o the case against
him as Davies collapsed. But at the parade one of the witnesscs identified the
plaintiff as & man who had taken the stolen goods in a taxi from an address at
which some of the conspirators were undoubtedly operating. The question
therefore arose whether there was & case against him, in his own name, 80 to
speak, and based principally on this piece of evidence. The defendant's case
is that from then on his actions were governed by the advice he received from
Mr. Melville, & solicitor in the legal department at Scotland Yard, and from the
counsel whom Mr. Melville instructed. No suggestion of malice or bad faith
is made against either solicitor or counsel. Since the defendant’s state of mind
was in issue, evidence of what he was told by the solicitor and counss] would in
the ordinary way have been admissible, But it was thought, rightly or wrongly,
that privilege would be claimed, either Crown privilege or the client’s privilege
that protects communication between himself and his legal advisers, to prevent
the disclosure of what passed between the defendant and solicitor and counsel.
So the customary devices were employed which are popularly supposad, though
I do not understand why, to evade objections of inadmissibility based on
hearsay or privilege or the like. The first consists in not asking what was said
in & conversation or written in a document but in asking what the conversation
or document wes about; it is apparently thought that what would be objection.
able if fully exposed is permissible if decently veiled. So Mr. Melville was not
asked to produce his written instructions to counsel but was asked without
objection whether they did not include a request for advice ‘‘ on the Glinski
aspect of the matter . The other device is to ask by means of ** Yes " or * No "
questions what was done. (Just answer * Yes " or “No ™: Did you go to see
counsel? Do not tell us what he said but as a result of it did you do something?
What did you do?) This device is commonly defended on the ground that counsel
is asking only about what was done and not about what was said. But in truth
what was done is relevant only because from it there can be inferred something
about what waa said. Such evidence seemns to me to be clearly objectionable, If
there is nothing in it, it is irrelevant; if there is something in it, what there is in
it is inadmissible. But at the trial questions of this sort were not objected to and
consequently relevant material was obtained. I do not propose to follow the
circumlocutions of questions and answers, but to summarise the inferences
which any intelligent juryman would obviously be expected to draw from it,




though delicacy might prevent his actually being invited to do 60. On Sept, 13,
while the plaintiff was still at the police station, the defendant telephoned
Mr. Melville to ask for advice and instructions and was told that he must releass
the plaintiff, which he did. Mr. Melville then decided to get, as he 8aid, a second
opinion and to ask for counsel’s views about the advice he had given. He

Sept. 21. On Sept. 26 counsel advisad in conference at which Mr. Melville and the
defendant were present that the plaintiff should be arrested again on g fresh
warrant and prosecuted in his oWn name. The information for the warrant
was drafted by Mr. Melville on Sept. 27 and the WarTant was obtained by the
defendant on Sept. 28, On Sept. 29 the plaintiff was arrested and at the police
station the defendant told him that “he waas a foo] to have given evidence for
Jack Comer *,

This is the remark that is chiefly relied on as evidence of malice or improper
motive and as extraneous evidence of lack of beljef. That it is the former is
not disputed. If it stood by itself, jt might be some evidence of lack of belief.
But it must be regarded in its place in the sequence of events and the exact
dlares are important, The plaintiff did not begin to give evidence in the Comer
case until the 21st and the defendant did not know about that until the evening
of the 22nd. There is no suggestion that this was discussed at the conference

evidence tending to show that he rever believed in hjs case; since it had already
been initiated, the remark is valueloas as evidence of disbeliof. [t may show
that after Sept. 22 the defendants’ motives in going on with the case were not
unmixed and as such jt was no douht properly accepted as evidence of malice ;
but coming at the time that it did it is no evidence of disbelief, Ag Loro Dexway,
C.J., said in the very similar case of Turner v, Ambler (66):

“ The unfair use made of the charge may prove malice, as the jury held
that it did, but does not raise any inference of a beljef that thers was no
reasonable or probable cause; for the contrary beljef jg perfectly consistent
with malice,"

For these reasons | 8gree with vour Lordships that the appeal should he
dismissed,
Appeal dismisged,
Solicitors: Evill & Coleman (for the appellant); Solicitor, Metropolitan Police
(for the respondent),
[Reported by WeNDY SuockEeTT, Barr:’afer-a:-[,au-.]

(88) (1847), 10 Q.B. st p. 241, -
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RE CLARK et al. AND ATTORNEY-GENERAL OF CANADA

Ontario High Court of Justice, Evans, CJ.H.C. November 9, 1977.
Actions — Interventions of amici curiae — When appropriate.

Interventions amici curiae should be restricted to those cases in which the Court
is clearly in need of assistance because there is a failure to present the issues (as, for
example, where one side of the argument has not been presented to the Court).
Where the intervention would only serve to widen the lis between the parties or in-
troduce a new cause of action, the intervention should not be allowed.

[Morgentaler v. The Queen et al., [1976]) 1 S.C.R. 616, 53 D.L.R. (3d) 161, 20 C.C.C.
(2d) 449, 30 C.R.N.S. 209, 4 N.R. 277; Nova Scotia Board of Censors et al. v. McNeil,
[1976]) 2 S.C.R. 265, 55 D.L.R. (3d) 632, 32 C.R.N.S. 376, 12 N.S.R. (2d) 85, § N.R. 43;
Morelle Ltd. v. Wakeling et al., [1955] 2 Q.B. 379; Re Drummond Wren, [1945] O.R.
T18, [1945) 4 D.L.R. 674; R. ez rel. Rose v. Marshall (1962), 48 M.P.R. 64; Re Cha-
teau-Gai Wines Ltd. and A.-G. Can. (1970), 14 D.L.R. (3d) 411, 63 C.P.R. 195, [1970]
Ex.C.R. 366, 44 Fox Pat. C. 167, refd to]

Courts — Jurisdiction — Applicants bringing action in Supreme Court of On-
tario seeking declarations with respect to Uranium Information Security Regula-
tions, SOR/76-644, promulgated pursuant to 8. 9 of Atomic Energy Control Act,
l_LS-C. 1970, c. A-19 — Preliminary issue raised as to whether exclusive jurisdic-
tion in Federal Court by virtue of Federal Court Act, R.S.C. 1970, c. 10 (2nd
Supp.), ss. 17, 18 — Whether Supreme Court of Ontario has jurisdiction.

The applicants, all members of the federal Progressive Conservative Party,
bl‘o_ughl an application in the Supreme Court of Ontario seeking a number of decla-
rations with respect to the Uranium Information Security Regulations, SOR/T6-
644, promulgated pursuant to s. 9 of the Atomic Energy Control Act, R.S.C. 1970, c.
A-19. On & prelimary issue as to whether the Federal Court has exclusive jurisdic-
tion over the application by virtue of ss. 17 and 18 of the Federal Court Act, 1970-
71-72(Can.), . 1 (now R.S.C. 1970, c. 10 (2nd Supp.)), held, the Supreme Court of On-
tario has jurisdiction. It is unclear whether 8. 17 and 18 of the Federal Court Act
apply to this application. As a result, the Court must assume that its jurisdiction
continues.

2-81D.LR. (3d)
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(Drnison Mines Ltd. v. A.-G. Can., (1973) 1 O.R. 797,32 D.L.R. (3d) 419; McNeil v
Nora Scotia Board of Censars (1975), 53 D.L.R. (3d) 259, 9 N.S.R. (2d) 483 [affld
(1976] 2S.C.R. 265, 55 D.L.R. (3d) 632,32 C.R.N.S. 376, 12 NS.R. (2d) 85,5 N.R. 43);
Hamilton v. Hamilton Harbour Com 'rs,(1972)30.R. 61,27 D.L.R. (3d) 385, distd)

Statutes — Subordinate legislation — Validity of Regulations — Atomic En-
ergy Control Board making Regulations providing for secrecy of information re-
lating to certain uranium transactions — Whether within power given to Board
by Atomic Energy Control Act, RS.C. 1970, ¢. A-19, 5. 9 — Uranium Information
Security Regulations, SOR/76-644.

Statutes — Subordinate legislation — Delegatus non potest delegare — Atomic
Energy Control Board making Regulations prohibiting a person from releasing
information concerning uranium except with consent of Minister — Whether
Regulations ultra vires — Atomic Energy Control Act, RS.C. 1970, c. A-19,5.9—
Uranium Information Security Regulations, SOR/76-644, 5. 2(a)(ii).

The power to make Regulations given to the Atomic Energy Control Board bys. 9
of the Atomic Energy Control Act, RS.C. 1970, c. A-19, is wide enough Lo authorize
the Uranium Information Secu rity Regulations, SOR/76-644, which provide for the
secrecy of information relating to certain uranium transactions. However, s. 2(a)ii)
of the Regulations, which prohibits a person from releasing information concerning
uranium except if “he does so with the consent of the Minister of Energy, Mines
and Resources”, is ultra vires the Atomic Energy Control Board. It offends the
maxim delegatus non potest delegare. The real effect of the exemption is 1o vest the
Regulation-making power of the Board in the Minister. The Minister could give ex-
emptions to everyone and could effectively nullify the application of the Regula-
tions. There is nothing in the Atomic Energy Control Act which justifies the conclu-
sion that the Board is entitled to delegate the powers granted 1o it by the Act. The
fact that s. 2(a)ii) is ultra vires does not invalidate the entire Regulations. The ap-
propriate approach is simply to strike out s. Za)(ii). Therefore, apart from s. 2(aXii),

the Regulations are intra vires the Atomic Energy Control Board.

(Re Westinghouse Electric Corp. and Duquesne Light Co. et al. (1977), 16 O.R. (2d)
273,78 D.L.R. (3d) 3, 31 C.P.R. (2d) 164 sub nom. Westinghouse Electrie Corp. Ura-
nium Contract Litigation; A.-G. Can. 1. Brent, [1956] S.C.R. 318, 2 D.L.R. (2d) 503,
114 C.C.C. 296, apld; Reference re Validity of Regulations as to Chemicals, (1943)
SCR.1(1943] 1 D.L.R. 248,79 C.C.C.1, distd]

Constitutional law — Parliamentary privileges — Courts have jurisdiction to
deal with questions of parliamentary privilege,

Courts — Jurisdiction — Parliamentary privileges — Courts have jurisdiction
to deal with questions of parliamentary privileges.

Constitutional law — Parliamentary privileges — Privilege of Members of Par-
liament extends to proceedings in Parliament — Proceedings in Parliament not
limited to matters taking place in Parliament but extends to "real” or “essential”
functions of Members — Atomic Energy Control Board making Regulations pro-
viding for secrecy of information relating to certain uranium transactions —
Members of Parliament privileged to use such information in Parliament and to
release it to media, but not to their constituents.

[Thorpe's Case (1452), 5 Rot. Parl. 239, 1 Hatsell, pp. 28-34; Re FParliamentary
Privilege Act, 1770, [1958] A.C. 331; Roman Corp. Ltd et al. v. Hudson's Bay Ol &
Gas Co. Lid. et al., (1971) 2 O.R. 418, 18 D.LR. (3d) 134; affd [1972] 1 O.R. 6. 23
D.L.R. (3d) 292; afld (1973) S.C.R. 820, 36 D.LR (3d) 413; Exr parte Wason (1869),
LR ¢QB.573; R. v, Bunting et al. (1885), 7 0.R. S2; A-G. Ceylon v. de Livera et
al., [1963] A.C. 103, refd to)
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Barristers and solicitors — Solicitor-client privilege — Atomic Energy Control
Board making Regulations providing for secrecy of information relating to cer-
tain uranium transactions — Client can disclose such information to solicitor for
purpose of obtaining bona fide legal advice — Privilege to use information ex-
tends to institution of Court proceedings provided such proceedings maintain
confidentiality of information — Clear words required to negate right of citizen
to seek redress in Courts — Uranjum Information Security Regulations, SOR/-
76-644.

Civil rights — Due process of law — Freedom of speech — Atomic Energy Con-
trol Board making Regulations under authority of Atomic Energy Control Act,
R.S.C. 1970, c. A-19, providing for secrecy of information relating to certain ura-
nium transactions — Canadian RBill of Rights does not invalidate Atomic Energy
Control Act or Regulations — Canadian Bill of Rights, s. 1(a), (d),

(Curr . The Queen, (1972] S.C.R. 889, 26 D.LR. (3d) 603, 7 C.C.C. (2d) 181, 18
C.RN.S. 281: Pronto Uranium Mines Ltd. v. Ontario Labour Relations Board etal.,
(1956) O.R. 862, 5 D.L.R. (2d) 342; Re Westinghouse Electric Corp. and Duquesne
Light Co. et al. (1977), 16 O.R. (2d) 273, 78 D.L.R. (3d) 3,31 C.P.R. (2d) 164 sub nom.
Westinghouse Electric Corp. Uranium Contract Litigation, apld)

APPLICATION for a number of declarations concerning the
Uranium Information Security Regulations, SOR/76-644, promul-
gated pursuant to s. 9 of the Atomic Energy Control Act, R.S.C.
1970, c. A-19.

John Sopinka, Q.C., and S. N. Lederman, for applicants.
J. J. Robinette, Q.C., for respondent.

Evans, C.J.H.C..—This application is brought by Joe Clark and
five other members of the federal Progressive Conservatjve Party
pursuant to s. 6(2) of the Judicial Review Procedure Act, 1971
(Ont.), c. 48, for judicial review of the Uranium Information Secu-
rity Regulations, SOR/76-644, promulgated pursuant to s. 9 of the
Atomic Energy Control Act, R.S.C. 1970, c. A-19. Counsel for the
applicants and the respondent submitted that this was a matter of
Some urgency and, consequently, 1 agreed to hear them on the mer-
Its and granted leave to proceed.

In the notice of motion, the applicants seek the following order:

L. A declaration that the Uranium Information Security Regulations (herein-
afbe_r referred to as "The Regulations™) do not prohibit the applicants from re-

and facilitating the conduct of any legal proceedings.

2 A declaration that The Regulations do not prohibit'the solicitors and counsel
for the applicants to release or disclose any such documents in furtherance of
the conduct or prosecution of any legal proceedings.

3. A declaration that The Regulations do not prohibit the applicants or any
member of the House of Commons from releasing or disclosing any such docu-
ments in the course and in furtherance of Parliamentary debate.

4 A declaration that if the said Regulations do prohibit the release or disclo-
sure referred to in paragraphs 1, 2 or 3 above, the said Regulations are ulfra
vires the Governor General in Council and therefore of no force and effect be-
Canse:
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i) The Regulations contravene The Canadian Bill of Rights, 89 Eliz. I1,
Chap. 44 as amended, in that they abrogate, abridge or infringe freedom
of speech and the applicants’ right to security of person and enjoyment of
property and their right not to be deprived thereof, except by due process
of law;

ii) The Regulations deprive the applicants of their right to counsel.

iii) The Regulations abrogate, abridge and infringe the privileges, immu-
nities and power of the applicants and other members of the Official Op-
position as members of the House of Commons,

5. A declaration that The Regulations are invalid because they are not author-
ized by the Atomic Energy Control Act, R.S.C. 1970, Chap. A-19.

6. A declaration that The Regulations are invalid because they were not validly
promulgated pursuant to the Atomic Energy Control Act.

7. A declaration that The Regulations are invalid or are not yetin force by rea-
son of the non-compliance with s. 3 of the Canadian Bill of Rights, 89 Eliz. 11,
Chap. 44, as amended.

At the hearing, counsel for the applicants stated that he did not
propose to make submissions respecting grounds 6 or 7 and the ap-
plication for a declaration based on grounds 6 or 7 is therefore de-
nied.

At the outset a motion was brought on behalf of the Canadian
Civil Liberties Association for leave to intervene amicus curiae.
Despite the submissions of counsel for the association, I denied the
application on the grounds that the issues raised were fully covered
in the facta filed by counsel and that submissions by the intervenor
relative to the same issues would serve no useful purpose. More-
over, I did not consider it either necessary or proper to widen the
issues which the parties proposed to present to the Court. Counsel
for the intervenor conceded that there is no right of intervention
and that the grant of such indulgence is within the discretion of
the Court. Under the circumstances, I was not satisfied that this
Was an appropriate case for the intervention amicus curiae and ex-
ercised my discretion accordingly. Before proceeding to deal with
the issues presented by the parties, however, I feel compelled to
deal with the question of interventions am icl curiae,

In the Supreme Court of Canada, provision is made in the Su-
pﬁ'eme Court Rules, SOR/72-596, for interventions, Rule 60 states
that:

60(1) Any person interested in an appeal between other parties may, by
leave of the Court or a Judge, intervene therein upon such terms and condi-
tions and with such rights and privileges as the Court or Judge may determine.

(2) The costs of such intervention shall be paid by such party or parties as
the Supreme Court shall order.




RE CLARK AND ATTORNEY-GENERAL OF CANADA 37

would serve a useful role in determining the controversial issues
presented to the Court: see also Nova Scotia Board of Censors et al.
v. McNeil, [1976] 2 S.C.R. 265, 55 D.L.R. (3d) 632,32 C.R.N.S. 376.

In England, intervention amicus curiae is granted primarily to
Government agents such as the Attorney-General or the Official
Solicitor: see, for example, Morelle Ltd. v Wakeling et al., [1955) 2
Q.B. 379; for a discussion, see Alan Levy, “The Amicus Curiae (An
offer of Assistance to the Court)”, 20 Chitty’s Law Journal, March,
1972, pp. 94-5. J. M. L. Evans, Official Solicitor of the Supreme
Court of England, in a communication dated November 26, 1969,
had this to say about the role of amicus curiae:

Itis...a comparatively rare procedure and is usually invoked where it is con-
sidered by the Court that an important point of law is involved which the
Court wishes fully argued, and which is unltkely to be dealt with by the parties
before it. | think it is practically unknown in my experience for any such proce-
dure to be initiated by a bystander as indicated in these old works ...
(Levy, p. 95; emphasis added.) Where both sides are represented by
able counsel and the issues are squarely put to the Court, interven-
tions amicus curiae are not appropriate,

In Re Drummond Wren, (1945) O.R. 778, [1945] 4 D.L.R. 674,
Mackay, J., permitted intervention by the Canadian Jewish Con-
gress. In that case, the applicant, who was the owner, sought to set
aside a restrictive covenant which provided that the land was “not
to be sold to Jews, or to persons of objectionable nationality”.
There was no respondent.

In R. ez rel. Rose v. Marshall (1962), 48 M.P.R. 64 (Nfid. Dist.Ct.),
Kent, D.C.J., dealt with the issue of whether certain publications
were obscene. The distributors did not contest the seizure of the
publications and did not make submissions at the show cause hear-
ing. However, one of the publications was “Playboy” and counsel
for Hugh M. Hefner, the publisher, sought to intervene as amicus
curige in order to argue that “Playboy” was not obscene. At pp. 66-
7,Kent, D.C.J., stated:

At this time I did not see that Mr. Barry, appearing simply for and on behalf

of Playboy and under the name on the record, had a right to be heard. How-
ever, in the particular circumstances of this case and the fact that I felt the

fore told Mr. Barry that | would not permit him to be heard as representing a
party to the action nor place him on the record as representing 8 party to the
summons, but as a matter of indulgence | would hear him simply as “amicus
curige”,
(Emphasis added.) The distributors did not make any submissions
on the issue of obscenity and the trial Judge considered that coun-
sel for Playboy could assist the Court in determining that legal is-
sue,

¢ 2
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In Re Chateqy-Gai Wines Ltd. and A.-G. Can. (1970), 14 D.L.R.
(3d) 411, 63 C.PR 195, [1970) Ex.C.R. 366, Jackett, P., dealt
with an application in the Exchequer Court involving the
Canada-France Trade Agreement Act, 1983. At pp. 4123, Jackett,
P, states that:

uty Atu)rney-General of Canada with the suggestion that, as a matter of
courtesy, they might be brought to the attention of the Government of the
French Republic and that, while such action was taken more than two years
before the commencement of the hearing of this application, nejther the Gov-
érnment of the French Republic nor the Attorney-Genera| of Canada had,
prior thereto, intervened in the matter. However, counse] instructed by the At-
torney-General of Canada dig appear during the first part of the hearing as
amiei curige and were very helpful to the Court on the issues upon iohich they
undertook to assist the Counrt, Subsequently, after an adjournment, the Attor-

ney-General of Canada was granted leave to appear as a party, and, as such a
Party, has opposed the application,

Subject to statutory or Court-made rules, it is my view that in-
terventions qmie; curiae should be restricted to those cases in
which the Court js clearly in need of assistance because there js a
failure to Present the issyes (as, for example, where one side of the
argument has not beep presented to the Court), Where the inter-
vention would only serve to widen the lis between the parties or in-
troduce a ey cause of action, the intervention should not be a)-
lowed,

While it may have been preferable to have dealt with the
application for intervention following the argument of counse| for
the applicants, | concluded, in the present case, that the experience
and competence of counsel for the applicants guaranteed a com.
Plete canvass of the legal issues in volved and that intervention was

Although the issye of jurisdiction was not raised in eijther state.
ment, I put it to counge] that it may well be that the matter shoylq
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under s. 9 of the Atomic Energy Control Act. Therefore, I must
consider the effect of s. 18 of the Federal Court Act. Moreover, the
applicants seek review of the approval of the Governor in Council.
This involves a consideration of s. 17 of the Act. Finally, the appli-
cants seek an interpretation of the application of the Regulations,
This also involves a consideration of the ambit of s. 17.
Section 17(1) of the Federal Court Act provides:
17(1) The Trial Division has original jurisdiction in all cases where relief is
claimed against the Croun and, except where otherwise provided, the Trial Di.

vision has ezclusive original jurisdiction in all such cases,

(Emphasis added.) Section 2(m) reads:

(m) “relief" includes every species of relief whether by way of damages, pay-

ment of money, injunction, declaration, restitution ... or otheruvise;

(Emphasis added.) “Crown” is defined in s. 2 as meaning “Her Maj-
esty in right of Canada”. Counsel for the applicants strenuously
argued that the application for a declaration was not “relief . .
claimed against the Crown”. This argument has two aspects. The
first is that Parliament, the Cabinet and the Atomic Energy Con-
trol Board do not come within the meaning of the word “Crown”.
The second aspect is that s. 17(1) is designed solely for tort and con-
tract actions and similar proceedings.

The issue of jurisdiction is discussed by Donnelly, J., in Denison
Mines Ltd. v. A.-G. Can., [1973] 1 O.R. 797, 32 D.L R, (3d) 419, in
Which he dealt with an application for a declaration that the
Atomic Energy Control Act, R.S.C. 1952, c. 11 (now R.S.C. 1970, c.
A-19), was ultra vires the Parliament of Canada. The issue of the
Federal Court Act was raised and Donnelly, J., concluded at p. 802

It asks for a declaration that the Atomic Energy Control Act is ultra vires the
Parliament of Canada. This is ¢ matter directly affecting the Croun and its
night to control atomic energy. Whether such an action could be heard in this
Court before the passing of the Federal Court Act need not be decided as s.
17(1) of that Act gives the Trial Division of the Federal Court exclusive juris-
diction in all cases where relief is claimed against the Crown including relief
by way of declaration.

(Emphasis added.) Donnelly, J., goes on to state, at p. 804 O.R., p.
426 D.L.R.: ;

Section 17(1) of the Federal Court Act when read with s. 2(m) is adequate to

clothe the Trial Division of the Federal Court with exclusive jurisdiction where

a declaration is sought in a matter that affects the Crown as is done here and to
ezclude this Court from entertaining this case.

(Emphasis added.) When s. 17 and the definitions of “relief” and

“Crown” ins. 2 are read together, they appear to oust the jurisdic-

tion of this Court where an applicant directly challenges the valid-

Ity of a federal statute by means of an application for a declara-
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The decision in Denison Mines is criticized by Dale Gibson,
Faculty of Law, University of Manitoba, in a note entitled
“Constitutional Law — Power of Provingia] Courts to Determine
Constitutionality of Federal Legislation”, in 54 Can. Bar Rev. 372
(1976). At p. 373, he states that-

Apart altogether from the constitutional implications, which will be dis-
cussed later, this decision is mistaken for severa] reasons. Section 17(1) applies
only to cases “where relief is claimed against the Crown”, and the only claim
involved in the Denison case was against the Attorney General of Canada. The
mere fact that the outcome of the litigation might “affect” the Crown does not
mean that relief is claimed against the Crown. Even if the court were right on
that point it is difficult to see how “Crown" rights were involved in the case.
The legislative powers of the Parliament of Canada were certainly involved,
but it is one of the most fundamenta] principles of constitutional law that Par.
liament and the Crown are distinet legal entities. The former is a legislative
body and the latter is an executive body, Reference to the Crown in section
17(1) of the Federal Coyrt Act cannot reasonably be constryed to mean Parlja-
ment; section 2(f) of the Act Femoves any possible doybt about that by defining
“Crown" to mean “Her Majesty in right of Canada”. Finally, even if there
were an ambiguity which permitted more than one meaning Lo be assigned to
the term “Crown” the ambiguity should have been resolved in favour of Juris-
diction by the High Court, since, in the words of Maxwell (Interpretation of
Statutes (12th ed, 1969), p. 153):

"A strong leaning exists against construing a statute so as to oust or re-
striet the jurisdiction of the superior court ... g statute should not be eon.
strued as taking away the jurisdiction of the courts in the absence of clear
and unambiguous language Lo that effect.”
The main thrust of Professor Gibson's criticism is that he appar-
ently feels that the term “Crown" does not include Parliament. Im-
plicitly, Professor Gibson is restricting s. 17 to cjvil actions against
the Crown involving tort or contract liability. (This is supported by
his reference, infra, to McNeil ¢, Nova Scotia Boarqd of Censors
(1975), 53 D.L.R. (3d) 259, 9 NSR. (2d) 483 (N.S.C.A) [affirmed
[1976] 2 S.C.R. 265, 55 D.L.R. (3d) 632, 32 CRNS. 376), involving
the provincial Proceedings Against the Crown Act, RS.N.S. 1967, c.
239, discussed, infra).
Despite his conclusion on Denison Mines, Professor Gibson ad-
mits, at pp. 3734:

The Denison approach received some support from the British Columbia -
preme Court in Caner Placer Lid. v, Attorney-General of Britigh Columbia
(1975), 56 D.L.R. (3d) 592 (B.CS.C.) [reversed on other grounds, 58 DL R. (3d)

should be the designated defendant in such proceedings,
Therefore, an action to determine the validity of a statyte would
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be a “proceeding against the Crown”. This is entirely consistent
with Denison Mines.

Professor Gibson also cites McNeil v. Nova Seotia Board of Cen-
sors, supra, in which the Court held that a “proceeding against the
Crown” did not include an application for a declaration that an Act
was ultra vires. It should be pointed out, however, that the
Proceedings against the Crown Act, RS.N.S. 1967, ¢. 239, is basi-
cally designed to deal with tort or contract “proceedings” against
the Crown. Section 1(f) of the Act states that:

(N “proceedings against the Crown™ includes a claim by way of set-off or
counterclaim raised in proceedings by the Crown, and interpleader pro-
ceedings to which the Crown is a party;

Section 3 states that:

3. Subject to this Act, a person who has a claim against the Crown may en-
force it as of right by proceedings against the Crown in accordance with this
Act in all cases in which:
(a) the land, goods or money of the subject are in the possession of the
Crown; or
(b) the claim arises out of a contract entered into by or on behalf of the
Crown; or
(c) the claim is based upon liability of the Crown in tort to which it is
subject by this Act.
Thus, “proceedings against the Crown” may not be comparable to
“relief . . . against the Crown”. There is nothing in the Federal
Court Act to indicate whether s. 17 is limited to tort or contract
proceedings. The definition of “relief” in s. 2(m) would appear to go
beyond such proceedings and includes “every species of relief”, Un-
fortunately, Professor Gibson does not take cognizance of these
distinctions.

The effect of the decision of Donnelly, J., in Denison Mines on
the current application is not entirely clear. In this case, I am con-
cerned with an application for review of the approval by the Cabi-
net of SOR/76-644, and the power of the Board unders. 9. I am not
convinced that s. 17 of the Federal Court Act was designed to cover
this situation. The application before me does not involve an attack
on the validity of a statute and Denison Mines is not entirely rele-
vant. As a result, I am reluctant to relinquish any jurisdiction ex-
isting in this Court. I must assume that the jurisdiction of this
Court continues in the absence of the clearest words to the contra-

ry.
Given the fact that we are concerned with the powers of a fed-
eral board, it is also necessary to consider s. 18 of the Federal Court
Act. Section 18 reads:
18. The Trial Division has exclusive original jurisdiction
(a) toissue an injunction, writ of certiorar, writ of prohibition, writ of
mandamus or writ of quo warranto, or grant declaratory relicf,
against any federal board, commission or other tribunal; and
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(8) to hear and determine any application or other proceeding for relief
in the nature of relief contemplated by Paragraph (a), including any
proceeding brought against the Attorney General of Canada. to obtain
relief agarnst a federal board, commission or other tribunal.

(Emphasis added.)

The extent of s. 18 is considered in Hamilton v, Hamilton Har-
bour Com’rs, (1972)3 O.R. 61,27 D.L.R. (3d) 385 (Ont. C.A.). In that
case, the Court held that the Supreme Court of Ontario did not
have jurisdiction to grant a declaration against the federal Har-
bour Commission. The Court affirmed that S. 18 ousts the jurisdic-
tion over federal boards. At p. 62 O.R,, p. 386 D.LR, Gale, Cd.o.,
states that:

It appears to us that the Hamilton Harbour Commissioners clearly come
within the plain language of s. 2g). They are a “federal board, commission or
other tribunal” because they are a “body ... exercising or purporting to exer-
cise jurisdiction or powers conferred by or under an Act of the Parliament of
Canada”. That is so by reason of the provisions of the Hamilton Harbour

The Hamilton Harbour Comm tsstoners Act, 1951 (Can.), c. 17, con-
fers two basic powers on the Commissioners:

(a) the power to regulate and contro] the use of the harbour;
(b) the power to dea] with certain real property.

The Harbour Commissions Act, RS.C. 1970, ¢. H-1, imposes on a
commission the duty and power to regulate and control the yse and
development of aJ] Property within the limits of the commission’s
harbour jurisdiction (s.9) and authorizes a commission to purchase
and lease or se]| property in the harbour (s. 10). It is clear that the
operation of a commission as a landowner raises the question of
provincial jurisdiction. Consequently, s. 18 may not be designed to
cover such activities. The decision in Hamilton Harbour Com'rs,
therefore, may be limited to commission activities relating to the
regulation and contro] of harbour activities, Again, the practjcal
effect is that the extent of the decision in Hamilton Harboyr
78 i3 not entirely clear.

Another factor which must be considered in assessing the appli-
cability of s. 18 is that s, 9 of the Atomic Energy Control Act con:
fers the power on the Board subject to the “approval of the Gover.
nor in Council”, In this respect, the applicants are seeking relief
against the Board ang the Governor in Council. The decision of one
depends on the other and the decisions are not mutually exclusive.
The complementary natyre of the decision—makmg process takes
the situation out of the ambit of 3. 18 of the Federgl Court Aet,
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Counsel for the applicants spent considerable time evaluating
the right of the applicants to challenge the Act and the Regula-
tions and to seek a declaration of rights. I am of the view that
Thorson v. A.-G. Can. et al., [1975] 1 S.C.R. 138,43 D.L.R. (3d) 1,1
N.R. 225, and Nova Scotia Board of Censors v. McNeil, supra, is
sufficient authority for the proposition that every citizen has the
right-to challenge the validity of a statute or a Regulation. The
fact that the applicants go beyond this and ask alternatively for an
interpretation of the application of the Regulations does not alter
their basic right.

There is one aspect of this application which does concern me. In
their alternative submissions, they seek a declaration that a Mem-
ber of Parliament cannot be prevented from using the information
in Parliament. Moreover, they seek a declaration that the Regula-
tions do not abridge the solicitor-client privilege. In this respect,
they are seeking “absolution before sinning”. In my view, they
should advance these two arguments as a defence if they are
charged. Practically speaking, they may not be charged, in which
case this part of the application is simply an academic exercise.

In Dyson v. Attorney-General, [1911] 1 K.B. 410, Cozens-Hardy,
M.R,, at p. 417, had this to say about applications for a declaration:

The Court is not bound to make a mere declaratory judgment, and in the exer-
cise of its discretion will have regard to all the circumstances of the case. | can,
however, conceive many cases in which a declaratory judgment may be highly
convenient, and I am disposed to think, if all other objections are removed, this
is a case to which r. 5 might with advantage be applied. But [ desire to guard
myself against the supposition that I hold that a person who expects to be
made defendant, and who prefers to be plaintiff, ean, as a matter of right, at-
tain his object by commencing an action to obtain a declaration that his oppo-
nent has no good cause of action against him. The Court may well say “Wait
until you are attacked and then raise your defence,” and may dismiss the ac-
tion with costs.
The same approach could be taken in this case. Counsel for the ap-
plicants argued that the applicants could not obtain meaningful le-
gal advice due to the refusal of counsel to receive information
which might contravene the Regulations. If the applicants are will-
ing to release the information but counsel refuse to receive it, it is
counsel, not the applicants, who are seeking the exoneration of the
Court in order to justify their receipt of the information. Once
again, [ am concerned that these proceedings are inappropriate.

Despite these concerns, I intend to deal with the merits of the
application in the hope that it will finalize this matter although I
enter the caveat that such applications should be considered most
carefully. The role of the Court is not to grant “absolution before
sinning™ nor to deal with academic issues.

In dealing with the validity of the Regulations, the preamble of
the Atomic Energy Control Act must be considered:
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fore, His Majesty, by and with the advice and consent of the Senate and House
of Commons of Canada, enacts as follows:
Only Parliament is entitled to judge what steps must be taken in
the “national interest”. The Courts are reluctant to interfere with
actions deemed to be taken in the “nationa] interest”,
Section 9 of the Act grants a wide power to the Board to make
gulations. Counse| for the applicants and respondent argued
that the power to pass SOR/76-644 must be found in . 9(d) (e) or
(9)- Those provisions read:

9. The Board may with the approval of the Governor in Council make regula-
tions

(d) regulating the production, import, €xport, transportation, refining,
possession, ownership, use or sale of prescribed substances and any
other things that in the opinion of the Board may be used for the
production, use or application of atomie energy;

(e) for the purpose of keeping secret information respecting the produc-
tion, use and application of, and research and investigations with re.
spect to, atomie energy, as in the opinion of the Board, the public in-
terest may require;

(@) generally as the Board may deem necessary for carrying out any of
the provisions or purposes of this Act.

tions respecting the security of uranjum information made by the Atomic Ep-
ergy Control Board,

Section 2 of the Regulations states:

€xport, transportation, refining, possession, ownership, use or sale of uranium
orits derivatives or compounds, shall

(a) release any such note, document Or material, or disclose or communi-
cate the contents thereof to any person, government, crown corpora-
tion, agency or other organization unless

(i) heis required to do so by or under a Jaw of Canada, or
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(ii) he does so with the consent of the Minister of Energy, Mines
and Resources; or

(b) fail to guard against or take reasonable care to prevent the unau-
thorized release of any such note, document or material or the disclo-
sure or communication of the contents thereof.

Prima facie, this would cover Members of Parliament and would
appear to abridge the solicitor-client relationship.

Mr. Lederman argued that s. %(d) was not sufficiently broad to
cover the nature and extent of s. 2 of SOR/76-644. I agree with
that submission. He also argued that s. 9(e) was not broad enough
since it dealt with information “respecting the production, use and
application of and research and investigations with respect to,
atomic energy” whereas s. 2 of SOR/76-644 deals with the
“production, import, export, transportation, refining, possession,
ownership, use or sale of uranium or its derivatives or compounds”.
I'do not find it necessary to decide that issue since I consider that s.
Xg) provides sufficient authority for the promulgation of the Regu-
lations. While Mr. Lederman argued that s. %g) is procedural or ad-
ministrative only, I cannot accept that argument. Section 99)
grants considerable power to the Board to make Regulations as it
“may deem necessary for carrying out any of the provisions or pur-
poses of this Act”. The purposes set out in the preamble of the Act
include control of domestic atomic energy and the participation in
international control. In my view, s. ¥(g) must have some substan-
tive basis in order to enable the Board to carry out the purposes
and provisions of the Act.

This conclusion is supported by the decision of Robins, J., in Re
Westinghouse Electric Corp. and Duquesne Light Co. et al., unre-
ported, dated June 29, 1977 (since reported 16 O.R. (2d) 273, 78
D.LR. (3d) 3, 31 C.P.R. (2d) 164 sub nom. Westinghouse Electric
Corp. Uranium Contract Litigation). In that case, Westinghouse
Electric Corporation brought two applications before Robins, J.
The first was to enforce letters rogatory issued by the United
States District Court for the Eastern District of Virginia and the
second was to enforce letters rogatory issued by the Court of Com-
mon Pleas for Allegheny County, Pennsylvania. In dealing with
the applications, SOR/76-644 was raised. [t was argued that an or-
der enforcing the letters rogatory would compel certain Canadian
companies to release information respecting atomic energy con-
trary to SOR/76-644. Consequently, Robins, J., felt bound to deal
with the issue of the validity of the Regulations. Since the determi-
nation of the validity of the Regulations is an issue peripheral to
the main application, he was correct in assu ming jurisdiction to de-
termine the issue.

Robins, J., exhaustively analyses the validity of SOR/76-644. At
Pp. 17-8 of the judgment [pp. 2823 O.R., pp. 12-3 D.L.R.), he deals
with the background of the Regulations:
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On September 2], 1976, the Government of Canada approved a Regulation
under the Atomic Energy Control Act, R.S.C. 1970, . A-19, to prevent the re-
moval from Canada of information relatmg_ to uranium marketing activities

Regulations, P.C. 1976-2363, SOR/76-644 (Septem b 21, 1976) ... prohibit the
release or production of any document or materia| relating to these aclivities
and prevent the giving of any oral evidence which would result in the disclo-
sure or communication of the contents of such documents. . Their validity is
attacked by Westinghouse in these proceedings. In his press release of Septem-
ber 22, 1976, the Minister concluded:
“Given this background, it is not surprising that the Canadian material
called for by the .S, subpoenas contains information in respect of activi-
ties approved and supported by the Canadian government. Clearly this
must be regarded as ap issue of sovereignty. The government has there-
fore moved to prevent the removal of such documents from Canada.
No evidence has been presented in this application which would in-
dicate that the trye Purpose of the Regulations is anything other
than that set out by the Minister. Counsel for the applicants con.

covered the period of January, 1972, to December, 1975, there was
every indication that the Regulations were a “cover-up” for the al-
leged illegal cartel. The Government has given the reason for the
Regulations and | am bound to accept that in the absence of per-
suasive evidence to the contrary. Whether it was necessary to cast
such a wide net in order to achieve the stated purpose is a matter

Before embarking on an evaluation of the validity of the Regula-
tions, Robins, J., sets out the terms of reference to be applied. At p.
41[p.294 O.R,, P- 24 D.L.R.), he states that:

whole context of the authorizing statute. The intent of the statute transcends

and governs the intent of the Regulations: Driedger, Construction of Statutes,

at p. 199 et peq.
Mr. Lederman also quoted from Driedger for the proposition that
8. H(g) was procedural. However, | am convinced that the approach
taken by Robins, J., is the correct one and that it js necessary to
look to the intent of the statute in determining the extent of the
Regulation~making power.

In considering the extent of s, 9, Robins, J., deals specifically

3;1:}1 8. Xe) and 5. 9(g). At P-42[p. 294 O.R,, p. 24 D.L.R], he states

L:
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Even if this is so, it is not imperative that the authority for these Regulations
be found is 5. %¢) of the Act. The Regulations do not, of course, indicate under
which subsection of 5. 9 they were made. Sufficient authority may, in my opin-
ion, be found in the general power under s. %g) given by Parliament Lo the
Board with the approval of the Governor in Council to make Regulations gen-
erally as it “may deem necessary for carrying out any of the provisions or pur-
poses of this Act”,
Robins, J., then goes on to evaluate the scope and purpose of the
Act in order to substantiate his conclusion on s. 9(g). At pp. 42-3
[pp. 294-50.R., p. 24 D.L.R ], he states that:

One of the reasons for the Act according to its preamble is that it is essential
in the national interest to control and supervise the development, application
and use of atomic energy. The real subject of the legislation is, as McLennan,
J., expressed it in Pronto Uranium Mines Ltd. v. Ontario Labour Relations
Board et al.,[1956] O.R. 862 at p. 869, 5 D.L.R. (2d) 342 at p. 348, “the control of
the production and application of atomic energy and that control is exercised
Srom the stage of discovery of ores up to its ultimate use for whatever purpose
-.." (emphasis added.) In this context Regulations “necessary for carrying out
any of the provisions or purposes of this Act” include, in my view, measures re-
specting intermediate steps such as the import, export, transportation, refi-
ning, possession, ownership or sale of atomic energy or substances capable of
releasing atomic energy or any tnformation in respect thereto.
(Emphasis in last line added.) This approach is consistent with the
principle enunciated by Driedger.
Robins, J., then goes on to discuss the discretion granted to the
Board. At pp. 434 [p. 295 O.R., pp. 24-5 D.L.R.] he concludes that:
To effect the control of the production and application of atomic energy Par-
liament enacted basically a skeletal statute to be supplemented by the confer-
ral on the Board with the approval of the Governor in Council of broad general
powers to make Regulations establishing not only details of this legislation but
its principles. Whether the Regulations are “necessary for carrying out any of
the provisions or purposes of this Act” is a matter to be determined by a
subjective test of necessity. The Regulation-making authority is the sole judge of
necessity and the Court will not question its decision unless bad Jaith s
established: see R. v. Comptroller General of Patents, Ex p. Bayer Products
L., [1941] 2 K.B. 306, per Scott, L.J., at pp. 311-2:
“... the effect of the words ‘as appear to him to be necessary or expedient’
is to give to His Majesty in Council a complete discretion to decide what
regulations are necessary for the purposes named in the sub-section. That
being so, it is not open to His Majesty’s courts to investigate the question
whether or not the making of any particular regulation was in fact neces-
sary or expedient for the specified purposes. The principle on which dele-
gated legislation must rest under our constitution is that legislative dis-
cretion which is left in plain language by Parliament is to be final and not
subject to control by the courts.”

See also Re Chemical Reference, [1943) S.CR. 1. In my view the Security Regu-

lations are scithin the purposes of the Act and as such their expediency or neces-

sty cannot be challenged,

(Emphasis added.) It is not proper for the Court to rethink the con-

cerns of the Board in deciding whether such Regulations were

necessary. Since the “expediency or necessity” are a “subjective”

determination, the Court should not substitute its own opinion on
e issue,
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In the absence of probative evidence of bad faith, the Court is
not justified in impugning the motives of the Board. As Robins, J 4
States at p. 44 (p. 275 O.R, p. 25 D.LR]: “Bad faith going to im-

The Regulations are valid on their face.
Finally, Robins, J., coneludes that:

In short, the Security Regulations can be construed, in my opinion, as being
in harmony with the purposes of the statute. No qonﬂict exists between the

Although I am not bound by the decision of Robins, J., it is of con-
siderable persuasive effect and I am in complete agreement with
his conclusion.

As aresult, I find that SOR/76-644 is intrq vires the Atomic En-
ergy Control Board and the Governor in Council,

There is one aspect of the Regulations which causes some con-
cern. Section 2(a) prohibits the release of information concerning
uranium but provides for two exceptions. The second exception
reads:

(i} he does so with the consent of the Minister of Energy, Mines and
Resources ...
Counsel for the applicants argues that this offends the maxim
delegatus non potest delegare. After considering s. 9 of the Act and
s. 2of the Regulations, I have come to the conclusion that s, 2(a)ii)
is ultra vires the Atomic Energy Control Board. | agree with Mr.

dent argued that this was comparable to a case of agency rather
than delegation. However, there are no guidelines provided for the
Minister and there is no indication that the Board maintains a prin-
cipal - agency type of arrangement with the Minister. The real

In Ju.dicia_l Review of Administrative Action, 3rd ed. ( 1973), S.A.
de Smith considers the principles to be considered in applying the
maxim delegatus non potest delegare, at pp. 268.9:

() Where an authority vested with discretionary
rights empowers one of its committees or sy
officers to exercise those powers independent|
eontrol by the authority itself, the exercise of the
beld invalid. ... (Madoc Township v. Quinla
v. Sandler, ibid. [(1971), 21 D.L R, (3d) 236].
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(b) The degree of control ... maintained by the delegating authority over the
acts of the delegate or sub-delegate may be a material factor in determin-
ing the validity of the delegation. In general the control preserved ...
must be close enough for the decision to be identifiable as that of the dele-
gating authority. (Osgood v. Nelson (1872) L.R. 5 H.L. 636; Devlin v,
Barnett [1958) N.Z.L.R. 828 ... Hall v. Manchester Corporation (1915) 84
LJ.Ch. T34, 141 ... Cohen v. West Ham Corporation [1933] Ch. 814, 826
827... R. v. Board of Assessment, ete. (1965) 49 D.L.R. (2d) 156) ...

(¢) Itis improper for an authority to delegate wide discretionary powers to
another authority over which it is incapable of exercising direct control,
unless it is expressly empowered so to delegate. (Kyle v. Barbor (1888) 58
L.T. 229)... A Canadian provincial marketing board, exercising delegated
authority, could not subdelegate part of its regulatory powers to an in-
terprovincial authority. (Prince Edward [sland Potato Marketing Board
v. Willis (H.B.) Inc.[1952) 2 S.C.R. 391).

On the basis of these principles, I have concluded that s, 2aXii) is
ultra vires.

Counsel for the respondent referred me to the case of Reference
re Validity of Regulations as to Chemicals, [1943] S.C.R. 1, [1943] 1
D.L.R. 248,79 C.C.C. 1. In that case, the Governor-General in Coun-
cil was empowered to make such Regulations as he might by rea-
son of the existence of the war deem necessary or advisable for the
defence of Canada. The Court held that this power was wide
enough to permit subdelegation to the Controller of Chemicals,

The point of distinction in the Chemicals Reference case is that
the Court was dealing with a war-time situation. In this respect,
the Court was willing to apply a much more flexible approach to
the powers of the Executive. This is apparent in the words of Duff,
CJ.C,atp.11S.C.R,p.254 D.LR.:

The duty of the Governor General in Council to safeguard the supreme in-
terests of the state, as contemplated by section 3, may, it seems plain, necess;-
tate for its adequate performance the appointment of subordinate officers en-
dowed with such delegated authority. [ find it impossible to suppose that the
authors of that enactment did not envisage the likelihood of the Executive
finding itself obliged, in discharging its responsibility in relation to the matters
enumerated in sub-paragraphs (a) to (f), to make use of such agencies.

From a practical viewpoint, the Court concluded that the Execu-
tive could not possibly handle the myriad of tasks delegated to it
by the legislation. Therefore, the Court interpreted the Regula-
1on-making power as implicitly including a power to subdelegate
Part of the Regulation-making power to a subordinate body. Duff,
CJ.C., goes on to state, at p.12S.C.R, p. 255 D.L.R.

The enactment s, of course, of the highest political nature. It is the attrib-
ution to the Executive Government of powers legislative in their character, de-
scribed in terms implying nothing less than a plenary discretion, for securing
the safety of the country in time of war. Subject only to the fundamental con-
ditions explained above ... when Regulations have been passed by the Gover-
nor Gezeral in Council in professed fulfilment of his statutory duty, | cannot
agree that it is competent to any court to canvass the considerations which
have, or may have, led him to deem such Regulations necessary or advisable
for the Lranscendent objects set forth.
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Duff, C.J.C., then concludes that the wording “necessary or
advisable” is wide enough to permit the subdelegation to the Con-
troller (p. 12S.C.R,, pp. 255-6 D.L.R.).

The approach of the Supreme Court of Canada in the Chemicals
Reference case is dictated by the exigencies of the war-time situa-
tion. That is not so in the present case. In the first place, it is not an
over-burdened Executive delegating to a subordinate. It is a fed-
eral board delegating to a Member of the Cabinet. There is nothing
in the Atomic Energy Control Act which justifies the conclusion
that the Board is entitled to delegate the powers granted to it by
the Act. Finally, the Board is established to carry out the
“policing” of the atomic energy field. One can assume that the
Board is comprised of people who are experts in the field and are
experienced in administrative practice. Consequently, the Board
and not a Minister is best suited to handle the powers given to it by
Parliament.

This conclusion appears to be consistent with the decision in
A.-G. Can. v. Brent, [1956] S.C.R. 318, 2 D.L.R. (2d) 503, 114 C.C.C.
296. In that case, the Court dealt with a delegation to Special In-
quiry Officers under the Immigration Act, R.S.C. 1952, ¢. 325. Sec-
tion 61 provided:

61. The Governor in Council may make regulations for carrying into effect
the purposes and provisions of this Act ...

Section 20(4) of Order in Cou ncil, P.C. 859, SOR/53-536, stated:

20(4) Subject to the provisions of the Act and to these regulations, the ad-
mission to Canada of any person is prohibited where in the opinion of a Special
Inquiry Officer such person should not be admitted by reason of ...

The section then goes on to list three reasons. In delivering the
opinion of the Court, Kerwin, C.J.C, states, at p. 321 S.C.R., p. 505
D.LR.:

I agree with Mr. Justice Aylesworth, speaking on behalf of the Court of Ap-
peal, that Parliament had in contemplation the enactment of such regulations
relevant to the named subject matters, or some of them, as in His Excellen-
cy-in-Council’s own opinion were advisable and not a wide divergence of rules
and opinions, everchanging according to the individual notions of Immigration
Officers and Special Inquiry Officers. There is no power in the Governor Gen-
eral-in-Council to delegate his authority to such officers,

The use of such words as “deem necessary” in s. %(g) of the Atomic
Energy Control Act and “deem necessary or advisable” in s. 3 of
the War Measures Act, 1914, does not distinguish the application
before me and the Chemicals Reference case from the Brent case.
Section 61 of the Immigration Act was sufficiently wide that the
conclusion of the Court is particularly relevant to the application
before me. The decision in the Chemicals Reference case can be dis-
tinguished because of the circumstances then existing.
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Notwithstanding my conclusion on the applicability of the
Chemicals Reference case to the issue of subdelegation, the ap-
proach of the Supreme Court of Canada in both the Chemicals
Reference case and in Brent supports my conclusion that s. %(g)
grants substantive and not merely procedural powers. Indeed, the
Chemicals Reference case is cited by Robins, J., in Duquesne at p. 44
[p. 295 O.R., p. 25 D.L.R.}, to support his conclusion that the Regu-
lations are intra vires the Board.

As a result, I have concluded that s. 2a)ii) of SOR/76-644 is
ultra vires the Atomic Energy Control Board. However, this does
not invalidate the entire Regulation. The appropriate is simply to
strike s. 2(a)ii) out of the Regulations. Therefore, apart from s.
a)ii), the Regulations are intra vires the Atomic Energy Control
Board.

In dealing with the issue of parliamentary privileges, counsel for
the respondent submitted that the Courts have no jurisdiction to
determine the nature and extent of such privileges. He argued that
Parliament is the source and the sole Judge of the privileges of its
Members. This would create an interesting obstacle for the appli-
cants in the present case. I would point out, however, that I am
asked to interpret SOR/76-644. In doing so, I am asked to deter-
mine whether SOR/76-644 overrides or abridges existing parlia-
mentary privileges. In this respect, I do not consider that I am in-
fringing on the jurisdiction of Parliament.

Historically, there has always been some question whether the

urts have jurisdiction to determine the nature and extent of par-
liamentary privilege. As the supreme law-giving body, it would
Seem only natural that Parliament should be the source of authori-
tative guidelines on the subject. On the other hand, there is some-
thing inherently inimical about Members of Parliament determin-
Ing the nature and extent of their own rights and privileges. The

urts have seized on this to consistently review the nature and
€xtent of parliamentary privilege.

In Thorpe’s Case (1452), 5 Rot. Parl. 239 at p. 240, 1 Hatsell, pp.
234, Chief Justice Fortescue wrote an opinion favouring the su-
Premacy of Parliament in determining the nature and extent of
parliamentary privilege:

That they ought not to answer to that question, for it hath not been used
aforetyme, that the justices should in anywise determine the privilege of this
High Court of Parliament; for it is so high and =0 mighty in its nature, that it
may meake law, and that this is law it may make no law; and the determination
and knowledge of that privilege belongeth to the Lords of Parliament, and not
to the justices.

This approach has largely been overlooked in other cases.

In Erskine May's Treatise on the Law, Privileges, Proceedings
and Usage of Purliament, 19th ed. (1976), the author sets out the
&rguments on both sides at pp. 200-1:

- T Y T T e vrr——- AT E——————— .
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The House of Commons claims that its admitted right to adjudicate on
breaches of privilege implies in theory the right to determine the existence and
extent of the privileges themselves. It has never expressly abandoned its claim
to treat as a breach of privilege the institution of proceedings for the purpose
of bringing its privileges into discussion or decision before any ocourt or tribu-
nal elsewhere than in Parliament. In other words, it claims to be the absolute
and exclusive judge of its own privileges, and that its judgments are not exam-
inable by any other court or subject to appeal.

On the other hand, the courts regard the privileges of Parliament as part of
the law of the land, of which they are bound to take judicial notice. They con-
sider it their duty to decide any question of privilege arising directly or indi-
rectly in a case which falls within their jurisdiction, and to decide it according
to their own interpretation of the law.

This passage is cited by the House of Lords in Re Parliamentary
Privilege Act, 1770, [1958] A.C. 331 at pp. 353-4. Unfortunately, the
Court does not draw any conclusions and merely reflects that “the
old dualism remains unresolved” (p. 354). May, on the other hand,
comes to the following conclusion, at p. 202:

Since the House of Commons has not for a hundred years refused to submit
its privileges to the decision of the courts, it may be said to have given practi-
cal recognition to the jurisdiction of the courts over the existence and extent
of its privileges. On the other hand, the courts have always, at any rate in the
last resort, refused to interfere in the application by the House of any of its
privileges.

“It is a remarkable fact that the modern solution of the problem was
anticipated by Clarendon at the beginning of the struggle between the
Houses of Parliament and the courts. ‘We are,’ he represents the Com-
mons as saying, ‘and have always been confessed the only judges of our
own privileges: and therefore whatsoever we declare to be our privilege is
such: otherwise whoever determines that it is not so makes himself the
judge of that whereof the cognizance only belongs to us.’ And he solves
the ‘sophistical riddle’ by showing that the proposition is only true if
‘rightly understood.’ ‘I say the propasition rightly understood: they are
the only judges of their privileges, that is, upon the breach of those privi-
leges which the law had declared to be their own, and what punishment is
to be inflicted upon such breach. But there can be no privilege of which
the law doth not take notice, and which is not pleadable by, and at law".”
(History of the Rebellion, Book iv, quoted by Mcllwain, High Court of
Parliament pp. 240-1.)

Consequently, the Courts apparently have an implicit jurisdiction
to deal with questions of parliamentary privilege.

Notwithstanding the submission of counsel for the respondent, |
have no hesitation in proceeding to evaluate the effect of SOR/76-
644 on the privileges of Members of Parliament. Roman Corp. Ltd.
et al. v. Hudson's Bay Oil & Gas Co. Ltd. et al., [1971] 2 O.R. 418, 18
D.L.R. (3d) 134 (Houlden, J. [Ont. H.C.}); affirmed [1972] 1 O.R. 444,
23 D.L.R. (3d) 292 (C.A.); affirmed [1973) S.C.R. 820, 36 D.L.R. (3d)
413 (discussed, infra), is sufficient authority for the proposition
that the Courts of law in Canada have jurisdiction to adjudicate on
matters involving the privileges of Members of Parliament.
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The privileges of a Member of Parliament are set out in the
Senate and House of Commons Act, R.S.C. 1970, c. S-8. Section 4
reads:

PRIVILEGES AND IMMUNITIES OF MEMBERS AND OFFICERS

4. The Senate and the House of Commons respectively, and the members
thereof respectively, hold, enjoy and exercise,

(a) such and the like privileges, immunities and powers as, at the time of
the passing of the British North America Act, 1867, were held, en-
joyed and exercised by the Commons House of Parliament of the
United Kingdom, and by the members thereof, so far as the same are
consistent with and not repugnant to that Act; and

(6) such privileges, immunities and powers as are from time to time de-
fined by Act of the Parliament of Canada, not exceeding those at the
time of the passing of such Act held, enjoyed and exercised by the
Commons House of Parliament of the United Kingdom and by the
members thereof respectively.

The privileges which currently exist in England developed gradu-
ally over many centuries.

The history of parliamentary privilege in England follows an in-
teresting course. The imprisonment of Strode in 1512 for words
spoken in Parliament resulted in what is known as Strode’s Act, 4
Hen. VIII, ¢. 8, which not only declared that the proceedings of
Stannary Court which had imprisoned and fined Strode were void
but also that all future proceedings against a Member of Parlia-
ment “for any bill, speaking, or declaring of any matter concerning
the Parliament”, would be void and ineffective. The nature and ex-
tent of this terminology has been disputed for many centuries. The
demand for freedom of speech was succinctly stated in a petition of
Sir Thomas More (Speaker in 1523) that “if any man in the Com-
mons House should speak more largely than of duty he ought to do
-+« all such offences should be pardoned” (Hall's Chronicle, 1890 ed.,
P 653). This petition, however, is not recorded in the Parliament
Roll. In 1554, the three claims of freedom from arrest, freedom of
Speech, and of access, were first made together (C.J., 1547-1628,
37). By the end of the 16th century the practice seems to have be-
come regular.

The Commons Protestation of December 18, 1621, was prepared
by the English House of Commons and was made known to James
I; John Hatsell, Precedents of Proceedings in the House of

mons, vol. 1(1971), p. 79. The protestation reads:

And that, in the handling and proceedings of those businesses, every Member
of the House hath, and of right ought to have, Freedom of Speech to propound,
treat, reason and bring to conclusion the same ... And that every Member of
the 22id House hath like Freedom from all Impeschment, Imprisonment, or
Molestation (other than by censure of the House itself) for or concerning any
Bill, speaking, reasoning or declaring of any matter or matters touching the
Parliament, or Parliament busineas ...

e B S
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This protestation was not in accordance with the King's conception
of the liberties of the Commons and Hatsell, supra, reports that
the King sent for the Journal Book and “in council with his own
hand rent it out”, and by a memorial of December 30, 1621, he de-
clared it to be annulled, void and of no effect.

The recognition by law of the privilege of freedom of speech re-
ceived final statutory confirmation after the Revolution of 1688. By
the 9th Article of the Bill of Rights it was declared: “That the
Freedom of Speech, and Debates or Proceedings in Parliament,
ought not to be impeached or questioned in any Court or Place out
of Parliament” (1689, I William and Mary, Sess. 2, c. 2). The afore-
said language makes it clear that a Member is not amenable to the
ordinary Courts for anything said in debate however criminal its
nature. The term “proceedings in Parliament” connotes more than
speeches and debates. A general idea of what the term covers may
be gathered from looking at the cases and at the principle followed
by the British House of Commons.

In Ez parte Wason (1869), L.R. 4 Q.B. 573, Mr. Wason laid an in-
formation relating to a promise by Earl Russell to present a peti-
tion to the House of Lords. The information charged that Earl Rus-
sell, Lord Chelmsford and the Lord Chief Baron conspired to make
statements in the House of Lords in respect of the petition de-
signed to defeat its object. This conspiracy was alleged to have
taken place outside the precincts of the House. The Court held that
the criminal conspiracy was so related to what would ultimately be
a proceeding in the House that the act itself was a proceeding in
the House.

In R. v. Bunting et al. (1885), 7 O.R. 524, the Ontario Queen’s
Bench held that a conspiracy to change a Government by bribing
members of the provincial Legislature was not in any way con-
nected with a proceeding in Parliament and therefore the Court
had jurisdiction to try the offence. The Court distinguished Ex
parte Wason on the ground that in Wason the whole transaction of
defeating the petition could not be complete without a proceeding
in the House. In Bunting, however, the offence of bribing, for
whatsoever purpose, was said to be complete without any refer-
ence to what might or might not happen in the House, O'Connor,
J., in his dissent, stated the law in general terms [at p. 563):

I desire it to be understood, however, that I do not hold that a member of Par-
liament is not amenable to the ordinary Courts for anything he may say or do
in Parliament. | merely say he is not so amenable for anything he may say or

do within the scope of his duties in the course of parliamentary business, for in
such matters he is privileged and protected by lez et consuetudo parliamenti.

SAgticording to Erskine May in his book Parliamentary Practice (p.

What is done or said by an individual Member becomes entitled to protection

L I
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when it forms part of a proceeding of the House in its technical sense, i.e., the
formal transaction of business with the Speaker in the Chair or in a properly
constituted committee. But it does not follow that everything that is said or
done within the Chamber during the transaction of business forms part of pro-
ceedings in Parliament. Particular words or acts may be entirely unrelated to
any business which is in course of transaction, or is in a more general sense be-
fore the House as having been ordered to come before it in due course. Thisis a
test which may be useful in deciding how far crimes committed during a sit-
ting may be entitled to privilege.

May observes that the privilege which formerly protected Mem-

bers against action by the Crown now serves largely as protection

against prosecution by individuals or corporate bodies (p. 78):
Subject to the rules of order in debate ... a Member may state whatever he
thinks fit in debate, however offensive it may be to the feelings, or injurious to
the character, of individuals; and he is protected by his privilege from any sec-
tion for libel, as well as from any other question or molestation,

P. S. Pachauri in his book Law of Parliamentary Privileges in
UK. and in India (1971), after discussing R. v. Bunting, supra,
and Ex parte Wason, supra, states (p. 86):

The sum total of the various judicial dicta on the subject is that there must
be some reasonable nexus between the acts or words and the business of the
House 50 as to make them part of the proceedings of the House and the place
where the words are spoken or acts are done are jmmaterial.

The principle followed by the British House of Commons in de-
termining what is a proceeding in Parliament has been discussed
on several occasions. A general idea of what the term covers is
given in the Report of the Select Committee on the Official Secrets
Act, H.C. 101, p. V. (1938-39):

It covers both the asking of a question and the giving written notice of such
question, and includes everything said or done by a Member in the exercise of
his functions as a member in a committee of either House, as well as every-
thing said or done in either House in the transaction of Parliamentary busi-
ness.

The Committee concluded that disclosures by Members in the
course of debate or proceedings in Parliament could not be made
the subject of proceedings under the Official Secrets Act and a dis-
closure made by a Member to a Minister or to another Member di-
rectly relating to some act to be done or some proceeding to be had
In the House, even though it did not take place in the House, might
be held to form part of the business of the House and should be
similarly protected. But the Committee also observed that a casual
conversation in the House could not be said to be a proceeding in
Parliament and disclosure in the course of such conversation could
not be protected as it was not in the course of a proceeding in Par-
liament. On the same ground the Committee also held that a Mem-

r who discloses such information in a speech in his constituency
Or anywhere else beyond the precincts of the House would also not
be protected by the parliamentary privilege: supra, paras. 9, 10 and
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15. The House agreed with the conclusions of this Committee on
November 21, 1939 (H.C. Debates, vol. 353, ¢. 1083). (For a discus-
sion, see Pachauri, Law of Parliamentary Privileges in U.K. and in
India, pp. 87-9.)

The Report of the Committee and the ruling of the House of
Commons has obvious implications for the present case. The
Official Secrets Act can be compared to SOR/76-644 in that both re-
quire strict confidentiality of specific information. In this respect,
the Members of Parliament would be free to use the information in
Parliament but could not release it to constituents.

Counsel for the respondent concedes that the information can be
used in Parliament but argues that the information cannot be re-
leased outside of Parliament in any manner.

Counsel for the applicants argued that the Members are entitled
to release the information to the press. They argued that the right
to release the information to the press would have no practical
value unless the press were covered by a similar privilege. Finally,
counsel submitted that the Members have the right to release the
information to their constituents. | cannot accede to these latter
two arguments. The privilege of the Member is finite and cannot
be stretched indefinitely to cover any person along a chain of com-
munication initiated by the Member. The privilege stops at the
press. Once the press have received the information, the onus falls
on them to decide whether to publish. They cannot claim immunity
from prosecution on the basis of the parliamentary privilege which
protects the Member releasing the information. Whether they have
a valid defence under the Regulations is another matter. Finally,
the Member does not have the right to release the information
to any one he chooses outside of Parliament. The concept of
“proceedings in Parliament” cannot be extended beyond all logical
limits. I am not satisfied that the privilege enables the Member to
release the information to his constituents. The concept of
“proceedings in Parliament” has not been extended to cover the in-
forming function of a Member. This is consistent with the ruling of
the House of Commons in the Official Secrets Act.

In coming to the conclusions set out above | have relied on the
authorities discussed above and on the recent decision in Roman
Corp. Ltd. et al. v. Hudson’s Bay Oil & Gas Co. Ltd. et al., [1971) 2
O.R. 418, 18 D.L.R. (3d) 134. The reasons delivered by Houlden, J.,
in the High Court and Aylesworth, J.A., in the Court of Appeal,
(1972] 1 O.R. 444, 23 D.L.R. (3d) 292, are of particular relevance to
the current matter.

Atp. 425 0.R, p. 141 D.L.R. of his reasons, Mr. Justice Houlden
quoted from 28 Hals., 3rd ed., at pp. 457-8:

“An exact and complete definition of ‘proceedings in Parliament' has never
been given by the courts of law or by either House. In its narrow sense the ex-
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pression is used in both Houses to denote the formal transaction of business in
the house or in committees. It covers both the asking of a question and the
giving written notice of such question, and includes everything said or done by
a member in the exercise of his functions as a member in a committee of either
House, as well as everything said or done in either House in the transaction of
parliamentary business.

“In its wider sense ‘proceedings in Parliament’ has been used to include mat-
ters connected with, or ancillary to, the formal transaction of business. A select
committee of the Commons, citing and approving a Canadian dictum, stated in
its report that ‘it would be unreasonable to conclude that no act is within the
scope of a member's duties in the course of parliamentary business unless it is
done in the House or a committee thereof and while the House or committee is
sitting.”

Houlden, J., then considers the Commons Protestation of 1621 and

the Bill of Rights, 1689, at p. 426 O.R., p. 142D.L.R.:
... the wording of the Commons Protestation of 1621, with its very similar
wording to art. 9 of the Bill of Rights, 1689, furnishes a good indication of
what was meant by the words “Proceedings in Parliament” as used in the Bill
of Rights, 1689, and these words were not limited to matters in Parliament but,
as the Protestation states, included “speaking, reasoning or declaring of any
matter or matters touching the Parliament or Parliament business”.

Following the statements in the House, the Prime Minister and a
Member of the Cabinet sent a telegram to the plaintiff and made a
statement to the press. Houlden, J., held that the privilege of a
Member extended to statements in a press release where such
statements had been previously made in the House.

On appeal, Aylesworth, J.A., in delivering the judgment of the
Court, agreed that the telegram dispatched to the appellant Ro-
man by the respondent Trudeau and the press release issued by the
respondent Greene were mere extensions of the statements made
by the respondents in the House and, therefore, they were pro-
tected by the same absolute privilege as the communications made
Elt‘he House itself. Aylesworth, J.A., states at p. 450 O.R., p. 298

.L.R.:

That is to say, that these actions were, in essence, “proceedings in Parliament”
within the extended meaning of that hallowed phrase as judicially interpreted
and applied.

Aylesworth, J.A., went on to say, at p. 451 O.R.,, p. 299 D.L.R.:
I venture also to express the view that the modern judicial concept of the
meaning and application of the phrase “proceedings in Parliament” is broader
than had been the case in some instances in the past. If this be so, certainly
there would appear to be ample justification for it in the development of the
complexities of modern government and in the development and employment
in government business of the greatly extended means of communication.

The object of the privilege is, of course, not to further the selfish interests of
the Member of Parliament but to protect him from harassment in and out of
the House in his legitimate activities in carrying on the business of the House;
consideration of the interest of the public in this regard overbears the usual

solicitude in our law for the private individual. Viewed in this manner, and
that approach, I think, is historically correct, it becomes abundantly clear to
me that all of the actions of the respondents complained about, and specifically
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the sending of the telegram and the issuing of the press release, were no more
and no less than the legitimate and lawful discharge by the respondents of
their duties in the course of parliamentary proceedings as Ministers of the
Crown and Members of the House,

Aylesworth, J.A,, follows Viscount Radcliffe in 4.-G. Ceylon v. de
Livera et al., [1963] A.C. 103, Aylesworth, J.A., concluded that both
Trudeau and Greene were discharging their “essential functions”
in making the statement to the media and in sending the telegram.
In A.-G. Ceylon v. de Livera, Viscount Radcliffe states, at p. 120:

.- in what circumstances and in what situations is a member of the House ex-
ercising his “real” or “essentjal” function as a member? For, given the proper
anxiety of the House to confine its OWn or its members’ privileges to the mini-
mum infringement of the libertjes of others, it is important to see that those
privileges do not cover activities that are not squarely within a member's true
function.

And further, at p. 121:

The most, perhaps, that can be said is that, despite reluctance to treat a
member's privilege as going beyond anything that is essential, it is generally
recognised that it s impossible to regard his only proper functions as a mem-
ber as being confined to what he does on the floor of the House itself.
Consequently, it is necessary to determine whether the act com-
plained of is a “real” or “essential” function of the Member.
In delivering the judgment of the Supreme Court of Canada in

adds, at p. 828 S.CR., p. 419 D.L R

Without dissenting from the views expressed in the Courts below as to the
privilege attached to statements made in Parliament, I would prefer to deal
with this appeal on the broader issue, on which those Courts have also ex-

Following the authorities set out above, I have come to the con-
clusion that a Member of Parliament may utilize information
proscribed by SOR/76-644 in Parliament and may release that in-
formation to the media. However, I hold that the privilege of the
Member cannot be extended to protect the media if they choose to
release the information to the public. Nor do I consider that the
“real” and “essentja]” functions of a Member include a duty or
right to _releage information to constituents. The cases indicate that

A
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the Regulations can prevent the applicants from disclosing the in-
formation to their solicitors for the purpose of obtaining legal ad-
vice.

Counsel for the applicants seeks to extend the privilege beyond
the solicitor-client consultation. They argue that if the privilege is
to have any meaning at all, it must be extended to enable the solic-
itors to initiate legal proceedings on behalf of their clients. Counsel
for the respondent, on the other hand, seeks to restrict the privi-
lege to cases of bona fide consultation. He argues that if the real
purpose of the consultation is to circumvent the Regulations and
not to obtain advice on the applicant’s legal position then the
privilege cannot be extended. This argument is analogous to the
principle that the privilege does not extend where the consultation
involves the commission of a crime. In my opinion, however, it is
impossible to predict in advance whether the consultation will be
bona fide. Consequently, it must first be determined whether the
solicitor-client privilege remains intact notwithstanding the Regu-
lations. If that is so, then the principles relating to the nature and
extent of the privilege come into play.

The interplay between statute law and the solicitor-client privi-
lege is considered by Chief Justice Jackett in Re Director of Inves-
tigation & Research and Shell Canada Ltd. (1975), 55 D.L.R. (3d)
713,22 C.C.C. (2d) 70, 18 C.P.R. (2d) 155 (Fed. C.A.). By virtue of s.
10(1) of the Combines Investigation Act, R.S.C. 1970, ¢. C-23, the
Director of Investigation and Research was empowered to:

“...enter any premises on which the Director believes there may be evidence
relevant to the matters being inquired into and may examine any thing on the
premises and may copy or take away for further examination or copying any
book, paper, record or other document that in the opinion of the Director ...
may afford such evidence.”

[pp. 715-6.] The issue before the Federal Court of Appeal was
whether that section abridged the solicitorclient privilege. The
Court held that it did not.

In delivering the reasons of the Court, Jackett, C.J., makes a
number of observations concerning solicitor-client privilege. At p.
722, he states that:

What has to be decided in this case is whether Parliament, by conferring on
the Director fact finding powers in the widest possible terms, intended to un-
dermine the solicitor-and-client relationship of confidentiality that made neces-
sary the solicitor-and-client privilege in connection with the giving of evidence
in the Courts. In my view, that question must be answered in the negative.

There must always be cases where the Courts, faced with unqualified lan-
guage used by Parliament to accomplish some important public objective must
decide whether it was intended by Parliament, by such language, to make a
fundamental change in some law or institution to which no reference is explic-
itly made. (Compare George Wimpey & Co. Ltd. v. B.O.A.C., [1955) A.C. 169,
per Lord Reid at p. 191, and R. v. Jeu Jang How (1919), 32 C.C.C. 103,50 D.L.R.
41,69 S.C.R. 195, per Duff, J., at pp. 1056 C.C.C.,p. 43 D.L.R,p. IT9S.C.R) In
my view, this is such a case.

S TR S ————
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He then goes on to discuss the nature of the privilege:

In my view, however, this privilege is a mere manifestation of a fundamental
principle upon which our Judicial system is based, which principle would be

In this respect, then, the solicitor-client privilege is prima facie
paramount to such legislation. This reasoning is particularly per-
suasive in the present case,

Chief Justice Jackett also considers the problem of bona Jfide con-
sultations. At p. 723, he states that:

It must not be forgotten that all that is being discussed in this case are bona
fide communications between solicitor and client, Any conspiracy bel_ween a so-

The same principle can be a plied in the present case. However,
bona fides cannot be determined in advance and can only be chal-
lenged in the light of subsequent events,

In the present case, it is impossible to predict whether the con-
sultations would be bona fide. The mere possibility that they would
not does not detract from the prima facie right to the privilege. If
subsequent evidence arises demonstrating that the consultations
were not bona fide then the privilege is lost. Again, I would point
i ng with “absolution before sin ning” is
that we have no way of knowing what the motive of the applicants
actually is or whether any “sin” will be committed. Consequently, I
can only offer an academic evaluation of the principles of solicitor-
client privilege and can express no opinion on the bona fides in this
particular situation.

The decision in Re Director of Investigation & Research and Shell
Canada Ltd. is cited with approval by Osler, J., in Re Presswood et
al. and Int'l Chemalloy Corp. (1975), 11 O.R. (2d) 164, 65 D.L.R. (3d)
228, 25 C.P.R. (2d) 33."In that case, s. 186(3) of the Business Corpo-
rations Act, R.S,0. 1970, c. 53, provided that company accounts and

the reasons of Jackett, C.J., in Re Director and Shell, at p. 166 O.R,,
p. 230 D.L.R, and concluded that the company was entitled to
maintain the privilege and left to the master the determination
whether privilege extended to particular documents.

In the absence of precise and unequivocal language, I am sat-
isfied that SOR/76-644 does not override or abridge the solicitor-
and-client privilege.

The nature and extent of the privilege is somewhat more trou-
blesome. I agree with counsel for the applicants that the Members
can initiate legal proceedings. I do not agree, however, that the in-
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formation can be released to the public simply because legal pro-
ceedings are undertaken. The Court might consider that it was
bound to maintain the integrity of the Regulations by sealing all
pleadings and material and maintaining such confidentiality dur-
ing the course of the proceedings. Indeed, there may be an onus on
the party initiating the proceedings to apply for an order directing
that confidentiality be maintained throughout the proceedings be-
fore placing the proscribed information in the hands of the appro-
priate Court officials. Proceedings in camera, while rare, are not
unknown in our Courts. In this way, the integrity of the Regula-
tions is maintained while the applicants are free to seek a Jjudicial
interpretation whether the Government was involved in an illegal
cartel and whether such cartel vitiates the validity of the Regula-
tions.

I'am supported in this conclusion by the fact that s. 2(a) does not
refer to Court proceedings. The section refers to “any person, gov-
ernment, crown corporation, agency or other organization”. The
administration of justice cannot be slotted into any of these. In my
view the Regulations would have to contain the clearest words to
negate the right of a citizen to seek redress in the Courts.

The Director of Investigation and Research under the Combines
Investigation Act, R.S.C. 1970, ¢. C-23, is in a somewhat different
position. Section 2(a) of SOR/76-644 would clearly cover the Direc-
tor. Consequently, the applicants would be prohibited from releas-
ing the information to the Director. Since the Atomic Energy Con-
trol Act is passed in the “national interest” and the Regulations are
deemed to be necessary or advisable by the Board, the inevitable
conclusion is that the Regulations must take precedence over the
remedies in s. 7 and s. 8 of the Combines Investigation Act. The
question remains whether the remedies in s. 7 and s. 8 are totally
inapplicable in view of the Regulations.

Section 7(1) (rep. & sub. 1974-75, c. 76, s. 3(1)) states that:

7(1) Any six persons resident in Canada who are not less than eighteen years
of age and who are of the opinion that

(a) & person has contravened or failed to comply with an order made
pursuant to section 29, 29.1 or 30,

(8) grounds exist for the making of an order by the Commission under
Part IV.], or

(¢) an offence under Part V or section 46.1 has been or is about Lo be
commitled,

may apply to the Director for an inquiry into such matter,

Section 7(2) (paras. (b) and (c) rep. & sub. ibid.) sets out the mate-
nal which must be filed in support of such an application:

7(2) The application shall be accompanied by a statement in the form of a
solemn or statutory declaration showing
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(a) the names and addresses of the applicants, and at thejr election the
name and address of any one of their number, or of any attorney, so-
licitor or counsel, whom they may, for the purpose of receiving any
communication to be made pursuant to this Act, have authorized to
represent them:

(8) the nature of
(i)  the alleged contravention or failure Lo comply,

(i) the grounds alleged to exist for the making of an order, or

(iii) the alleged offence

and the names of the persons believed to be concerned therein and
privy thereto; and

(¢) aconcise statement of the evidence supporting their opinion,

Obviously, s. 7(2Xc) creates a problem for the applicants.
n my opinion, the applicants herein are entitled to make such an
lication and can include as much public information as possible.

& The Director may run up against the confidentiality problem cre-
ated by SOR/76-744 or by a claim of “Crown Privilege” wherever
he goes for information, That possibility is not in issue in this appli-
cation,

In the result, I have concluded that SOR/76-644 does not over-
ride or abridge the solicitor-client privilege. The situation, how-
- ever, is governed by the same principles which apply to any other
4 privileged occasion and a consultation or conspiracy concerning the

J lege does not allow the applicants or the solicitor to release any
" proscribed information to any other “person, government, crown
Corporation, agency or other organization”. Moreover, the Regula-
tions do not prohibit the institution of Court proceedings provided
that such proceedings maintain the confidentiality of the informa-
tion.

Finally, the privilege or the ability to initiate proceedings does
| not enable the applicants to release proscribed information to the
y Director of Investigation and Research under the Combines Inves.
tigation Act, although the applicants are entitled to trigger an in-

1970, App. 111). Despite the forceful submissions of counsel, I am
gulations can be set aside on that basis.
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Section 1(a) reads:

L It is hereby recognized and declared that in Canada there have existed
and shall continue Lo exist without discrimination by reason of race, national
origin, colour, religion or sex, the following human rights and fundamental
freedoms, namely,

(a) the right of the individual to life, liberty, security of the person and
enjoyment of property, and the right not to be deprived thereof ex-
cept by due process of law;

Counsel for the applicants argued that SOR/76-644 deprives Cana-
dian citizens of very basic rights without “due process of law”,

The concept of “due process of law” is considered by the Su-
preme Court of Canada in Curr v. The Queen, [1972) S.C.R. 889, 26
D.L.R.(3d) 603, 7 C.C.C. (2d) 181, in which the Court considered the
validity of s. 223(1) of the Criminal Code dealing with breath sam-
Ples. It is quite true that the approach taken by the then Chief Jus-
tice and Ritchie, J., avoids the issue of the Canadian Bill of Rights
altogether, but Laskin, J., deals with the issue at great length. I
cannot conclude that what Laskin, J., says is merely obiter since it
forms a substantial basis for his reasons.

At p.892 S.C.R,, p. 608 D.L.R,, Laskin, J., starts off with the ad-
monition that:

The Canadian Bill of Rights, 1960 (Can.), ¢. 44 is invoked in this case to steri-
lize certain provisions of the Criminal Code, viz., ss. 223 and 224A(3), as en-
acted by s. 16 of the Criminal Law Amendment Act, 1968-69 (Can.), c. 38. That
it may have a sterilizing effect upon federal legislation was decided by this
Court in Regina v. Drybones, [1970] S.C.R. 282, 10 C.R.N.S. 334, 71 W.W.R. 161,
[1970] 3 C.C.C. 355, 9 D.L.R. (3d) 473. Whether that must be the result here in
no way depends upon what was decided in Regina v. Drybones.

Consequently, it is necessary to deal with each case according to its
peculiar circumstances and with particular consideration for the
legislation involved.

In dealing with the phrase “due process of law” Laskin, J.,
States, at p. 897 S.C.R,p.612D.LR.:

The phrase “due process of law™ has its context in the words of s. 1(a) that
precede it. In the present case, the connection stressed was with “the right of
the individual to ... security of the person”. It is obvious that to read "due pro-
cess of law™ as meaning simply that there must be some legal authority to
qualify or impair security of the person would be to see it as declaratory only.
On this view, it should not matter whether the legal authority is found in en-
acted law or in unenacted or decisional law. Counsel for the appellant does not,
of course, stop here. He contended for a qualitative test of legislation to meet
the standard of due process of law and urged that the Court find that s. 223 fell
below it. This was, however, a bare submission, not reinforced by any proposed
yardstick.

. What it amounted to was an invitation to this Court to monitor the substan-

Uve content of legislation by reference 1o s. I{a). The invitation is to take the
hrase “except by due process of law" beyond its antecedents in English legal
history, and to view it in terms that have had sanction in the United States in
the consideration there of those parts of the Fifth and Fourteenth Amend-
ments Lo the American Constitution that forbid the federal and state authori-
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ties respectively to deprive any person of life, liberty or property without due
process of law.

He then concludes, at pp. 899-900 S.C.R., pp. 6134 D.L.R.:

In so far as 5. 223 may be regarded, in the light of s. 223(2), as having specific
substantive effect in itself, I am likewise of the opinion that s. 1(a) of the
Canadian Bill of Rights does not make it inoperative. Assuming that “except
by due process of law” provides a means of controlling substantive federal
legislation—a point that did not directly arise in Regina r.
Drybones—compelling reasons ought to be advanced to justify the Court in this
case to employ a statutory (as contrasted with a constitutional) jurisdiction to
deny operative effect to a substantive measure duly enacted by a Parliament
constitutionally competent to do s0, and ezercising its powers in accordance
with the tenets of responsible government, which underlie the discharge of legis-
lative authority under the British North America Act. Those reasons must re-
late to objective and manageable standards by which a Court should be guided
if scope is to be found in s. 1(a) due process to silence otherwise competent fed-
eral legislation. Neither reasons nor underlying standards were offered here.
For myself, I am not prepared in this case to surmise what they might be.

(Emphasis added.) At pp. 902-3 S.C.R., pp. 615-6 D.L.R., Laskin, J.,
reiterates and concludes: '
The very large words of s. 1(a), tempered by a phrase (“except by due process
of law") whose original English meaning has been overlaid by American con-
stitutional imperatives, signal extreme caution to me when asked to apply
them in negation of substantive legislation validly enacted by a Parliament in
which the major role is played by elected representatives of the people. Cer-
tainly, in the present case, a holding that the enactment of s. 223 has infringed
the appellant’s right to the security of his person without due process of law
must be grounded on more than a substitution of a personal judgment for that
of Parliament. There is nothing in the record, by way of evidence or admissible
extrinsic material, upon which such a holding could be supported. I am, more-
over, of the opinion that it is within the scope of judicial notice to recognize that
Parliament has acted in a matter that is of great social concern, that is the hu-
man and economic cost of highway accidents arising from drunk driving, in en-
acting 5. 228 and related provisions of the Criminal Code. Even where this
Court is asked to pass on the constitutional validity of legislation, it knows that
it must resist making the wisdom of impugned legislation the test of its
constitutionality. A fortiori is this so where it is measuring legislation by a
statutory standard, the result of which may make federal enactments inopera-
tive.
(Emphasis added.) This approach is particularly relevant to the
current case. If we accept the finding in Pronto that the legislation
involves the “national interest” and the finding in Duquesne that
we cannot question the decision of the Board on the subjective ne-
cessity of the Regulations, we are left with the position that we
should not impugn the legislation or the Regulations on the basis
of s. 1(a) of the Canadian Bill of Rights. On considering the princi-
ples enunciated in Curr, Pronto and Duquesne, I have concluded
that the Bill of Rights does not invalidate the Atomic Energy Con-
trol Act or SOR/76-644.
Moreover, the Regulations are approved by the Governor-Gen-
eral in Council and we must assume that due consideration has
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been given to the effect which the Regulations will have. It is not
my function to assess the wisdom of the Regulations or whether
their scope was excessive. The Regulations have been properly pro-
mulgated under the Act and have been passed by “due process of
law”,

[am also of the opinion that the same approach should be taken
to s. 1(d) of the Bill of Rights (“freedom of speech”). It is trite law
to say that freedom of speech is not absolute byt js freedom gov-
erned by law. As Laskin, J., points out in Curr, we must consider
the effect of the particular legislation in determining the effect of

pared to dispute Parliament's decision in that respect. The Mem-
bers of Parliament are fully cognizant of the effect that the Act

Proval of the Governor-General in Council.
Having considered all these factors, [ am of the view that Parlia-

ment is the best judge of the measures which should be taken in

Notwithstanding the Cq nadian Bill of Rights.

Since | have already held that the privileges of the Members con-
tinue notwithstanding the Regulations, I need not consider the
effect of s. I(d) on such privileges in relation to Regulations 76-644.

extent of 5. 2(¢) (right to counsel),

While this matter Was reserved, counsel advised me that the
Regulations have been amended. On October 13, 1977, the Cabinet
approved SOR/77-836 which replaces SOR/76-644:

Short Title
L These Regulations may be cited as the Uranium Information Security
gulations.
Interpretation

2 In these Regulations, “foreign tribunal” includes any court or grand jury
and any person authorized or permitted under foreign law to take or receive
evidence whether on behalf of & court or grand jury or otherwise,

Security of Information
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(a) release any such note, document or material or disclese or communi-
cate the contents thereof to any person, foreign government or
branch or agency thereof or to any foreign tribunal unless

(i) he is required to do so by or under a law of Canada, or
(i) he does so with the consent of the Minister of Energy, Mines
and Resources; or

(b) fail to guard against or take reasonable care to prevent the unau-
thorized release of any such note, document or material or the disclo-
sure or communication of the contents thereof.

Application
4. Section 3 does not apply to a person unless he has such possession or con-
trol by reason of the direct or indirect acquisition by him of the note, document
or material because of his being or having been

(a) engaged in the mining, exporting, refining or selling of uranium or
its derivatives or compounds;

(b) appointed to a public office or appointed by a Minister pursuant to
subsection 37(1) of the Public Service Employment Act or employed
in the Public Service; or

(¢) adirector, an officer, employee or agent of
(i) & person engaged as described in paragraph (a),

(i) acompany incorporated in Canada that is or was a parent, sub-
sidiary or affiliate of or related to another company incorpo-
rated in Canada so engaged or to a foreign corporation so en-
gaged; or

(iii} the Atomic Energy Control Board, Eldorado Nuclear Limited
or Uranium Canada, Limited.

It can be seen that s. 4 of the new Regulations has a profound
effect on this application. Subsequent to the amendment counsel
attended upon me and agreed that I should deliver judgment with-
out regard to the amendment. I have done so.
As aresult, an order will go granting a declaration as follows:
1. That the Uranium Information Security Regulations do not prohibit the ap-
plicants from releasing any note, documents or material or communicating the
contents thereof to their solicitors and counsel for the purpose of seeking legal
advice.
2. That the Regulations do not prohibit the applicants or any member of the
House of Commons from releasing or disclosing any such documents in the
course of Parliamentary debate or to the press.

3. That Subsection 2(a¥ii) of the Regulations is ultra vires the Atomic Energy
Control Board and the Governor in Council under S. 9 of the Atomic Energy
Control Act.
Apart from this, the application is dismissed. This is not a case
for an award of costs. I am grateful to counsel for their assistance
in this matter.

Order accordingly.
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CHAPTER H-21

HOUSE OF ASSEMBLY ACT
cited as
R.S.N.S., 1967, Chapter 128

INTERPRETATION

Interpretation
1 (1) InthisAct,

(a) "committee" means any standing,
special or select committee of the House;

; (b) "House" means the House of Assem-
bly;

(bb) "outside member" means a member of
the House who is ordinarily resident within the
meaning of the Elections Act more than
twenty-five miles distant from the place where
the House ordinarily sits;

(¢) "polling district” means polling
district as defined in the Municipal Act;

(d) "Speaker" means the Speaker of the
House.

Interpretation

(2) In this Act, description references to
"streets", "roads", "rights-of-way", "water features" or
"railways" signifies the centre line of said "streets", "roads",
"rights-of-way", "water features" or "railways" unless other-
wise described or stated. R.S,, c. 128, 5.1; 1969, ¢.51, s. 1;

1978, ¢c. 194, s. 1.
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trial of the action in which cases the whole shall belong to
the Crown. R.S., c. 128, 5. 26; 1972, ¢. 2, s. 9.

[neligible Person Not To Sit or Vote

27 (1) No person declared by this Act or by any
other law ineligible as a member of tﬁe House shall sit or
vote in the same while under such disability.

Penalty

(2) If any such person sits or votes in the
House, he shall forfeit the sum of one thousand dollars for
every day he sits or votes; and such sum may be recovered
by an action against him in the Trial Division of the
Supreme Court at the suit of any person. R.S., c. 128, s. 27;
1972,¢.2,s.9.

PARTIV
POWERS AND PRIVILEGES
A -THE HOUSE OF ASSEMBLY

Privileges, Immunities and Powers

28 (1) In all matters and cases not specially
provided for by an enactment of this Province, the House
and the committees and members thereof respectively shall
hold, enjoy and exercise such and the like privileges,
immunities and powers as are from time to time held,
enjoyed and exercised by the House of Commons of Canada,
and by the committees and members thereof respectively.

Judicial Notice

(2) Such privileges, immunities and powers
shall be part of the general and public law of Nova Scotia,
and it shall not be necessary to plead the same, but the same
shall in all courts of justice in this Province, and by and
before all justices, be taken notice of judicially. R.S., c. 128,
s. 28.
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Liability of Member

29 No member of the House shall be liable to any
civil action or to prosecution, arrest, imprisonment, or
damages, by reason of any matter or thing brought by him
by petition, bill, resolution, motion or otherwise, or said by
him, before the House. R.S., ¢c. 128, s. 29.

No Arrest of Member during Session

30  Except for any violation of this Act, no member of
the House shall be liable to arrest, detention or molestation
for any debt or cause whatever of a civil nature, during any
session of the Legislature, or during the fifteen days
preceding or the fifteen days following such session. R. -
c. 128, s. 30.

Exemption from Jury Duty

31 During the periods mentioned in Section 30, all
officers and servants of the House or any committee, shall be
exempt from serving or attending as jurors before any court
of justice. R.S., c. 128, s. 31.

Power to Compel Attendance and Production

32 (1) The House may at all times command and
compel the attendance before the House, or before any
committee, of such persons and the production of such
papers and things as the House or committee deems
necessary for any of its proceedings or deliberations.

Warrant for Attendance and Production

(2) Whenever the House requires the attend-
ance of any person before the House or before any com-
mittee, the Speaker may issue his warrant, directed to the
person named in the order of the House, requiring the
attendance of such person before the House or committee,
and the production of such papers and things as are ordered.
R.S.,c. 128, .32,
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No Liability for Act Done on Direction of House

33 (1) No person shall be liable to damages or
otherwise for any act done under the authority and within
the legal power of the House, or under or by virtue of any
warrant issued under such authority. All persons to whom
such warrants are directed may command the aid and
assistance of all sheriffs, bailiffs, constables and others; and
every refusal or failure to give such aid or assistance when
required shall be a violation of this Act.

Protection of Speaker and Officer of House

(2) No action shall be brought against the
Speaker or any officer of the House, or any person assisting
the Speaker or such officer, for any act or thing done by
authority of the House. R.S,, c. 128, s. 33.

Rules

34 The House may establish rules for its govern-
ment and the attendance and conduct of its members, and
alter, amend and repeal the same; and may punish members
for disorderly conduct or breach of the rules of the House.
The rules and orders of the House now existing shall
continue in force until altered, amended or repealed. All
rules of the House not inconsistent with this Act shall have
the force and effect of law until altered, amended or
repealed. R.S., c. 128, s. 34.

House To Be Court of Record

35 (1) The House shall be a court of record, and
shall have all the rights and privileges of a court of record
for the purpose of summarily inquiring into and punishing
the acts, matters and things herein dec%ared to be violations
of this Act.

Powers and Jurisdiction of House

(2) For the purposes of this Act the House is
hereby declared to possess all such powers and jurisdiction
as is necessary for inquiring into, judging and pronouncing
upon the commission or doing of any such acts, matters, or
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things, and awarding and carrﬁing into execution the
punishment therefor provided by this Act.

Warrant of Commitment

(3) Every warrant of commitment under this
Section shall succinctly and clearly state and set forth on its
face the nature of the offence in respect of which it is issued.

Rules

(4) The House shall have power to make such
rules as are deemed necessary or proper for its procedure as
such court as aforesaid. R.S., c. 128, s. 35.

B - COMMITTEES OF THE HOUSE

Oral Examination of Witness by Committee

36 Any committee may require that facts, matters,
and things relating to the subject of inquiry before such
committee be verified, or otherwise ascertained by the oral
examination of witnesses, and may examine such witnesses,
upon oath; and for that purpose the chairman or any
member of such committee may administer an oath in the
form following or to the like effect, to any such witness:

"The evidence you shall give to the committee,
touching (stating here the matter then before the
committee), shall be the truth, the whole truth, and
nothing but the truth. So help you God." R.S., ¢. 128,
s. 36.

Taking of Affidavit

37 Where witnesses are not required to be orally
examined before such committee, any oath, affirmation,
declaration or affidavit in writing, which is required to be
made or taken by or according to any rule or order of the
House, or by direction of any such committee, and in respect
of any matter or thing pending or proceeding before such
committee, may be made and taken before any clerk of the
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