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Province of Ministry of 
British Columbia Attorney General 

Criminal Justice Branch 
Third Floor. Harbour Square 
910 Government Street 
Victoria 
British Columbia 
V8V 1X4 

OUR FILE 
1830-54-29 

YOUR RILE 

July 19, 1988 

,rj131. 2 9 1968 

Messrs. Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 575 
DaciAiloui,h, Nova 3coLia 
B2Y 3Z5 

Attention: Mr. Gordon . Proudfoot  

Dear Sirs: 

Thank you for your letter of May 20, 1988 
addressed to the Attorney General which has been referred 
to myself for reply. 

Rather than complete the questionnaire as you 
have requested I will outline the profile of the Criminal 
Justice Branch and also answer your questions about 
disclosure in the body of my letter. 

I report directly to the Deputy Attorney General 
and I have four Regional Crown Counsel who report 
directly to me. Throughout the Province we employ one 
hundred and seventy full time Crown Counsel, the majority 
of whom are on contract and some of whom are career civil 
servants. As well, up to fifteen per cent of all 
prosecution activity is carried out by "ad hoc" 
prosecutors who are appointed by the case on an hourly 
fee basis. Those ad hoc prosecutors prosecute offences 
under the Criminal Code as well as Provincial Statute and 
Bylaw matters and they are not political appointments. 

With this mix of Crown Counsel we strive to 
maintain a vital Branch with room for the exceptional to 
rise to the top, room for junior practitioners to serve 
the public and for a time to gain experience and then 
enter the private bar, and room for the private bar to 
participate. We want to avoid developing a solid 
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exclusive cadre' of prosecutors who see themselves as 
extensions of the police who, regardless of ongoing 
contribution enjoy a secure spot in the public service. 

We have developed a relatively young dedicated 
and balanced group of lawyers who generate their security 
by solid performance on an annual basis and who are 
absolutely independent of "political influence" and, 
frankly, undue police influence. The ad hoc lawyer gives 
us manpower flexibility and helps us to avoid the 
development of an overly prosecutorial police-like 
profile. As well, the development of a confrontational 
atmosphere between the defence bar and the prosecutorial 
bar is less likely to occur. - 

Our disclosure policy is in writing and is quite 
simply that full, fair and frank disclosure of the 
Crown's total case must be given to defence counsel or 
the accused. More specifically we require that a copy of 
any statement given by the accused to a person in 
authority must be given to defence counsel or the 
accused. In connection with disclosure, we have a 
quality control system in which all charges recommended 
by the police are reviewed by Senior Crown Counsel and 
the police are required to report in writing on a Report 
to Crown Counsel form which includes a narrative 
statement, witness list and an evidence check sheet. 

I attached, for your information, a copy of our 
Disclosure Policy. 

Finally, I am not aware of any cases similar to 
the Donald Marshall case where in British Columbia 
someone has been convicted of criminal offences and 
exculpatory statements were not disclosed to defence 
counsel. We do not appear to have this type of problem 
in this province. 

To summarize, I am proud of the fact that 
British Columbia has been a leader in developing a full 
disclosure policy. We have not waited for federal 
legislative initiatives to occur and, while the police 
were initially reluctant to embrace the policy, it now 
appears that there is very little concern by law 
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enforcement agencies. The law enforcement community's 
specific concerns about confidentiality are met by 
providing to them a special form for confidential remarks 
which is not provided to defence counsel or the accused. 
Thus we are practising a full disclosure policy which 
allows the parties to resolve non-contentious issues 
prior to the trial and which results in complete fairness 
to the accused without detracting from the ability of the 
Crown to prove its case. 

I hope that this information will prove useful 
for the purposes of your inquiry. 

Yours very truly, 

Enclosure 
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B. CIRCUMSTANCES FOR DEFENSE  

Introduction  

The Ministry's policy is to fully disclose the Crown's case 

to the defence. The most efficient means of doing so is to 

provide defence with a copy of the narrative section of the RCC 

in addition to other pertinent documentation. 

There are, however, cases where the investigator wishes to 

provide confidentially his/her comments and opinions concerning 

the investigation. It is in the Crown's interest to encourage 

the forwarding of such material. To release these comments and 

opinions except in extraordinary circumstances would discourage 

the investigator from providing them to Crown Counsel. 

These comments are not released to defence unless counsel 

decides that the proper administration of justice requires it. 

They are to be released only after counsel has spoken with a 

police representative. In so doing, counsel is not seeking the 

police representative's permission to release such material, 

rather he/she is: 

Consulting with the police on the issue, and; 

Advising the police which "confidential material" in 

exercising his/her discretion, he/she has decided 

must be released. 

If the procedures outlined above in paragraph C.4. under 

"Charge Approval" are followed, it will not be necessary to refer 

most files to counsel when a request for circumstances is made by 
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2. Secretaries Responsibilities  

Forward the narrative portion of the RCC to the de-

fence excluding any areas deleted by the charge-ap-

proval officer. 

Forward other relevant documentation as noted by the 

charge-approval counsel. 

Note to whom circumstances have been given, the date 

and your own name in the above-mentioned stamped 

format. 

The portion of the report under 'REMARKS (form PCR 220) is 

only to be given out by counsel or under the personal direction 

of counsel. 

C. REMAND COURT  

1. Preparation  

Adoption of the procedures outlined above under "Quality 

Control of Charges" will significantly reduce the amount of 

preparation required prior to remand court. There are, however, 

two areas requiring mention. These are, firstly, the investigat-

or's leave calendar; and secondly, the checklist of steps to be 

completed by the secretary the day previous to remand court. 
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Information of this nature should be included in the new form 
designed for this purpose - Form PCR 220, and should not be 
disclosed without prior consultation with the police or other 
investigative agency. 

The material outlined above subject to full disclosure may not be 
exhaustive of the information to be provided to Defence Counsel or 
the accused. Additional information not identified may be subject 
to disclosure on a case by case basis. 

It is expected that Crown Counsel will keep Defence Counsel or the 
accused apprised of any new information obtained relevant to the 
case between the time of initial disclosure and completion of the 
proceedings. 



Province of British Columbia 
Ministry of Attorney General 

Criminal Justice Branch 

CROWN COUNSEL HANDBOOK 
TITLE DATE CANCELS No 

POLICY 10-15-86 DIS 1 
SUBJECT REFERENCE 

Disclosure - Particulars CROSS-REFERENCE 

Criminal Justice Branch policy confirms the practice of full, fair 
and frank disclosure of the nature and circumstances of the Crown's 
case to Defence Counsel or the accused. Accordingly, to facilitate 
achieving the objective of full disclosure, the following should be 
provided to Defence Counsel or the accused: 

A copy of the narrative page (FORM PCR 201) of the Report to 
Crown Counsel; 

a copy of any statement given by the accused to a person in 
authority; 

a copy of the criminal record of the accused; 

a copy of any professionally prepared reports (medical, 
financial, etc.); 

access to any exhibits, and where applicable, copies of the 
exhibits; 

a copy of the Information; 

a copy of witness' statements subject to the discretion of 
Crown Counsel not to release witness' statements where 
exceptional or compelling circumstances exist; and 

where possible, victim impact information intended to be 
submitted on sentence to be dtsclosed to the Defence prior to 
sentencing. 

The police, and other investigative agencies, often provide Crown 
Counsel with confidential information and material which relate not 
only to the matter under investigation but also to investigative 
techniques, other individuals, names of informants and the like. 

.../2 
OC 



Circumstances requested - Date: 

By: 

Circumstance given: 

Narrative YES NO NA 

Accused statements YES NO NA 

Accused criminal record YES NO NA 

Professionally prepared documents YES NO NA 

Witness statements YES NO NA 

Other: 

Circumstances given by: 

Date: 

- 22 - 

the defence subsequent to the charge-approval process. 

1. Delivery of Circumstances (Counsel's Responsibilities)  

Determine how much of the circumstances will be re-

leased to the defence in accordance with Ministry 

Policy. 

Note the means by which the circumstances are to be 

released to the defence by using a stamped format such 

as that set out herewith on the front sheet of the RCC. 



Aberra AUG 1 5 1988 
Office of the Assistant Deputy Minister 

(Criminal Justice) 

ATTORNEY GENERAL 

9833 - 109 Street, Edmonton, Alberta, Canada 15K 2E8 403/427-9616 Telex 037-3019, TWX 610-831-1167 

08 August 1988 

Mr. Gordon F. Proudfoot 
Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 

B2Y 3Z5 

Dear Mr. Proudfoot: 

RE: Canadian Bar Submission to the Royal Commission of 
Inquiry on the Prosecution of Donald Marshall, Jr.  

I have been asked to respond to your letter of 20 May 1988 addressed 

to the Honourable Attorney General, James D. Horsman, Q.C. 

I am attaching the Alberta response to the questionnaire. 

I apologize for the delay in responding to this questionnaire, but 
should you have any questions please do not hesitate to contact me 

directly. 

Yours sincerely, 

FM-,AL--LA 
McCrank 

Assistant Deputy Minister 
(Criminal Justice) 

/j lb 

Attachment 



QUESTIONNAIRE 

Province Alberta 

Number of Full Time Prosecutors Approximately 150  

Number of Part Time Prosecutors Approximately 100 - used sparingly 

Do Part Time Prosecutors prosecute offenses under the 
Criminal Code of Canada? Yes but Ad Hoc Counsel are used sparingly 

Are part-time Prosecutors political appointments? No  

Are there any written guidelines to guide your prosecutorial 
staff on disclosure of facts or other information to defence 
counsel prior to trial? Yes  

During Trial? Nn  
Post-Trial and Pre-Appeal? No  

Is your province in the process of adopting guidelines for 
disclosure for Crown counsel? We have adopted the guidelines 

from the 1985 Uniform Law Conference in Halifax. 
If so, how long has the issue of disclosure guidelines been 
under consideration? 

Less than a year? 
More than a year? 
More than two years? 

Are there any Statutes in your jurisdiction requiring the 
disclosure of exculpatory statements to defence counsel or 
the accused prior to Trial? No  

Is it the practice in your province of the Crown Prosecutors 
to volunteer the names of witnesses and/or statements to 
defence counsel prior to trial which are favourable to the 
accused? Yes  

Do you use a form for collection of crown evidence known as 
a "Crown Sheet"? The pnlire use a variety nf fnrms as rrnwn  

confidential info/motion. 

Can you provide and attach as a schedule to this reply a 
sample of same? There is no standard form but rather they wnuld  

be regarded merely as reports from the different 
Have the Uniform Law Conference Guidelines on Disclosure to 
Defence Counsel been adopted in your province? Yes  

poi: 
forc 
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Are you aware of any cases similar to the Donald Marshall, 
Jr. prosecution where someone has been convicted of criminal 
offence and exculpatory statements were not disclosed to 
defence counsel either before the trial, during the trial or 
any time subsequent? No  

If so, please name the case and give appropriate citations. 

Have individuals ever been charged in your province for 
failing to disclose exculpatory statements to defence 
counsel? No  

Details 

Are you aware of any guidelines or laws in your province 
compelling the police to advise Crown Prosecutors of 
exculpatory statements? Nothing formal  

Thank you for helping us. If you would like a copy of the 
brief, please advise. 



) 
Manitoba 
The Attorney General Room 104 

Legislative Building 
Winnipeg, Manitoba, CANADA 
R3C OV8 

June 6, 1988 

ritIN 1 3 Ms 

Gordon F. Proudfoot 
The Canadian Bar Association 
Coyne Clarke 
Suite 700, 33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

Thank you for your letter of May 20, 1988. 

I agree that the work being conducted by the Nova Scotia Branch 
will be useful across the country. The questionnaire which accompanied 
your letter has been sent to Mr. John Guy, Q.C., Assistant Deputy Attorney 
General, Criminal Justice, and I have asked that he respond to you direct. 

Yours sincerely, 

McCrae 



N anitoba 
Attorney General Criminal Justice Division 

June 9, 1988 

Mr. Gordon F. Proudfoot 
The Canadian Bar Association 
Coyne Clarke 
Suite 700, 33 Alderney Drive 
P. 0. Box 876 
DARTMOUTH, Nova Scotia 
B2Y 3Z5 

Dear Sir: 

5th Floor 
Woodsworth Building 
405 Broadway 
Winnipeg, Manitoba, CANADA 
R3C 3L6 

(204) 945-0230 

jut4  3 i9S8 

This is further to your letter dated May 20, 1988, addressed 
to the Honourable Attorney General. 

I enclose herewith the following: 

Completed Questionnaire. 

Copy of "Manitoba Policy on Disclosure by the Crown". 

I trust this information is satisfactory. However, if 
you require further information/material, please do not 
hesitate to contact the writer. 

Yours t 

John f. Guy, Q.C. 
Ass ftant Deputy 
At rney General 

JPG/ljb/encl 

cc: The Honourable Jim McCrae, Attorney General 



QUESTIONNAIRE  

Province Manitoba 

Number of Full Time Prosecutors Fifty 

Number of Part Time Prosecutors none 

  

Do Part Time Prosecutors prosecute offenses under the 
Criminal Code of Canada? No 

Are part-time Prosecutors political appointments? 

Are there any written guidelines to guide your prosecutorial 
staff on disclosure of facts or other information to defence 
counsel prior to trial? See No. 11 

During Trial? 
Post-Trial and Pre-Appeal? 

Is your province in the process of adopting guidelines for 
disclosure for Crown counsel? See no. 11  

If so, how long has the issue of disclosure guidelines been 
under consideration? 

Less than a year? 
More than a year? 
More than two years? 

Are there any Statutes in your jurisdiction requiring the 
disclosure of exculpatory statements to defence counsel or 
the accused prior to Trial? No  

Is it the practice in your province of the Crown Prosecutors 
to volunteer the names of witnesses and/or statements to 
defence counsel prior to trial which are favourable to the 
accused? Discretionary, but if favourable to accused, informatl 
concerning evidence should be provided 
Do you use a form for collection of crown evidence known as 
a "Crown Sheet"? No - Use entire police report and summary 

of facts of case. 

Can you provide and attach as a schedule to this reply a 
sample of same? 

Have the Uniform Law Conference Guidelines on Disclosure to 
Defence Counsel been adopted in your province? Yes  

No 

X 
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Are you aware of any cases similar to the Donald Marshall, 
Jr. prosecution where someone has been convicted of criminal 
offence and exculpatory statements were not disclosed to 
defence counsel either before the trial, during the trial or 
any time subsequent? No 

If so, please name the case and give appropriate citations. 

Have individuals ever been charged in your province for 
failing to disclose exculpatory statements to defence 
counsel? No  

Details 

Are you aware of any guidelines or laws in your province 
compelling the police to advise Crown Prosecutors of 
exculpatory statements? No 

Thank you for helping us. If you would like a copy of the 
brief, please advise. 

Yes. Please forward to me at: 

John P. Guy, Q.C. 
Assistant Deputy Minister 
Criminal Justice 
500-403 3roadway 
WINNIPEG, Manitoba 
R3C 31,6 
(204) 945-0230 



Manitoba 
Attorney General 
Prosecutions 

GUIDELINE 

GUIDELINE NO: 36 

DATE EFFECTIVE: 

Page 1 of 3 

SUBJEC7; MANITOBA POLICY ON DISCLOSURE BY THE CROWN 

It is recognized that there is a general duty upon Crown counsel 

to disclose the essence of the prosecution case to counsel 

for the accused, and to make defence counsel aware of the 

existence of other relevant evidence which may be helpful 

to the defence, but which the Crown does not intend to call 

in support of its case. The purpose of disclosure by the 

Crown of the case against the accused is three-fold: 

to ensure the defence is aware of the case which 
must be met, and is _not taken by surprise and is 
able to adequately prepare their defence on behalf 
of their client; 

to resolve non-contentious and time consuming issues 
in advance of the trial in an effort to ensure more 
efficient use of court time; 

to encourage the entrance of guilty pleas at a date 
early in the proceedings. 

The guiding principle should always be full and fair disclosure 

restricted only by a demonstrable need to protect the integrity 

cf thc prost:cn agaanst abuse or miz.,:se of ir.tc -- aticr. 

to this duty, it is the policy of the Attorney 

General's Department to ensure full disclosure of the case 

for the Crown, and in this context full disclosure shall mean 

the provision to counsel for the accused of the following 

information: 

(a) a summary of the circumstances of the offence. 

This summary will usually be taken from the court 
brief or police summary provided to the Crown by 



Manitoba 443tir GUIDELINE NO: 36 
Attorney General 
Prosecutions DATE EFFECTIVE: 

GUIDELINE Page 2 of 3 

SUBJECT: MANITOBA POLICY ON DISCLOSURE BY THE CROWN 

the investigating police agency, but does not include 
the police investigation report. If the summaries 
are to be copied from police reports, prior 
authorization must be obtained from the police agency. 

a copy of any statement made by the accused to persons 
in authority, which the Crown intends to tender 
as part of its case, and in the case of verbal 
statements, a verbatim account of the statement. 

a copy of the accused's criminal record. 

copies of forensic and scientific reports as soon 
as same become _available. 

copies of medical or atopsy reports as soon as 
same become available. 

access, upon request, to any exhibits, including 
photographs, films and other documents intended 
to be entered. Where preparation, resources and 
the nature of the exhibits permit, it will be 
reasonable for the Crown to provide copies of such 
exhibits, but, in other cases, an opportunity to 
inspect will be sufficient. 

evidence which may assist the defence which the 
Crown Is not intending to call as part of its case 
enc.:1d re disclosed to the defence on a tImely 
:his ....cJ1± Include such m, sIcers az '_hE iLentity 
cf wItnesses who fail to make an eye-witness 
identification or other witnesses whose evidence 
is generally favourable to the accused. 

Additional disclosure beyond what is outlined above, is to 

be at the discretion of the Crown Attorney responsible for 

the prosecution. Such matters would include the following: 

(a) copies of criminal records of witnesses - criminal 
records of witnesses are not to be routinely provided 
as part of the Crown's obligation to make disclosure, 



36 

DATE EFFECTIVE: 

Page 3 of 3 

GUIDELINE NO: Manitoba 
Attorney General 
Prosecutions 

GUIDELINE 
SUBJECT; MANITOBA POLICY ON DISCLOSURE BY THE CROWN 

but may be provided upon request providing the record 
is such as to make it relevant to an issue in the 
case. 

(b) witness statements, names and addresses - the 
production of this information is to be encouraged, 
but the final decision must remain with the Crown 
Attorney, who will be guided by the necessity of 
protection of witnesses form intimidation or 
harassment. 

In cases where disclosure of witness statements 
or identities is refused, the Crown shall malce 
available -a summary of the expected testimony. 

It is recognized that the precise mechanics or procedures 

for providing disclosure will vary from jurisdiction to 

jurisdiction throughout the province and will be, in large, 

determined by the local Crown Attorney in accordance with 

available resources and with the needs of the local defence 

bar. 

ThE d:sclosure of evidence to an unreTented accused shall 

remal-. Ir. the ddscreticn of Crowh 
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POLICY DIRECTIVE 
Date: 

JANUARY 1982 

 

SUELTECT: DISCLOSURE  

A. FoLity: 

It 4:4 the Pepa4tment'A poUty to mkt 6at 
diAc2o4u4e od the Ctown'A =At in att etiminat and quaAi-ctimaat 
pu4ecut2on4. 

Futt diActococe inctudeA, aL the 11444ct44tb44' 
di4cu2ion, eithe4 inApection and peAuhat Oi AtattAttn4 Oi at 
pot04pec2ivt Cum tai.tnt64tA, 04 a AuMMait# Oi the contextA oi Admit, 
paAticutam oi the etiminat Ate.044 04 the accuAed, um(.nation oi 
the exhibits Atx poAAilote and At taActo.suAt oi at 44tevant 
ixioxmmtion gathextd ix any On0044 inveAtigation. 

Pala, upox.iialand memounda and Ain0Amant4 r  
namtA cannot be divutged. 

B. Rationale: 

_41)- _Therobjett is to make full disclosure to medic 
the prosecution process. The Crown counsel should initste disclosur 
and this may result in admissions of fact, or guilty plass. 

b) Tendering copies of witness statements or names 
and addresses of potential witnesses is discretionary. Such 
discretion vill take into consideration, inter ilia potential awe 
by defence, harm to the witness (i.e., from intimidation) or 
improper influence. 

22L1 
See: Attached letter from The Honourable Roy J. Romano', Q.0 

'es 12:38 JUSTICE SASKATOON P41: 

f• _ 
Aepind..,,, A 

.. 
Saskatchewan Public Prosecution, 
Attorney General 

Paget 2. 
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Saskatchewan 

iiim 
Ationwy General 
of SAW katchowen 

Legit** Max) 
$43 03 

December 17, 1980. 

TO ALL JUMPS OF TEl LAW SOCIETY Of SASKATCHEWAN. 

Re: The Administration of Justice in Criminal Natters 
Resolution 8J, 1980 Law Society Annual Meeting  

You may recall that at the Annual Meeting in Saskatoon 
last May a resolution, emanating from the Regina Bar Association, 
containing a number of complaints about policies and practices 
of prosecution counsel in this Province, was put to tho general 
membership. There was some discussiOn On the resolution, in-
cluding a presentation by Mr. Del Perras, Q.C., the Director of 
Public Prosecutions, of the Department's position. While the 
resolution itself was ruled out of order, the matters referred 
to in it are important to the administration of justice and 
deserve comment. 

As Attorney General, I consider it of vital importance 
that the administration of justice have the full confidence of 
the public and the legal profession. I am writing you as 
believe it will be of value to set out In some detail what are 
our policies and practices with respect to the matters at which 
the resol.ution_was diracted. Z would hope that this will be of 
benefit not only -to those who were not present at the annual 
meeting, but to those who participated In or listened to the 
discussion that took place. 

If you have any criticisms to make of Crown prosecution 
policies and practices, I would like to hear what you have to 
say and Z can assure you that you: views will be given careful 
consideration. In the event that you believe a particular 
prosecutor is not conducting himself in accordance with our 
policies and practices, I would ask you to drew the -matter to 
the attention of the Director of Public Prosecutions, Mr. Pezrao ,  
ay Deputy, Dr. Richard Goss*, g.c., or, if necessary, myself. 

There were seven matters dealt with in the resolution. 
My comments on each are set out below. 
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1. Multiple Counts  

One of the matters raised was the laying of multiple 
counts against an accused arising out of a single incident or 
series of incidents. Our general practice is to lay the single 
most suitable charge, in the sense of the most descriptive of 
the incident that occurred, even though there may be others that 
are available, layover, not every incident can be adequately 
dealt with by the laying of a single charge. Sot our practice 
is not to create the illusion of several offences when In 
actuality only one incident Is involved. For example, a person 
who commits armed robbery almost inevitably commits a number of 
offences ranging from the armed robbery, through possession of 
a weapon, theft, wearing a disguise with intent, down to common 
assault. We would, in that situation, merely charge armed 
robbery, with the knowledge, of course, that there may be included 
offences of which the accused could be convicted in the event of 
an acquittal on the Slain Charge. There are, however, Many situa-
tions where it is desirable that more than one charge be laid. 
If the Incident involves two distinct transactions, each involving 
distinct offences, It is in the interest of the public and of the 
victim that the accused be tried for both offences. Tor *sample, 
If the accused attempts to rob a bank and takes a hostage we 
would in all likelihood lay charges relating to the robbery and 
to the hostage-taking. This is not creating the illusion of two 
offences arising out of one incident, but the recognition that 
there ate two distinct chapters to the single episode, each 
involving quite separate offences. They are, however, related 
in tin• and circumstance and thus would be properly included in 
a single indictment. With respect to the hostage-taking, it may 
well be that separate counts of kidnapping and assault causing 
grievous bodily harm may be appropriate If the hostage has been 
harmed. In addition, of course, the Code now provide, that where 
firearm. Is used-in the commission of an offence, an additional 

charge Is warranted in order to attract the additional consecutive 
sentence now made mandatory. 

You will appreciate that it is not this Department's policy 
to harrese an accused. Multiple charges are generally laid only 
where the facts disclose two or acre distinct transactions arising 
out of the one episode, or whore firearms are involved, or where 
alternative counts are indicated in order to resolve an issue 
once and for all in a single trial thus preventing the necessity 
of putting the accused on trial twice for one incident or forcing 
the victim to repeat his or her testimony. In my opinion, thee* 
are all cases where this practice best serves the interest of the 
accused, the victim and the public. 

2. Disclosure  

On the matter of disclosure, while, subject to certain 
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statutory exceptions, disclosure IS in principle in the dis-
vsetion of the Crown, it iS the Department's general policy to 
make full disclosure of the Crown's CM in all criminal and 
quasi-criminal cases over which the Depattnent has control. 
Section 531 of the Code gives the accused rights of inspection 
after an indictment is found in respect of a number of matters, 
including any statements that the accused had mad* to eho polio., 
whether Or not the prosecution will seek to introduce then in 
evidence. Over and above those matters which the accused may 
see as of right, the prvsecutor will afford the accused or his 
counsel access (1) either to examination of the statements of 
all prospective Crown witnesses (even If not produced In evidence 
at the preliminary), or to a summary of their contents, (ll) to 
particulars of the criminal record of the accused/ (III) to an 
exazination of the exhibits, over and above section 533, whenever 
this le possible and practicable, and (Iv) any other edditional 
relevant information. Internal police reports themselves Or the 
names of police informers are not, as a matter of public policy 
and privilege, disclosed. I would remind defence counsel that 
they always have the right CO ask the court at trial to order 
the production of the statements of any witness that for some 
reason have not been disclosed and that the court, in its dis-
cretion, may order such production. 

3. Ely of proceedings  

Another matter that was raised was that of the use of the 
'stay of proceedings'. it is necessary to distinguish between 
°withdraw  and "stay'. Legally, it Is clear that the Crown has 
the unfettered right to order the entry of a stay both of an 
indictment (section 508) and of an information (section 732.1). 

- 
Meithif-i wlthdrawal nor a stay legally prevents a re-

activation of the prosecution and it is recognised that some 
potential for abuse does arise. It is the policy of this Depart-
ment that neither procedure should be used to harrass an accused 
by, for examples, delaying the trial in the hope of finding wore 
evidence to bolster a weak prosecution case, or In order to 
circumvent what is perceived to be an unfavourable ruling. Such 
procedures are to be used only when the interest of the public 
indicates that the Option of the Crown to continue or reactivate 
at a later stage should be preserved. it Is not possible to 
delineate all the factual circumstances in which this sight arise, 
but factors that will influence the prosecutor will include, 

(1) the gravity of the offence, 

(11) the strength of the Crown's case, 

(111) the date of the commission of the offence 
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in relation to the proceedings, and 

(iv) any unfair prejudice to the accused, such 
as detention In custody pending trial or 
the like. 

A situation that arises from time to time Is that of the witness 
who cannot be located or is unavailable at the time of the trial. 
Prosecutors are asked to weigh carefully the factors set out 
above. If they are satisfied that the interest of the public in 
the proper administration of justice, given these factors, would 
justify a withdrawal or the entry of a stay, then such a step 
would be proper, instead of asking for an adjournment. Cages 
involving particular difficulties should be referred by Crown 
prosecutors to the Director of Public Prosecutions for his con-
sideration. 

4. Overzealous Prosecutors  

It is my view that the prosecutor is obligated to be 
objective In reviewing evidence and to be fair in the conduct of 
the proceedings. Where the prosecutor has assumed the responsi-
bility of proceeding with a prosecution, he is under an Obligation 
to the public to prepare, present and argue that case as well as 
he can. 

S. Oasis for Oriels  

Another matter that was raised in the resolution was that 
of appealing from convictions where no important point of law is 
in issue. It is possible that this was directed to appeals to 
the District Court .br-tAt 'de novo" procedure, and particularly 
so in the area of the drinking and driving offences. It is not 
necessary to have an Important point of law to appeal to the 
District Court on a de novo matter. Throughout the Province 
there are, from time to time, defences that arise in drinking/ 
driving prosecutions that we consider are not well founded in 

law (either as question of pure law or as a question of mired 
law and fact). We attempt to appeal those to the District Court 
as quickly as possible. In view of the number of cases in this 
area, the Department has developed this practice in order to 
ensure that the evolving law Is consistent. While the points 
of law in each case may not be in themselves of great importance, 
it is my view that the public interest in the area of drinking/ 
driving offences requires that the relevant body of law be 
coherent and consistent. This should be an advantage to defence 
counsel who will be able to advise their clients as to what the 
law Is. Insofar as appeals to the Saskatchewan Court of Appeal 
are concerned, the Crown must have a point of law. Those cases 
that are appealed to the District Court or to the Court of 
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Queen's Bench by stated case are checked in head office of the 
Director of Public Prosecutions, to ensure that an appeal is Appropriate. 

6. Review of Charges Laid by the Police 

With respect to the prosecutor reviewing charges laid 
by the police, it is the Department's practice, and 

it is a public duty, that the Crown will preceed, of course, only if 
there is a Rriea facto case. The Public Proeecutions Branch reviews all 

charges laid by the police in cases referred Co the 
Branch for prosecution. Those that are not EL111_11E11. 

Atre Withdrawn or stayed. There will be occasions when the Crown 
considers It has a prima facie CARO and that the defence con-
siders it has a valid defence. This is an arse that le moat difficult. The disagreement may be over law or fact, and in-
clude questions of credibility. Certain issues obviously have 
Co be left CO the court. Rovertheless there Are occasions when 
It becomes apparent to the Crown before trial that the defence 
is sound, and in those situations it is our general practice to 
give effect to that defence by staying or withdrawing the charge, 
or in appropriate Cage, substituting a lessor charge. 

7. Use of Unreported Cases 

If a prosecutor intends to refer to an unreported case, 
we would expect him to malto available a copy of the decision to 
the COUrt and to defence counsel, in the interests of fairness 
and efficiency, as well as a matter of etiquette. 

in conclusion, I would point out that some 8,000 cases a 
year are referred to the Public Prosecutions Branch, and we 

have thirty full-time prosecutors on staff and utilise as well 
some fifty prosecutors on a f00,,f0l"'AilviCO basis. These numbers VIII 

increase as the Department assumes responsibility in the 
next year for prosecutions (of Criminal Code and provincial 

statute offences) from those municipalities, such as Regina and Saskatoon, 
which are still conducting prosecutions. I am anxious that the 
Department have adequate policies and practices, and-that all 
prosecutors should comply with them. AS I indicated earlier in 
this letter at you have any complaints, or If you have any views 
you would care to express on this subject, I or my officials 
would be pleased to hear from you. 
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June 29, 1988 

Mr. Gordon F. Proudfoot 
Boyne Clarke 
Barristers and Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

Re: Canadian Bar Submission to the Royal Commission 
of Inquiry on the Prosecution of 
Donald Marshall, Jr. 

Your brief being prepared on "Role of the Crown Prosecutor", 
is certainly of interest to the Department of Justice 
in this province. 

The questionnaire which you forwarded to me has been 
completed and is enclosed for your consideration. I 
trust this will be of some assistance. 

Yours truly, 

o Andrew 
M. nister of Justice and 

torney General 

Enclosure 



OUESTIONNAIRE  

1. Province Sesk_atohewan 

Number of Full Time Prosecutors 44 

Number of Part Time Prosecutors 40 

Do Part Time Prosecutors prosecute offenses under the 
Criminal Code of Canada? yes  

Are part-time Prosecutors political appointments?  

Are there any written guidelines to guide your prosecutorial 
staff on disclosure of facts or other information to defence 
counsel prior to trial? Yes  

During Trial? No  
Post-Trial and Pre-Appeal? No  

Is your province in the process of adopting guidelines for 
disclosure for Crown counsel? No 

If so, how long has the issue of disclosure guidelines been 
under consideration? 

Less than a year? 
More than a year? 
More than two years? 

Are there any Statutes in your jurisdiction requiring the 
disclosure of exculpatory statements to defence counsel or 
the accused prior to Trial? No 

Is it the practice in your province of the Crown Prosecutors 
to volunteer the names of witnesses and/or statements to 
defence counsel prior to trial which are favourable to the 
accused? Yes 

Do you use a form for collection of crown evidence known as 
a "Crown Sheet"? No 

Can you provide and attach as a schedule to this reply a 
sample of same? 

Have the Uniform Law Conference Guidelines on Disclosure to 
Defence Counsel been adopted in your province? Racirally  
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Are you aware of any cases similar to the Donald Marshall, 
Jr. prosecution where someone has been convicted of criminal 
offence and exculpatory statements were not disclosed to 
defence counsel either before the trial, during the trial or 
any time subsequent? No  

If so, please name the case and give appropriate citations. 

Have individuals ever been charged in your province for 
failing to disclose exculpatory statements to defence 
counsel? N,  

Details 
_ 

Are you aware of any guidelines or laws in your province 
compelling the police to advise Crown Prosecutors of 
exculpatory statements? No 

Thank you for helping us. If you would like a copy of the 
brief, please advise. 
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Ministry of Office of the 

the Attorney Director of 
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General 
Bureau du Directeur 

Ministere des Procureurs 

du Procureur de la Couronne 

general 
June 13, 1988 

2nd Floor 
18 King Street East 
Toronto, Ontario 
M5C 105 

2e etage 
18, rue King, est 
Toronto, Ontario 
M5C 105 

416/965-3912 

Mr. Gordon F. Proudfoot 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

Further to your letter of May 11, 1988 
addressed to the Honourable Ian Scott, Attorney 
General, please find enclosed a copy of the current 
guidelines for Ontario Crown Attorneys in regard to 
disclosure of the Crown's case. I am not aware of any 
research papers which may have been prepared prior to 
the guidelines being reduced to writing. The present 
guidelines are in essentially the same form as they 
appeared in 1981. 

Please do not hesitate to contact me if you 
feel there is further information which might be of 
assistance to you in regard to the Marshall Inquiry. 

Yours truly, 

Alasdair McDonald 
Counsel 

/11 
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DISCLOSURE 

Introduction  

1. It is recognized that generally there is a duty on 
the Crown Attorney: 

to disclose the Crown's case; 

and 
to make defence aware of the existence of any 
other evidence relevant to the main issues 
which may be helpful to the defence and which 
is worthy of consideration by the Court but 
which the Crown may not intend to call as part 
of its case. 

These guidelines are intended to provide a method 
of making such disclosure. 

It is recognized that the precise mechanics or 
procedures adopted in carrying out these 
guidelines will vary from jurisdiction to 
jurisdiction throughout the Province and will be 
determined by the local Crown Attorney in 
accordance with local Crown and Police resources 
and with the needs of the local Defence Bar. 

Generally, disclosure with respect to summary 
conviction and hybrid offences need not be as 
formalized as with other indictable offences. 

First Appearance Disclosure  

a) Where resources and personnel permit, the 
accused should be provided at the time of his 
or her first appearance with a document 
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similar in nature to Appendix "A" to these 
guidelines. 

b) Where resources and/or personnel are 
insufficient to provide such a document, the 
Crown should take every reasonable step 
necessary to ensure that any accused or his or 
her counsel or counsel's agent who seeks such 
information at or near the time of the first 
appearance is given such information orally. 

Disclosure Sufficient to Enable Counsel to Set a Date  
to Proceed  

6. As soon as possible after the first appearance and 
in any event before the date set for the purpose 
of setting a date [which in some jurisdictions is 
referred to as an assignment court date], the 
Crown, at the request in writing of counsel for 
the accused or counsel's agent, should provide the 
following: 

a copy of any written statement by the accused 
to a person in authority and disclosure of any 
oral statement made by the accused to a person 
in authority of which the Crown is aware and 
which the Crown, at the time of disclosure, 
intends to tender as part of the Crown's 
case-in-chief at trial, or an undertaking to 
provide when available; 

a copy of relevant laboratory and/or 
scientific reports if available or an 
undertaking to produce when available; 

disclosure of the accused's criminal record 
and, where in the Crown counsel's view 
relevant, the criminal record of any witness; 

a copy of any medical report which relates to 
the accused or the victim and which is 
directly relevant to the charge[s] or an 
undertaking to produce when available; 

 /3 
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photos, films and other documents intended to 
be entered: where preparation and resources 
permit and the nature of the exhibits suggest 
it is reasonable for the Crown to provide 
copies they should be provided; in other 
cases, an opportunity to inspect will be 
sufficient; even in those cases where it is 
appropriate to provide copies, it is recognized 
that it will often not be possible to provide 
such copies at this early date in which event 
an undertaking to produce prior to the 
preliminary hearing or trial will be 
sufficient; 

an outline or synopsis of the evidence of the 
witnesses whom the Crown, at the time of 
disclosure, intends_to call as part of the 
Crown's case-in-chief at trial; an oral 
outline or synopsis, with a reasonable 
opportunity to take notes shall be sufficient 
for the purpose of providing counsel with 
sufficient information to set a date to proceed 
with a trial or preliminary hearing as the case 
may be; if a written outline or synopsis is 
available at this early stage, it may be 
provided in lieu of an oral outline or 
synopsis; 

any further information Crown counsel considers 
appropriate including, where circumstances 
warrant, the names and addresses of witnesses 
whom the Crown at the time of disclosure 
proposes to call as part of the Crown's 
case-in-chief at trial; in any case where 
names and addresses of witnesses are provided, 
the police should be asked to contact the 
witness to advise the witness of the fact that 
he or she may be contacted by the defence and 
that it is up to the witness to decide, if he 
or she wishes to be interviewed. 

Further Disclosure Prior to the Date Set to Proceed with  
a Preliminary Hearing or Trial  

7. a) Fulfill any undertakings made pursuant to 
paragraphs 6[a), [b], [d] and [e] above. 

.14 
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In summary conviction and hybrid matters the 
oral outline or synopsis of the evidence of 
witnesses provided in the manner described in 
paragraph 6[f] above together with the 
disclosure provided pursuant to paragraph 5 
shall, as a general rule, be sufficient if 
defence counsel has been sufficiently informed 
in that manner prior to the setting of the 
date to proceed. 

In indictable [non-hybrid] matters, Crown 
counsel should, at the request in writing of 
counsel for the accused or counsel's agent, 
provide a written outline or synopsis of the 
evidence of the witnesses whom the Crown, at 
the time of disclosure, intends to call as 
part of the Crown's case at trial, unless in 
the opinion of the Crown there are 
extraordinary circumstances which make such 
disclosure inappropriate. Such a written 
outline or synopsis may take the form of a 
document prepared for the purpose of 
disclosure, copies of "Will Says", or where 
considered appropriate by Crown counsel, 
copies of statements of the witnesses which 
have been reduced to writing. 

Crown counsel, in his or her discretion, shall 
determine how disclosure prior to the preliminary 
hearing or trial can be made to an unrepresented 
accused. 

It is expected that although defence counsel will 
use discretion as to what portion of the content 
of written disclosure will be communicated to the 
client, it is expected that he or she will refrain 
from providing such written disclosure or copies 
thereof to the client. 

It is expected that when the written disclosure is 
in the form of a "Will Say" or synopsis: 

a) defence counsel will refrain from any attempt 
to treat such written disclosure as a 
statement made in writing or reduced to 
writing for purposes of s.10 of the Canada 
Evidence Act, or, for the purpose of similar 
cross-examination at a preliminary inquiry; 
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and 

b) if counsel chooses to cross-examine on the 
content of the document, he or she will 
refrain from doing so without first applying 
to the Court to have the jury excluded for the 
purpose of determining whether the "Will Say" 
statement is a notation of a prior oral 
statement relative to the subject matter of 
the case and inconsistent with the witness's 
present testimony so as to permit 
cross-examination pursuant to s.11 of the 
Canada Evidence Act. 

11. In indictable [non-hybrid] matters it is expected 
that after receiving the disclosure referred to 
above, defence counsel will advise the Court and 
the Crown, prior to the date set to proceed, the 
forum in which his or her client elects to be 
tried. 

CRIMINAL LAW DIVISION GUIDELINE #D2 

JANUARY 1, 1988 
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TAU NOTICE Ti-vcr you are hereby provided with a brief 
summary of the lucts disclosed at this time by the police 
investigation without prejudice to the Crown subsequently 
in these proceed ings. This summary is prepared by the 
police and shiM -  not bc considered as particulars or 

losuru or the Crown's Case. 
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SUMMARY OF ALLEGED FACTS 

AND FURTHER TAKE NOTICE THAT disclosure of the Crown's case 
be obtained by your counsel, if any, upon his attendance by appointment 
with the DUTY CROWN COUNSEL during normal office hours at 1911 
Eglinton Avenue It, SearburouLh. (Telephone 7.57-2bLIG) 

You are advised to deliver this notice forthwith to your counsel. 

Crown Attorney's Office 
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JUN 2 2 1988 18 rue King, est 
Toronto, Ontario 
M5C 105 

416/965-1664 
Ref. #25244 

June 17, 1988 

Mr. Gordon F. Proudfoot 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 325 

Dear Mr. Proudfoot: 

Thank you for your letter of May 11, 1988 in 
regard to disclosure in criminal cases. 

I have referred your request for a copy of 
the "1981 Guidelines for Disclosure by Crown Counsel to 
Defence" to the Director of Crown Attorneys who will be 
contacting you directly. 

If I may be of further assistance, please do 
not hesitate to contact me. 

Yours very truly, 

IAN SCOTT 
Attorney General 
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July 7, 1988 

Gordon F. Proudfoot 
Boyne Clarke 
Barristers and Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 

Dear Mr. Proudfoot: 

B2Y 3Z5 

JUL 1 5 1988 

I acknowledge receipt of your letter dated May 20, 1988, 
regarding the Canadian Bar Submission brief on the "Role of the 

-Crown Prosecutor" to be submitted to the Donald Marshall 
Inquiry. 

Enclosed for your information is the Attorney General's policy 
on pre-trial disclosure which is contained in the Public 
Prosecutions Branch Operations Manual. We view this Manual as 
a living document which requires policy changes over time as 
dictated by experience. In fact, the policy on pre-trial 
disclosure was the subject of discussion at a recent Crown 
Prosecutors Meeting. As a result, we intend revising and 
updating our policy, particularly with regard to witness 
statements. Until now the policy has been to provide defence 
with copies of witness' statements only when ordered to do so 
by the trial Judge or where the witness had given contradictory 
statements. The reasons for this policy were: 

to encourage complete candour by witnesses; 

to recognize the fact that often the statement was not 
written by the witness, but rather by the police and 
therefore not a precisely accurate account of events; 

to prevent defence counsel from using these statements 
to confront the witness during cross-examination with 
any discrepancy no matter how slight. 

We now believe this policy is in need of refinement, and I have 
requested the Director of Public Prosecutions to prepare a 
revised policy for my consideration after consulting with 
senior Crown Prosecutors. 

ENTENNIAL BUILDING P.O. BOX 8000, FREDERICTON, N.B. (506) 453-2583 EDIFICE DU CENTENAIRE C.P. 6000, FREDERICTON, N.-B 
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I trust this information is sufficient for your purposes, and I 
accept your offer to provide me with a copy of the Canadian Bar 
Submission to the Royal Commission. 

Yours ruly, 

J1/es E. tockyer, Q.C. 
ATTORNEY GENERAL 

/dp 

Enc. 



OUESTIONNAIRE  

Province 
New Brunswick 

 

Number of Full Time Prosecutors 

Number of Part Time Prosecutors 

40 

varies 6-12/month 

 

Do Part Time Prosecutors prosecute offenses under the 
Criminal Code of Canada? Yes, mainly in Provincial Court  

There is a list 
Are part-time Prosecutors political appointments?wh _h i  y  43 rcvised 

periodically. 
Are there any written guidelines to guide your prosecutorial 
staff on disclosure of facts or other information to defence 
counsel prior to trial? Yes  

Post-Trial and Pre-Appeal? 

Is your province in the process of adopting guidelines for 
disclosure for Crown counsel? Policy and gllidelines have existed 

Less than a year? 
More than a year? 
More than two years? 

Are there any Statutes in your jurisdiction requiring the 
disclosure of exculpatory statements to defence counsel or 
the accused prior to Trial? No, only s.531 Criminal Code  

Is it the practice in your province of the Crown Prosecutors 
to volunteer the names of witnesses and/or statements to 
defence counsel prior to trial which are favourable to the 
accused? See policy attached  

Do you use a form for collection of crown evidence known as 
a "Crown Sheet"? Yes  

Can you provide and attach as a schedule to this reply a 
sample of same? See attached schedule  

Have the Uniform Law Conference Guidelines on Disclosure to 
Defence Counsel been adopted in your province? 
Our Policy was in place before these guidelines were developed. 

- During Trial? Yes  

for several years re Disclosure 
If so, how long has the issue of disclosure guidelines been 
under consideration? 
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Are you aware of any cases similar to the Donald Marshall, 
Jr. prosecution where someone has been convicted of criminal 
offence and exculpatory statements were not disclosed to 
defence counsel either before the trial, during the trial or 
any time subsequent? No  

If so, please name the case and give appropriate citations. 

Have individuals ever been charged in your province for 
failing to disclose exculpatory statements to defence 
counsel? INO  

Details 

Are you aware of any guidelines or laws in your province 
compelling the police to advise Crown Prosecutors of 
exculpatory statements? No 

Thank you for helping us. If you would like a copy of the 
brief, please advise. 
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TOPIC 240  

PRE-TRIAL DISCLOSURE 

(I) Policy 

It Is recognized that there Is a general 

duty upon the Crown to disclose the 

prosecution's case to counsel for the accused, 

and to make defence counsel aware of the 

existence of all relevant evidence. The Crown, 

In giving disclosure, must be cognizant of the 

Importance of reviewing Information received, 

prior to disclosure. Matters of opinion 

expressed or information which on public policy 

grounds could jeopardize a state or individual 

Interest, should be the subject of careful 

scrutiny. 

2. The purpose of disclosure by the Crown of 

the case against the accused Is three-fold: 

to ensure the defence is aware of the 

case which must be met, and Is nct taken 

by surprise; 

to resolve non-contentious and time 

consuming issues In advance of the trial 

in an effort to ensure more efficient use 

of court time; 

to allow for the entering of guilty 

pleas at a date early In the proceedincs. 

The guiding principle should always be 

full and fair disclosure restricted only by a 

demonstrable need to protect the integrity of 

the prosecution. 

3. Pursuant to this duty upon request, the 

accused Is entitled to full disclosure of the 

prosecution's case and in this context full 

disclosure shall mean the provision to counsel 

for the accused, as soon as reasonably 

practical, but in any event prior to trial of 

the following information: 

RUBRIQUE 240  

COMMUNICATION DE LA PREUVE AVANT LE PROCES  

(I) Principes 

II est accepte que la Couronne a une 

obligation generale de communiquer son dossier e 

l'avocat de l'accuse et de l'informer de tous 

les elements de preuve pertinents. II est donc 

important pour le procureur de la Couronne 

d'examiner les elements d'information regus 

avant de les communiquer e la defense. Les 

opinions exprimees ou renseignements qui 

pourraient laser les interets de l'Etat ou d'un 

partiouller pour des motifs d'ordre public 

devralent etre examines tres attentivement. 

2. La communication de la preuve l'accuse 
a un triple objet: 

-a) faire en sorte que la - defense 

connaisse les allgaations auxquelles el le 

dolt repondre et ne soit pas surprise; 

resoudre avant le proces les 

questions non-contentieuses qui prennent 

du 'temps afin d'assurer une meilleure 

utilisation du temps des tribunaux; 

permettre l'enregistrement de 

plaidoyers de cuipabilite au debut de la 

procedure. 

Le principe de base devraft toujours etre 

la communication complete et loyale de la preuve 

l'accuse, avec comme seuie limitation le 

besofn manifeste de proteger l'integrite de la 
poursuite. 

3. En consequence, l'accuse a donc le droit, 

sur simple demande, d'obtenir la communication 

complete du dossier de la poursulte. Par 

communication complete, II faut entendre la 
communication l'avocat de l'accuse, des que 

ceia est raisonnablement possible mais avant le 

debut du proces en tout cas, des elements 

d'information qui suivent: 
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The circumstances of the offence. 

The method of providing the circumstances 

may Include the provision of the contents 

of the court brief, the provision of a 

summary prepared by the investigating 

police agency of the case as a whole, the 

provision of a summary of witnesses' 

statements or the contents of witnesses' 

statements. The Crown may provide either 

a resume of lay witness' statements to 

the defence or allow defence counsel to 

read such statements In Crown counsel's 

presence, but not to copy. The general 

rule Is that copies of the court brief 

and witness statements are not to be 

given to the defence in the Interest of 

encouraging complete candour with the 

Crown by both police and private citizens. 

When a court brief, contains 

"confidential information" the report 

should not be made available for defence 

counsel to read. Under no conditions 

should copies be made for anybody. 

C) "Confidential Information" Includes: 

(i). any opinion expressed by an 

Investigator. 

(11) any reference to other ongoing 

investigations. 

(111) any reference to a criminal 

record of a witness. (See paragraph 

no. 4) 

any Information that could 

lead to the Identity of an Informant. 

any reference to an 

authorization for the Interception 

of a private communication. Where 

the report does contain confidential 

Information a verbal precis 

outlining the Crown's case Including 

all relevant credible evidence will 

be given to the defence upon 

request. 

d) a copy of any statement made by the 

accused to persons in authority and 

In the case of verbal statements, a 

verbatim account of the statement.  

a) Les clrconstances de l'In/raction. 

La communication de ces renseignements 

peut inclure la communication du contenu 

du dossier d'audience, d'un resume de 

l'ensemble de la cause etabli par le 

service d'enquete pollcier, un resume Cu 
le contenu des depositions des temoins. 
Le procureur pout fournir un resume des 

depositions des temoins profanes i 

l'avocat de la defense ou lui permettre 

de les lire en sa presence, sans pouvoir 

en prendre copie. La regle de base est 

de ne pas remettre 3 la defense une copie 

du dossier d'audience et des depositions 

des temoins afin d'encourager un climat 

de franchise totale entre les procureurs 

de la Couronne et la police et les 

citoyens. 

b) Le dossier d'audience qui contient 

des "renseignements confidentiels" ne 

devrait pas etre communique 3 l'avocat de 

la defense pour quill pulsse le lire. II 

ne devrait jamals en etre fait de 

photocopier pour personne. 

c) ,L'expression "renseignements 

confidentiels" vise notamment: 

(1) Les ay's exprimes par un 

enqueteur. 
(II) Les observations relatives A 

d'autres enquetes en cours. 

(111) La mention du caster crimlnel 

d'un temoin (voir le paragraphe 4). 

Tous renseignements qui 

permettraient d'Identifier un 

informateur. 

La mention d'une autorisation 

d'interception de communications 

privees. Lorsque le rapport coottent 

des renseignements confldentiels, on 

donnera verbalement 3 la defense, sur 

demande, un resume du dossier du 

ministere public avec Indication de 

tous les elements de preuve 

pertinents dignes de fol. 

d) une photocopfe des declarations 

faites le cas echeant par l'accuse 3 des 

personnes en situation d'autorite et, 

dans le cas de declarations verbales, un 

compte rendu In extenso de celles-ci. 
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a copy of the accused's criminal 

record. 

copies of medical and laboratory 

reports. 

access to any exhibits Intended to be 

Introduced and where applicable, copies 

of such exhibits. 

a copy of the Information. 

4. Additional disclosure beyond what is 

outlined above Is to be at the discretion of the 

Crown Prosecutor responsible for the prosecution 

balancing the principle of full and fair 

disclosure with the need to prevent endanoering 

the life or safety of witnesses or interference 

with the administration of Justice. Such 

additional disclosure may include the following: 

copies of the criminal records of 

witnesses 

names and addresses of any potential 

witnesses keeping in mind possible need 

for protection from Intimidation or 

harassment. 

5. Where an accused Is not represented by 

counsel It is recognized that in order to 

maintain a proper arms-length relationship with 

an accused, the method of disclosure of evidence 

must remain In the discretion of the Crown 

Prosecutor responsible for the prosecution. 

6. It is understood that there Is a 

continuing obligation on the prosecution to 

disclose any new relevant evidence that becomes 

known to the prosecution without need for a 

further request for disclosure. 

une photocople du casler crImInel de 

l'accusg. 

des photocopies des rapports mgdicaux 

ou de labOratolre. 

la possibilite d'examiner les pieces 

e conviction qui seront utilises et, le 

cas echeant, la remise d'une photocopie 

de ces pieces. 

Line photocopIe de la denonclation. 

4. La communication d'autres elements 

d'information que ceux qui sont enumeres 

cl-dessus est lalssee e la discretion du 

procureur de la Couronne charge de la poursuite 

qui devra concilier le principe d'une 

communicaton complete et loyale de la preuve 

avec l'imperatif de proteger la vie et la 

securlte des tgmoins cu d'empecher toute entrave 

e la tonne administration de la justice. Ces 

renseignements complementalres pourralent 

Inc lure: 

une cople des casters crImInels des 

temolns 

les noms et adresses des temoins 

gventuels tout en tenant compte du besorn 

possible de les proteger contre les actes 

d'intimidatIon cu de harcelement. 

5. Si l'accuse n'est pas represente par un 

avocat, II est entendu que les modalltes de 

communication de la preuve seront lalssees la 

discretion du procureur responsable de la 

poursuite afin de permettre celui-ci de garde,  

ses distances e l'egard de l'accuse. 

6. II est ggalement entendu que le ministere 

public a l'obligation de divulguer tout nouvel 

element de preuve pertinent qui parvIent sa 

connaissance sans qu'll soIt necessalre de faire 

une nouvelle demande de communication. 
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PRE-TRIAL DISCLOSURE 

(II) Guidelines 

I. There Is a duty on prosecuting counsel to 

advise the defence In a timely manner of the 

existence of witnesses whose evidence is deemed 

to be adverse to the prosecution or supportive 

of the defence. The Prosecutor has a duty to 

see that all available legal proof is fairly 

presented. (See Cunliffe v Law Soc. of B.C., 

(1984) 40 C.R.(3d) 67 B.C.C.A.) 

There Is no absolute duty on prosecuting 

counsel to give the defence statements of 

witnesses whose evidence Is deemed to be adverse 

to the prosecution or supportive of the 

defence. Crown counsel must have some 

discretion. (See Cunliffe v Law Soc. of B.C., 

(1984) 40 C.R.(3d) 67 B.C.C.A.) 

There is no duty on prosecuting counsel 

to call witnesses whose evidence is deemed to be 

adverse to the prosecution or supportive of the 

defence The prosecution has a discretion as to 

which witnesses it will call, and the court will 

not Interfere with the exercise of . its 

discretion unless it can be shown that the 

prosecution has been influenced by some oblique 

motive. (See Cunliffe v Law Soc. of B.C., 

(1984) 40 C.R.(3d) 67 B.C.C.A.). 

COMMUNICATION OE LA PREUVE AVANT LE PROCES 

(II) Lignes directrices 

I. Le procureur de la Couronne est tenu 

d'aviser la defense en temps utile de 

l'existence de temoignages qui sont juges 

contraires 3 la position de la poursuite ou 

favorables la these de la defense. II a 

l'obligation de velller ce que tous les 

elements de preuve disponlbles et juridiquement 

admissIbles soient presentes de facon loyale 

(Voir Cunliffe v Law Soc. of B.C.(1984), 40 C.R. 

(3d) 67 (C.A.C.-18.)) 

Le procureur n'est pas tenu d'une 

obligation absoiue de donner la defense les 

declarations des temoins dont le temoignage est 

Jugs contraire la position de la poursuite Cu 

favorable la these de la defense. II dolt 

necessairement disposer d'une certaine 

discreticn (Voir Cunliffe v Law Soc. of 

8.0.(1984), 40 C.R. (3d) 67 (C.A.C.-B.)). 

Le procureur de la Couronne n'est pas 

tenu d'appeler les temoIns dont les declarations 

sont Jugees contraires la position de la 

poursuite ou favorables la these de la 

defense. La Couronne est libre de choisir les 

temoins qu'elle fera entendre. .Le tribunal 

n'Interviendra pas dans l'exercice de cette 

discretion moms qu'll ne soit demontre que ce 

choix etait dicta par des motifs malhonnetes. 

(Voir Cunliffe  v. Law Soc. of B.C.(1984), 40 

C.R. (3d) 67 (C.A.C.-B.)). 
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Nova Scotia 

Department of 
Attorney General 

 

PO Box 7 
Halifax, Nova Scotia 
B3J 2L6 

Office of the Minister AUG 1 0 1988 902 424-4044 
902 424-4020 

File Number 02-88-0036-15 

August 8, 1988 

Mr. Gordon F. Proudfoot 
Boyne Clarke 
P. 0. Box 876 
DARTMOUTH, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

This will acknowledge receipt of your letter, of 
August 2, 1988, respecting the brief being prepared 
by the Canadian Bar, Nova Scotia Branch. 

In reply to your request, enclosed please find 
a copy of the "Disclosure Guidelines" directive 
together with a copy of my July 22nd news release 
respecting up-coming changes in the Department 
of the Attorney General. 

I trust this will be of assistance to you. 

Yours very truly, 

Terence 

Enclosure  

Donahoe, Q.C. 



Nova Scotia 

Attorney General 

Fro — Hon. Terence R.B. Donahoe, Q.C. OJT F 'E 

Attorney General 

Tc Prosecuting Officers and You,  F de FCcenc 

Assistant Prosecuting Officers 

Stec l DISCLOSURE GUIDELINES De July 18, 1988 

It is recognized that there is a general duty upon the 
Crown to disclose the case in chief for the prosecution to 
counsel for the accused, and to make defence counsel aware 
of the existence of all relevant evidence. The Crown, in 
giving disclosure, must be cognizant of the importance of 
reviewing information received, prior to disclosure. 
Matters of opinion expressed or information which on public 
policy grounds could jeopardize a state or individual 
interest, should be the subject of careful scrutiny. 

The purpose of disclosure by the Crown of the case 
against the accused is threefold: 

to ensure the defence is aware of the case which 
must be met, and is not taken by surprise and is 
able to adequately prepare their defence on 
behalf of their client; 

to resolve non-contentious and time-consuming 
issues in advance of the trial in an effort to 
ensure more efficient use of court time; 

to allow for the entering of guilty pleas at a 
date early in the proceedings. 

The guiding principle should always be full and fair 
disclosure restricted only by a demonstrable need to protect 
the integrity of the prosecution. 

2 
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Pursuant to this duty, and bearing in mind the above 
principles, upon request, the accused is entitled to full 
disclosure of the case in chief for tne Crown and in this 
context full disclosure shall mean the provision to counsel 
for the accused, as soon as reasonably practical, but in any 
event prior to the preliminary inquiry or trial, as the case 
may be, of the following information: 

The circumstances of the offence. Tnis will 
usually be disclosed by means of the provision of 
a summary prepared by the investigating police 
agency of the case as a whole. 

Copies of all written statements made by 
witnesses. 

A copy of any statement made by the accused to 
persons in authority and in the case of verbal 
statements, a verbatim account of the statement. 

A copy of the accused's criminal record. 

Copies of medical and laboratory reports. 

Access to any exhibits intended to be introduced 
and where applicable, copies of such exhibits. 

A copy of the wording of the charge. 

Additional disclosure beyond what is outlined above is 
to be at the discretion of the prosecutor balancing the 
principle of full and fair disclosure with the need to pre-
vent endangering the life or safety of witnesses or inter-
ference with the administration of justice. Such additional 
disclosure may include names and addresses of any potential 
witnesses keeping in mind possible need for protection from 
intimidation or harassment. 

Where an accused is not represented by counsel it is 
recognized that in order to maintain a proper arms-length 
relationship with an accused, the method of disclosure of 
evidence must remain in the discretion of the prosecutor 
responsible for the prosecution. 

/3 
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It is understood that there is a continuing obliga-
tion on the prosecution to disclose any new relevant 
evidence that becomes known to the prosecution without need 
for a further request for disclosure. 



STATEMENT BY THE ATTORNEY GENERAL 

July 22, 1988 

HALIFAX - Attorney General Terry Donahoe today 

announced changes in the process by which Crown 

Prosecutors in the Province are to be appointed 

and the establishment of a Victims of Crime Services 

Division of the Department of the Attorney General. 

Appointment of Crown Prosecutors 

Crown Prosecutor positions from now on will be 

advertised through the Province's Civil Service 

Commission, fully opening the process to all 

prospective candidates who will make application 

for selection, and be processed according the Civil 

Service guidelines", Mr. Donahoe said. 

"The changes in the process by which Crown 

Prosecutors will be appointed will ensure the 

broadest access possible to all candidates of merit 

who may wish to serve the Province as Crown 

Prosecutors", added Mr. Donahoe. 

Victims of Crime Services Division 

In announcing the establishment of the Victims 

of Crime Services Division, the Attorney General 

stated "we have become a more humane and sensitive 



society, but more has yet to be accomplished. 

Appearing in court can be a very traumatic experience 

for many and greater attention must be given to 

the needs of victms of crime and those who are 

called upon to be witnesses in our courts". 

"Among the immediate needs to be addressed by this 

new division of the department are: 

Familiarization of victims and witnesses 

with court procedures they might experience; 

Better and more timely advice to victims 

and witnesses regarding the progress of 

cases through the courts; 

Assistance in the preparation of victim 

impact statements whereby the courts are 

made aware of the effect of the offence 

upon victims of crime; 

Assistance in the preparation of applications 

to the Criminal Injuries Compensation Board; 

and 

Assistance to victims to secure restitution 

from offenders in appropriate cases." 

Mr. Donahoe said "the Victims of Crime Services 

D 



Division will have immediate responsibility for 

the development of a fine surcharge program. The 

proceeds of this fine surcharge will be used to 

enable the Attorney General's Department to provide 

additional programs to assist victims and witnesses". 

Disclosure Directive to Prosecutors 

To ensure consistency and fairness in the prosecution 

process, Mr. Donahoe also announced the issuance 

of a new disclosure directive to the prosecutors 

of the Province. 

That directive, containing a statement of principles 

to be issued to all prosecutors and assistant 

prosecuting officers this week, will broaden the 

scope and guidelines issued to prosecutors of the 

Province in 1986. 

Mr. Donahoe said "the administration of justice 

in Nova Scotia must evolve just as the community 

and its dynamics and needs are changing - our law, 

its system and its administration must stay abreast 

of change". 

Under the changes prosecutors will provide, prior 

to a preliminary inquiry or trial, the following 



information: 

. Circumstances of the offence. This would  

usually be disclosed by means of the provision 

of a summary prepared by the investigating 

police agency of the case as a whole. 

Copies of all written statements made by 

witnesses. 

A copy of any statement made by the accused 

to persons in authority and in the case 

of verbal statements, a verbatim account 

of the statements. 

A copy of the accused's criminal record. 

Copies of medical and laboratory reports. 

Access to any exhibits intended to be 

introduced, and where applicable, copies 

of such exhibits. 

A copy of the wording of the charge. 

Prosecutors are further being told by the Attorney 

General "it is understood there is a continuing 

obligation on the prosecutor to disclose new and 

additional evidence that may become known to the 

prosecutor". 

A directive has also been sent to prosecutors in 

52 
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the Province regarding summaries to Supreme Court 

Trial Judges. 

It is customary that prosecutors provide summaries 

to facilitate conduct of trials in the Supreme 

Court. Such summaries contain a general review 

of the facts to be provided or proved, and may 

include an indication of legal issues to be 

discussed, thus allowing the Court to better prepare 

for the trial. The new directive from the Attorney 

General will ensure uniform practise whereby these 

summaries are to be provided to defence counsel. 

Policy and Planning Division 

The Attorney General also indicated that in order 

to keep abreast of further change, he is establishing 

a Policy and Planning Division within the Department 

of the Attorney General "to look at current 

legislation to determine what changes are required 

and to determine future program and legislative 

needs in an ever changing society". 

- 30 - 
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AG unveils 
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system 
changes 

By Tim Arsenault 
STAFF REPORTER 
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AG unveils 
continued from page 1 

who did not want to be named, 
said criticism of prosecutors 
being appointed in the past by or-
der-in-council with inflated salar-
ies may have contributed to the 
change in policy. 

. "It creates an appearance of 
fairness. Whether or not there 
will be any greater fairness in the 
process remains to be seen," he 
said. 

A disclosure directive will 
also be issued to prosecutors in 
the province. The release said the 
directive would be issued this 
week and will expand on guide-
lines issued in 1986. 

The announcement said pro-
secutors will provide to defence 
lawyers a summary of the case 
prepared by the investigating 
police agency, verbatim accounts 
of verbal statements, and copies 
of exhibits. 

"It is understood there is a 
continuing obligation on the pro-
secutor to disclose new and addi-
tional evidence that may become 
known to the prosecutor," Mr. 
Donahoe said. 

Evidence presented at the 
Marshall inquiry into the prov-
ince's justice system showed a 
witness came forward who could 
have cleared Donald Marshall, Jr. 
of murder in 1971, but his law-
yers were never told of the new 
evidence. 

— Felix Cacchione, now a coun-
ty court judge, also told the in-
quiry that the evidence prosecu-
tors disclosed to defence lawyers 
varied from case to case depend-
iilkon personal rapport. 

1 — But Mr. Donahoe said in a 
tikphone interview that none of 
t4e new policies could be directly 
attributed to the Marshall inquiry. 

The department .also, an-
npunced the establishment of a 
victims of crime services division., 
li is to have responsibility for the 

velopment of a fine surcharge 
gram that would help lund as-

stance to crime victims and wit-, 

A new method of selecting 
Crown prosecutors was one of 
four changes in the administra-
tion of justice in Nova Scotia an-
nounced Friday by the Attorney 
General's Department. 

Attorney General Terry 
Donahoe announced that Crown 
prosecutor positions will be ad-
vertised through the province's 
Civil Service Commission so can-
didates can apply for selection 
according to civil service guide-
lines. 

"The changes in the process 
by which Crown prosecutors will 
be appointed will ensure the 
broadest access possible to all 
candidates of merit who may 
wish to -  serve- the province as Crown prosecutors," Mr. Donahoe 
said in a news release. 

A former Crown prosecu=--- 
III See AG page 2 ?, 
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Department of Justice Ministere de la Justice 
Canada Canada 

Yellowknife Regional Office 
PO Box 8, Yellowknife 
Northwest Territories 
X1A 2N1 

June 9, 1988 

 

lgaluit Sub-Office 
PO Box 1030. loaluit 
Northwest Territories 
XOA OHO 

Our Y K 
yo,f,e 

Mr. Gordon F. Proudfoot, 
Boyne Clarke, 
Barristers & Solicitors, 
Suite 700, Belmont House, 
33 Alderney Drive, 
P.O. Box 876, 
Dartmouth, Nova Scotia. 
B2Y-3Z5. 

JUN 2 0 1488 

 

Dear Mr Proudfoot: 

Re: Canadian Bar Submission to the Royal Commission of the  
Prosecution of Donald Marshall, Jr.  

Your letter of May 20, 1988 addressed to Mr. G. Bickert, 
Deputy Minister of Justice, Government of the Northwest 
Territories, has been forwarded to me for response. The 
administration of justice continues to be a federal 
responsibility in the Northwest Territories. As such, the 
prosecution of all criminal offences is conducted by 
counsel employed at the Yellowknife Regional Office of the 
Department of Justice. 

It is the policy of this office to provide disclosure of 
all materials in our possession with the exception of 
witness statements. While witness statements are not 
generally provided to defence counsel, we often permit 
defence counsel to review such statements in our 
possession. Indeed, in appropriate cases, a copy of a 
witness statement will be provided to the defence. A 
summary or "can-say" statement relating to all Crown 
witnesses is disclosed in all cases. All statements made 
by accused persons, whether inculpatory or exculpatory, are 
always provided to counsel. 

1 1 t h Floor Precambrian Bldg Bldg. #163, Igaluit 
(403) 920-8564 (819) 979-5324 

CanadIS 
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I am enclosing a completed copy of your questionnaire. 

Yours very truly, 

/1.  

M. David Gates 
Regional Director 



QUESTIONNAIRE  

Province 

Number of Full Time Prosecutors 

Number of Part Time Prosecutors 

Do Part Time Prosecutors prosecute offenses under, the 
Criminal Code of Canada? •-•• • - / 

. • % 
Are part-time Prosecutors political appointments?  

Are there any written guidelines to guide your prosecutorial 
staff on disclosure of facts or other information to defence 
counsel prior to trial?  

During Trial? 
Post-Trial and Pre-Appeal? 

Is your province in the process of adopting guidelines for 
disclosure for Crown counsel? 

If so, how long has the issue of disclosure guidelines been 
under consideration? 

Less than a year? 
More than a year? 
More than two years? 

Are there any Statutes in your jurisdiction requiring the 
disclosure of exculpatory statements to defence counsel or 
the accused prior to Trial? 

Is it the practice in your province of the Crown Prosecutors 
to volunteer the names of witnesses and/or statements to 
defence counsel prior to trial which are. favourable to the 
accused? 

Do you use a form for collection of crown evidence known as 
a "Crown Sheet"? - • — 

Can you provide and attach as a schedule to this reply a 
sample of same? 

Have the Uniform Law Conference Guidelines on Disclosure to 
Defence Counsel been adopted in your province? 
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Are you aware of any cases similar to the Donald Marshall, 
Jr. prosecution where someone has been convicted of criminal 
offence and exculpatory statements were not disclosed to 
defence counsel either before the trial, during the trial or 
any time subsequent? 

If so, please name the case and give appropriate citations. 

Have individuals ever been charged in your province for 
failing to disclose exculpatory statements to defence 
counsel? 

Details 

Are you aware of any guidelines or laws 
compelling the police to advise Crown 
exculpatory statements? 

in your province 
Prosecutors of < 

  

Thank you for helping us. If you would like a copy of the 
brief, please advise. 

M. David Gates .'". 
Regional Director, 
Department Of Justice 
P.O. Box 8 
Yelio*knife, N.W.T. • 
X1A 2N1 



APPENDIX B: 

PAGE 
Response to United States Survey 

 Arizona  60 
 Arkansas  84 
 California  90 
 Delaware  107 

S. District of Columbia  113 
 Florida  116 
 Georgia  128 
 Hawaii  136 
 Illinois  156 

 Indiana  168 
 Iowa  171 
 Kentucky  178 
 Louisiana  191 
 Maine  202 
 Maryland  209 
 Massachusetts  217 
 Michigan  233 
 Mississippi  251 
 Montana  261 
 Nebraska  272 
 Nevada  291 
 New Hampshire  301 
 New York  305 
 North Carolina  313 
 Ohio  319 
 Oregon  321 
 Pennsylvania  324 
 Rhode Island  330 
 South Dakita  337 
 Tennessee  339 
 Texas  345 
 Utah  347 
 Vermont  349 
 Virginia  359 
 West Virginia  370 
 Wisconsin  372 
 Wyoming  379 
 Federal Court Rules  382 
 ABA Model Rules of Professional Couduct  396 
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STATE BAR OF ARIZONA, 363 NORTH FIRST AVENUE, PHOENIX, ARIZONA 85003, (602) 252-4804 

PLEASE REPLY TO: Thomas C. Kleinschmidt, Chairman 
c/o Court of Appeals, 1700 W. Washington, Phoenix, AZ 85007 

June 28, 1988 

Mr. Gordon F. Proudfoot 
The Canadian Bar Association 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Re: Canadian Bar Submission to the Royal Commission 
on the Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

Your letter of June 10, 1988, to Mr. Thomas Zlaket, 
President of the State Bar of Arizona, has been referred to me, 
among others, for reply. I have recently had occasion to 
research this area of the law and I will tell you what I have 
learned. 

The basic source, in the United States, of the 
requirement that the prosecution disclose exculpatory information 
to the defense, is found in the case of Brady v. Maryland, 373 
U.S. 83 (1963). The Brady requirement is codified and expanded 
in Rule 15.1(a)(7) of the Arizona Rules of Criminal Procedure, a 
copy of which I enclose. 

The Arizona Rules of Professional Conduct, E.R. 
3.3(a)(2) and E.R. 3.4(a), if broadly read, arguably bear on the 
question. Copies of those rules are also enclosed. 

In the absence of a rule, the Brady disclosure 
requirement is generally construed as not attaching until the 
trial stage. One case that I am aware of, Fambo v. Smith, 433 F. 
Supp. 590 (W.D.N.Y.), required disclosure before the defendant 
entered a plea of guilty. I also enclose copies of two law 
review articles which discuss the question of when disclosure is 
required. They are Ostrow, The Case for Preplea Disclosure, 90 
Yale L.J. 158 (1980), and The Prosecutor's Duty to Disclose to  
Defendant's Pleading Guilty, 99 Harvard L. Rev. 1004 (1986). 
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Mr. Gordon F. Proudfoot 
June 28, 1988 
Page 2 

Should the other attorneys to whom your letter was 
referred wish to supplement this information I am sure you will 
be hearing from them. If I can be of further assistance please 
let me know. 

Very truly yours, 

Thomas C. hmidt  
Chairma , Committee on Rures .00 

of Professional Conduct 
TCK:s 
enc. 
cc: Mr. Thomas A. Zlaket, President 

Ms. Harriet L. Turney, Chief Bar Counsel 
Mr. Tom Karas 
Mr. Alfred S. Donau III, Chairman, Criminal Justice Section 



A 
RULES OF THE SUPREME COURT 

ADVOCATE 
ER 3.1. Meritorious Claims and Contentions 

A lawyer shall not bring or defend a proceeding, 
or assert or controvert an issue therein, unless 
there is a basis for doing so that is not frivolous, 
which includes a good faith argument for an exten-
sion, modification or reversal of existing law. A 
lawyer for the defendant in a criminal proceeding, 
or the respondent in a proceeding that could result 
in incarceration, may nevertheless so defend the 
proceeding as to require that every element of the 
case be established. 

Rule 42 
ER 2.3 

Financial Auditors' Requests for Information 
When a question concerning the legal situation 

of a client arises at the instance of the client's 
financial auditor and the question is referred to 
the lawyer, the lawyer's response may be made in 
accordance with procedures recognized in the le-
gal profession. Such a procedure is set forth in 
the American Bar Association Statement of Policy 
Regarding Lawyers' Responses to Auditors' Re-
quests for Information, adopted in 1975. 

Code Comparison 
There was no counterpart to ER 2.3 in the 

Code. 

Comment 
The advocate has a duty to use legal procedure 

for the fullest benefit of the client's cause, but 
also a duty not to abuse legal procedure. The 
law, both procedural and substantive, establishes 
the limits within which an advocate may proceed. 
However, the law is not always clear and is never 
static. Accordingly, in determining the proper 
scope of advocacy, account must be taken of the 
law's ambiguities and potential for change. 

The filing of an action or defense or similar 
action taken for a client is not frivolous merely 
because the facts have not first been fully sub-
stantiated or because the lawyer expects to devel-
op vital evidence only by discovery. Such action 
is not frivolous even though the lawyer believes 
that the client's position ultimately will not pre-
vail. The action is frivolous, however, if the 
client desires to have the action taken primarily 
for the purpose of harassing or maliciously injur-
ing a person or if the lawyer is unable either to 
make a good faith argument on the merits of the 
action taken or to support the action taken by a 
good faith argument for an extension, modifica-
tion or reversal of existing law. 

Code Comparison 
DR 7-102(01) provided that a lawyer may not 

"file a suit, assert a position, conduct a defense, 
delay a trial, or take other action on behalf of his 
client when he knows or when it is obvious that 
such action would serve merely to harass or mali-
ciously injure another." ER 3.1 is to the same 
general effect as DR 7-102(AX1), with three qual- 

ifications. First, the test of improper conduct h changed from "merely to harass or malicious)  
injure another" to the requirement that there  41 
basis for the litigation measure involved that  
"not frivolous." This includes the concept stated 
in DR 7-102(AX2) that a lawyer may advance a  
claim or defense unwarranted by existing hvi. 
"it can be supported by good faith argument  for  
an extension, modification, or reversal of existizle  
law." Second, the test in ER 3.1 is an objective  
test, whereas DR 7-102(AX1) applies only if the 
lawyer "knows or when it is obvious" that. the  
litigation is frivolous. Third, ER 3.1 has an  
ception that in a criminal case, or a case in Which 
incarceration of the client may result (for exam-
ple, certain juvenile proceedings), the lawyer may 
put the prosecution to its proof even if there is no 
nonfrivolous basis for defense. 

ER 3.2. Expediting Litigation 
A lawyer shall make reasonable efforts to exp*--

dite litigation consistent with the interests of the  
client. 

Comment 
Dilatory practices bring the administration of 

justice into disrepute. Delay should not be in-
dulged merely for the convenience of the advo-
cates, or for the purpose of frustrating an oppos-
ing party's attempt to obtain rightful redress or 
repose. It is not a justification that similar con-
duct is often tolerated by the bench and bar. The 
question is whether a competent lawyer acting in 
good faith would regard the course of action as 
having some substantial purpose other than de-
lay. Realizing financial or other benefit from 
otherwise improper delay in litigation is not a 
legitimate interest of the client. 

Code Comparison 
DR 7-102(A)(1) provided that "A lawyer shall 

not  file a suit, assert a position, conduct a 
defense (or) delay a trial  when he knows 
or when it is obvious that such action would serve 
merely to harass or maliciously injure another." 

ER 3.3. Candor Toward the Tribunal 
(a) A lawyer shall not knowingly: 

make a false statement of material fact or 
law to a tribunal; 

except as required by applicable law, fail to 
disclose a material fact to a tribunal when disclo-
sure is necessary to avoid assisting a criminal or 
fraudulent act by the client; 

fail to disclose to the tribunal legal authori-
ty in the controlling jurisdiction known to the 
lawyer to be directly adverse to the position of 
the client and not disclosed by opposing counsel; 
or 

except as required by applicable law, offer 
evidence that the lawyer knows to be false. If a 
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lawyer must refuse to offer it regardless of the client's wishes. 

When false evidence is offered by the client, 
however, a conflict may arise between the law-
yer's duty to keep the client's revelations confi-
dential and the duty of candor to the court. Upon 
ascertaining that material evidence is false, Che 
lawyer should seek to persuade the client that the 
evidence should not be offered, or, if it has been 
offered, that its false character should immediate-
ly be disclosed. If the persuasion is ineffective, 
the lawyer must take reasonable remedial mea-sures. 

The rule generally recognized is that, if neces-
sary to rectify the situation, an advocate must 
disclose the existence of the client's deception to 
the court or to the other party. Such a disclosure 
can result in grave consequences to the client, 
including not only a sense of betrayal but also 
loss of the case and perhaps a prosecution for 
perjury. But the alternative is that the lawyer 
cooperate in deceiving the court, thereby subvert-
ing the truthfinding process which the adversary 
system is designed to implement. See ER 1.2(d). 
Furthermore, unless it is clearly understood that 
the lawyer will act upon the duty to disclose the 
existence of false evidence, the client can simply 
reject the lawyer's advice to reveal the false evi- 
dence and insist that the lawyer keep silent. 
Thus the client could in effect coerce the lawyer 
into being a party to fraud on the court. 
Perjury by a Criminal Defendant 

Whether an advocate for a criminally accused 
has the same duty of disclosure has been intense-
ly debated. While it is agreed that the lawyer 
should seek to persuade the client to refrain from 
perjurious testimony, there has been dispute con-
cerning the lawyer's duty when that persuasion 
fails. If the confrontation with the client occurs 
before trial, the lawyer ordinarily can withdraw. 
Withdrawal before trial may not be possible, how-
ever, either because trial is imminent, or because 
the confrontation with the client does not take 
place until the trial itself, or because no other 
counsel is available. 

The most difficult situation, therefore, arises in 
a criminal case where the accused insists on testi-
fying when the lawyer knows that the testimony 
is perjurious. The lawyer's effort to rectify the 
situation can increase the likelihood of the client's 
being convicted as well as opening the possibility 
of a prosecution for perjury. On the other hand, 
if the lawyer does not exercise control over the proof, the lawyer participates, although in a mere-
ly passive way, in deception of the court. 

Three resolutions of this dilemma have been 
proposed. One is to permit the accused to testify 
by a narrative without guidance through the law-
yer's questioning. This compromises both con-
tending principles; it exempts the lawyer from 
the duty to disclose false evidence but subjects 
the client to an implicit disclosure of information 
imparted to counsel. Another suggested resolu- 

lawyer has offered material evidence and comes 
to know of its falsity, the lawyer shall take rea-
sonable remedial measures. 

The duties stated in paragraph (a) continue to 
the conclusion of the proceeding, and apply even if 
compliance requires disclosure of information other-
wise protected by ER 1.6. 

A lawyer may refuse to offer evidence that 
the lawyer reasonably believes is false. 

In an ex parte proceeding, a lawyer shall 
inform the tribunal of all material facts known to 
the lawyer which will enable the tribunal to make 
tn informed decision, whether or not the facts are idverse. 

Comment 
The advocate's task is to present the client's 

case with persuasive force. Performance of that 
duty while maintaining confidences of the client is 
qualified by the advocate's duty of candor to the 
tribunal. However, an advocate does not vouch 
for the evidence submitted in a cause; the tribu- 
nal is responsible for assessing its probative val-ue. 
Representations by a Lawyer 

An advocate is responsible for pleadings and 
other documents prepared for litigation, but is usually not required to have personal knowledge 
of matters asserted therein, for litigation doc-
uments ordinarily present assertions by the client, 
or by someone on the client's behalf, and not 
assertions by the lawyer. Compare ER 3.1. 
However, an assertion purporting to be on the 
lawyer's own knowledge, as in an affidavit by the 
lawyer or in a statement in open court, may 
Properly be made only when the lawyer knows 
the assertion is true or believes it to be true on 
the basis of a reasonably diligent inquiry. There 
are circumstances where failure to make a disclo-
sure is the equivalent of an affirmative misrepre-
sentation. The obligation prescribed in ER 1.2(d) 
not to counsel a client to commit or assist the 
client in committing a fraud applies in litigation. 
Regarding compliance with ER 1.2(d), see the 
comment to that rule. See also the Comment to ER 8.4(b). 
Misleading Legal Argument 

Legal argument based on a knowingly false -epresentation  of law constitutes dishonesty to-"NI the tribunal. A lawyer is not required to 
flake a disinterested exposition of the law, but nust recognize the existence of pertinent legal 
uthorities. Furthermore as stated in paragraph 0(3), an advocate has a duty to disclose directly 
dverse authority in the controlling jurisdiction ehich has not been disclosed by the opposing 
artY• The underlying concept is that legal argu-
lent is a discussion seeking to determine the  

es properly applicable to the case. alse Eviden  e 
When evid ce that a lawyer knows to be false 

y a person who is not the client, the 
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cate. In criminal cases, however, a lawyer may, 
in some jurisdictions, be denied this authority by 
constitutional requirements governing the right 
to counsel. 
Es Parte Proceedings 

Ordinarily, an advocate has the limited respon-
sibility of presenting one side of the matters that 
a tribunal should consider in reaching a decision; 
the conflicting position is expected to be present-
ed by the opposing party. However, in an ex 
parte proceeding, such as an application for a 
temporary restraining order, there is no balance 
of presentation by opposing advocates. The ob-
ject of an ex parte proceeding is nevertheless to 
yield a substantially just result. The judge has 
an affirmative responsibility to accord the absent 
party just consideration. The lawyer for the rep-
resented party has the correlative duty to make 
disclosures of material facts known to the lawyer 
and that the lawyer reasonably believes are nec-
essary to an informed decision. 

Code Comparison 
ER 3.3(a)(1) is substantially identical to DR 

7-102(A)(5), which provided that a lawyer shall 
not "knowingly make a false statement of law or 
fact." 

ER 3.3(aX2) is implicit in DR 7-102(AX3), which 
provided that "a lawyer shall not  knowing- 
ly fail to disclose that which he is required by law 
to reveal." 

ER 3.3(aX3) is identical to DR 7-106(BX1). 
With regard to ER 3.3(aX4), the first sentence 

of this subparagraph is similar to DR 7-102(AX4), 
which provided that a lawyer shall not "knowing-
ly use" perjured testimony or false evidence. The 
second sentence of ER 3.3(aX4) resolves an ambi-
guity in the Code concerning the action required 
of a lawyer when he discovers that he has offered 
perjured testimony or false evidence. DR 
7-102(A)(4), quoted above, did not expressly deal 
with this situation, but the prohibition against 
"use" of false evidence could be construed to 
preclude carrying through with a case based on 
such evidence when that fact has become known 
during the trial. DR 7-102(BX1), also noted in 
connection with ER 1.6, provided that "A lawyer 
who receives information clearly establishing that 
his client has  perpetrated a fraud upon 

 a tribunal shall  if the client [does 
not rectify the situation]  reveal the fraud 
to the  tribunal  " Since use of 
perjured testimony or false evidence is usually 
regarded as "fraud" upon the court, DR 
7-102(BXI) apparently required disclosure by the 
lawyer in such circumstances. However, some 
states, including Arizona, amended DR 
7-102(BX1) in conformity with an ABA—recom-
mended amendment to provide that the duty of 
disclosure did not apply when the "information is 
protected as a privileged communication." This 
qualification may have been empty, for the rule of 
attorney-client privilege had been construed to 

ER 3.3 
tion, of relatively recent origin, is that the advo-
cate be entirely excused from the duty to reveal 
perjury if the perjury is that of the client. This is 
a coherent solution but makes the advocate a 
knowing instrument of perjury. 

The other resolution of the dilemma is that the 
lawyer must reveal the client's perjury if neces-
sary to rectify the situation. A criminal accused 
has a right to the assistance of an advocate, a 
right to testify and a right of confidential commu-
nication with counsel. However, an accused 
should not have a right to assistance of counsel in 
committing perjury. Furthermore, an advocate 
has an obligation, not only in professional ethics 
but under the law as well, to avoid implication in 
the commission of perjury or other falsification of 
evidence. See ER 1.2(d). 

Defense counsel's ethical options, as circum-
scribed by the criminal defendant's fundamental 
constitutional rights at trial, are still in the pro-
cess of clarification. See, e.g. Lowery v. Card-
well, 575 F.2d 727 (9th Cir.1978); State v. Jeffer-
son, 126 Ariz. 341, 615 P.2d 638 (1980). There-
fore, under the Arizona version of ER 3.3, the 
provisions of subparagraphs (a)(2) and (aX4) are 
prefaced by the phrase "except as required by 
applicable law." 
Remedial Measures 

If perjured testimony or false evidence has 
been offered, the advocate's proper course ordi-
narily is to remonstrate with the client confiden-
tially. If that fails, the advocate should seek to 
withdraw if that will remedy the situation. If 
withdrawal will not remedy the situation or is 
impossible, the advocate should make disclosure 
to the court. It is for the court then to determine 
what should be done—making a statement about 
the matter to the trier of fact, ordering a mistrial 
or perhaps nothing. If the false testimony was 
that of the client, the client may controvert the 
lawyer's version of their communication when the 
lawyer discloses the situation to the court. If 
there is an issue whether the client has committed 
perjury, the lawyer cannot represent the client in 
resolution of the issue, and a mistrial may be 
unavoidable. An unscrupulous client might in 
this way attempt to produce a series of mistrials 
and thus escape prosecution. However, a second 
such encounter could be construed as a deliberate 
abuse of the right to counsel and as such a waiver 
of the right to further representation. 
Duration of Obligation 

A practical time limit on the obligation to recti-
fy the presentation of false evidence has to be 
established. The conclusion of the proceeding is 
a reasonably definite point for the termination of 
the obligation. 
Refusing to Offer Proof Believed to be False 

Generally speaking, a lawyer has authority to 
refuse to offer testimony or other proof that the 
lawyer believes is untrustworthy. Offering such 
proof may reflect adversely on the lawyer's abili-
ty to discriminate in the quality of evidence and 
thus impair the lawyer's effectiveness as an advo- 
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opposing party, including the government, to ob-
tain evidence through discovery or subpoena is an 
important procedural right. The exercise of that 
right can be frustrated if relevant material is 
altered, concealed or destroyed. Applicable law 
in many jurisdictions makes it an offense to de-
stroy material for purpose of impairing its avail-
ability in a pending proceeding or one whose 
commencement can be foreseen. Falsifying evi-
dence is also generally a criminal offense. Para-
graph (a) applies to evidentiary material general-
ly, including computerized information. 

With regard to paragraph (b), it is not improper 
to pay a witness's expenses or to compensate an 
expert witness on terms permitted by law. The 
common law rule in most jurisdictions is that it is 
improper to pay an occurrence witness any fee 
for testifying and that it is improper to pay an 
expert witness a contingent fee. 

Paragraph (f) permits a lawyer to advise em-
ployees of a client to refrain from giving informa-
tion to another party, for the employees may 
identify their interests with those of the client. 
See also ER 4.2. 

exclude communications that further a crime, in-
cluding the crime of perjury. On this interpreta-
tion of DR 7-102(B)(1), the lawyer had a duty to 
disclose the perjury. 

ER 3.3(c) confers discretion on the lawyer to 
refuse to offer evidence that he "reasonably be-
lieves" is false. This gives the lawyer more lati-
tude than DR 7-102(AX4), which prohibited the 
lawyer from offering evidence the lawyer "knew" 
was false. There was no counterpart in the Code 
to paragraph (d). 

ER 3.4. Fairness to Opposing Party and Counsel 
A lawyer shall not: 

unlawfully obstruct another party's access to 
evidence or unlawfully alter, destroy or conceal a 
document or other material having potential eviden-
tiary value. A lawyer shall not counsel or assist 
another person to do any such act; 

falsify evidence, counsel or assist a witness to 
testify falsely, or offer an inducement to a witness 
that is prohibited by law; 

knowingly disobey an obligation under the 
rules of a tribunal except for an open refusal based 
on an assertion that no valid obligation exists; 

in pretrial procedure, make a frivolous dis-
covery request or fail to make reasonably diligent 
effort to comply with a legally proper discovery 
request by an opposing party; 

in trial allude to any matter that the lawyer 
does not reasonably believe is relevant or that will 
not be supported by admissible evidence, assert 
personal knowledge of facts in issue except when 
testifying as a witness, or state a personal opinion 
as to the justness of a cause, the credibility of a 
witness, the culpability of a civil litigant or the guilt 
or innocence of an accused; or 

request a person other than a client to refrain 
from voluntarily giving relevant information to an-
other party unless: 

the person is a relative or an employee or 
other agent of a client; and 

the lawyer reasonably believes that the per-
son's interests will not be adversely affected by 
refraining from giving such information. 

Comment 
The procedure of the adversary system contem-

plates that the evidence in a case is to be mar-
shalled competitively by the contending parties. 
Fair competition in the adversary system is se-
cured by prohibitions against destruction or con-
cealment of evidence, improperly influencing wit-
nesses, obstructive tactics in discovery procedure, 
and the like. 

Documents and other items of evidence are 
often essential to establish a claim or defense. 
Subject to evidentiary privileges, the right of an 

Code Comparison 
With regard to ER 3.4(a), DR 7-109(A) provided 

that "A lawyer shall not suppress any evidence 
that he or his client has a legal obligation to 
reveal." DR 7-109(B) provided that "A lawyer 
shall not advise or cause a person to secrete 
himself  for the purpose of making him 
unavailable as a witness  " DR 7-106(CX7) 
provided that a lawyer shall not "intentionally or 
habitually violate any established rule of proce-
dure or of evidence." 

With regard to ER 3.4(b), DR 7-102(B)(6) pro-
vided that a lawyer shall not "participate in the 
creation or preservation of evidence when he 
knows or it is obvious that the evidence is false." 
DR 7-109(C) provided that "A lawyer shall not 
pay, offer to pay, or acquiesce in the payment of 
compensation to a witness contingent on the con-
tent of his testimony or the outcome of the case. 
But a lawyer may advance, guarantee or ac-
quiesce in the payment of: (1) Expenses reason-
ably incurred by a witness in attending or testify-
ing. (2) Reasonable compensation to a witness 
for his loss of time in attending or testifying. (3) 
A reasonable fee for the professional services of 
an expert witness." EC 7-28 stated that "Wit-
nesses should always testify truthfully and 
should be free from any financial inducements 
that might tempt them to do otherwise." 

ER 3.4(c) is substantially similar to DR 
7-106(A), which provided that "A lawyer shall not 
disregard  a standing rule of a tribunal or a 
ruling of a tribunal made in the course of a 
proceeding, but he may take appropriate steps in 
good faith to test the validity of such rule or 
ruling." 

ER 3.4(d) has no counterpart in the Code. 
ER 3.4(e) substantially incorporates DR 

7-106(CX1), (2), (3) and (4). DR 7-106(C)(2) pro- 
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scribed asking a question "intended to degrade a 
witness or other person," a matter dealt with in 
ER 4.4. DR 7-106(C)(5), providing that a lawyer 
shall not "fail to comply with known local cus-
toms of courtesy or practice," was too vague to 
be a rule of conduct enforceable as law. 

With regard to ER 3.4(f), DR 7-104(AX2) pro-
vided that a lawyer shall not "give advice to a 
person who is not represented other than the 
advice to secure counsel, if the interests of such 
person are or have a reasonable possibility of 
being in conflict with the interests of his client." 

ER 3.5. Impartiality and Decorum of the Tribu-
nal 

A lawyer shall not: 
seek to influence a judge, juror, prospective 

juror or an official of a tribunal by means prohibited 
by law; 

communicate ex parte with such a person ex-
cept as permitted by law; or 

engage in conduct intended to disrupt a tribu- 
nal. 

Comment 
Many forms of improper influence upon a tribu-

nal are proscribed by criminal law. Others are 
specified in the ABA Model Code of Judicial Con-
duct, with which an advocate should be familiar. 
A lawyer is required to avoid contributing to a 
violation of such provisions. 

The advocate's function is to present evidence 
and argument so that the cause may be decided 
according to law. Refraining from abusive or 
obstreperous conduct is a corollary of the advo-
cate's right to speak on behalf of litigants. A 
lawyer may stand firm against abuse by a judge 
but should avoid reciprocation; the judge's de-
fault is no justification for similar dereliction by 
an advocate. An advocate can present the cause, 
protect the record for subsequent review and 
preserve professional integrity by patient firm-
ness no less effectively than by belligerence or 
theatrics. 

Code Comparison 
With regard to ER 3.5(a), DR 7-108(A) provided 

that "Before the trial of a case a lawyer  
shall not communicate with  anyone he 
knows to be a member of the venire  " DR 
7-108(BX2) provided that "During the trial of a 
case  a lawyer  shall not communi- 
cate with  a juror concerning the case." 
DR 7-110(B) provided that a lawyer shall not 
"communicate  as to the merits of the 
cause with a judge or an official before whom the 
proceeding is pending except  upon ade- 
quate notice to opposing counsel  [or] as 
otherwise authorized by law." 

With regard to ER 3.5(b), DR 7-106(CX6) pro- 
vided that a lawyer shall not "engage in undigni- 

fied or discourteous conduct which is degrading 
to a tribunal." 

ER 3.6. Trial Publicity 
(a) A lawyer shall not make an extrajudicial state-

ment that a reasonable person would expect to be 
disseminated by means of public communication if 
the lawyer knows or reasonably should know that it 
will have a substantial likelihood of materially prej-
udicing an adjudicative proceeding. 

(b) A statement referred to in paragraph (a) ordi-
narily is likely to have such an effect when it refers 
to a civil matter triable to a jury, a criminal matter, 
or any other proceeding that could result in incar-
ceration, and the statement relates to: 

the character, credibility, reputation or crim-
inal record of a party, suspect in a criminal inves-
tigation or witness, or the identity of a witness, or 
the expected testimony of a party or witness; 

in a criminal case or proceeding that could 
result in incarceration, the possibility of a plea of 
guilty to the offense or the existence or contents 
of any confession, admission, or statement given 
by a defendant or suspect or that person's refusal 
or failure to make a statement; 

the performance or results of any examina-
tion or test or the refusal or failure of a person to 
submit to an examination or test, or the identity 
or nature of physical evidence expected to be 
presented; 

any opinion as to the guilt or innocence of a 
defendant or suspect in a criminal case or pro-
ceeding that could result in incarceration; 

information the lawyer knows or reasonably 
should know is likely to be inadmissible as evi-
dence in a trial and would if disclosed create a 
substantial risk of prejudicing an impartial trial; 
or 

the fact that a defendant has been charged 
with a crime, unless there is included therein a 
statement explaining that the charge is merely an 
accusation and that the defendant is presumed 
innocent until and unless proven guilty. 
(c) Notwithstanding paragraph (a) and (b)(1) 

through (b)(5), a lawyer involved in the investigation 
or litigation of a matter may state without elabora-
tion: 

the general nature of the claim or defense; 
the information contained in a public record; 
that an investigation of the matter is in 

progress, including the general scope of the inves-
tigation, the offense or claim or defense involved 
and, except when prohibited by law, the identity 
of the persons involved; 
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PRETRIAL PROCEDURES Rule 15.2 

RULE 15. DISCOVERY 

Rule 15.1. Disclosure by state 
a. Matters Relating to Guilt, Innocence or 

Punishment. No later than 10 days after the ar-
raignment in Superior Court, the prosecutor shall 
make available to the defendant for examination 
and reproduction the following material and infor-
mation within his possession or control: 

The names and addresses of all persons 
whom the prosecutor will call as witnesses in the 
case-in-chief together with their relevant written 
or recorded statements; 

All statements of the defendant and of any 
person who will be tried with him; 

The names and addresses of experts who 
have personally examined a defendant or any 
evidence in the particular case, together with the 
results of physical examinations and of scientific 
tests, experiments or comparisons, including all 
written reports or statements made by them in 
connection with the particular case; 

A list of all papers, documents, photographs 
or tangible objects which the prosecutor will use 
at trial or which were obtained from or purported-
ly belong to the defendant; 

A list of all prior felony convictions of the 
defendant which the prosecutor will use at trial; 

A list of all prior acts of the defendant 
which the prosecutor will use to prove motive, 
intent, or knowledge or otherwise use at trial; 

All material or information which tends to 
mitigate or negate the defendant's guilt as to the 
offense charged, or which would tend to reduce 
his punishment therefor, including all prior felony 
convictions of witnesses whom the prosecutor ex-
pects to call at trial. 
b. Possible Collateral Issues. At the same time 

the prosecutor shall inform the defendant and make 
available to the defendant for examination and re-
production any written or recorded material or in-
formation within his possession or control regard-
ing: 

Whether there has been any electronic sur-
veillance of any conversations to which the ac-
cused was a party, or of his business or residence; 

Whether a search warrant has been exe-
cuted in connection with the case; 

Whether or not the case has involved an 
informant, and, if so, his identity, if the defendant 
is entitled to know either or both of these facts 
under Rule 15.4(bX2). 
c. Additional Disclosure Upon Request and 

Specification. The prosecutor, upon written re-
quest, shall disclose to the defendant a list of the  

prior felony convictions of a specified defense wit-
ness which the prosecutor will use to impeach the 
witness at trial, and make available to the defendant 
for examination, testing and reproduction any speci-
fied items contained in the list submitted under Rule 
15.1(a)(4). The prosecutor may impose reasonable 
conditions, including an appropriate stipulation con-
cerning chain of custody, to protect physical evi-
dence produced under this section. 

Extent of Prosecutor's Duty to Obtain In-
formation. The prosecutor's obligation under this 
rule extends to material and information in the 
possession or control of members of his staff and of 
any other persons who have participated in the 
investigation or evaluation of the case and who are 
under the prosecutor's control. 

Disclosure by Order of the Court. Upon 
motion of the defendant showing that he has sub-
stantial need in the preparation of his case for 
additional material or information not otherwise 
covered by Rule 15.1, and that he is unable without 
undue hardship to obtain the substantial equivalent 
by other means, the court in its discretion may 
order any person to make it available to him. The 
court may, upon the request of any person affected 
by the order, vacate or modify the order if compli-
ance would be unreasonable or oppressive. 

Disclosure of Rebuttal Evidence. Upon re-
ceipt of the notice of defences required from the 
defendant under Rule 15.2(b) the state shall disclose 
the names and addresses of all persons whom the 
prosecutor will call as rebuttal witnesses together 
with their relevant written or recorded statements. 
Amended May 7, 1975, effective Aug. 1, 1975. 

Rule 15.2. Disclosure by defendant 
a. Physical Evidence. At any time after the 

filing in Superior Court of an indictment or informa-
tion, upon written request of the prosecutor, the 
defendant shall: 

Appear in a line-up; 
Speak for identification by witnesses; 
Be fingerprinted, palm-printed, foot-printed 

or voiceprinted; 
Pose for photographs not involving re-enact-

ment of an event; 
Try on clothing; 
Permit the taking of samples of his hair, 

blood, saliva, urine or other specified materials 
which involve no unreasonable intrusions of his 
body; 

Provide specimens of his handwriting; or 
Submit to a reasonable physical or medical 

inspection of his body, provided such inspection 
121 
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9t, THE PROSECUTOR'S DUTY TO DISCLOSE 
TO DEFENDANTS PLEADING GUILTY 

A criminal defendant's decision to plead guilty reflects his assess-
ment of the strength of the state's case against him. The prosecution's 
failure to disclose evidence favorable to the defendant skews that 
calculation. Defendants who wish to withdraw guilty pleas tainted 
by such nondisclosure face two relevant lines of Supreme Court prec-
edent. On one side stands Brady v. Maryland,' which fashions a 
prosecutorial duty to disclose evidepre favorable to the defendant.2  
On the other side stands Brady v. nited States,3  which appears to 
hold that guilty pleas are valid unle s made involuntarily or unintel-
ligently. Caught in the middle is tKe defendant who has been deprived 
of favorable informati 'II the prosecutor's hands, but whose guilty 
plea is volun d intelligent. This Note argues that the prosecu- 
tor's duty isclose should apply in cases settled by guilty plea as 
well as in cases that go to trial. Defendants should be allowed to 
withdraw guilty pleas when prosecutors have withheld favorable in-
formation material to those pleas. 

Part I of this Note describes the duty to disclose imposed on 
prosecutors by Brady v. Maryland. It explains the value of fairness 
underlying the duty, the elements comprising a violation, and the 
development of a standard of materiality of evidence that has pre-
vented application of the duty in guilty plea cases. Part H analyzes 
the standards established in Brady v. United States for assessing the 
validity of guilty pleas. It shows that these standards allow courts to 
invalidate voluntary and intelligent guilty pleas tainted by certain 
kinds of prosecutorial misconduct. Part III argues that courts should 
extend the Brady v. Maryland du,y of disclosure to guilty pleas by 
striking down pleas when the prosecution has failed to disclose ma-
terial evidence favorable to the accused. This part then describes how 
the duty should be applied and suggests a new materiality standard 
for evidence withheld in guilty plea negotiations. It argues thlt a 
court should set aside a guilty plea when the revelation of suppressed 
favorable evidence creates a reasonable doubt as to the defendant's 
guilt of the charge to which he pleaded. 

I. THE PROSECUTOR'S DUTY 1'0 DISCLOSE 
In Brady v. Maryland, the Supreme Court held "that the suppres-

sion by the prosecution of evidence favorable to an accused upon 

' 373 U.S. 83 (1963). 
2  See id. at 87. 
3  397 U.S. 742 (1970). Brady v. United States was decided with two other guilty plea cases, 

MCMarin v. Richardson. 397 U.S. 759 (1970). and Parker v. North Carolina, 397 U.S. 790 
(1970). These cases together are often called the Brady trilogy. In subsequent Terms the 
Supreme Court elaborated on the doctrine set out in the trilogy. 
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request violates due process where the evidence is material either to 
guilt or to punishment, irrespective of the good faith or bad faith of 
the prosecution." Brady and a companion named Boblit had been 
convicted of first degree murder and sentenced to death in a Maryland 
court. Brady admitted participating in the crime, but claimed Boblit 
had done the actual killing. Befcre trial, Brady's lawyer had re-
quested to examine Boblit's out-of-court statements. Some of these 
were disclosed, but one, in which Boblit admitted he had strangled 
the victim, was withheld. Brady learned of the withheld statement 
after sentencing and moved for a new trial on the basis of newly 
discovered evidence. On appeal from the denial of post-conviction 
relief, the Court of Appeals remanded the case for retrial on the issue 
of punishment. 5  The Supreme Court affirmed, holding that material 
nondisclosure violates due process. 

Writing for the majority, Justice Douglas explained that the Court's 
holding rested on the principle of fairness to the accused.6  He quoted 
an inscription on the walls of the Department of Justice stating that 
"Itlite United States wins its point whenever justice is done its citizens 
in the courts."' Nondisclosure violates the right to due process be-
cause a prosecutor who "withholds evidence on demand of an accused 
which, if made available, would tend to exculpate him or reduce the 
penalty helps shape a trial that bears heavily on the defendant."8  The 
Court believed that Brady had been treated unfairly because the result 
of his trial was probably inaccurate and because the state helped bring 
about that result. Both elements of unfairness were essential to the 
holding. The Court's requirement that the suppressed evidence be 
material shows that prosecutorial nondisclosure alone is insufficient to 
make a trial "unfair." Conversely, the Court's language demonstrates 
a concern with something more than the inaccuracy that could result 
when a defendant has no knowledge of favorable material evidence; 
the prosecutor's role in causing the inaccuracy is also important.m 

373 U.S. at 87. Although the Brady v. Maryland ruling came in the heyday of the Warren 
Court, its foundations had been set down decades earlier. The groundbreaking case was Mooney 
v. Holohan, 294 U.S. 103 (1935), in which the Court held that a criminal conviction procured 
solely on the basis of testimony known by the prosecutors to have been perjured violates due 
process. See id. at 112. In Pyle v. Kansas, 317 U.S. 213 (1942), the Court expanded the 
Mooney bolding to cover deliberate suppression by the prosecution of evidence favorable to the 
defendant. See it at 216. In Napue v. Illinois, 360 U.S. 264 09591, the Court extended the 
principle that the state may not use perjured testimony to include the use of testimony that 
went only to he credibility of a witness. See id. at 269-70. 

5  See Brady v. Maryland, 373 U.S. at 84-85. 
6  See id. at 87. 
7  Id. 
8  Id. at 87-88. 
9  The Court has written that "(al fair analysis of the holding in Brady indicates that implicit 

in the requirement of materiality is a concern that the suppressed evidence might have affected 
the outcome of the trial." United States v. Agurs, 427 U.S. 97, 104 (1976). 

The significance of the prosecutor's role is reflected not only in the Court's language but 
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The unfairness perceived by the Court in Brody v. Maryland led 
it to a holding with three essential components. The first element of 
the Court's test requires that the court find that ihe prosecution ac-
tually suppressed evidence. The second element illtkiresses whether 
that evidence is favorable to the defendant. The third element assessu, 
whether the suppressed favorable evidence is mtdr-ial to guilt or 
punishment. A Brady v. Maryland challenge must sneet all three of tl 
these criteria to establish a due process violation. 

The Court's second requirement, that the eviden-:-t be "favorable" • ,t 
to the defendant, is meant to encompass any evidence that would 
make a neutral factfinder less likely to believe the defendant commit- ft 
ted the crime with which he was charged or deserve the sentence he 
recei.ed. 11  The evidence suppressed in Brady v. Ma-yland met this 
definition of "favorable" because it would have tended to reduce Bra-
dy's penalty. Boblit's statement would have made tat jury less likely 
to treat Brady as if he had strangled the victim and might well have 
convinced the ju -y to give Brady a less severe punishment. Prose- 
cutorial nondisclosure of this kind of evidence is dangerous because it 
exacerbates the risk of inaccurate results.0 In contr.. nondisclosure Ir of evidence that is not favorable in this sense poses no risk that the 
judicial system will find an innocent defendant guit:y or impose a 
penalty that is harsher than a guilty defendant deserves. 

The third step of the inquiry is determining whether suppressed 
favorable evidence is "material." Brady v. Marylant. left for subse-
quent cases the task of drawing the bounds of the materiality stan-
dard. Those cases, all arising within the context c trials, viewed 
materiality as hinging on the likelihood that cliscloslre would have 
changed the result at trial. In Giglio v. United Statti, 13  for example, 
the Court held that evidence i5 material if it is reasonably likely that 
the evidence would have affected "the judgment of tiv. jury.m14 Last 

also in the scope of the Brady v. Marykua standard for the materiality of evidence, see isifra 
pp. 1006-07. The Brady v. Maryland materiality standard is less delscutt to meet than the 
materiality standard that governs challenges to convictions on the boas of newly discovered 
evidence. The Supreme Court has written that if the same standard spruced in cases in which 
the prosecution withheld evidence and in cases in which it never posse:ssed the information, 
"there would be no special significance to the prosecutor's obligation k serve the cause of 
justice." Altars, 427 U.S. at III. 

11  see supra p. loos. 
" As used in this Note, Inaccurate results" means verdicts aad punishments based on 

inaccurate versions of the events at issue. A verdict is inaccurate V aprv, evidence makes it 
doubtful that the defendant committed the crime he is charged with. A punishment can also 
be inaccurate, even if it is statutorily appropriate, if it is predicated on a mistaken version of 
the facts of the case. 

105 U.S 150 (1972) 
14  Id. at 154 (quoting Napue V. Illinois. 360 U.S. 264, 271 (1960). lie Court followed the 

same tack in Moore v. Illinois, 408 U.S. 786, 798 (:972), and Giles v. 11114.-yland, 06 U.S. 66, 
73-74 0967/. 
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Term, in United States v. Bagley," five Justices used somewhat dif-
ferent language, stating that "evidence is material only if there is a 
reasonable probability that, had the evidence been disclosed to the 
defense, the result of the proceeding would have been different.'" 
They found this single standard to be "'sufficiently flexible' to cover 
all instances of prosecutorial failure to disclose evidence favorable to 
the accused."17  Despite using the word "proceeding," which could be 
taken to include proceedings other than trials, the Court appeared to 
retain the notion of the materiality standard as a retrospective judg-
ment that the suppressed information would likely have made a dif- 
ference at trial. 18  

II. BRADY V. UNITED STATES AND GUILTY PLEA CASES 

In Brady v. United States" the Supreme Court assessed the va-
lidity of guilty pleas by considering whether such pleas are voluntary 
and intelligent.20  Some of the language in the case suggests that the 
Court believed voluntary and intelligent guilty pleas are honest confes-
sions of guilt and that factors such as prosecutorial suppression of 
evidence should not render such pleas invalid. This part of the opin-
ion, however, ignored the realities of plea bargaining. Elsewhere in 
the opinion the Court demonstrated a more realistic understanding of 
plea bargaining and explicitly recognized that prosecutorial miscon-
duct can serve as an independent ground for successfully attacking 
even a voluntary and intelligent plea. The case established the vol-
untary and intelligent standard as the central standard by which to 
assess the validity of bargained-for guilty pleas, but did not preclude 

15  105 S. Ct. 3375 (1985). 
16  Id. at 3384 (opinion of Blackmun, J.); id. at 3385 (White, J. concurring in part and 

concurring in the judgment). Part III of Justice Blackmun's opinion, joined only by Justice 
O'Connor, set out this standard. Chief Justice Burger and Justice Rehnquist joined Justice 
White's separate opinion, which criticized Part III of Justice Blackmun's opinion, but nonetheless 
expressly endorsed this standard. 

17  Id. at 3385 (White, J., concurring in part and concurring in the judgment) (quoting the 
majority opinion at 3384). In finding a single materiality standard sufficient to cover all cases 
of prosecutorial nondisclosure, Bagley departed from the Court's decision in (hilted Stales V. 

Asia's. In Agars, a case involving suppression of the victim's criminal record, the Court divided 
the situations in which nondisclosure might require a new trial into three categories — cases in 
which the prosecution's case includes perjured testimony, cases in which the defense makes a 
pretrial request for specific information, and cases in which the defense makes no request or 
only a general request — and said that the same materiality standard does no necessarily" 
&KAY in all these situations. See Agars, 427 U.S. at 103-07. 

18  See Bailey, 105 S. Ct. at 3380 (stating that the prosecutor is required only to disclose 
evidence that "would deprive the defendant of a fair trial"). 

IS  397 U•S• 742 (1970). 
215  See id. at 747. 
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the possibility that prosecutorial misconduct not affecting voluntari-
ness or intelligence might nonetheless render a plea invalid. 

The defendant in Brady v. United States was charged with vio-
lating the Federal Kidnaping Act,2 I which permitted imposition of the 
death penalty upon a jury verdict but not upon a bench verdict. 
Although Brady initially intended to plead not guilty, he decided to 
plead guilty when he learned that a codefendant was available to 
testify against him. After he was sentenced, the Supreme Court, in 
United States v. Jackson,22  struck down the death penalty provision 
of the kidnaping statute as an impermissible burden on the defendant's 
fifth amendment right not to plead guilty and sixth amendment right 
to a jury trial. Brady sought federal habeas corpus relief23  on the 
ground that the burden the statute placed on the exercise of his right 
to trial coerced him to plead guilty. The Supreme Court affirmed 
Brady's conviction, finding that its decision in Jackson did not render 
the plea invalid. 24  

The Court found that Brady's guilty plea had been voluntary and 
intelligent. 25  The plea was intelligent, the Court said, because it was 
not made in ignorance of the "relevant circumstances and likely con-
sequences."26  In this section of the opinion, the Court made clear 
that the intelligence standard presented a low hurdle: a plea would 
be deemed intelligent if the accused had the advice of counsel and 
understood the consequences of his plea in a fairly rudimentary way. 27  
Furthermore, the Court wrote, Brady's plea was voluntary because it 
was not the result of actual or threatened physical harm, mental 
coercion overbearing the defendant's will, or the defendant's sheer 
inability to weigh his options rationally.28  The Court rejected Brady's 

21  Act of June 25, 1948, ch 645, 62 Stat. 683, 760 (current version at 18 U.S.C. § 1201(a) 
(1982)). 

22 390  U.S. 570 (1008) 
23  A guilty plea defendant may withdraw his plea before sentencing under rule 32(d) of the 

Federal Rules cif Criminal Procedure. After sentencing, however, the defendant may only 
challenge his guilty plea by direct appeal or by a motion under 28 U.S.C. 2233  (1982). 

24  See Brady v. United States, 397 U.S. at 743-45. 
25  See id. at 748. The Court had previously used the voluntary and intelligent standard to 

assess the validity of guilty pleas. See Machibroda v. United States, 368 U.S. 487, 493 (1962) 
(bolding that la] guilty plea, if induced by promises or threats which deprive it of the character 
of a voluntary act, is void"); Kercheval v. United States, 274 U.S. 220, 223 (1927) (stating that 
lout of just consideration for persons accused of crime, courts are careful that a plea of guilty 
shall not be accepted unless made voluntarily after proper advice and with full understanding 
of the consequences"). In Brady v. flouted States, however, the Court set out most clearly the 
ramifications of the standard 

16  See Brady v. United States, 397 U.S. at 748. 
27  See id. at 748 n.6 The Court found Brady's plea to be intelligent because he -was advised 

by competent counsel, he was made aware of the nature of the charge against him, and there 
was nothing to indicate that he was incompetent or otherwise not in control of his mental 
faculties." Id. at 756 

ill See id at 750 
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claim that a guilty plea is involuntary if the defendant is influenced 
by the fear of a more severe penalty at tria129  and thus also rejected 
the notion that plea bargaining itself vitiates the voluntariness of guilty 
pleas.3° In effect, the Court crafted the voluntary and intelligent 
itandarcl in such a way that almost all pleas would meet it. The 
Court then stated that in the case at bar — in which the voluntary 
and intelligent standard was satisfied — the Constitution did not 
require that the defendant "be permitted to disown his solemn admis-
lions in open court that he committed the act with which he is 
chArged "31  

The Court's language in this section of the opinion seems to reflect 
a belief that all guilty pleas that meet the voluntary and intelligent 
standard are honest and truthful confessions and are not affected by 
factors independent of the defendant's guilt or innocence — in other 
words, that such pleas are accurate. The Court noted, for example, 
that it would have had "serious doubts" about the case if it suspected 
that offers of leniency magnified the risk that defendants would falsely 
:ondemin themselves. 32  The Court's equation of voluntariness and 
ntelligence with accuracy suggests that prosecutorial misconduct that 
ioes not go so far as to render a plea involuntary or unintelligent 
should have no bearing on the validity of a plea. 

But the view that all guilty pleas satisfying the voluntary and 
Intelligent standard are accurate is unrealistic. Guilty pleas today are 
aot necessarily honest gestures of contrition. The modern guilty plea 
s more like "intelligent capitulation."33  The great bulk of guilty pleas, 
it least in busy urban jurisdictions, are negotiated pleas. 34  Defendants 

z° See id. at 751. In two companion cases to Brady v. United States, the Court held that 
pies resulting from a prior coerced confession was voluntary, cc McMann Richardson, 397 

.768-7t (1970), a plea induced by a desire it possible maximum 
ienalty was voluntary, se P North Carolina, 397 U.S. 790, 794-95 (1970). 

" Prior decisions of the o arguably called for a narrower definition of "voluntary" and 
ast doubt on the validity of the entire institution of plea bargaining. In Jacksou and other 
ases, the Court had held that certain burdens on the exercise of constitutional rights are 
inconstitutional. See, e.g., Garrity v. New Jersey, 385 U.S. 493, 500  007/ (invalidating a 
ioliceman's conviction because it was based on self-incriminating testimony induced by the 
hreat of kitting his job). The arrangements attacked in these cases resembled plea bargaining 
n offering preferential treatment to those willing to waive a constitutional right. See Comment, 
laother Look at Uncorisirtutiorsal Condstiorts, 117 U. PA. L. REV. 144, 178-80 (i08). The 
:ourt, however, denied the relevance of this line of cases. It specifically distinguished facksolt, 
laiming that the case did not hold that the death penalty provision of the kidnaping statute 
was inherently coercive of guilty pleas, but only that it needlessly encouraged them. See Brady 

United States, 397 U.S. at 746 
31  Brady v. trusted Stales, 397 U.S. at 757. 
.1 / See id. at 758 
"See Uviller, Pkading Guilty: A Critique of Four Models, 41 LAw & CONTEMP. PROBS. 

02, 119 (1977). 

34  The frequency of plea bargaining varies widely from place to place. It has been estimated 
hat on percent of all guilty pleas in Detroit are bargained-for. See Newman, Profile of Guilty 
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agree to plead guilty in return for concessions in the charges against 
'them and the punishment they are threatened with. The pressure on 
defendants to plea bargain is overwhelming, and many of the induce-
ments to plead guilty bear no relation to the defendant's acts or to his 
actual guilt under the law." Defense attorneys, who are often their 
clients' sole representatives, can have inordinate influence on the de-
cision to plead guilty, especially when defendants are ignorant of the 
precise legal issues on which their cases depend. Some defense attor-
neys encourage guilty pleas to realize quick profits.36  Even honest 
attorneys feel the pressure to bargain.37  The heavy caseloads in many 
jurisdictions make plea bargaining an imperative for prosecutors. In 
addition, some prosecutors are so concerned with statistical measures 
of success that they aim to "'get something" from every defendant" 
and offer their most attractive bargains in their weakest cases." 
Faced with an offer whose generosity is measured to outweigh the 
chance of acquittal, the defense lawyer may have no choice but to 
advise even an innocent defendant to plead guilty.40  For example, a 
defendant who is offered a deal that would enable him to go free by 
pleading guilty has little incentive to stay in jail long enough to see 
his case go to trial.4' These considerations make clear that a defen-
dant's decision to plead guilty often has little to do with the facts of 
his case. 

Plea: A Proposed Trial Court Procedure for Accepting Guilty Pleas, 17 WAYNE L. R.Ev. 1195, 
'196 n.8 ('971). Observers in Philadelphia, Baltimore, and Pittsburgh, however, claim that 
only about 35 percent or less of guilty pleas in those cities result from plea bargaining. See 
Schulhofer, Is Pka Bargaining Inevitable?, 97 FlAsty. L. Rtv. 1037, 1047 (1984). But in some 
cities where relatively few pleas are officially considered "bargained," many others are the 
product of informal negotiation. Many defendants are convicted by way of "slow pleas"— brief 
bench trials that are less than adversarial in nature. See White, A Proposal for Reform of the 
Plea Bargaining Process, 119 U. PA. L. BEY• 439,  441-42 (1971). 

35  See D. MAYNARD, INSIDE PLEA BARGAINING 196-97 (l984) (arguing that a preference for 
plea bargaining is built into the structure of the criminal justice system). 

36  See Alschuler, The Defense Attorney's Role in Plea Bargaining, 84 YALE L.J. 1179, 1181-
8s ('975) (quoting a Boston lawyer's statement that la) guilty plea is a quick buck"). 

37  See id. at 1201. 
" See Alschuler, The Prosecutor's Role in Plea Bargaining, 36 U. CHI. L. REv. so, 6o 

(1968). 
39  See id. The strength e the state's case is the crucial factor in the bargaining process. 

See id. at 58-59 (quoting a Chicago prosecutor as saying 'when we have a weak case for any 
reason, we'll reduce to almost anything rather than lose"); Note, Guilty Plea Bargaining: 
Compromises by Prosecutors to Secure Guilty Pleas, 112 U. PA. L. REV. MS, app. at spot (1964) 
(reporting that weakness in the government's case was the factor most likely to encourage the 
prosecutors surveyed to plea bargain). 

40  Professor Alschuler describes the case of an innocent defendant who pleaded guilty to 
simple battery rather than risk conviction for kidnaping and forcible rape; the defense attorney 
said that he would be "playing God" to stand in the defendant's way and that he could not tell 
his client that 'professional ethics" required a course that might have ruined the defendant's 
life. See Alschuler, supra note 38, at 61. 

41  See White, supra note 34, at 444• 
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Most importantly, the Court itself has shown that a realistic ap-
proach to plea bargaining is necessary. Notwithstanding its several 
equations of guilty pleas with accurate confessions, the Court recog-
nized elsewhere in Brady v. United States that many guilty pleas are 
calculated and that certain kinds of prosecutorial misconduct may 
therefore threaten their accuracy. For example, the Court spoke of 
the "mutuality of advantage" of plea bargaining" and recognized that 
the decision to plead guilty is often heavily influenced by the defen-
dant's appraisal of the state's case.43  These statements suggest that 
the Court intended judges to consider factors such as prosecutorial 
nondisclosure in evaluating the validity of guilty pleas. But the Court 
left more direct evidence of its recognition that prosecutorial miscon-
duct may threaten the accuracy of bargained-for pleas. Justice White 
pointedly included the phrase "absent misrepresentation or other im-
permissible conduct by state agents" in his exposition of the voluntary 
and intelligent standard." This language suggests that even voluntary 
and intelligent pleas can be invalidated when they are tainted by 
prosecutorial misconduct during plea bargaining.'" 

One year later, in Santobello v. New York,'" the Court ratified the 
suggestions in Brady v. United States that courts should consider 
prosecutorial misconduct when assessing the validity of guilty pleas.47  
It explicitly stated that the considerations favoring plea bargaining 
"presuppose fairness in securing agreement between an accused and a 
prosecutor"48  and that although heavy caseloads may explain prose-
cutorial misconduct, they do not excuse it.49  This language shows 
beyond any doubt that unfair prosecutorial practices may themselves 
provide a reason to invalidate guilty pleas. Combined with the lan-
guage of Brady v. United States, it makes clear that the Court's guilty 
plea jurisprudence does not preclude application of a rule, such as 
that of Brady v. Maryland, aimed at protecting defendants from 
prosecutorial misconduct. 

42  See Brady v. United States, 397 U.S. at 752. 
43  See id. at 756. 
44  id. at 757. 
45  One contemporaneous commentator argued that Brady v. United Sidles validated plea 

bargaining because of practical, administrative concerns. See The Sterns's Court, 1969 Tern, 
84 HAIV. L. REV. 30, 153-54 (1970). This interpretation suggests that any guilty plea challenge 
that does not present a general attack on the plea bargaining system should be unaffected by 
the case. 

46  404 U.S. 257 (1971). 
47  Ste id. at 260-61. In Saretabello, a new prosecutor recommended a heavy sentence for a 

defendant who had pleaded guilty after a previous prosecutor promised to make no recommen-
dation as to sentencing. The Supreme Court held that the defendant deserved relief but 
remanded the case for determination of whether that relief should be specific performance of 
the plea agreement or permission for the defendant to withdraw his plea. See it at 263. 

44  Id. at 261. 
4° See it at 260. 

z 
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111. APPLYING BRADY V. MARYLAND TO GUILTY PLEA CASES 

Part II of this Note argued that the realities of plea bargaining 
And much of the Supreme Court's language in Brady v. United States 
call for courts to consider prosecutorial misconduct when assessing the 
validity of guilty pleas. This Part argues that prosecutorial nondis-
closure of material evidence favorable to the accused is the sort of 
misconduct that requires invalidation of a plea. It then details the 
way in which the Brady v. Maryland duty to disclose should operate 
in the context of guilty pleas. 

A. The Unfairness of Failing to Apply Brady v. Maryland 

Courts have reacted in different ways to the argument that the 
Brady v. Maryland duty to disclose should apply in guilty plea cases. 
In Family v. Smith,5° a United States District Court found that the 
prosecution does have a duty to disclose in the guilty plea context. 
Fambo was originally charged with two counts of possession and 
intent to use an explosive substance (a class B felony), but pleaded 
guilty to one count of possession of an incendiary device (a class D 
felony). More than a year after his sentencing, Fambo learned that 
one of the two bombs he had originally been charged with possessing 
had been emptied of its explosive contents and filled with sawdust by 
police, making it impossible for him to have been guilty of at least 
one count of the original indictment. He petitioned for habeas corpus 
relief on Brady v. Maryland grounds. The district court, although 
denying the petition," wrote that "[l]n order to maintain the integrity 
of the plea bargaining process . . . a prosecutor has a duty, during 
the course of plea bargaining, to disclose to the defendant evidence 
that is as clearly exculpatory of certain elements of the crime charged 
as is the contested evidence in this case."52  

In Campbell v. Marshal1,53  however, the Sixth Circuit concluded 
that the prosecutor's duty to disclose is limited to cases that go to 
trial. In Campbell, the defendant shot his estranged wife and her 
companion, but claimed that the companion had reached for his 
pocket as if he were about to pull a gun. The prosecution, faced with 
the defense's request for all material information, failed to disclose 
that the police had found a .25 caliber semi-automatic pistol in the 

w  433 F. SuPP• Soo (W.D.N.1'.), qff'd, 565 F. 2d 233 (2c1 Cir. 19771 (per curiam). 
sl.The district court concluded that the nondisclosure was harmless and that there was 

sufficient mutuality of advantage to make the bargain reasonable and fair. See Fambo, 433 F. 
Supp at boo. The Second Circuit affirmed, agreeing that "Farnbo was guilty of the offense for 
which he was sentenced, got what be bargained for, and that there was a factual basis for the 
plea." See Fambo, 565 F.2d at 235 

51  Faxibo. 433 F. SuPP. at 598 
33  169 F.2d 324 (6th Cif. 1985). 
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male victim' pocket. The defendant pleaded guilty to two counts of 
aggravated murder." After learning of the gun's existence, Campbell 
petitioned unsuccessfully for a writ of habeas corpus.55  

On appeal, Campbell contended that he had pleaded guilty only 
because he had no believable claim of self-defense, and that he would 
have gone to the jury with such a claim had he known of the gun.56  
The appeals court assumed that the prosecution had committed a 
Brady v. Maryland violation sufficient to reverse a guilty verdict 
obtained at tria1.57  It nonetheless denied the petitioner relief. Al-
though the court admitted that the withheld information could have 
affected the defendant's bargaining power in negotiating a plea, it 
stated that "there is no authority within our knowledge holding that 
suppression of Brady material prior to trial amounts to a deprivation 
of due process."58  Instead, the court limited its evaluation of the 
guilty plea to determining "whether under such circumstances peti-
tioner's guilty plea was intelligently and voluntarily made with the 
advice of competent counsel."59  Finding that the plea was voluntary 
and intelligent, the court denied Campbell relief.60  

The Fambo court saw what the Campbell court missed — that 
prosecutorial nondisclosure of evidence is a hazard to accurate guilty 
plea convictions, and that application of the Brady v. Maryland duty 
combats this problem. During plea bargaining, suppression of evi-
dence favorable to the accused poses two dangers: it could either 
induce innocent defendants to plead guilty or compel guilty defendants 
to plead guilty to charges more serious than the crimes they commit-
ted.61  The first of these problems shocks our sensibilities, but is less 

54  See id. at 315-16. The two counts each carried maximum possible sentences of life 
imprisonment. In exchange for Campbell's guilty plea, the prosecution struck from the original 
indictment several specifications that could have resulted in the death penalty upon conviction. 
The specifications were that Campbell had committed each murder as part of the killing of two 
or more persons and that each murder was committed during the course of an aggravated 
burglary. The prosecution also dropped the aggravated burglary count. If Campbell had been 
convicted of aggravated murder subject to one of the specifications, he could have received the 
death penalty. See id. at 316. 

35  See id. at 316. 
36  See id. at 317. Campbell also argued unsuccessfully that the trial judge failed to warn 

him of the consequences of his guilty plea and that this failure violated his fourteenth amendment 
due process rights. See id. at 324. 

37  See id. at 318. 

38  Id. at 322. 
59  Id. at 313. 

6° See id. at 321. The -ame path was followed by the court in United States v. Wolaik, 
48o F. Supp. 1205 (W.D. Pa. 1979). The defendant in that case argued that the government's 
failure to provide him with the statements of alleged coconspirators rendered his guilty plea 
invalid. Judge Snyder read the Supreme Court's words in Brady v. United States to mean that 

'a defendant cannot expect to obtain Brady iv. Maryland) material for use in a pretrial decision 

to plead guilty." Id. at 1210. 

61  See Wertheimer, The Prosecutor and Me Gunman. 89 ETHICS 269, 269 (1979). 
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jtant than it seems: observers agree that the criminal justice 
pro& 

system accuses very few truly innocent persons of criines.62  The ha , 

second danger, however, does threaten great harm. Although plea 
A f 

bargaining allows many defendants to plead guilty to charges less 
than 

serious than their crimes, it may, in the absence of a prosecutorial 
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duty to disclose, cause others to plead guilty to unjustly severe 
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A: 

Nondisclosure during plea bargaining creates a real threat of in- 
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example, the punishment for a guilty defendant in a typical barroom 
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killing case might vary enormously — from the death penalty for first 
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degree murder to a few years in prison for voluntary manslaughter 
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— depending on the defendant's ability to bargain with the prosecu- 
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the abili of 
rate gu . 

is true at trial, the relative strengths of the two sides' 
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cases is crucial. But because there is no neutral factfuider, the two 
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sides' perceptions of the strength of their cases become more important 
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than the actual facts of the case. When the prosecutor charges a more 
fa , 

serious crime than the defendant committed64  and deprives the defen-
dant of exculpatory information he would be entitled to at trial, the 
defendant's perception of the forces arrayed against him is skewed 
such that he cannot bargain down to an appropriate result. 

Thus, when a prosecutor withholds information from a defendant 
who plea bargains, he unfairly comnrornises-the-clefendants...rin 
the same ways that nondisclosure prejudices a defendant who goes to 
trial. -Just as in Brady v. ar/l -th--  hold—ir—l—a--Tfro evi ence 
cause a defendant to receive harsher punishment than his crime re-
quires, and, just as in Brady v. Matyland, the state itself causes this 
inaccuracy by abusing its prosecutorial discretion. Plea bargaining, 
no less than a trial, is aimed at determining guilt and punishment in 
a just way. Even though plea bargaining assumes the verdicts it 
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42  See B. JACILSON, LAW AND DISPIWER 81 (1984) (quoting a New York prosecutor as saying 

"Why should I go after somebody I thought wasn't guilty? I can't keep up with the ones I 

know are guilty.); M. MAYER, THE LAWYERS 136 (1967) (quoting Dean Edward Barrett, jr., 
Carr. 

who argues that lour system of criminal courts is organized to deal with a situation in which 
t. 

police and prosecutor screen out all but the most clearly guilty"). 
63  One prosecutor has used the barroom killing example to illustrate this problem of "variable 

d 

guilt • See Specter, Book Review, 76 YALE L.j 604, 6o6 (1967) 
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" See Alschuler, supra note 38, at 63 (stating that many prosecutors overcharge in this way). 
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produces will sometimes be inaccurate, it does not condone unduly 
harsh verdicts. Any inconsistency must be in the defendant's favor. 
A defendant who is misled into pleading guilty to a crime more serious 
than the one he committed receives no "bargain" — he receives no 
benefit in exchange for the benefit he grants to the government by not 
exercising his right to trial. 

Application of the Brady v. United States standard without ap-
plication of the Brady v. Maryland duty fails to remedy this unfair-
ness. Bargained-for pleas will almost never prove involuntary under 
Brady v. United Stales, because they can rarely be characterized as 
physically or mentally coerced, or as irrationally reached. Nor does 
the requirement of Brady v. United States that a plea be made intel-
ligintly provide any aid, for the Supreme Court has effectively held 
that pleas are intelligent whenever the defendant has the benefit of 
counsel and understands the consequences of his actions in the most 
elementary sense.65  The unfairness of reducing a defendant's bar-
gaining power by withholding evidence favorable to his case mandates 
that courts apply the Brady v. Maryland duty to cases settled by 
guilty pleas.66  Although Brady v. Maryland arose in the context of a 
trial, nothing in the opinion suggests that the rule should not apply 
to guilty pleas as well. The court stated that "our system of the 
administration of justice suffers when any accused is treated un- 

fairly."67  

See supra p. too8. 
66  It could be argued that application of the Brady v. Maryland duty is unnecessary because 

in a case in which there is danger of an inaccurate verdiq the defendant may attack the plea 
on the ground that it lacks a factual basis. Although courts generally recognize the necessity 
that a plea have a factual basis, the doctrine remains murky and unpromising. It is, for 
example, unclear whether such a challenge rests on constitutional grounds or only on the Federal 
Rules of Criminal Pitcedure. Rule ii(f) directs a judge not to accept a guilty plea if be cannot 
satisfy himself that a factual basis exists by personally questioning the defendant. In McCarthy 
v. United States, 394 U.S. 459 (1969), the Court wrote that this rule is designed to protect 
defendants who plead guilty without knowing that their acts do not constitute the crimes with 

which they are charged, tee id. at 467, and hinted that the inquiry might be of constitutional 
significance because of the link between the factual basis for a plea and its voluntariness, see 

id. at 465-66. The Court, however, paid little attention to this doctrine in Brady v. United 

States, and has never provided guidance as to the correct evidentiary standard, see Arenella, 

Reforming the Federal Grand Jury and the State Preliminary Hearing To Prevent Conviction 

Without Adjudication, 78 MICH. L. REv. 463, 515-17 (1980). 111 any cue, a factual credibility 
test is too severe to combat or correct prosecutorial nondisclosure. Because defendants are often 
guilty of some participation in the crime, a plea of guilty to an unjustly severe offense will often 
seem factually credible, even in light of the suppressed evidence. This is the situation of 
Campbell, caught between the onerous factually credible standard and the more lenient Brady 

v. Maryland standard. The revelation of the victim's gun in Campbell v. Marshall did not rob 
Campbell's plea of its factual basis, because it did not give Campbell an alibi or prove that he 
did not fire the fatal shots. But the gun was favorable evidence under Brady v. Maryland 
because it made it more likely that Campbell acted in self-defense. 

67  Brady v. Maryland, 373 U.S. at 87 (emphasis added). 
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B. Fashioning the Standard 

The Brady v. Maryland duty should be redefined to encompass 
guilty pleas. As at trial, three elements are necessary to make out a 
due process violation. The prosecution must fail to disclose evidence, 
that evidence must be favorable to the defendant, and it must be 
material. The traditional materiality standard, however, does not 
make sense in the guilty plea context, and a new standard, based on 
the standard for proving guilt at trial, should apply. 

Whereas the determination of nondisclosure is a straightforward 
factual inquiry, deciding whether evidence is favorable to the defen-
dant is more complicated. The correct definition of "favorable" is 
dictated by Brady v. Maryland's focus on the accuracy of verdicts.68  
Evidence should be considered favorable if it bears on our beliefs 
about the crime itself — if it would make a factfinder less likely to 
believe that the defendant is guilty of the crime with which he has 
been charged or that he deserves the punishment he has received. 
Evidence that goes to the credibility of a prosecution witness, for 
example, should be considere&favorable because it can convince a 
factfinder that the defendant did not do what he is charged with 
doing." Any evidence that would tend to erode the factual under-
pinnings of the defendant's guilt or punishment should trigger the 
duty to disclose. 

Suppressed information that would have changed a defendant's 
mind about pleading guilty but is not exculpatory of the charge to 
which he pleaded guilty should not be considered favorable. There 
is no constitutional violation if the record shows that the defendant's 
verdict and punishment are accurate in light of all the evidence. The 
information withheld in such cases would not tend to show that the 
accused was guilty of a less serious charge or was innocent, and it 
would thus not fall under the Brady v. Maryland umbrella. 

In United States v. Putna,7° for example, the defendant had agreed 
to plead guilty in exchange for the government's assurance that no 
other investigations of him were pending. 71  After the defendant 
served his sentence, the state indicted him on charges stemming from 
another investigation that had been pending at the time of the agree-
ment. He sought to have the indictment dismissed. Although the 
court did not ultimately base its decision to dismiss the indictment on 

" Justice Douglas's opinion described favorable evidence as evidence that "would tend to 
exculpate [the defendant) or reduce (his) penalty." See Brady v. Maryland, 373 U.S. at 88. 

" See United States V. Bagley, los S. Ct• 3375,  3380  0985) ("Impeachment evidence, as 
well as exculpatory evidence, falls within the Brady It. Maryland) rule" because Itlhe jury's 
estimate of the truthfulness and reliability of a given witness may well be determinative of guilt 
Of innocence'" (quoting Napue v. Illinois, 360 U.S. 264, 269 (i939))) 

705 2 , F. Supp. 238 (E.D.N.Y. 1981). 
71  See id. at 259-60. 
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the fact of nondisclosure,72  it opined that suppression of the infor-
mation about the pending investigation was amenable to Brady v. 
Maryland analysis." The court, however, was wrong in this conclu-
sion, because the information suppressed was not favorable to the 
defendant. Revelation of the pending investigation would not have 
made the factfinder less likely to believe the defendant was guilty of 
the crime with which he was charged. Suppression of such informa-
tion does not endanger the factual accuracy of guilty pleas and thus 
does not cause the kind of unfairness necessary to activate the Brady 
v. Maryland duty. 

The case of People v. Jones74  provides another example of a 
situation in which the duty to disclose should not apply. In that case, 
the prosecution failed to inform the defense that the complaining 
witness had died. The court correctly declined to apply the Brady v. 
Maryland duty. Although the information about the witness's death 
would have revealed that the prosecution would have had difficulty 
in gaining a conviction, it was not exculpatory. It would not have 
made a third party more likely to believe the defendant was not guilty 
of the crime with which he was charged. There is no risk in such a 
case, as there was in Brady v. Maryland, that the accused will be 
punished for a crime he did not commit." 

The third prong of the Brady v. Maryland test is whether the 
suppressed and favorable evidence is material. A new materiality 
standard must be designed to apply to guilty pleas, because the stan-
dard that applies to trial verdicts makes little sense in the guilty plea 
context. The correct standard should require that a guilty plea be 
invalidated when the revelation of suppressed information creates a 
reasonable doubt, in light of all the evidence, that the defendant is 
not guilty of the crime to which he pleaded guilty. The reasonable 
doubt standard in the trial context expresses society's belief about 
when it is appropriate to impose criminal sanctions on a defendant. 
When a defendant chooses to plead guilty rather than to put the state 
to its proof at trial, we usually ascribe a "presumption of verity"76  to 
the defendant's admission of guilt. But when a factor such as prosecu-
torial nondisclosure gives us reason to doubt the accuracy of that plea, 
we should discard this presumption77  and resort to the standard for 

72  See id. at 262-63. The court based its holding on the prosecution's breach of the plea 

agreement, to which it applied contract law principles. 
73  See id. at 261-62. 
74  44 N.Y.2d 76, 375 N.E.2c1 41, 404 N.V.S.2d 85 (1978). 
73  The court believed that the defendant's own testimony at the post-conviction bearing 

established that the plea was factually accurate. See Jones, 44 N.Y.2d at 82, 375 N.E.2d at 

44-45. 40.4 N.Y.S.2d at 89. 
76  Blackledge v. Allison, 431 U.S. 63, 74 (1977). 
77  Cf. Menna v. New York, 423 U.S. 61. 62 n.2 (1917) (noting that the Brody v. United 

States line of cases means that guilty pleas should be tre.ited as reliable admissions of factual 
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which the plea is a replacement. If the revelation of suppressed 
evidence creates a reasonable doubt that the defendant is guilty, it 
requires invalidation of his guilty plea. 

Implementing this standard requires an evidentiary hearing." At 
such a hearing, the judge should reexamine the evidence in the case 
in light of the suppressed information to determine whether there is 
a reasonable doubt that the defendant committed the crime with which 
he is charged. Although this proceeding is adversarial in nature, it is 
not a full-blown trial. In cases like Campbell, the relevant facts will 
appear in the records of the proceedings in which the defendant 
pleaded guilty and first attempted to withdraw his plea.79  In other 
cases, relatively streamlined fact-finding will suffice to tell a judge 
whether the defendant's bargain produced an accurate result in light 
of the suppressed information. In cases in which the evidence of guilt 
is still available, the government has the option to forgo the hearing 
and once more allow the defendant the choice of pleading or going to 
trial. And in the occasional case in which a detailed record must be 
built, the sacrifice will be worth the gain in serving the values of 
fairness underlying Brady v. Maryland 

W. CONCLUSION 

Application to guilty plea cases of the Brady v. Maryland duty to 
disclose requires that a defendant challenging the validity of his guilty 
plea demonstrate that suppressed evidence creates a reasonable doubt 
as to his guilt of the crimes to which he pled. Defendants plead guilty 
on the basis of many factors unrelated to their culpability — the 
prospects of long delays before trial, their perceptions of their attor-
neys' competence, their sometimes imperfect understanding of the law, 
judges' reputations, and so on — and when the state suppresses 
exculpatory information that could offset such considerations, it cre-
ates the risk of factually inaccurate pleas. The frequency of over-
charging and the fact that prosecutors make their most tempting offers 
in their weakest cases exacerbate that risk. Application of the Brady 
v. Maryland duty is necessary to combat the threat of inaccurate pleas 
created by nondisclosure. 

guilt unless tainted by constitutional violations that make the process "logically inconsistent with 
the valid establishment of factual guilt"). 

;5  Cf. Blackkdge, 431 U.S. at 76 (holding that a bearing is due a defendant seeking habeas 
corpus relief from a guilty plea when his specific factual allegations are not "palpably incredible"); 
Fontaine v. United Slates, 411 U.S. 213, 215 (1973) (holding that the defendant was entitled to 
a bearing when the record before the district court did not 'conclusively show* that be was not 
entitled to relief). 

79  See Campbell v. Marshall, 769 Ford 314, 31$ (6th Cit. 1985). 
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Application of the duty to guilty plea cases would also have sym-
bolic importance. It would alert prosecutors that courts expect fair 
dealing from them in plea negotiationz,  as well as in trials. Because 
plea bargaining is the primary means by which cur system reaches 
verdicts, it is imperative that the same standards or fair play apply 
to guilty pleas as apply at trial. Defendants who agree to sacrifice 
their right to a trial help keep the criminal justice system from col-
lapsing under the weight of its caseload. That system owes such 
defendants the same duty of fairness it owes defendants who proceed 
to trial. 

... 
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Re: Canadian Bar Submission to the Royal Commission 
on the Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

Mr. Phil Dixon, our Arkansas State Bar Association President, has 
provided me with copies of your letters to him of June 10, 1988, 
and August 5, 1988. 

In response to your question, I am enclosing copies of pertinent 
portions of the Arkansas Rules of Criminal Procedure. 

In addition, I am providing you with a decision of the Arkansas 
Supreme Court relating to the disclosure of exculpatory 
statements. 

Of course, the United States Supreme Court has passed upon the 
subject in the United States. The landmark case is the case of 
Brady v. Maryland, 373 U.S. 83 (1963), I am sure you probably 
have been provided with a copy of that case for your examination. 
If not, I would be more than happy to obtain a copy for you. 
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Rule 
Regulation of Discovery 
19.1. Investigation not to be impeded 
19.2. Continuing duty to disclose 
19.3. Custody of materials 
19.4. Protective orders 
19.5. Excision 
19.6. In camera proceedings 
19.7. Failure to comply: sanctions 
Procedure Before Trial: Omnibus Hearing 
20.1. General procedural requirements: policy statement 
20.2. Setting of omnibus hearing 
20.3. Omnibus hearing 
20.4. Pretrial conference 

RULE 17. DISCLOSURE TO DEFENDANT 

RULE 17.1. Prosecuting Attorney's Obligations. 
(a) Subject to the provisions of Rules 17.5 and 19.4, the prosecut-

ing attorney shall disclose to defense counsel, _upon timely request, 
the following material and information which is or may come within 
the possession, control, or knowledge of the prosecuting attorney: 

(i) the names and addresses of persons whom the prosecuting at-
torney intends to call as witnesses at any hearing or at trial; 

tii) any written or recorded statements and the substance of any 
oral statements made by the defendant or a codefendant; 

those portions of grand jury minutes containing testimony of 
the defendant; 

any reports or statements of experts, made in connection with 
the particular case, including results of physical or mental examina-
tions, scientific tests, experiments or comparisons; 

any books, papers, documents, photographs or tangible objects, 
which the prosecuting attorney intends to use in any hearing or at 
trial or which were obtained from or belong to the defendant; and 

any record of prior criminal convictions of persons whom the 
prosecuting attorney intends to call as witnesses at any hearing or 
at trial, if the prosecuting attorney has such information. 

(b) The prosecuting attorney shall, upon timely request, inform 
defense counsel of: 

the substance of any relevant grand jury testimony; 
whether, in connection with the particular case, there has 

been any electronic surveillance of the defendant's premises or of 
conversations to which he was a party; 

the relationship to the prosecuting authority of persons whom 
the prosecuting attorney intends to call as witnesses. 

(c) The prosecuting attorney shall, upon timely request, disclose 
and permit inspection, testing, copying, and photocopying of any 
relevant material regarding: 

any specific searches and seizures; 
the acquisition of specified statements from the defendant. 
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(d) Subject to the provisions of Rule 19.4, the prosecuting attorney 
shall, promptly upon discovering the matter, disclose to defense 
counsel any material or information within his knowledge, posses-
sion, or control, which tends to negate the guilt of the defendant as to 
the offense charged or would tend to reduce the punishment therefor. 

Commentary to Article V 

The. rules which follow trace the con-
tours of a comprehensive discovery 
scheme characterized by broad recipro-
cal pretrial disclosure aimed at expedit-
ing the criminal justice process. 

Broad pretrial disclosure would seem 
to be not only desirable but also neces-
sary. By encouraging guilty pleas, re-
ducing delays during trial, and in gen-
eral lending more finality to the disposi-
tion of criminal cases, disclosure allevi-
ates docket congestion and permits a 
more economical use of resources. 

The need for expanded pretrial disclo-
sure requirements has been accorded 
recognition recently by the Arkansas 
General Ass.embly which, in 1971, en-
acted Act 381. This legislation, now cod-
ified as Ark. Stat. Ann. § 43-2011.1 et 
seq. (Supp. 1973,) represents a desirable 
first step toward reform of the law in 
this area. The Commission has sought to 
follow the lead of the legislature, while, 
at the same time, setting out specific 
guidelines and requirements, and relax-
ing the formaiistic aspects of the discov-
ery process by eliminating, where feasi-
ble, written motion practice. 

Article V is divided into four rules. 
The initial rule, Rule 17, addresses itself 
to required and discretionary disclo-
sures by the prosecution. The scope of 
disclosure and the manner in which it 
may be accomplished are set out with 
particularity. 

Rule 17.1 spells out the prosecutor's 
obligations respecting disclosure. The 
provisions of 17.1 are innovative not 
only in scope and design, but also in that 
they require certain information to be 
made available to a defendant upon re-
quest. A written motion addressed to the 
trial court's discretion is no longer an 
essential prerequisite. This, of course, is 
not to say that the rule divests the trial 
court of authority to exercise an appro-
priate degree of control over the discov-
ery process. Neither does Article V man- 

date unlimited discovery. Rule 17.5 im-
poses limitations on required prosecu-
torial disclosure to protect the prosecu-
tor's work product, the identity of an in-
formant where his identity is not rele-
vant or material to the issues at hand, 
and material the disclosure of which 
would involve a substantial risk of 
grave prejudice to national security. Ad-
ditionally, under Rule 19.4, the trial 
court is specifically vested with author-
ity to order disclosures restricted or de-
ferred. 

The prosecuting attorney's obligations 
under this rule extend to material and 
information within the knowledge, pos-
session, or control of members of his 
staff and of any others who have partici-
pated in the investigation or evaluation 
of the case and regularly report, or with 
reference to the particular case, have re-
ported to his office. 

Rule 17.1 (a) (i) is congruent with ex-
isting authority insofar as it requires 
disclosure of names of witnesses. 

Rule 17.1 ;a) (ii) is also consonant 
with present law to the extent that it 
provides for discovery of written or re-
corded statements of a defendant. See, 
§ 43-2011.2 (Supp. 1973). Insofar as dis-
covery extends to the substance of oral 
statements by the defendant and writ-
ten, recorded, and oral statements of co-
defendants, this provision is innovative. 

Prior to the enactment of Act 381, a 
defendant apparently could not, as a 
matter of right, compel production prior 
to trial of a copy of a written confession, 
at least where the confession would not 
itself furnish evidence that it was invol-
untarily given. Howell v. State, 220 
Ark. 278, 247 S.W.2d 952 (1952). Nei-
ther could he force the disclosure of rele-
vant statements made by witnesses 
against him, unless a "fair trial" was 
impossible without such disclosure. 
Johnson v. State, 250 Ark, 132, 464 
S.W.2d 611 (1971). See, also, Bates v.  

State, 210 Ark. 1014. 
(1947). Subsequent to 
Act 381, it has been he 
a defendant to cross-e 
without making avail 
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Rush v. State, 252 An 
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RULES OF CRIMINAL PROCEDURE Rule 17.2 

RULE 17.2. Prosecuting Att 
tions. 

(a) The prosecuting attorney shall perform his obligations under 

Rule 17.1 as soon as practicable. 
(b) The prosecuting attorney may perform these obligations in 

any manner mutually agreeable to himself and defense counsel or 

by: 
notifying defense counsel that material and information, de- 

scribed in general terms, may be inspected, obtained, tested, copied, 

recorded or photographed, during specified reasonable times; or 
making available to defense counsel at a time specified such 

material and information, and suitable facilities and arrangements 

for inspection, testing, copying, recording or photographing of such 

material and information. 
(c) 

The prosecuting attorney may impose reasonable conditions, 
including an appropriate stipulation concerning chain of custody, to 
protect physical evidence produced under this Article. 

orney's Performance of Obliga- 
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1981). 
r failed to disclose 
rial witness until  

the day of the trial, the prosecutor failed 
to comply with the rule, and the five 
minutes period granted to the defendant 
in order to interview the witness was 
insufficient to cure the prosecutor's non-
compliance. Lewis v. State, 286 Ark. 
372, 691 S.W.2d 864 (1985). 

Untimely Request for Disclosure. 
Where the record clearly reflected 

that the defendant was aware from his 
pretrial discovery that a certain infor-
mant would be called as a witness and 
that his credibility would be in issue, 
but he waited until the end of his case to 
call the prosecutor and the informant's 
attorney in an effort to impeach the in-
formant's story by showing that the in-
formant had been promised leniency re-
lating to his part in the crime, the defen-
dant simply failed to make his proof re-
quest in a timely manner. Garcia v. 
State, 18 Ark. App. 110, 711 S.W.2d 176 
(1986). 

Where defendant made the appropri-
ate request under this rule and sought 
the basis of the results of a missing fin-
gerprint report, pursuant to subdivision 
(a)(iv), and the information testified to 
by the expert was neutral and nonprejt,  
dicial, the defendant was entitled to 
challenge the state's conclusion by hay- 

ing his own tests performed, but he had 
to timely object. The defendant could not 
wait to see the full strength of the 
state's case before bringing his mistrial 
request to the attention of the trial 
court. Dumond v. State, 290 Ark. 595, 
721 S.W.2d 663 (1986). 

Waiver. 
Discovery rights can be waived if the 

defense does not utilize them. Malone v. 
State, 292 Ark. 243, 729 S.W.2d 167 
(1987). 

Cited: Brown v. State, 261 Ark. 683, 
550 S.W.2d 776 (1977); Russell v. State, 
262 Ark. 447, 559 S.W.2d 7 (1977); 
Selph v. State, 264 Ark. 197, 570 S.W.2d 
256 (1978); Brenneman v. State, 264 
Ark. 460, 573 S.W.2d 47 (1978); Hughes 
v. State, 264 Ark. 723, 574 S.W.2d 888 
(1978). Price v. State, 267 Ark. 1172, 
599 S.W.2d 394 (1980); Robinson v. 
State. 7 Ark. App. 209, 646 S.W.2d 714 
(1963); Walls v. State, 8 Ark. App. 315, 
652 S.W.2d 37 (1983); Orsini v. State, 
281 Ark. 348, 665 S.W.2d 245 (1984); 
Horne v. State, 12 Ark. App. 301, 677 
S.W.2d 856 (1984); Woods v. State, 267 
Ark. 212, 697 S.W.2d 890 (1985); Snell 
v. State, 290 Ark. 503, 721 S.W.2d 628 
(1986). 



Rule 19.1 ARKANSAS COURT RI:1,ES 

RULE 19. REGULATION OF DISCOVERY 

RULE 19.1. Investigation Not to Be Impeded. 
Subject to the provisions of Rules 17.5 and 19.4, neither the prose-

cuting attorney, the defense counsel, nor members of their staffs 
shall advise persons other than the defendant having relevant mate-
rial or information to refrain from discussing the case with opposing 
counsel or from showing opposing counsel any relevant material. 

RULE 19.2. Continuing Duty to Disclose. 
If before trial, but subsequent to compliance with these rules. or 

an order entered pursuant thereto, a party discovers additional ma-
terial or information comprehended by a previous request to dis-
close, he shall promptly notify opposing counsel or the other party of 
the existence of such material or information. If additional material 
or information is discovered durirg.  trial, the party shall notify the 
court arid opposing counsel of the existence of the material or infor- 
mation. 

1987 Unofficial Supplementary Commentary to Rule 19.2 
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lant's defense preparat 
App. at 6, 708 S.W.2d at 

ANALYS i S 

Disclosure of Theory of Case. 
In Masingill v. State. 7 Ark. App. 90, 

644 S.W.2d 614 1983) the Arkansas 
Court of Appeals reviewed the convic-
tion of an appellant prosecuted for tam-
pering with physical evidence. Appel-
lant filed a discovery motion under Rule 
17.1 prior to trial. At trial a prosecution 
witness implicated both appellant and a 
city councilman in the offense. Appel-
lant had no reason to believe that the 
state's witness would implicate another 
person in the crime. Appellant at-
tempted to call the councilman as a de-
fense witness, but the court sustained 
the prosecution's objection on grounds 
that appellant had not disclosed to the 
prosecution the name of this witness be-
fore trial. The Court did not attempt to 
fashion a remedy permitting such testi-
mony by an undisclosed defense witness 
where defendant is clearly surprised by 
testimony of a prosecution witness. Nei-
ther did it characterize it as rebuttal tes-
timony. Instead, the court reversed, 
finding that, 

Under Rule 19.2 . . ., the prosecu-
tor had a continuing duty to notify ap-
pellant of iy dditional material or 
information comprehended by appel-
lant's prior discovery motion. . . .  

alhe prosecutor. . . improperly with-
held details of the alleged crime which 
should have been set out in the State's 
Bill of Particulars. 

7 Ark. App. at 93, 644 S.W.2d eit 615 
The court also found that the state 

failed to comply properly with a discov-
ery motion, apparently because it failed 
to identify its main witness by name. 
Counsel for appellant knew the witness' 
identity, however, and attempted to in-
terview her prior to trial, so it appears 
that reversal stemmed mainly from fail-
ure to disclose that there was an 
uncharged accomplice. The case seems 
to stand for the proposition that in re-
sponse to a Rule 17.1 motion the state 
should disclose the identity of any other 
participant in the crime if it intends to 
produce evidence that there was another 
participant. Failure to do so places the 
defendant in the position of being un-
able to present testimony from a witness 
who would in some cases be both avail-
able and eager to dispute the state's evi-
dence. See Speer v. State, 18 Ark. App. 
1, 708 S.W.2d 94 (1986), where the court 
of appeals observed that the Masin gill 
decision was required because "with- 
holding of details of the crime . • • 
clearly served to frustrate the appel- 
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Failure to Disclose. 
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June 15, 1988 

Gordon F. Proudfoot 
Boyne Clark 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia B2Y 3Z5 

Dear Mr. Proudfoot: 

Re: Canadian Bar Submission to the Royal Commission 
on the Prosecution of Donald Marshall, Jr. 

The Attorney General of California, John K. Van de Kamp, 
requested that I respond to your inquiry regarding timely 
mandatory disclosure of exculpatory evidence to the defense in a 
criminal prosecution. We do have procedures for such disclosure. 

Under the Constitution of the United States, all government 
prosecutors, state and federal, must disclose to criminal 
defendants, even in the absence of a specific request, all 
exculpatory evidence which raises a reasonable doubt about the 
defendant's guilt. Additionally, a defendant has the 
constitutionally protected privilege of requesting and obtaining 
all material evidence on the question of guilt and punishment. I 
have enclosed copies of three United States Supreme Court cases 
which discuss the prosecutor's duties of disclosing and 
preserving evidence. 

In California, we call the procedure for disclosing information 
to the defense, "discovery". The State of California is 
geographically divided into 58 counties. The courts in each 
county are free to develop their own rules regarding discovery. 
Some counties, for example, specifically declare that the 
prosecution must provide discovery to the defense prior to trial, 
while others may remain silent as to when discovery must be 
provided. However, all of the trial courts in California are 
vested with broad discretion to impose sanctions, including 
dismissal or retrial of a case, if they conclude that the 
prosecutor did not provide timely discovery. The trial courts 
must determine what prejudice a defendant suffered because of 



Gordon F. Proudfoot 
June 15, 1988 
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late discovery, and fashion an appropriate sanction to remedy 
that prejudice. I have enclosed the California Supreme Court 
case of People v. Wright (1985) 39 Ca1.3d 576, which discusses 
those concepts, at pages 589-591. 

Please feel free to contact me if I can provide further 
assistance to you. 

Very truly yours, 

s4„( leke 
EDWARD T. FOGEL, JR. 
Assistant Attorney General 

ETF:rfr 
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Syllabus. 

BRADY v. MARYLAND. 

CERTIORARI TO THE COURT OF APPEALS OF MARYLAND. 

No. 490. Argued March 18-19, 1963.—Decided May 13, 1963. 

In separate trials in a Maryland Court, where the jury is the judge 
of both the law and the facts but the court passes on the admissi-
bility of the evidence, petitioner and a companion were convicted 
of first-degree murder and sentenced to death. At his trial, peti-
tioner admitted .participating in the crime but •claimed that his 
companion did the actual killing. In his summation to the jury, 
petitioner's counsel conceded that petitioner was guilty of murder 
in the first degree and asked only that the jury return that ver-
dict "without capital punishment." Prior to the trial, petitioner's 
counsel had requested the prosecution to allow him to examine 
the companion's extrajudicial statements. Several of these were 
shown to him; but one in which the companion admitted the 
actual killing was withheld by the prosecution and did not come 
to petitioner's notice until after he had been tried, convicted and 
sentenced and after his conviction had been affirmed by the 
Maryland Court of Appeals. In a post-conviction proceeding, the 
Maryland Court of Appeals held that suppression of the evidence 
by the prosecutor denied petitioner due process of law, and it 
remanded the case for a new trial of the question of punishment, 
but not the question of guilt, since it was of the opinion that noth-
ing in the suppressed confession "could have reduced [petitioner's] 
offense below murder in the first degree." Held: Petitioner was 
not denied a federal constitutional right when his new trial was 
restricted to the question of punishment; and the judgment is 
affirmed. Pp. 84-91. 

.Suppression by the prosecution of evidence favorable to an 
accused who has requested it violates due process where the evi-
dence is material either to guilt or to punishment, irrespective of 
the good faith or bad faith of the prosecution. Pp. 86-88. 

When the Court of Appeals restricted petitioner's new trial 
to the question of punishment, it did not deny him due process or 
equal protection of the laws under the Fourteenth Amendment, 
since the suppressed evidence was admissible only on the issue of'• 
punishment. Pp. 88-91. 

226 Md. 422, 174 A. 2d 167, affirmed. 



84 OCTOBER TERM, 1962. 

Opinion of the Court. 373 U. S. 

E. Clinton Bomberger, Jr. argued the cause for peti-
tioner. With him on the brief was John Martin Jones, Jr. 

Thomas IF. Jamison III, Special Assistant Attoriley 
General of Maryland, argued the cause for respondent. 
With him on the brief were Thomas B. Final?, Attorney 
General, and Robert C. Murphy, Deputy Attorney 
General. 

Opinion of .the Court by Mn. JUSTICE DOUGLAS, an-
nounced by MR. JUSTICE BRENNAN. 

Petitioner and a companion, Boblit, were found guilty 
of murder in the first degree and were sentenced to death, 
their convictions being affirmed by the Court of Appeals 
of Maryland. 220 Md. 454, 154 A. 2d 434. Their trials 
were separate. petitioner being tried first. At his trial 
Brady took the stand and admitted his participation in 
the crime, but he claimed that Boblit did the actual kill-
ing. And, in his summation to the jury. Brady's counsel 
conceded that Brady was guilty of murder in the first 
degree. asking only that the jury return that verdict 
"without capital punishment." Prior to the trial peti-
tioner's counsel had requested the prosecution to allow 
him to examine Boblit's extrajudicial statements. Sev-
eral of those statements were shown to him ; but one dated 
July 9, 195S, in which Boblit admitted the actual homi-
cide, was withheld by the prosecution and did not come 
to petitioner's notice until after he had been tried, con-
victed, and sentenced, and after his conviction had been 
affirmed. 

Petitioner moved the trial court for a new trial based 
on the newly discovered evidence that had been sup-
pressed by the prosecution. Petitioner's appeal from a 
denial of that motion was dismissed by the Court ' of 
Appeals without prejudice to relief under the Maryland 
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Post Conviction Procedure Act. 222 Md. 442, 160 A. 2d 
012. The petition for post-conviction relief was dis-
missed by the trial court; and on appeal the Court of 
Appeals held that suppression of the evidence by the 
prosecution denied petitioner due process of law and re-
manded the case for.  a retrial of the question of punish-
ment, not the question of guilt. 226 Md. 422, 174 A. 2d 
167. The case is here on certiorari, 371 U. S. 812.1  

The crime in question was murder committed in the. 
perpetration of a robbery. Punishment for that crime in.  
Maryland is life imprisonment or death, the jury being 
empowered to restrict the punishment to life by addition 
of the words "without capital punishment." 3 Md. Ann. 
Code, 1957, Art. 27, § 413. In Maryland, by reason of 
the state constitution, the jury in a criminal case are "the 
Judges of Law, as well as of fact." , Art. XV, § 5. The 
question presented is whether petitioner was denied a 
federal right when the Court of Appeals restricted the 
new trial to the question of punishmcnt. 

I Neither party suggests that the decision below is not a "final 
judgment -  within the meaning of 28 U. S. C. § 1257 (3), and no 
attack on the review-ability of the lower court's judgment could be 
successfully maintained. For the general rule that ''Final judgment 
in a criminal case means sentence. The sentence is the judgment" 
(Berman v. United States, 302 U. S. 211, 212) cannot be applied 
here. If in fact the Fourteenth Amendment entitles petitioner to a 
new trial on the issue of guilt as well as punishment the ruling below 
has seriously prejudiced him. It is the right to a trial on the issue 
of guilt • that presents a serious and unsettled question" (Cohen v. 
Beneficial Loan Corp., 337 U. S. 541, 547) that "is fundamental to 
the further conduct of the case" (United States v. General Motors 
Corp.. 323 U. S. 373, 377). This question is "independent of, and 
unaffected by" (Radio Station WOW v. Johnson, 326 U. S. 120, 126) 
what may transpire in a trial at which petitioner can receive only a 
life imprisonment or death sentence. It cannot be mooted by such 
a proceeding. See Largent v. Texas, 318 U. S. 418, 421-422. Cf: 
Local No. 438 V. Curry, 371 U. S. 542, 549. 



86 OCTOBER TERM, 1962. 

Opinion of the Court. 373 U. S. 

We agree with the Court of Appeals that suppression of 
this confession was a violation of the Due Process Clause 
of the Fourteenth Amendment. The Court of Appeals 
relied in the main on two decisions from the Third Cir-
cuit Court of Appeals—United States ex rel. Almeida v. 
Baldi, 195 F. 2d 815, and United States ex rel. Thompson 
v. Dye, 221 F. 2d 763—which, we agree, state the correct 
constitutional rule. 

This ruling is an extension of Mooney v. Holohan, 294 • 
U. S. 103, 112, where the Court ruled on -what nondis-
closure by a prosecutor violates due process: 

"It is a requirement that cannot be deemed to be 
satisfied by mere notice and hearing if a State has 
contrived a conviction through the pretense of a 
trial which in truth is but used as a means of depriv-
ing a defendant of liberty through a deliberate 
deception of court and jury by the presentation of 
testimony known to be perjured. Such a contrivance 
by a State to procure the conviction and imprison-
ment of a defendant is as inconsistent with the rudi-
mentary demands of justice as is the obtaining of a 
like result by intimidation." 

In Pyle v. Kansas, 317 U. S. 213, 215-216, we phrased 
the rule in broader terms: 

"Petitioner's papers are inexpertly drawn, but they 
do set forth allegations that his imprisonment 
resulted from perjured testimony, knowingly used 
by the State authorities to obtain his conviction, 
and from the deliberate suppression by those same 
authorities of evidence favorable to him. These 
allegations sufficiently charge a deprivation of rights 
guaranteed by the Federal Constitution, and, if 
proven, would entitle petitioner to release from 
present custody. Mooney v. Holohan, 294 U. S. 
103." 
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The Third Circuit in the Baldi case construed that 
statement in Pyle v. Kansas to mean that the "suppres-
sion of evidence favorable" to the accused was itself suf-
ficient to amount to a denial of due process. 195 F. 2d, 
at 820. In Napue v. Illinois, 360 U. S. 264,•. 269, we 
extended the test formulated in Mooney v. Holohan 
when we said: "The same result obtains when the State, 
although not soliciting false evidence, allows it to go 
uncorrected when it appears." And see Alcorta v. Texas, 
855 U. S. 28; Wilde v. Wyoming, 362.U. S. 607. Cf. Dur-
ley v. Mayo, 351 U. S. 277. 285 (dissenting opinion). 

We now hold that the suppression by the proseCution 
of evidence favorable to an accused upon request violates 
due process where the evidence is material either to guilt 
or to punishment, irrespective of the good faith or bad 
faith of the prosecution. 

The principle of Mooney v. Holohan is not punishment 
of society for misdeeds of a prosecutor but avoidance of 
an unfair trial to the accused. Society wins not only 
when the guilty are convicted but when criminal trials 
are fair; our system of the administration of justice suffers 
when any accused is treated unfairly. An inscription 
on the walls of the Department of Justice states the 
proposition candidly for the federal domain: "The 
United States wins its point whenever justice is done its 
citizens in the courts." ' A prosecution that withholds 
evidence on demand of an accused which, if made avail- 

Judge Simon.  E. Sobeloff when Solicitor General put the idea as 
follows in an address before the Judicial Conference of the Fourth 
Circuit on June 29, 1954: 

"The Solicitor General is not a neutral, he is an advocate: but an 
advocate for a client whose business is not merely to prevail in the 
instant case. 1\ ly client's chief business is not to achieve victory but 
to establish justice. We are constantly reminded of the now classic 
words penned by one of my illustrious predecessors, Frederick William 
Lehmann, that the Government wins its point when justice is done in 
its courts." 
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able, would tend to exculpate him or reduce the penalty 
helps shape a trial that bears heavily on the defendant. 
That casts the prosecutor in the role of an architect of 
a proceeding that does not comport with standards of 
justice, even though, as in the present case, his action is 
not "the result. of guile," to use the words of the Court of 
Appeals. 226 Md., at 427, 174 A. 2d, at 169. 

The question remains Whether petitioner was denied a 
constitutional right when the Court of Appeals restricted . 
his new trial to the question of punishment. In justifi-
cation of that rulitig the Court of Appeals stated: 

"There is considerable doubt as to how much good 
Boblit's undisclosed confession would have, done 
Brady if it had been before the jury. It clearly 
implicated Brady as being the one who wanted to 
strangle the victim, Brooks. Boblit, according to 
this statement, also favored killing him, but he 
wanted to do it by shooting. We cannot put our-
selves in the place of the jury and assume what their 
views would have been as to whether it did or did not 
matter whether it was Brady's hands or Boblit's 
hands that twisted the shirt about the victim's 
neck. . . . [I]t would be 'too dogmatic' for us to 
say that the jury would not have attached any 
significance to this evidence in considering the 
punishn2ent of the defendant Brady. 

"Not without some doubt, we conclude that the 
withholding of this particular confession of Boblit's 
was prejudicial to the defendant Brady. . . . 

"The appellant's sole claim of prejudice goes to the 
punishment imposed. If Boblit's withheld confes-
sion had been before the jury, nothing in it could 
have reduced the appellant Brady's offense below 
murder in the first degree. We, therefore, see nO_ 
occasion to retry that issue." 226 Md., at 429-430, 
174 A. 2d, at 171. (Italics added.) 
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If this were a jurisdiction where the jury was not the 
judge of the law, a different question would be presented. 
But since, it is, how can the Maryland Court of Appeals 
state that nothing in the suppressed confession could 
have reduced petitioner's offense "below murder in the 
first degree"? If, as a matter of Maryland law, juries in 
criminal cases could determine the admissibility of such 
evidence on the issue of innocence or guilt, the question 
would seem to be foreclosed. 

But Maryland's constitutional provision making the 
jury in criminal cases "the Judges of Law" does not mean 
precisely what it seems to say.3  The present status of 
that provision was reviewed recently in Giles v. State, 229 
Md. 370. 183 A. 2d 359, appeal dismissed, 372 U. S. 767, 
where the several exceptions, added by statute or carved 
out by judicial construction, are reviewed. One of those 
exceptions. material here, is that "Trial courts have al-
ways passed and still pass upon the admissibility of evi-
dence the jury may consider on the 'issue of the innocence 
or guilt of the accused." 229 Md., at 383, 183 A. 2d, at 
365. The cases cited make up a long line going back 
nearly a century. Wheeler v. State, 42 Md. 563, 570, 
stated that instructions to the jury were advisory only, 
"except in regard to questions as to what shall be consid-
ered as evidence." And the court "having such right, it 
follows of course, that it also has the right to prevent 
counsel from arguing against such an instruction." Bell 
v. State, 57 Md. 108, 120. And see Beard v. State, 71 Md. 
275, 280. 17 A. 1044, 1045; Dick v. State, 107 Md. 11, 21, 
GS A. 286, 290. Cf. Vogel v. State, 163 Md. 267, 162 A. 
703. 

3  See Dennis, Maryland's Antique Constitutional Thorn, 92 U. 
of Pa. L. Rev. 34, 39, 43; Prescott, Juries as Judges of the Law: 
Should the Practice be Continued, 60 Md. St. Bar Assn. Rept. 246, 
253-954. 
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We usually walk on treacherous grouiid when we ex-
plore state law,' for state courts, state agencies, and state 
legislatures are its final expositors under our federdl 
regime. But, as we read the Maryland decisions, it is the 
court, not the jury, that passes On the "admissibility of 
evidence" pertinent to "the issue of the innocence or guilt 
of the accused." Giles v. State, supra. In the present case 
a unanimous Court of Appeals has said that nothing in 
the suppressed confession "could have reduced the appel-
lant Brady's offense below murder in the first degree." 
We read that statement as a ruling on the admissibility 
of the confession on the issue of innocence or guilt. A 
sporting theory of justice might assume that if the sup-
pressed confession had been used at the first trial, the 
judge's ruling that it was not admissible on the issue of 
innocence or guilt might have been flouted by the jury 
just as might have been done if the court had first ad-
mitted a confession and then stricken it from the record.' 
But we cannot raise that trial strategy to the dignity of 
a constitutional right and say that the deprival of this 
defendant of that .sporting chance through the use of a 

4  For one unhappy incident of recent vintage see Oklahoma Pack-
ing Co. V. Oklahoma Gas & Electric Co., 309 U. S. 4, that replaced 
an earlier opinion in the same case, 309 U. S. 703. 

''In the matter of confessions a hybrid situation exists. It is the 
duty of the Court to determine from the proof, usually taken out 
of the presence of the jury, if they were freely and voluntarily 
made, etc., and admissible. If admitted, the jury is entitled to hear 
and consider proof of the circumstances surrounding their obtention, 
the better to determine their weight and sufficiency. The fact that 
the Court admits them clothes them with no presumption for the 
jury's purposes that they are either true or were freely and volun-
tarily made. However, after a confession has been admitted and read 
to the jury the judge may change his mind and strike it out of the 
record. Does he strike it out of the jury's mind'?" Dennis, Mary-'. 
land's Antique Constitutional Thorn, 92 U. of Pa. L. Rev. 34, 39. 
See also Bell v. State, supra, at 120; Vogel v. State, 163 Md., at 272, 
162 A., at 706-707. 
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bifurcated trial (cf. Williams v. New York, 337 U. S. 241) 
denies him due process or violates the Equal Protection 
Clause of the Fourteenth Amendment. 

Affirmed. 
Separate opinion of MR. JUSTICE WHITE. 
1. The Maryland Court of Appeals declared, "The sup-

pression or withholding.by  the State of material evidence 
exculpatory to an accused is a violation of due process" 
without citing the United States constitution or the 
Maryland Constitution which also has a due process 
clause.* We therefore cannot be sure which Constitution 
was invoked by the court below and thus whether the 
State, the only party aggrieved by this portion of the 
judgment, could even bring the issue here if it desired to 
do so. See New York City v. Central Sayings Bank, 
306 U. S. 661; Minnesota v. National Tea Co., 309 U. S. 
551. But in any event, there is no cross-petition by the 
State, nor has it challenged the correctness of the ruling 
below that a new trial on punishment was called for by 
the requirements of due process. In my view, therefore, 
the Court should.not reach the due process question which 
it decides. It certainly is not the case, as it may be sug-
gested. that without it we would have only a state law 
question, for assuming the court below was correct in 
finding a violation of petitioner's rights in the suppres-
sion of evidence, the federal question he wants decided 
here still remains, namely, whether denying him a new 
trial on guilt as well as punishment deprives him of 
equal protection. There is thus a federal question to 
deal with in this Court, cf. Bell v. Hood, 327 U. S. 678, 

Const., Art. 23; Home Utilities Co.. hiC.,' v. Revere Copper 
c(7 Brass. Inc., 209 Md. 610, 122 A. 2d 109; Raymond v. State, 192 
Md. 602, 65 A. 2d 285; County Comm'rs of Anne Arundel Countyv.  
English, 182 Md. 514, 35 A. 2d 135; Oursler v. Tatves, 178 Md. 471, 
13 A. 2d 763. 
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wholly aside from the due process question involving 
the suppression of evidence. The majority' opinion 
makes this unmistakably clear. Befo,re dealing with 
the due process issue it says, "The question presented is 
whether petitioner was denied a federal right when the 
Court of Appeals restricted the new trial to the question of 
punishment." After discussing at some length and dis-
posing of the suppression matter in federal constitutional 
terms it says the question still to be decided is the same • 
as it was before: "The question remains whether peti-
tioner was denied a constitutional right when the Court 
of Appeals restricted his new trial to the question of 
punishment." 

The result, of course, is that the due process discussion 
by the Court is wholly advisory. 

In any event the Court's due process advice goes 
substantially beyond the holding below. I would employ 
more confining language and would not cast in constitu-
tional form a broad rule of criminal discovery. Instead, 
I would leave this task, at least for now, to the rule-
making or legislative process after full consideration by 
legislators, bench, and bar. 

I concur in the Court's disposition of petitioner's 
equal protection argument. 

MR. JUSTICE HARLAN, whom MR. JUSTICE BLACK joins, 
dissenting. 

I think this .case presents only a single federal ques-
tion: did the order of the Maryland Court of Appeals 
granting a new trial, limited to the issue of punishment, 
violate petitioner's Fourteenth Amendment right to equal 
protection? In my opinion an affirmative answer would 

1  I agree with my Brother WHITE that there is no necessity for 
deciding in this case the broad due process questions with which 
the Court deals at pp. 86—SS of its opinion. 
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be required if the Boblit statement would have been ad-
missible on the issue of guilt at petitioner's original trial. 
This indeed seems to be the clear implication of this 
Court's opinion. 

The Court, however, holds that the Fourteenth . Amend-
ment was not infringed because it considers the Court of 
Appeals opinion, and the other Maryland cases dealing 
with Maryland's constitutional provision making juries 
in criminal cases "the Judges of Law, as well as of fact,'.' 
as establishing that the Boblit statement would not have 
been admissible at the original trial on the issue of.peti-
tioner's guilt. 

But I cannot read the Court of Appeals' opinion with 
any such assurance. That opinion can as easily, and 
perhaps more easily, be read as indicating that the new 
trial limitation followed from the Court of Appeals' 
concept of its power. under § 645G of the Maryland 
Post Conviction Procedure Act, Md. Code, Art. 27 (1960 
Cum. Supp.) and Rule 870 of the, Maryland Rules of 
Procedure, to fashion appropriate relief meeting the 
peculiar circumstances of this case,' rather than from the 
view that the Boblit statement would have been relevant 
at the original trial only on the issue of punishment. 226 
Md., at 430, 174 A. 2d, at 171. This interpretation is 
indeed . fortified by the Court of Appeals' earlier general 
discussion as to the admissibility of third-party confes-
sions, which falls short of saying anything that is disposi- 

2  Section 645G provides in part: "If the court finds in favor of 
the petitioner, it shall enter an appropriate order with respect to 
the judgment or sentence in the former proceedings, and any supple-
mentary orders as to rearraignment, retrial, custody, bail, discharge, 
correction of sentence, or other matters that may be necessary and 
proper." Rule 870 provides that the Court of Appeals "will either 
affirm or reverse the judgment from which the appeal was taken, 
or direct the manner in which it shall be modified, changed or 
amended." 

692-438 0-63-10 
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tive of the crucial issue here. 226 Md., at 427-429,174 A. 
2d. at 170.3  

Nor do I find anything in any of the other Maryland 
cases cited by the Court (ante, p. 89) which bears on the 
admissibility vel non of the Boblit statement on the issue 
of guilt. None of these cases suggests anything more 
relevant here than that a jury may not "overrule" the trial 
court on questions relating to the admissibility of evi-
dence. Indeed they are by no means clear as to what' 
happens if the jury in fact undertakes to do so. In this 
very case, for example, the trial court charged that "in 
the final analysis the jury are the judges of both the law 
and the facts, and the verdict in this case is entirely the 
jury's responsibility." (Emphasis added.) 

Moreover, uncertainty on this score is compounded by 
the State's acknowledgment at the oral argument here 
that the withheld Boblit statement would have been 
admissible at the trial on the issue of guilt.' 

In this state of uncertainty as to the proper answer to 
the critical underlying issue of state law, and in view of 
the fact that the Court of Appeals did not in terms 

3  It is noteworthy that the Court of Appeals did not indicate that it 
was limiting in any way the authority of Day v. State, 196 Md. 3S4, 
76 A. 2d 729. In that case two defendants were jointly tried and con-
victed of felony murder. Each admitted participating in the felony 
but accused the other of the homicide. On appeal the defendants 
attacked the trial court's denial of a severance, and the State argued 
that neither defendant was harmed by the statements put in evi-
dence at the joint trial because admission of the felony amounted 
to admission of guilt of felony murder. Nevertheless the Court of 
Appeals found an abuse of discretion and ordered separate new 
trials on all issues. 

In response to a question from the Bench as to -whether Boblit's 
statement, had it been offered at petitioner's original trial, would, 
have been admissible for all purposes, counsel for the State, after' 
some colloquy, stated: "It would have been, yes." 
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address itself to the equal protection question, I do not see 
how we an properly resolve this case at this juncture. 
I think the appropriate course is to vacate the judgment 
of the State Court of Appeals and remand the case to that 
court for further consideration in light of the governing 
constitutional principle stated at the outset of this opin-
ion. Cf. Minnesota v. National Tea Co.„ 309 U. S. 551. 
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July 26, 1988 

David C. Long 
Director of Research 
State Bar 
555 Franklin Street 
San Francisco, California 94102 

Subject: Secretary Referral from Canadian Bar 
Association on Discovery of Exculpatory 
Statements in Criminal Prosecutions 

Dear Mr. Long: 

The right to defense discovery of exculpatory statements is well 
established in California. Time does not permit an exhaustive 
brief on this subject, but the following citations may be 
helpful. 

The right of an accused to discovery in the course of preparing 
his defense is a judicially created doctrine evolving in the 
absence of guiding legislation. The courts have inherent power 
to order discovery when necessary to guarantee the defendant a 
fair trial. The courts have held that this right extends to the 
earliest stages, that is, even before the preliminary hearing. 
See Hills v. Superior Court (1974) 10 Cal. 3d 812; Holman v. 
Superior Court (1981) 29 Cal. 3d 480 (attached). 

See also Penal Code Section 859 (attached) which provides that 
the prosecutor shall deliver to the defendant or counsel copies 
of the police, arrest, or crime reports, upon the first court  
appearance of course or, if unavailable, within two calendar 
days. 

Extremely relevant to this inquiry is People v. Ruthford (1975) 
14 Cal. 3d 399 (attached) which held that a prosecutor was 
guilty of prejudicial misconduct when he failed to disclose to 
defense counsel the motivation for the adverse testimony of a 
key prosecution witness and made misrepresentations of such to 
the court. The conviction was reversed. 
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The court cited Brady v. Maryland (1963) 373 U.S. 83, and In re  
Ferguson (1971), 5 Cal. 3d 525 (attached). The latter case held 
that prosecutors were required to disclose to the defense 
sustantial material evidence favorable to the accused without 
request. Suppression of such favorable evidence denies the 
defendant a fair trial and requires reversal. The court in 
Ruthford held that these cases established a duty on the part of 
the prosecution, even in the absence of a request, to disclose 
all substantial material evidence favorable to an accused, 
whether relating to guilt, punishment, or to the credibility of 
a material witness. 

It is hoped that this brief report and the attached cases will 
be helpful. Please feel free to contact me if you have further 
questions. 

Sincerely, 

AUDREY B. COLLINS 
Chair 
Criminal Law Section 

mi 

at t. 

c: Janet Carver 
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Gordon F. Proudfoot, Esquire 
CBA-Nova Scotia Branch 
c/o C.L.E. Society 
Suite 201 
1521 Dresden Row 
Halifax, N.S. 
B3J2K3 

RE: Exculpatory Material  

Dear Mr. Proudfoot: 

Your request of August 5, 1988 to Arthur Connolly, 
president of the Delaware Bar Association, has today 
been referred to me since I am chairman of the Criminal 
Law Section of the Bar Association. 

The obligation to produce exculpatory material 
in criminal proceedings in Delaware is derived from 
two sources: the U.S. Supreme Court and Delaware 
Supreme Court decisions in Brady v. Maryland, 373 U.S. 
83, 83 Supr. Ct. 1194 (1963); United States v. Agurs, 
427 U.S. 97, 96 Supr. Ct. 2392 (1974); Stokes v. State  
Del. Supr. 402 A2d 376 (1979); and the Code of 
Professional Responsibility of the Delaware Bar. Rule 
3.8(d). 

I enclose copies of those decisions for your review 
and a copy of the rule of the Code of Professional 
Responsibility. 
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In addition to the requirement to produce the 
Brady material, if the State has at one time possession 
of Brady material and then loses or destroys it, the 
courts in Delaware make a three-pronged analysis: 

"(1) would the requested material, if extant 
in the possession of the State at the time 
of the defense request, have been subject 
to disclosure under Criminal Rule 16 or Brady? 

if so, did the government have a duty to 
preserve the material? 

if there was a duty to preserve, was the duty 
breached, and what consequences should flow 
from a breach," DeBerry v. State, Del. 
Supr. 457 A2d 744 (1983) at 750 [a copy of 
which is enclosed]. 

The Court in that latter decision held: 

"The obligation to preserve evidence is 
routed in the due process provisions of 
the fourteenth amendment to the United States 
Constitution and the Delaware Constitution, 
Article 1, Section 7. The duty of preserva-
tion extends not only to the Attorney General's 
office, but all investigative agencies, 
local, county, and state." 

At 751-752. 

There are innumerable decisions by the Delaware 
Supreme Court in connection with Brady material which 
includes, of course, not only exculpatory evidence 
but also impeachment evidence. Should you wish copies 
of those decisions, please advise. 

Respectfully submitted, 

d Lhbv 
Richard R. Wier, 

RRWjr/bfd 
Enclosures 
cc: Arthur Connolly, Esquire 



RULE 3.8. SPECIAL RESPONSIBILITIES OF A 
PROSECUTOR. 

The prosecutor in a criminal case shall: 
refrain from prosecuting a charge that the prosecutor knows is not 

supported by probable cause; 
make reasonable efforts to assure that the accused has been advised 

of the right to, and the procedure for obtaining, counsel and has been 
given reasonable opportunity to obtain counsel; 

not seek to obtain from an unrepresented accused a waiver of impor-
tant pretrial rights, such as the right to a preliminary hearing; 

make timely disclosure to the defense of all evidence or information 
known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to the 
defense and to the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; and 

exercise reasonable care to prevent investigators, law enforcement 
personnel, employees or other persons assisting or associated with the 
prosecutor in a criminal case from making an extrajudicial statement 
that the prosecutor would be prohibited from making under Rule 3.6. 

t 

Comment. — A prosecutor has the responsi-
bility of a minister of justice and not simply 
that of an advocate. This responsibility carries 
with it specific obligations to see that the de-
fendant is accorded procedural justice and that 
guilt is decided upon the basis of sufficient evi-
dence. Precisely how far the prosecutor is re-
quired to go in this direction is a matter of 
debate and varies in different jurisdictions. 
Many jurisdictions have adopted the ABA 
Standards of Criminal Justice Relating to 
Prosecution Function, which in turn are the 
product of prolonged and careful deliberation 
by lawyers experienced in both criminal prose-
cution and defense. See also Rule 3.3(d), gov-
erning ex parte proceedings, among which 
grand jury proceedings are included. Applica-
ble law may require other measures by the 
prosecutor and knowing disregard of those ob-
ligations or a systematic abuse of prosecutorial 
discretion could constitute a violation of Rule 
8.4. 

Paragraph (c) does not apply to an accused 
appearing pro se with the approval of the tri-
bunal. Nor does it forbid the lawful question-
ing of a suspect who has knowingly waived the 
rights to counsel and silence. 

The exception in paragraph (d) recognizes 
that a prosecutor may seek an appropriate pro-
tective order from the tribunal if disclosure of 
information to the defense could result in sub-
stantial harm to an individual or to the public 
interest. 

Code Comparison. — DR 7-103(A) provides 
that "A public prosecutor ... shall not institute 
... criminal charges when he knows or it is 
obvious that the charges are not supported by 
probable cause." DR 7-103(B) provides that "A 
public prosecutor ... shall make timely disclo-
sure ... of the existence of evidence, known to 
the prosecutor.., that tends to negate the guilt 
of the accused, mitigate the degree of the of-
fense, or reduce the punishment." 

apparent that his testimony is or may be preju-
dicial to his client." DR 5-101(B) permits a law-
yer to testify while representing a client: "(1) If 
the testimony will relate solely to an uncon-
tested matter; (2) If the testimony will relate 
solely to a matter of formality and there is no 
reason to believe that substantial evidence will 
be offered in opposition to the testimony; (3) If 
the testimony will relate solely to the nature 
and value of legal services rendered in the case 

by the lawyer or his firm to the client 
any matter if refusal would work a 
hardship on the client because of th• 
tive value of the lawyer or his firm as 
in the particular case." — - 

The exception stated in (a)(1) core----
provisions of DR 5-101(B)(1) and (III 
mony relating to a formality, referred IA 
5-101(B)(2), in effect defines the phreee 
contested issue," and is redundant. 

RULES OF PROFESSION 

3.9. ADVOCATE IN NON 
PROCEEI 

wyer representing a client before a l• 
a nonadjudicative proceeding shall d 
ntative capacity and shall conforrr 

gh (c), 3.4(a) through (c) and 3.5(a) 

ent. — In representation before bod-
such as legislatures, municipal councils, 
executive and administrative a

gencies act-
in a rule-making or policy-making capac-
lawyers present facts, formulate issues and 

argument in the matters under con-
ion. The decision-making body, like a 

, should be able to rely on the integrity of 
submissions made to it. A lawyer appear- 
before such a body should deal with the 

*bunal honestly and in conformity with appli- 
c  

le roles of procedure. Lawyers have no exclusive right to appear 
ore nonadjudicative bodies, as they do be-

tore a court. The requirements of this Rule 
therefore may subject lawyers to regulations 

pplicable to advocates who are not lawyers. 
However, legislatures and administrative 
agencies have a right to expect lawyers to deal 
with them as they deal with courts. 

This Rule does not apply to representation of 
a client in a negotiation or other bilateral 
transaction with a governmental 

agency; rep-

resentation in such a transaction is governed 

by Rules 4.1 through 4.4. 

TRANSACTIONS WITH PERS 

RULE 4.1. TRUTHFULNESE OTHE 

In the course of representing a cl 
make a false statement of 
fail to disclose a material 

necessary to avoid assisting a 
unless disclosure is prohibited 

Comment. Misrepresentation. — A lawyer is require 
to be truthful when dealing with others on 
client's behalf, but generally has no affirm 
tive duty to inform an opposing party of rel 
vent facts. A misrepresentation can occur if ti 
lawyer incorporates or affirms a statement 
another person that the lawyer knows is fal 
Misrepresentation can also occur by failure 

act. Statement of fact. — 
This Rule refers 

Rule 3.8 1986 SUPPLEMENT 

"A 
ag 
in, 
ad 
be 
a 
le 

288 
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compromise verdict in violation of Hyman 
Reiver and Company v. Rose, Del.Supr., 147 
A.2d 500 (1958) and Brown v. State, Del. 
Supr., 369 A.2d 682 (1976). In Reiver, su-
pra, this Court held that the total effect of 
the supplemental charge must be considered 
to determine whether the Trial Court un-
duly influenced the jury in reaching a ver-
dict. 147 A.2d at 506. Brown requires that 
"the [Allen) charge include an admonition 
that each individual juror not surrender his 
or her honest convictions and not to return 
any verdict contrary to the dictates of per-
sonal conscience." 369 A.2d at 684. 

The defendant contends that, notwith-
standing Brown admonitions, the Trial 
Judge's reference to the jurors' "duty to 
consult with one another" and "duty to 
agree upon a verdict" abrogated the be-
yond-a-reasonable-doubt standard mandat-
ed for criminal trials and resulted in a 
compromise verdict. We disagree. 

While the jurors were advised that it was 
their "duty" to consult and reach a verdict, 
each reference to such was accompanied by 
a "personal conscience" admonition. In-
deed, an examination of the record reveals 
that the Trial Judge so admonished the jury 
five times in the charge.6  Consequently, 
the wording of the charge was not coercive. 

The defendant contends that because 
the jury deliberated for nine hours before 
indicating deadlock and, a short time after 
the Allen charge, asked the Trial Judge 
whether it could recommend the punish-
ment, a compromise verdict followed five 
additional hours of deliberation. We find 
this position wholly untenable in light of 
the repeated admonitions by the Trial 
Judge. 

Finally, the defendant argues that the 
complexity of the instant case confused cer-
tain jurors and made them susceptible to 
coercion. The record does not support this 
contention. 

6. Noteworthy is the conclusion of the charge, 
wherein the Court stated in pertinent part: 

"Remember, at all times, no juror is expected 
to yield his or her conscientious conviction 
which he may have as to the weight and effect 
of the evidence; and remember also, that after 

We hold that the charge was not coercive 
as a matter of law. The Trial Judge did 
not abuse his discretion. 

• 
Affirmed. 

Tony T. DEBERRY, Defendant 
Below, Appellant, • 

V. 
STATE of Delaware, Plaintiff 

Below, Appellee. 

Supreme Court of Delaware. 

Submitted Oat. 19, 1982. 
Decided Jan. 27, 1983. 

Defendant was convicted before the 
Superior Court of first-degree rape, first- 
degree kidnapping, and possession of a 
deadly weapon during the commission of a 
felony, and he appealed. The Supreme 
Court, Moore, J., held that: (1) State's fail-
ure to produce or account for defendant's 
clothing, which defense had requested State 
to produce, was reversible error, and (2) 
alleged victim's out-of-court identification 
of defendant was admissible. 

Reversed and remanded. 

1. Criminal Law 700 
Claims that potentially exculpatory evi-

dence was lost or destroyed by State re-
quire examination as to whether requested 
material, if extant in possession of State at 

the full deliberation and consideration of all the 
evidence, it is your duty to agree upon a ver—
dict, if you can do so without violating your. 
individual judgment and conscience." (Empha-
sis supplied). 
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time of defense request, would have been 
subject to disclosure under criminal dis-
covery rule or Brady, whether, if so, 
government had duty to preserve material, 
and if there was duty to preserve, whether 
duty was breached and what consequences 
should flow from breach. Superior Court 
Criminal Rule 16, Del.C.Ann. 

Criminal Law (: ,627.6(3) 
In rape prosecution, defendant's cloth-

ing was subject to disclosure under criminal 
discovery rule. 11 Del.C. §§ 764, 783A, 
1447; Superior Court Criminal Rule 16(b), 
Del.C.Ann. 

Criminal Law c=*627.6(3) 
Where defense only made general Bra-

dy request, defendant's clothing was mate-
rial for Brady purposes only if in context 
of entire record clothing would create rea-
sonable doubt not otherwise present. 

Criminal Law c=427.6(3) 
Assuming absence of hair or blood or 

semen stains on defendant's clothing, cloth-
ing would have been discoverable in rape 
prosecution under Brady and Agurs . 11 
Del.C. §§ 764, 783A, 1447. 

Criminal Law c=4035(2) 
Where State did not object to disclo-

sure of defendant's clothing on grounds of 
immateriality or that request for disclosure 
was unreasonable, State was precluded 
from arguing that clothing, if preserved, 
was not subject to disclosure under criminal 
discovery rule. Superior Court Criminal 
Rules 16, 16(b), Del.C.Ann.; Sup.Ct. Rules, 
Rule, Del.C.Ann. 8. 

Constitutional Law c=.268(5) 
State's duty to disclose evidence in-

cludes duty to preserve it as well, rooted in 
due process provisions of Federal and State 
Constitutions. U.S.C.A. Const.Amend. 14; 
Del.C.Ann. Const. Art. 1, § 7. 

Criminal Law 0=2, 700 
State's duty to preserve evidence ex-

tends not only to Attorney General's office 
but all investigative agencies, local, county, 
and state. U.S.C.A. ConstAmend. 14; Del. 
C.Ann. Const. Art. 1, § 7. 

Criminal Law c=.6-27.6(1) 
As matter of prudence, agencies that 

create rules for evidence preservation 
should broadly define discoverable evidence 
to include any material that could be favor-
able to defendant. Superior Court Criminal 
Rule 16(b), Del.C.Ann. 

Criminal Law ,0 ,700 
In determining whether State has 

breached duty to preserve evidence, and, if 
so, what effect such breach has on convic-
tion, Supreme Court draws balance between 
nature of State's conduct and degree of 
prejudice to accused; State must justify 
conduct of police or prosecutor, and defend-
ant must show how his defense was im-
paired by loss of evidence. Superior Court 
Criminal Rule 16(b), Del.C.Ann. 

Criminal Law c==700 
When examining conduct of State in 

loss or destruction of evidence, court should 
inquire whether evidence was lost or de-
stroyed while in State's custody, whether 
State acted in disregard for interests of 
accused, whether State was negligent in 
failing to adhere to established and reason-
able standards of care for police and prose-
cutorial functions, whether acts, if deliber-
ate, were taken in good faith or were rea-
sonable justification, and whether govern-
ment attorneys prosecuting case partici-
pated in events leading to loss or destruc-
tion of evidence. Superior Court Criminal 
Rule 16(b), Del.C.Ann. 

Criminal Law c700 
Testimony of persons who had custody 

of material, any procedures for preserving 
evidence, specific practices followed in par-
ticular case, and steps taken to recover lost 
material after discovery of loss are relevant 
to inquiry into State's conduct in loss or 
destruction of evidence. Superior Court 
Criminal Rule 16(b), Del.C.Ann. 

Criminal Law c=117L1(1) 
When analyzing prejudice to defense 

resulting from State's loss of evidence, 
court should consider centrality of evidence 
to case and its importance in establishing 
elements of crime or motive or intent of 
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defendant, probative value and reliability of 
secondary or substitute evidence, nature 
and probable weight of factual inferences 
or other demonstrations and kinds of proof 
allegedly lost to accused, and probable ef-
fect on jury from absence of evidence. Su-
perior Court Criminal Rule 16(b), Del. 
C.Ann. 

Criminal Law c:=1171.1(1) 
When loss of evidence has severely 

prejudiced accused, degree of culpability of 
State is immaterial. Superior Court Crimi-
nal Rule 16(b), Del.C.Ann. 

Criminal Law c==>700 
When physical evidence such as defend-

ant's clothing is lost or otherwise becomes 
unavailable through some apparent default 
of police, State bears heavy burden of over-
coming defendant's claim of prejudice, and 
haphazard explanation of loss is insuffi-
cient. Superior Court Criminal Rule 16(b), 
Del.C.Ann. 

Criminal Law c=,318 
Failure of State to produce defendant's 

clothes upon request or to conduct scientific 
tests, as was done on apparel of alleged 
rape victim, permitted inference that any 
scientific evidence obtained from such items 
would have been favorable to defendant. 
11 Del.C. §§ 764, 783A, 1447; Superior 
Court Criminal Rule 16(b), Del.C.Ann. 

Criminal Law c='1166(1) 
Failure of State to produce or account 

for defendant's clothing, upon defense re-
quest, was reversible error where defendant 
testified that police removed all of his cloth-
ing from his room, one detective testified 
that another detective took clothes and 
second detective denied doing so, police 
were in superior position to preserve or 
protect defendant's clothing when police 
took him into custody, actions of police in 
obtaining alleged rape victim's clothes re-
flected importance of clothing, only evi-
dence linking defendant to actual rape was 
victim's account, physical and medical evi-
dence was inconclusive, and absence of hair 
or blood on defendant's clothing would sup-
port defendant's denial of having inter-
course with victim. 11 Del.C. §§ 764, 783A, 
1447; Superior Court Criminal Rule 16(b), 
Del.C.Ann. 

Criminal Law c=.1192 
Although failure of State- to produce or 

account for defendant's clothing, on defense 
request, was reversible error, State had op-
tion of entering nolle prosequi to any or all 
of charges against defendant or retrying 
him but, because State had to bear responsi-
bility for loss of evidence, and defendant 
therefore enjoyed inference that evidence 
of clothing would be exculpatory in nature, 
State had to stipulate in retrial that if 
defendant's clothing was introduced it 
would not contain any evidence incrimina-
ting to him. 11 Del.C. §§ 764, 783A, 1447; 
Superior Court Criminal Rule 16(b), Del. 
C.Ann. 

Criminal Law .$=.339.8(6) 
Prompt on-site confrontation of alleged 

rape victim with defendant was not unnec-
essarily suggestive and therefore alleged 
victim's out-of-court identification of de-
fendant was admissible, notwithstanding 
victim's inability to further describe defend-
ant other than by part in his hair, where 
victim knew defendant, identified him ini-
tially by his first name and bunk house in 
which he lived, and unhesitatingly identi-
fied defendant as her assailant. 11 Del.C. 
§§ 764, 783A, 1447. 

Criminal Law c=>339.8(6) 
Identification of defendant by alleged 

rape victim in prompt on-site confrontation 
was reliable, notwithstanding alleged vic-
tim's inability to further describe defendant 
other than by part in his hair, where victim 
knew defendant, identified him initially by 
first name and bunk house in which he 
lived, and unhesitatingly identified defend-
ant as her assailant. 11 Del.C. §§ 764, 
783A, 1447. 

Upon appeal from Superior Court. Re-
versed and remanded. 

Raymond J. Otlowski, Asst. Public De-
fender, Wilmington, for appellant. 

James B. Bopp, Deputy .Atty. Gen., Wil-
mington, for appellee. 
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Dear Mr. Proudfoot: 

I apologize for the delay in resonding to your letters 
of June 10 and August 5, which just reached me. 

It is indeed a basic principle of professional ethics 
in the District of Columbia that a prosecutor's primary 
duty is to justice rather than to success in obtaining a 
conviction. 

For your information I am enclosing a copy of proposed 
Rule 3.8 of the Proposed Rules of Professional Conduct 
promulgated (for discussion) by our Court of Appeals on 
September 1, 1988. Although these rules are not yet 
formally in effect, they would simply restate the existing 
understanding of a prosecutor's ethical duty. 

I hope this material is useful to you. 
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PROPOSED RULES OF PROFESSIONAL CONDUCT 
(b) A LAWYER MAY NOT ACT AS ADVOCATE IN A 
TRIAL IN WHICH ANOTHER LAWYER IN THE LAW-
YER'S FIRM IS LIKELY TO BE CALLED AS A WIT-
NESS IF THE OTHER LAWYER WOULD BE 
PRECLUDED FROM ACTING AS ADVOCATE IN THE 
TRIAL BY RULE 1.7 OR RULE 1.9. 

COMMENT: 

Combining the roles of advocate and witness can prejudice the 
opposing party and can involve a conflict of interest between the law-
yer and client. 

The opposing party has proper objection where the combination 
of roles may prejudice that party's rights in the litigation. A witness 
is required to testify on the basis of personal knowleige, while an ad-
vocate is expected to explain and comment on evidence given by others. 
It may not be clear whether a statement by an advocate-witness should 
be taken as proof or as an analysis of the proof. 

Subparagraph (a)(1) recognizes that if the testimony will be un-
contested, the ambiguities in the dual role are purely theoretical. Sub-
paragraph (a)(2) recognizes that where the testimony concerns the extent 
and value of legal services rendered in the action in which the tes-
timony is offered, permitting the lawyers to testify avoids the need 
for a second trial with new counsel to resolve that issue. Moreover, 
in such a situation the judge has firsthand knowledge of the matter in 
issue; hence, there is less dependence on the adversary process to test 
the credibility of the testimony. 

Apart from these two exceptions, subparagraph (a)(3) recognizes 
that a balancing is required between the interests of the client and those 
of the opposing party. Whether the opposing party is likely to suffer 
prejudice depends on the nature of the case, the importance and prob-
able tenor of the lawyer's testimony, and the probability that the law-
yer's testimony will conflict with that of other witnesses. Even if there 
is risk of such prejudice, in determining whether the lawyer should 
be disqualified due regard must be given to the effect of disqualifica-
tion on the lawyer's client. It is relevant that one or both parties could 
reasonably foresee that the lawyer would probably be a witness. 

If the only reason for not permitting a lawyer to combine the roles 
of advocate and witness is possible prejudice to the opposing party, 
there is no reason to disqualify other lawyers in the testifying law-
yer's firm from acting as advocates in that trial. In short, there is no 
general rule of imputed disqualification applicable to Rule 3.7. 
However, the combination of roles of advocate and witness may in-
volve an improper conflict of interest between the lawyer and the client 
in addition to or apart from possible prejudice to the opposing party. 
Whether there is such a client conflict is determined by Rule 1.7 or 
1.9. For example, if there is likely to be a significant conflict between 
the testimony of the client and that of the lawyer, the representation 
is improper by the standard of Rule 1.7(b) without regard to Rule 3.7(a). 
The problem can arise whether the lawyer is called as a witness on 
behalf of the client or is called by the opposing party. Determining 
whether such a conflict exists is, in the first instance, the responsibility 
of the lawyer involved. See Comment to Rule 1.7. Rule 3.7(b) states 
that other lawyers in the testifying lawyer's firm are disqualified only 
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when there is such a client conflict and the testifying lawyer therefore 
could not represent the client under Rule 1.7 or 1.9. The principles 
of client consent, embodied in Rules 1.7 and 1.9, also apply to para-
graph (b). Thus, the reference to Rules 1.7 and 1.9 incorporates the 
client consent aspects of those Rules. Paragraph (b) is designed to pro-
vide protection for the client, not rights of disqualification to the ad-
versary. Subject to the disclosure and consultation requirements of Rules 
1.7 and 1.9, the client may consent to the firm's continuing represen-
tation, despite the potential problems created by the nature of the tes-
timony to be provided by a lawyer in the firm. 

Even though a lawyer's testimony does not involve a conflict with 
the client's interests under Rule 1.7 or 1.9 and would not be preclud-
ed under Rule 3.7, the client's interests might nevertheless be harmed 
by the appearance as a witness of a lawyer in the firm that represents 
the client. For example, the lawyer's testimony would be vulnerable 
to impeachment on the grounds that the lawyer/witness is testifying 
to support the position of the lawyer's own firm. Similarly, a lawyer 
whose firm colleague is testifying in the case should recognize the pos-
sibility that the lawyer might not scrutinize the testimony of the col-
league carefully enough and that this could prejudice the client's 
interests, whether the colleague is testifying for or against the client. 
In such instances, the lawyer should inform the client of any possible 
adverse effects on the client's interests which might result from the 
lawyer's relationship with the colleague/witness, so that the client may 
make a meaningful choice whether to retain the lawyer for the represen-
tation in question. 

RULE 3.8 SPECIAL RESPONSIBIUTIES OF A PROSECUTOR 

THE PROSECUTOR IN A CRIMINAL CASE SHALL 
NOT: 

IN EXERCISING DISCRETION TO INVESTIGATE 
OR TO PROSECUTE, IMPROPERLY FAVOR OR IN-
VIDIOUSLY DISCRIMINATE AGAINST ANY PERSON; 

FILE IN COURT OR MAINTAIN A CHARGE THAT 
THE PROSECUTOR KNOWS IS NOT SUPPORTED BY 
PROBABLE CAUSE; 

PROSECUTE TO TRIAL A CHARGE THAT THE 
PROSECUTOR KNOWS IS NOT SUPPORTED BY EVI-
DENCE SUFFICIENT TO ESTABLISH A PRIMA FACIE 
SHOWING OF GUILT; 

INTENTIONALLY AVOID PURSUIT OF EVI-
DENCE OR INFORMATION BECAUSE IT MAY 
DAMAGE THE PROSECUTION'S CASE OR AID THE 
DEFENSE; 

INTENTIONALLY FAIL TO DISCLOSE TO THE 
DEFENSE, AT A TIME WHEN USE BY THE DEFENSE 
IS REASONABLY FEASIBLE, ANY EVIDENCE OR IN-
FORMATION THAT THE PROSECUTOR KNOWS OR 
REASONABLY SHOULD KNOW TENDS TO NEGATE 
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PROPOSED RULES OF PROFESSIONAL CONDUCT 
THE GUILT OF THE ACCUSED OR TO MITIGATE THE 
OFFENSE, OR, IN CONNECTION WITH SENTENCING, 
INTENTIONALLY FAIL TO DISCLOSE TO THE DE-
FENSE ANY UNPRIVILEGED MITIGATING INFORMA-
TION KNOWN TO THE PROSECUTOR AND NOT 
REASONABLY AVAILABLE TO THE DEFENSE, EX-
CEPT WHEN THE PROSECUTOR IS RELIEVED OF 
THIS RESPONSIBILITY BY A PROTECTIVE ORDER 
OF THE TRIBUNAL; 

SUCH-&T4TEMENTS AS-ARE NEC  
ESSARV-443-ENPORM-THE-PUBLIC•44P-114g461A-TURE 
OF-THEr.PROSEGUTORI&ACTION MAKE EXTRAJUDI-
CIAL COMMENTS WHICH SERVE TO HEIGHTEN 
CONDEMNATION OF THE ACCUSED WITHOUT A 
LEGITIMATE LAW ENFORCEMENT PURPOSE; 

CONDITION A DISMISSAL OF CHARGES, NOLLE 
PROSEQUI, OR SIMILAR ACTION ON THE AC-
CUSED'S RELINQUISHMENT OF THE RIGHT TO 
SEEK CIVIL REDRESS; 

IN PRESENTING A CASE TO A GRAND JURY, IN-
TENTIONALLY INTERFERE WITH THE INDEPEN-
DENCE OF THE GRAND JURY, PREEMPT A 
FUNCTION OF THE GRAND JURY, ABUSE THE 
PROCESSES OF THE GRAND JURY, OR FAIL TO 
BRING TO THE ATTENTION OF THE GRAND JURY 
MATERIAL FACTS TENDING SUBSTANTIALLY TO 
NEGATE THE EXISTENCE OF PROBABLE CAUSE; OR 

PEREMPTORILY STRIKE JURORS ON GROUNDS 
OF RACE, RELIGION, NATIONAL OR ETHNIC BACK-
GROUND, OR SEXt OR, 

kj) SURPOENA-41224WVER4O-A-GRAND-RAY-WIPI-
OUT—PRIOR--41,1114GIAL—APPROVAL—IN—GIRGUM-
STANGES-4N-W14IGH-THE-PROSEGUTOR-SEEKS-T-0 
GAMPEL-144E-64444ERCWITNESS444-PRAVIDE-Fs3.11-
DENGE-GONGERN4NG-A-PERSON-011-ENWFV-444:141 
WHAM-414E-6442VERAWITNESS-GURRENTIN-HAS 
044---PREVICA4L-Y—H41)--A--1,4eWVE14-C4,4E4N-T 
RELATIONSHIP. 

COMMENT: 

[I] A prosecutor has the responsibility of a minister of justice and 
not simply that of an advocate. This responsibility carries with it specific 
obligations to see that the defendant is accorded procedural justice and 
that guilt is decided upon the basis of sufficient evidence. Precisely 
how far the prosecutor is required to go in this direction is a matter 
of debate and varies in different jurisdictions. Many jurisdictions have 
adopted the ABA Standards of Criminal Justice Relating to Prosecu-
tion Function, which in turn are the product of prolonged and careful 
deliberation by lawyers experienced in both criminal prosecution and 
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defense. Applicable law may require other measures by the prosecutor. 

Apart from the special responsibilities of a prosecutor under this 
Rule, prosecutors are subject to the same obligations imposed upon 
all lawyers by these Rules of Professional Conduct, including Rule 
5.3 relating to responsibilities regarding nonlawyers who work for or 
in association with the lawyer's office. Indeed, because of the power 
and visibility of a prosecutor, the prosecutor's compliance with these 
Rules, and recognition of the need to refrain even from some actions 
technically allowed to other lawyers under the Rules, may, in certain 
instances, be of special importance. For example, Rule 3.6 prohibits 
extrajudicial statements that will have a substantial likelihood of des-
troying the impartiality of the judge or jury. In the context of a criminal 
prosecution, pretrial publicity can present the further problem of giv-
ing the public the incorrect impression that the accused is guilty be-
fore having been proven guilty through the due processes of the law. 
It is unavoidable, of course, that the publication of an indictment may 
itself have severe consequences for an accused. What is avoidable, 
however, is extrajudicial comment by a prosecutor that serves unneces-
sarily to heighten public condemnation of the accused without a legiti-
mate law enforcement purpose before the criminal process has taken 
its course. When that occurs, even if the ultimate trial is not prejudiced, 
the accused may be subjected to unfair and unnecessary condemna-
tion before the trial takes place. Accordingly, a prosecutor should use 
special care to avoid publicity, such as through televised press confer-
ences, which would unnecessarily heighten condemnation of the 
accused. 

Nothing in this Comment, however, is intended to suggest that 
a prosecutor may not inform the public of such matters as whether 
an official investigation has ended or is continuing, or who participated 
in it, and the prosecutor may respond to press inquiries to clarify such 
things as technicalities of the indictment, the status of the matter, or 
the legal procedures that will follow. Also, a prosecutor should be free 
to respond, insofar as necessary, to any extrajudicial allegations by 
the defense of unprofessional or unlawful conduct on the part of the 
prosecutor's office. 

RULE 3.9 ADVOCATE IN NONADJUDICATIVE PROCEEDINGS 

A LAWYER REPRESENTING A CLIENT BEFORE A 
LEGISLATIVE OR ADMINISTRATIVE BODY IN A 
NONADJUDICATIVE PROCEEDING SHALL DISCLOSE 
THAT THE APPEARANCE IS IN A REPRESENTATIVE 
CAPACITY AND SHALL CONFORM TO THE PROVI-
SIONS OF RULES 3.3, 3.4(a) THROUGH (c), AND 3.5. 

COMMENT: 

[I] In representation before bodies such as legislatures, municipal 
councils, and executive and administrative agencies acting in a rule-
making or policy-making capacity, lawyers present facts, formulate 
issues and advance argument in the matters under consideration. The 
decision-making body, like a court, should be able to rely on the in-
tegrity of the submissions made to it. A lawyer appearing before such 
a body should deal with it honestly and in conformity with applicable 
rules of procedure. 
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RULES OF CRIMINAL PROCEDURE Rule 3.220 

Committee Note 
1980 Adoption. This section implements the 

prior statutory law permitting conditional release. 
For complementary statute providing for condi-

tional release, see section 925.27, Florida Statutes  

(Supp.1980) [designated as Fla.St.1980, Supp. 
§ 916.17]. 

VI. DISCOVERY 

Rule 3.220. Discovery 
(a) Prosecutor's Obligation. 

(1) After the filing of the indictment or infor-
mation, within fifteen days after written demand 
by the defendant, the prosecutor shall disclose to 
defense counsel and permit him to inspect, copy, 
test and photograph, the following information 
and material within the State's possession or con-
trol: 

The names and addresses of all persons 
known to the prosecutor 'to have information 
which may be relevant to the offense charged, 
and to any defense with respect thereto. 

The statement of any person whose name 
is furnished in compliance with the preceding 
paragraph. The term "statement" as used 
herein means a written statement made by said 
person and signed or otherwise adopted or ap-
proved by him, or a stenographic, mechanical, 
electrical, or other recording, or a transcript 
thereof, or which is a substantially verbatim 
recital of an oral statement made by said per-
son to an officer or agent of the State and 
recorded contemporaneously with the making 
of such oral statement, provided, however, if 
the court determines in camera proceedings as 
provided in subsection (i) hereof that any police 
report contains irrelevant, sensitive information 
or information interrelated with other crimes or 
criminal activities and the disclosure of the 
contents of such police report may seriously 
impair law enforcement or jeopardize the inves-
tigation of such other crimes or activities, the 
court may prohibit or partially restrict such 
disclosure. The court shall prohibit the State 
from introducing in evidence the material not 
disclosed, so as to secure and maintain fairness 
in the just determination of the cause. 

Any written or recorded statements and 
the substance of any oral statements made by 
the accused, including a copy of any statements 
contained in police reports or report summaries, 
together with the name and address of each 
witness to the statements. 

Any written or recorded statements and 
the substance of any oral statements made by a 
co-defendant if the trial is to be a joint one. 

Those portions of recorded grand jury 
minutes that contain testimony of the accused. 
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Any tangible papers or objects which 
were obtained from or belonged to the accused. 

Whether the State has any material or 
information which has been provided by a confi- 
dential informant. 

Whether there has been any electronic 
surveillance, including wiretapping, of the 
premises of the accused, or of conversations to 
which the accused was a party; and, any doc-
uments relating thereto. 

Whether there has been any search or 
seizure and any documents relating thereto. 

Reports or statements of experts made in 
connection with the particular case, including 
results of physical or mental examinations and 
of scientific tests, experiments or comparisons. 

Any tangible papers or objects which the 
prosecuting attoitey intends to use in the hear-
ing or trial and which were not obtained from 
or belonged to the accused. 

As soon as practicable after the filing of the 
indictment or information the prosecutor shall 
disclose to the defense counsel any material infor-
mation within the State's possession or control 
which tends to negate the guilt of the accused as 
to the offense charged. 

The prosecutor shall perform the foregoing 
obligations in any manner mutually agreeable to 
him and defense counsel or as ordered by the 
court. 

The court may deny or partially restrict 
disclosures authorized by this Rule if it finds 
there is a substantial risk to any person of physi-
cal harm, intimidation, bribery, economic repris-
als, or unnecessary annoyance or embarrassment 
resulting from such disclosure, which outweighs 
any usefulness of the disclosure to defense coun-
sel. 

Upon a showing of materiality to the prepa-
ration of the defense, the court may require such 
other discovery to defense counsel as justice may 
require. 

(b) Disclosure to Prosecution. 
(1) After the filing of the indictment or infor-

mation and subject to constitutional limitations, a 
judicial officer may require the accused to: 

(i) Appear in a line-up; 
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to fense counsel shall perform the foregoing obli- 
gations in any manner mutually agreeable to him 
and the prosecutor; or as ordered by the court. 

The filing of a motion for protective order by the 
prosecutor will automatically stay the times provid-
ed for in this section. If a protective order is 
granted, the defendant may, within two days there-
after, or at any time before the prosecutor furnish-
es the information or material which is the subject 
of the motion for protective order, withdraw his 
demand and not be required to furnish reciprocal 
discovery. 

Speak for identification by witnesses 
an offense; 

Be fingerprinted; 
Pose for photographs not involving re-en-

actment of a scene; 
Try on articles of clothing; 
Permit the taking of specimens of materi-

al under his fingernails; 
Permit the taking of samples of his 

blood, hair and other materials of his body 
which involves no unreasonable intrusion there-
of; 

Provide specimens of his handwriting; 
and 

Submit to a reasonable physical or medi-
cal inspection of his body. 

Whenever the personal appearance of the 
accused is required for the foregoing purposes, 
reasonable notice of the time and place of such 
appearance shall be given by the prosecuting at-
torney to the accused and his counsel. Provisions 
may be made for appearances for such purposes 
in an order admitting the accused to bail or pro-
viding for his pre-trial release. 

Within seven days after receipt by defense 
counsel of the list of names and addresses fur-
nished by the prosecutor pursuant to Section 
(a)(1)(i) of this Rule the defense counsel shall 
furnish to the prosecutor a written list of all 
witnesses whom the defense counsel expects to 
call as witnesses at theVial or hearing. When 
the prosecutor subpoenas a witness whose name 
has been furnished by defense counsel, except for 
trial subpoenas, reasonable notice shall be given 
to defense counsel as to the time and 'place of 
examination pursuant to the subpoena. At such 
examination, defense counsel shall have the right 
to be present and to examine the witness. 

If the defendant demands discovery under 
Section (a)(1)(ii), (x), (xi) of this Rule, the defend-
ant shall disclose to the prosecutor and permit 
him to inspect, copy, test and photograph, the 
following information and material which corre-
sponds to that which the defendant sought and 
which is in the defendant's possession or control: 

The statement of any person whom the 
defendant expects to call as a trial witness 
other than that of the defendant. 

Reports or statements of experts made in 
connection with the particular case, including 
results of physical or mental examinations and 
of scientific tests, experiments or comparisons. 

Any tangible papers or objects which the 
defense counsel intends to use in the hearing or 
trial. 

Defense counsel shall make the foregoing disclo-
sures within fifteen days after receipt by him of the 
corresponding disclosure from the prosecutor. De- 

(c) Matters Not Subject to Disclosure. 
Work Product. Disclosure shall not be re-

quired of legal research or of records, correspon-
dence, reports or memoranda, to the extent that 
they contain the opinions, theories, or conclusions 
of the prosecuting or defense attorney, or mem-
bers of his legal staff. 

Informants. Disclosure of a confidential 
informant shall not be required unless the confi-
dential informant is to be produced at a hearing 
or trial, or a failure to disclose his identity will 
infringe the constitutional rights of the accused. 
(d) Discovery Depositions. 

(1) At any time after the filing of the indict-
ment or information the defendant may take the 
deposition upon oral examination of any person 
who may have information relevant to the offense 
charged. The deposition shall be taken in a build-
ing where the trial may be held, such other place 
agreed upon by the .parties or where the trial 
court may designate by special or general order. 
The party taking the deposition shall give reason-
able written notice to each other party. The 
notice shall state the time and place the deposition 
is to be taken and the name of each person to be 
examined. After notice to the parties the court 
may, for good cause shown, extend or shorten the 
time and may change the place of taking. Except 
as provided herein, the procedure for taking such 
deposition, including the scope of the examina-
tion, shall be the same as that provided in the 
Florida Rules of Civil Procedure. Any deposition 
taken pursuant hereto may be used by any party 
for the purpose of contradicting or impeaching 
the testimony of the deponent as a witness. The 
trial court or its clerk shall, upon application, 
issue subpoenas for the persons whose deposi-
tions are to be taken. In any case, including 
multiple defendant or consolidated cases, no per-
son shall be deposed more than once except by 
consent of the parties, or by order of the court 
issued upon good cause shown. A resident of the 
State may be required to attend an examination 
only in the county wherein he resides, or is em-
ployed, or regularly transacts his business in per- 
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son. A person who refuses to obey a subpoena 
served upon him may be adjudged in contempt of 
the court from which the subpoena issued. 

(2) No transcript of a deposition for which a 
county may be obligated to expend funds shall be 
ordered by a party unless it is: (a) agreed be-
tween the State and any defendant that the depo-
sition should be transcribed and a written agree-
ment certifying that the deposed witness is mate-
rial or specifying other good cause is filed with 
the court, or (b) ordered by the court upon a 
showing that the deposed witness is material or 
upon showing of good cause. This rule shall not 
apply to applications for reimbursement of costs 
pursuant to Florida Statute 939.06 and Article I 
Section 9 of the Florida Constitution. 

Investigations Not to Be Impeded. Except 
as is otherwise provided as to matters not subject to 
disclosure or restricted by protective orders, neither 
the counsel for the parties nor other prosecution or 
defense personnel shall advise persons having rele-
vant material or information (except the accused) to 
refrain from discussing the case with opposing 
counsel, or showing opposing counsel any relevant 
material, nor shall they otherwise impede opposing 
counsel's investigation of the case. 

Continuing Duty to Disclose. If, subsequent 
to compliance with the rules, a party discovers 
additional witnesses or material which he would 
have been under a duty to disclose or produce at the 
time of such previous compliance, he shall promptly 
disclose or produce such witnesses or material in 
the same manner as required under these rules for 
initial discovery. 

Court May Alter Times. The Court may alter 
the times for compliance with any discovery under 
these rules upon good cause shown. 

Protective Orders. Upon a showing of 
cause, the court may at any time order that speci-
fied disclosures be restricted or deferred, or make 
such other order as is appropriate, provided that all 
material and information to which a party is entitled 
must be disclosed in time to permit such party to 
make beneficial use thereof. 

In Camera Proceedings. Upon request of 
any person, the court may permit any showing of 
cause for denial or regulation of disclosures, or any 
portion of such showing to be made in camera. A 
record shall be made of such proceedings. If the 
court enters an order granting the relief following a 
showing in camera, the entire record of such show-
ing shall be sealed and preserved in the records of 
the court, to be made available to the appellate 
court in the event of an appeal. 

Sanctions. 
(1) If, at any time during the course of the 

proceedings, it is brought to the attention of the 
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court that a party has failed to comply with an 
applicable discovery rule or with an order issued 
pursuant to an applicable discovery rule, the court 
may order such party to comply with the dis-
covery or inspection of materials not previously 
disclosed or produced, grant a continuance, grant 
a mistrial, prohibit the party from calling a wit-
ness not disclosed or introducing in evidence the 
material not disclosed, or enter such other order 
as it deems just under the circumstances. 

(2) Willful violation by counsel of an applicable 
discovery rule, or an order issued pursuant there-
to, may subject counsel to appropriate sanctions 
by the court. 

Costs of Indigents. After a defendant is 
adjudged insolvent, the reasonable costs incurred in 
the operation of these rules shall be taxed as costs 
against the county. 

(1) Pre-trial Conference. The trial court may 
hold one or more pre-trial conferences, with trial 
counsel present, to consider such matters as will 
promote a fair and expeditious trial. The accused 
shall be present unless he waives this in writing. 
Amended Feb. 10, 1977, effective July 1, 1977 (343 So.2d 
1247); July 18, 1980, effective Jan. 1, 1981 (389 So.2d 610); 
Nov. 26, 1986 (498 So.2d 875). 

Committee Note 
1972 Revision. The committee studied the 

ABA Standards for Criminal Justice relating to 
discovery and procedure before trial. Some of 
the Standards are incorporated in the committee's 
proposal, others are not. Generally, the Stan-
dards are divided into five parts: 

Part I deals' with policy and philosophy and 
while the committee approves the substance of 
Part I, it was determined that specific rules set-
ting out this policy and philosophy should not be 
proposed. 

Part II provides for automatic disclosures 
(avoiding judicial labor) by the prosecutor to the 
defense of almost everything within the prosecu-
tor's knowledge, except for work product and the 
identity of confidential informants. The commit-
tee adopted much of Part II, but felt that the 
disclosure should not be automatic in every case; 
the disclosure should be made only after request 
or demand and within certain time limitations. 
The ABA Standards do not recommend reciproci-
ty of discovery, but the committee deemed that a 
large degree of reciprocity is in order and made 
appropriate recommendations. 

Part III of the ABA Standards recommends 
some disclosure by the defense (not reciprocal) to 
which the State was not previously entitled. The 
committee adopted Part III and enlarged upon it. 

Part IV of the Standards set forth methods of 
regulation of discovery by the court. Under the: 
Standards the discovery mentioned in Parts II and 
Ill would have been automatic and without the 
necessity of court orders or court intervention. 
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Part III provides for procedures of protection of 
the parties and was generally incorporated in the 
recommendations of the committee. 

Part V of the ABA Standards deals with Omni-
bus Hearings and pre-trial conferences. The com-
mittee rejected part of the Standards dealing with 
Omnibus Hearings because it felt that it was 
superfluous under Florida procedure. The Flor-
ida committee determined that a trial judge may, 
within his discretion, schedule a hearing for the 
purposes enumerated in the ABA Omnibus Hear-
ing, and that a rule authorizing it is not neces-
sary. Some of the provisions of the ABA Omni-
bus Hearing were rejected by the Florida commit-
tee, i. e., stipulations as to issues, waivers by 
defendant, etc. A modified form of pre-trial con-
ference was provided in the proposals by the 
Florida committee. 

(a)(1)(i) Same as ABA Standard 2.1(a)(i) and 
substance of Standard 2.1(e). Formerly Florida 
Criminal Procedure Rule 3.220(e) authorized ex-
change of witness lists. When considered with 
proposal 3.220(a)(3), it is seen that The proposal 
represents no significant change. 

This rule is a modification of Standard 
2.1(a)(ii) and is new in Florida, although some 
such statements might have been discoverable 
under Florida Criminal Procedure Rule 3.220(0. 
Definition of "statement" derived from 18 U.S.C. 
§ 3500. 

Requiring law enforcement officers to include 
irrelevant or sensitive material in their disclo-
sures to the defense would not serve justice. 
Many investigations overlap and information de-
veloped as a by-product of one investigation may 
form the basis and starting point for a new and 
entirely separate one. Tlso, the disclosure of any 
information obtained from computerized records 
of the Florida Crime Information Center and the 
National Crime Information Center should be sub-
ject to the regulations prescribing the confiden-
tiality of such information so as to safeguard the 
right of the innocent to privacy. 

Same as Standard 2.1(a)(ii) relating to state-
ments of accused; words, "... known to the 
prosecutor, together with the name and address 
of each witness to the statement" added, and is 
new in Florida. 

From Standard 2.1(a)(ii). New in Florida. 
From Standard 2.1(a)(iii) except for addition 

of words, "that have been recorded" which were 
inserted to avoid any inference that the proposed 
rule makes recording of grand jury testimony 
mandatory. This discovery formerly available un-
der Florida Criminal Procedure Rule 3.220(a)(3). 

From Standard 2.1(a)(v). Words, "books, 
papers, documents, photographs" were condensed 
to "papers or objects" without intending to 
change their meaning. This was previously avail-
able under Florida Criminal Procedure Rule 
3.220(b). 

From Standard 2.1(b)(i) except word "confi-
dential" was added to clarify meaning. This is 
new in this form. 

From Standard 2.1(bXiii) and is new in 
Florida in this form. Previously this was dis-
closed upon motion and order. 

From Standard 2.3(a), but also requiring 
production of "documents relating thereto" such 
as search warrants and affidavits. Previously 
this was disclosed upon motion and order. 

From Standard 2.1(a)(iv). Previously avail-
able under Florida Criminal Procedure Rule 
3.220(a)(2). Defendant must reciprocate under 
proposal 3.220(b)(4). 

Same committee note as (b) under this sub-
section. 

From Standard 2.1(c) except omission of 
words "or would tend to reduce his punishment 
therefor" which should be included in sentencing. 

Based upon Standard 2.2(a) and (b) except 
Standards required prosecutor to furnish volun-
tarily and without demand while this proposal 
requires defendant to make demand and permits 
prosecutor 15 days in which to respond. 

From Standards 2.5(b) and 4.4. Substance 
of this proposal previously available under Florida 
Criminal Procedure Rule 3.220(h). 

From Standard 2.5. New in Florida. 

(b)(1) From Standard 3.1(a). New in Florida. 

From Standard 3.1(b). New in Florida. 

Standards did not recommend that defend-
ant furnish prosecution with reciprocal witness 
list; however, formerly, Florida Criminal Proce-
dure Rule 3.220(e) did make such provision. The 
committee recommended continuation of reciproci-
ty. 

Standards did not recommend reciprocity of 
discovery. Previously, Florida Criminal Proce-
dure Rule required some reciprocity. The com-
mittee recommended continuation of former reci-
procity and addition of exchanging witness' state-
ment other than defendants'. 

From Standard 2.6. New in Florida, but 
generally recognized in decisions. 

Not recommended by Standards. Previous-
ly permitted under Florida Criminal Procedure 
Rule 3.220(f) except for change limiting the place 
of taking the deposition and eliminating require-
ment that witness refuse to give voluntary signed 
statement. 

From Standard 4.1. New in Florida. 

Same as Florida Criminal Procedure Rule 
3.220(g). 

From Standard 4.4 and Florida Criminal 
Procedure Rule 3.220(h). 

From Standard 4.4 and Florida Criminal 
Procedure Rule 3.220(h). 

From Standard 4.6. Not previously covered 
by rule in Florida, but permitted by decisions. 
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(j)(1) From Standard 4.7(a). New in Florida 
except court discretion permitted by Florida Crim-
inal Procedure Rule 3.220(g). 

(2) From Standard 4.7(13). New in Florida. 
(k) Same as prior rule. 
(1) Modified Standard 5.4. New in Florida. 
1977 Amendment. The proposed change only 

removes the comma which currently appears af-
ter (aX1). 

1980 Amendment. The intent of the rule 
change is to guarantee that the accused will re-
ceive those portions of police reports or report 
summaries which contain any written, recorded or 
oral statements made by the accused. 

1986 Revision. The showing of good cause 
under (dX2) of this rule may be presented ex parte 
or in camera to the court. 

VII. DISQUALIFICATION AND SUBSTITUTION OF JUDGE 

Rule 3.230. Disqualification of Judge 
The State or the defendant may move to dis-

qualify the judge assigned to try the cause on the 
grounds: that the judge is prejudiced against the 
movant or in favor of the adverse party; that the 
defendant is related to the said judge by consan-
guinity or affinity within the third degree; or that 
said judge is related to an attorney or counselor of 
record for the defendant or the state by consanguin-
ity or affinity within the third degree; or that said 
judge is a material witness for or'against one of the 
parties to said cause. 

Every motion to disqualify shall be in writing 
and be accompanied by two or more affidavits set-
ting forth facts relied upon to show the grounds for 
disqualification, and a certificate of counsel of 
record that the motion is made in good faith. 

A motion to disqualify a judge shall be filed no 
less than 10 days before the time the case is called 
for trial unless good cause is shown for failure to so 
file within such time. 

The judge presiding shall examine the motion 
and supporting affidavits to disqualify him for prej-
udice to determine their legal sufficiency only, but 
shall not pass on the truth of the facts alleged nor 
adjudicate the question of disqualification. If the 
motion and affidavits are legally sufficient, the pre-
siding judge shall enter an order disqualifying him-
self and proceed no further therein. Another judge 
shall be designated in a manner prescribed by appli-
cable laws or rules for the substitution of judges for 
the trial of causes where the judge presiding is 
disqualified. 

When the prosecuting attorney or defendant 
shall have suggested the disqualification of a trial 
judge and an order shall have been made admitting 
the disqualification of such judge, and another 
judge shall have been assigned to act in lieu of the 
judge so held to be disqualified the judge so as-
signed shall not be disqualified on account of al-
leged prejudice against the party making the motion 
in the first instance, or in favor of the adverse 
party, unless such judge shall admit and hold that it 
is then a fact that he, the said judge, does not stand 
fair and impartial between the parties and if such 
judge shall hold, rule and adjudge that he does 
stand fair and impartial as between the parties and 
their respective interest, he shall cause such ruling 
to be entered on the minutes of the court, and shall 
proceed to preside as judge in the pending cause. 
The ruling of such judge may be reviewed by the 
appellate court, as are other rulings of the trial 
court. 

Committee Note 
Same as prior rule. . 

Rule 3.231. Substitution of Judge 
If by reason of death or disability the judge 

before whom a trial has commenced is unable to 
proceed with the trial, or posttrial proceedings, an-
other judge, certifying that he has familiarized him-
self with the case, may proceed with the disposition 
of the case. 

Committee Note 
New. Follows ABA Standard 4.3, Trial by 

Jury. inserted to provide for substitution of trial 
judge in specified instances. 

VIII. CHANGE OF VENUE 

(b) Every motion for change of venue shall be in 
writing and be accompanied by: 

(1) Affidavits of movant and two or more other 
persons setting forth facts upon which the motion 
is based; and 
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Rule 3.240. Change of Venue 
(a) The state or the defendant may move for a 

change of venue on the ground that a fair and 
impartial trial cannot be had in the county where 
the case is pending for any reason other than the 
interest and prejudice of the trial judge. 



The Florida State University 
Tallahassee, Florida 3230o-1034 

3uL 1 8 1988 
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July 8, 1988 

Gordon F. Proudfoot, Esq. 
Boyne Clarke 
Barristers and Soliciters 
P. 0. Box 876 
Dartmouth, Nova Scotia BYY ZZZ5 

RE: Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

I have received a copy of your letter requesting 
information regarding the prosecution's obligation to 
disclose exculpatory material to the defense. The matter 
was referred to me as Chairman of the Criminal Law Section 
of the Florida Bar by Rutledge R. Liles, the President of 
the Florida Bar. 

In the United States we have a copious jurisprudence on 
the issue. The United States Supreme Court held in the 
early decision of Brady V. Maryland, 373 U.S. 83 (1963), that 
the supression by the prosecution of evidence favorable to 
an accussed on guilt or punishment violates our 
constitutional protection of due process of law. The most 
recent decision from the United States Supreme Court on the 
issue is United States V. Bagley, U.S. , 105 S. 
Ct. 3375, 87 L. Ed. 2d 481 (1985). The troublesome 
issue in our cases has been whether the fact that the 
defense made or did not make a specific request for the 
nondisclosed item should affect the standard for whether a 
conviction should be vacated or not. In the Bagley decision, 
the Court finally held that the standard of materiality (i.e. 
whether a conviction should be vacated for nondisclosure) does 
not depend upon whether a request was made by the defense for 
the non-disclosed information. In Bagley the Court held that 
if exculpatory evidence has not been disclosed by the 
prosecution, the standard to be applied when deciding to vacate 
a conviction is as follows: 

The evidence is material only if there is a reasonable 
probability that, had the evidence been disclosed to 
the defense, the result of the proceeding would have 
been different. A "reasonable probability" is a 
probability sufficient to undermine confidence in 
the outcome. 



Sincer , ‘: 
ohn F. Yetter 

Professor and Associate Dean 

Gordon Proud foot 
July 7, 1988 
Page 2 

The Florida Supreme Court recently applied the Bagley  
standard in Arango V. State, 497 So. 2d 1161 
(Fla. 1986). I have enclosed a copy of this decision. 
There are of course a multitude of decisions in the lower 
courts involving this particular issue. I think it is fair 
to say that although the claim is often made by convicted 
defendants, it is usually unavailing. The claim was successful 
in Arango, however. 

The general constitutional obligation of the 
prosecution to disclose exculpatory material is codified in 
the Florida Rules of Criminal Procedure 3.220 (a) (2). I 
have also enclosed a copy of this provision. 

I hope that this will be of some use to you. As I said 
earlier, there are many lower court decisions dealing with 
the issue. The Bagley decision is the significant recent 
decision by the United States Supreme Court. There have 
also been many law review articles dealing with the question 
and discussing the decisions. 

JY/cd 

cc: Rutledge R. Liles, Esq. 
Professor Gerald Bennett 

Enclosures 



ARANGO v. STATE Fla. 1161 
Cite as 497 Sold 1161 (Fla. 1986) 

tim and then escaped, one jumping off bed-
room balcony. Luis Carlos ARANGO, a/k/a Carlos 

Luis Arango, Appellant, 
V. 

The STATE of Florida, Appellee. 
No. 64721. 

Supreme Court of Florida. 

Oct. 2, 1986. 
Rehearing Denied Dec. 22, 1986, 

Defendant, whose first-degree murder 
and death sentence was affirmed, 411 So.2d 
172, sought postconviction relief. The Cir-
cuit Court, in and for Dade County, Robert 
M. Deehl, J., denied relief, and defendant 
appealed. The Supreme Court, 437 So.2d 
1099, remanded to trial court. Following 
denial of relief, the Supreme Court, 467 
So.2d 692, vacated death sentence and re-
manded for new trial. The United States 
Supreme Court, 106 S.Ct. 41, vacated and 
remanded for further consideration. The 
Supreme Court held that reasonable proba-
bility existed that had suppressed evidence 
been disclosed to defendant, results of pro-
ceedings would have been different, and 
therefore, defendant was entitled to new 
trial. 

Remanded for new trial. 
Ehrlich, J., dissented. 

Criminal Law 4=998(10) 
Reasonable probability existed that 

had suppressed evidence, consisting-of pis-
tol found under balcony of defendant's 
apartment, been disclosed to defense, re-
sults of defendant's murder prosecution 
would have been different, and therefore, 
post-conviction petitioner was entitled to 
new trial, where prosecutor had argued to 
jury that nothing was kept from jury and 
that defendant's testimony was not real 
because it did not "jibe" with physical evi-
dence, and pistol was exculpatory evidence 
supportive of defense that three armed 
males had overpowered defendant and vie- 

* — U.S. —, 106 S.Ct. 41, 88 L.Ed.2d 34 (1985). 

Sharon B. Jacobs of Sharon B. Jacobs, 
P.A., Miami, for appellant. 

Jim Smith, Atty. Gen., and Calianne P. 
Lantz, Asst. Atty. Gen., Miami, for appel-
lee. 

PER CURIAM. 
The United States Supreme Court has 

entered an order * vacating Arango v. 
State, 467 So.2d 692 (Fla.1985), and re-
manding it for further consideration in 
light of United States v. Bagley, 473 U.S. 
667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985). 
We have jurisdiction, article V, section 
3(bX1), Florida Constitution. 

Arango was convicted of first-degree 
murder and sentenced to death. We af-
firmed on direct appeal. Arango v. State, 
411 So.2d 172 (Fla.), cert. denied, 457 U.S. 
1140, 102 S.Ct. 2973, 73 L.Ed.2d 1360 
(1982). Arango sought post-conviction re-
lief, arguing that he discovered, after trial 
and direct appeal, that a pistol had been 
found under the balcony of his apartment 
and turned over to the police; that the 
pistol was exculpatory evidence supportive 
of his defense that three armed Latin 
males overpowered him and the victim and 
then escaped, one jumping off the bedroom 
balcony. We reversed the trial court's de-
nial of relief, finding that Arango had stat-
ed a prima facie case of a discovery viola-
tion under Brady v. Maryland, 373 U.S. 
83, 83 S.Ct. 11, 4, 10 L.Ed.2d 215 (1963), 
and remanded to the trial court for a hear-
ing on the claimed Brady violation. Aran-
go v. State, 437 So.2d 1099 (Fla.1983). 

The trial court again denied relief. This 
Court reversed the trial court's denial, va-
cated the death sentence, and remanded to 
the trial court for a new trial. We found 
that the state had suppressed evidence fa-
vorable to the defense following a specific 
defense request for disclosure, that the 
suppressed exculpatory evidence was mate- 
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rial in that it might have affected the out-
come of the trial, see United States v. 
Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 
L.Ed.2d 342 (1976), and that, in fact, Aran-
go was deprived of a fair trial. "The pros-
ecutor was able to argue to the jury that 
'nothing was kept from you, whatever we 
had is on the table,' that Arango's testimo-
ny was 'not real because it does not jive 
[sic] with the physical evidence' and, there-
fore, 'does not create a reasonable doubt.'" 
Arango, 467 So.2d at 694. We found that 
due process required a new trial under the 
circumstances—suppressed exculpatory ev-
idence coupled with the foregoing prosecu-
torial argument to the jury. 

In Bagley the Court held that "evidence 
is material only if there is a reasonable 
probability that, had the evidence been dis-
closed to the defense, the result of the 
proceeding would have been different. Id. 
105 S.Ct. at 3384 (Blackmun, J.), 105 S.Ct. 
at 3385 (White, J., concurring in part and 
concurring in judgment). "A 'reasonable 
probability' is a probability sufficient to 
undermine confidence in the outcome." Id. 
105 S.Ct. at 3384. 

Applying the Bagley test of materiality, 
we are satisfied that we reached a correct 
conclusion in Arango v. State, 467 So.2d 
692 (Fla.1985). Our review of the record 
convinces us that there is a reasonable 
probability that had the suppressed evi-
dence been disclosed to the defense, the 
results of the proceedings would have been 
different. Having reconsidered the case in 
light of the United States Supreme Court 
mandate, we remand to the trial court for a 
new trial. 

It is so ordered. 

McDONALD, C.J., and ADKINS, BOYD, 
OVERTON, SHAW and BARKETT, JJ., 
concur. 

EHRLICH, J., dissents. 

Roger Dean LEWIS, Appellant, 
V. 

The STATE of Florida, Appellee. 
No. 85-1761. 

District Court of Appeal of Florida, 
Third District. 

Nov. 18, 1986. 

The Circuit Court, Monroe County, M. 
Ignatius Lester, J., denied defendant's peti-
tion for postconviction relief, and defend-
ant appealed. The District Court of Appeal 
held that failure of State to provide defend-
ant with evidence that coperpetrator of 
crime was told by police that they wanted 
defendant and not coperpetrator did not 
violate defendant's Brady discovery rights. 

Affirmed. 
Jorgenson, J., specially concurred and 

filed opinion. 

Criminal Law 4=627.8(6) 
Failure of State to provide defendant 

with evidence that coperpetrator of crime 
was told by police that they wanted defend-
ant and not coperpetrator did not violate 
defendant's Brady discovery rights, as 
there was no showing of reasonable proba-
bility that, had evidence been disclosed, re-
sult of proceeding would have been differ-
ent. 

Bennett H. Brummer, Public Defender, 
and Elliot H. Scherker, Asst. Public De-
fender, for appellant. 

Jim Smith, Atty. Gen. and Richard E. 
Doran, Asst. Atty. Gen., for appellee. 

Before BASKIN, FERGUSON and JOR-
GENSON, JJ. 

PER CURIAM. 
Appellant alleges, and we agree, that the 

State failed to provide him with evidence 
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VI. DISCOVERY 

RULE 3.220. DISCOVERY 

(a) Prosecutor's Obligation. 

Any tangible papers or objects which 
were obtained from or belonged to the accused. 

Whether the State has any material or 
information which has been provided by a 
confidential informant. 

(1) After the filing of the indictment or 
information, within fifteen days after written 
demand by the defendant, the prosecutor shall 
disclose to defense counsel and permit him to 
inspect, copy, test and photograph, the following 
information and material within the State's 
possession or control: 

The names and addresses of all persons 
known to the prosecutor to have information which 
may be relevant to the offense charged, and to any 
defense with respect thereto. 

The statement of any person whose 
name is furnished in compliance with the preceding 
paragraph. The term "statement" as used herein 
means a written statement made by said person and 
signed or otherwise adopted or approved 
by him, or a stenographic, mechanical, electrical, or 
other recording, or a transcript thereof, or which is 
a substantially verbatim recital of an oral statement 
made by said person to an officer or agent of the 
State and recorded contemporaneously with the 
making of such oral statement, provided, however, 
if the court determines in camera proceedings as 
provided in subsection (i) hereof that any police 
report contains irrelevant, sensitive information or 
information interrelated with other crimes or 
criminal activities and the disclosure of the contents 
of such police report may seriously impair law 
enforcement or jeopardize the investigation of such 
other crimes or activities, the court may prohibit or 
partially restrict such disclosure. The court shall 
prohibit the State from introducing in evidence the 
material not disclosed, so as to secure and maintain 
fairness in the just determination of the cause. 

Any written or rec_orded statements and 
the substance of any oral statements made by the 
accused, including a copy of any statements 
contained in police reports or report summaries, 
together with the name and address of each witness 
to the statements. 

Any written or recorded statements and 
the substance of any oral statements made by a 
co-defendant if the trial is to be a joint one. 

Those portions of recorded grand jury 
minutes that contain testimony of the accused. 

Whether there has been any electronic 
surveillance, including wire-tapping, of the premises 
of the accused, or of conversations to which the 
accused was a party; and, any documents relating 
thereto. 

Whether there has been any search or 
seizure and any documents relating thereto. 

Reports or statements of experts made 
in connection with the particular case, including 
results of physical or mental examinations and of 
scientific tests, experiments or comparisons. 

Any tangible papers or objects which 
the prosecuting attorney intends to use in the 
hearing or trial and which were not obtained from 
or belonged to the accused. 

As soon as practicable after the filing of the 
indictment or information the prosecutor shall 
disclose to the defense counsel any material 
information within the State's possession or control 
which tends to negate the guilt of the accused as to 
the offense charged. 

The prosecutor shall perform the foregoing 
obligations in any manner mutually agreeable to 
him and defense counsel or as ordered by the court. 

The court may deny or partially restrict 
disclosures authorized by this Rule if it finds there is 
a substantial risk to any person of physical harm, 
intimidation, bribery, economic reprisals, or 
unnecessary annoyance or embarrassment resulting 
from such disclosure, which outweighs any 
usefulness of the disclosure to defense counsel. 

Upon a showing of materiality to the 
preparation of the defense, the court may require 
such other discovery to defense counsel as justice 
may require. 

(b) Disclosure to Prosecution. 

(1) After the filing of the indictment or 
information and subject to constitutional 
limitations, a judicial officer may require the accused 
to: 
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LEWIS R. SLATON 
DISTRICT ATTORNEY-ATLANTA JUDICIAL CIRCUIT 

THIRD FLOOR COURTHOUSE • ATLANTA, GEORGIA 30335 

August 12, 1988 
AUG 2 2 1988  

Mr. Gordon Proudfoot 
Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Aldernay Drive 
P. 0. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

RE: Prosecutorial Misconduct 

Dear Mr. Proudfoot: 

In response to your letter to Jim Elliott, President of 
the State Bar of Georgia, I have prepared a memorandum address-
ing those questions that you raised. 

It is important for the criminal justice system to work 
effectively but not to surrender those principles of honesty and 
fair play. As our United States Supreme Court once said in 
Bruton vs. U.S., "a defendant is entitled to a fair trial but 
not a perfect one". 

If you have any questions please contact me. 

Sincerely, 

A. Tom Jones - 
Assistant District Attorney 
Atlanta Judicial Circuit 

cc: A. James Elliott, President 
State Bar of Georgia 
100 Galleria Parkway, Suite 1200 
Atlanta, Ga. 30339 



MEMORANDUM OF LAW  

TO: Assistant District Attorney Tom Jones 
Boyne Clarke, The Canadian Bar Association 

FROM: John H. Zwald 

DATE: August 12, 1982 

RE: Canadian Bar Submission to the Royal Commission on the 
prosecution oF Donald Marshall, Jr. 

Question Presented  

Whether the prosecution must disclose any and all exculpatory 
evidence, which tends to negate the guilt of the accused, mitigate 
the degree of the offense, or reduce the punishment, to the defense 

counsel, prior to trial in criminal cases? 

Brief Answer  

In applying the Brady Doctrine in Georgia, the court imposed 

an affirmative duty on the prosecution to disclose evidence 

Favorable to him in advance of trial. Both the Disciplinary Rules 

and the Ethical Considerations of the Georgia Code of Professional 

Responsibility require a prosecutor to disclose any "Brady"  

material to the defense counsel. 

Statement of Facts  

The Federal Government of Canada and the Government of Nova 

Scotia, has launched a Royal Commission of Inquiry into the 

prosecution of Donald Marshall, Jr. Mr Marshall was wrongfully 

convicted of murder and spent 11 years in jail before being 

determined to be innocent. A major issue in his case was the 

lack of disclosure of exculpatory statements, either by the 

police or Crown Counsel to the defense counsel before, during
)  

or after the trial. 



Discussion 

I. Whether the prosecution, in accordance with the Brady doctrine 

must disclose any and all exculpatory evidence to the defense 

counsel, prior to trial in criminal cases. 

No Georgia statute or rule of practice exists which will 

allow discovery in criminal cases. Hicks v. State, 323 Ga. 393, 

207 S.E. 2d. 30 (1974). At common law, the defendant has no 

right to examine the evidence in the case against him prior to 

trial. GA. CRM.TRIAL PRAC., (1986 ed.) §14-5. However recently, 

notions of fair trial and due process have opened the way to 

limited discovery in criminal cases in Georgia. See e.g., Brady  

v. Maryland, 373 U.S. 83 (1963). 

In the landmark case of Brady v. Maryland, 373 U.S. 83 (1963), 

the United States Supreme Court addressed the issue of whether 

exculpatory evidence must be disclosed by the prosecution to 

the defense counsel in a criminal case. 

In Brady, the defendant and a companion named Boblit were 

charged with murder. Brady was tried first. At his trial, Brady 

admitted participating in the crime but claimed that his companion 

did the actual killing. Prior to the trial, Mr. Brady's defense 

counsel had requested the prosecution to allow him to examine Mr. 

Boblit's extra-judicial statements. Several of these were shown 

to him; but one in
i
Ahich Mr. Bablit admitted the actual killing 

was withheld by the prosecution. The non-disclosure by the prosecution 

of Boblit's statement did not come to Brady's notice until after re 

had been tried, convicted and sentenced. Id. at 84. 
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The court in Brady held that the suppressionjby the prosecutionfof 

evidence favorable to an accusedj upon reques t  violates the Due 

Process Clause of the—Fifth and 14th Amendments, where the evidence 

is material either to guilt or punishment, irrespective of the 

good faith or bad Faith of the prosecution. Id. at 87. The 

court defined Favorable evidence as evidence that would tend 

to exculpate the defendant or reduce the penalty. Id. at 88. 

Writing for the court, Mr. Justice Douglas stated "Society 

wins not only when the guilty are convicted but when criminal 

trials are fair; our system af- administration of Justice suffers 

when any accused is treated unfairly." Brady v. Maryland, 373 

U.S. 83, 87 (1963). The court went on to state that a prosecution 

that withholds evidence on demand of an accused which, if available, 

would tend to exculpate him or reduce the penalty, helps shape 

a trial that bears heavily on the defendant. Id. at 88. 

The Georgia Supreme Court first recognized that the rule 

of Brady v. Maryland was applicable in Georgia in the case of 

Hicks v. State, 232 Ga. 393, 207 S.E. 2d. 30 (1974). In applying 

Brady in Georgia, the court imposed an affirmative duty on the 

prosecution to disclose, on defendant's pre-trial motion, evidence 

Favorable to him in advance of trial. Id. The court also stated 

that Brady does not require the prosecution to open his File 

For the defendant's general inspection. Nor is the prosecution 

required to search for exculpatory evidence even IF such material 

is more accessible to the state that to the defendant. Id. 

The United States Supreme Court further defined what evidence 
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must be disclosed by a prosecutor in United States v. Agures, 

427 U.S. 97 (1976). In that case, the court addressed the problem 

of whether the prosecutor has any obligation to provide the 

defense counsel with exculpatory information when no request 

has been made. The court Answered this question by stating: 

"there are situations in which the evidence is obviously of 

such substantial value to the defense that elementary fairness 

requires it to be disclosed even without a specific request." 

Id. at 105. The Georgia Supreme Court has cited Agures and ha3 

followed it where no request for discovery had been made. 

Carter v. State, 237 Ga. 617 619, 229 S.E.2d. 411 412 (1976). 

The Agures court stated further that a prosecutor will 

not have violated his constitutional duty of disclosure unless 

his omissipn is of sufficient significance to result in the 

denial of the defendant's right to a fair trial. United States  

v. Agures, 427 U.S. 97 (1976). The court said that a general 

request is equivalent to no request. When the defendant is 

seeking evidence favorable to his innocence or punishment and 

has made no request or a general request for any exculpatory 

evidence, it is not a reversible error unless the defendant 

shows that the omitted evidence creates a reasonable doubt that 

did not otherwise exist. See Id. If the defendant has made 

a specific request for exculpatory evidence, as in Brady, he 

must show that the suppressed evidence might have affected the 

outcome of the trial. Id. 

Practical Application of the Brady doctrine in Georgia 

The courts in Georgia have ruled that Brady does not establish 

-4- 



any right to pre-trial discovery in a criminal case, but instead 

seeks only to insure the fairness of the defendant's trial and 

reliability of the jury' determinations. McCleskey  

v.Zant, 580 F. Supp 388 (1974). Unlimited discovery of the state's 

File would unduly impair effective prosecution of criminal cases. 

William v. Dutton, 400 F.2d. 797 (5th Cir. 1968). The prosecution 

does not have to make a complete and detailed accounting to the 

defense of all police work, Moore v. Illinois, 408 U.S. 786, 

795 (1972), but Brady does extend to exculpatory evidence in 

the hands of the police as well as the District Attorney. Freeman 

v. State of Georgia, 599 F. 2d. 65 (5th Cir. 1979). 

+0  There is no duty ..2fi produce material which is known by the 

defendant. Thus Brady does not reach statements made by the 

defendant. Gilreath v. State, 247 Ga. 814, 279 S.E. 2d. 650 (1981). 

Likewise, the prosecution is not required to uncover exculpatory 

evidence even iF the defendant is indigent. Pulliam v. Balkcom, 

245 Ga. 99, 104, 263 S.E. 2d. 143 (1980). 

Failure to disclose inadmissible but material evidence is 

not to be excused simply because it is inadmissible. Sellers  

v. Estelle, 651 F. 2d 1074, 1077 (5th Cir. 1981). 

II. Georgia Ethical Considerations and Disciplinary Standards 

concerning non-disclosure of exculpatory statements in criminal 

prosecutions. 

Ethical Considerations of the State Bar of Georgia%g Code 

of Professional Responsibility are guidelines 
For attorney conduct, 
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but violation does not necessarily result in discipline unless 

the conduct at issue also violates a Disciplinary Standard. 

Georgia Code of Professional Responsibility (1987). 

Ethical Consideration 7-13, "Role of the Public Prosecutor"' 

states that the responsibility of a public prosecutor differs 

from that of the usual advocate; his duty is to seek justice, 

not merely to convict. Georgia Code of Professional Responsibility, 

EC 7-13, (1987). 

EC 7-13 goes on to state that the prosecution should make 

timely disclosure to the defense of available evidence, knowA 

to him, that tends to negate the guilt of the accused, mitigate 

the degree of the offense, or reduce the punishment. Further, 

a prosecutor should not intentionally avoid pursuit of evidence 

menrely because he believes it will damage the prosecution's 

case or aid the accused. Id. 

Disciplinary Standards are adopted by the Supreme Court 

of Georgia. A violation of a Disciplinary Standard can result 

in disciplinary proceedings and punishment, including but not 

limited to reprimands and disbarment. Georgia Code oF Professional 

Responsibility, (1987). 

The State Bar of Georgia's Code of Professional Responsibility 

does not have any Disciplinary Standards which apply directly 

to prosecutors who intentionally or knowingly violate the Brady  

doctrine. However, the Disciplinary Rules do contain two standarqs 

which prohibit any lawyer from refusing to disclose or from suppreE:si-: 

any evidence required by law to produce. 
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Standard 46 of the Georgia Code of Professional Risponsibility 

states "... a lawyer shall not conceal or knowingly Fail to disclose 

that which he is required by law to reveal. A violation of this 

Standard may be punished by a public reprimand." Georgia Code oF 

Professional Responsibility, Standard 46, (1987). 

Standard 56 of the Code states: "A lawyer shall not suppress 

any evidence that he or his client has legal obligation to reveal 

or produce. A violation of this standard may be punished by 

disbarment." Id. at Standard ES. 

The Brady doctrine requires the prosecution to turn-over 

exculpatory evidence. E.g., Brady v. Maryland, 373 U.S. 83 (1963). 

A prosecutor who intentionally and knowingly, suppresses or refuses 

to disclose Brady material could be in violation of the Georgia 

Code of Professional Responsibility and suffer the sanctions 

imposed as a result of the violation. 
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DEPARTMENT OF THE PROSECUTING ATTORNEY 

CITY AND COUNTY OF HONOLULU 
1164 BISHOP STREET. HONOLULU, HAWAII 96813 

AREA CODE 808 • 523-4511 

CHARLES F. MARSLAND, JR. 
PROSECUTING ATTORNEY SEP 0 8 1988 

September 1, 1988 

Mr. Gordon F. Proudfoot 
Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth. Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

Re: Canadian Bar Submission to the Royal Commission 
on the Prosecution of Donald Marshall, Jr. 

The Hawaii State Bar Association has asked me to respond to your 
inquiry of June 10, 1988, regarding the duty of the prosecution to 
disclose exculpatory statements and evidence to defense counsel. 

In Brady v. Maryland, 373 U.S. 83, 10 L.Ed.2d 215, 83 S.Ct. 1194 
(1963), the United States Supreme Court held that the prosecution's 
suppression of an accomplice's confession at the defendant's state 
trial violated the due process clause of the Fourteenth Amendment 
but neither that clause nor the equal protection clause of that 
amendment was violated by restricting the new trial to the question 
of punishment. 

Following the decision in Brady most of the states, including 
Hawaii, have adopted rules of discovery requiring disclosure by the 
prosecution of "any material ornformation which tends to negate the 
guilt of the defendant as to the offense charged or would tend to 
reduce his punishment therefore." Rule 16(b)(2)(ii) Hawaii Rules of  
Penal Procedure. 
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Thus the suppression by the prosecution of evidence favorable to 
and requested by an accused violates due process whether the 
evidence is material either to guilt or punishment, irrespective of 
the good faith or bad faith of the prosecution. 

In United States v. Bagley, 473 U.S. 667, 674-75 (1985), the 
Supreme Court stated: 

The holding in Brady v. Maryland requires the 
disclosure only of evidence that is both favorable to 
the accused and 'material either to guilt or 
punishment.' A fair analysis of the holding of Brady 
indicates that implicit in the requirement of 
materiality is a concern that the suppressed evidence 
might have affected the outcome of the trial. . 

'For unless the omission deprived the defendant of 
a fair trial, there was no constitutional 
violation requiring that the verdict be set aside; 
and absent a constitutional violation, there was 
no breach of the prosecutor's constitutional duty 
to disclose. . .' 

But to reiterate a critical point, the prosecutor 
will not have violated his constitutional duty of 
disclosure unless his omission is of sufficient 
significance to result in the denial of the 
defendant's right to a fair trial.' 

It is clear from the federal case law that Brady "involve[s] the 
discovery, after trial, of information favorable to the accused that 
had been known to the prosecution but unknown to the defense." 
Bagley, 473 U.S. at 678 (emphasis added). The United States Supreme 
Court in United States v. Agurs, 427 U.S. 97 (1976), outlined the 
three situations in which Brady violations arise. 

The first situation was the prosecutor's knowing use of 
perjured testimony or, equivalently, the prosecutor's 
knowing failure to disclose that testimony used to 
convict the defendant was false. . . At the other 
extreme is the situation in Agurs itself, where the 
defendant does not make a Brady request and the 
prosecutor fails to disclose certain evidence favorable 
to the accused. . . The third situation identified by 
the Court in Agurs is where the defense makes a 
specific request and the prosecutor fails to disclose 
responsible evidence. 

Bagley, 473 U.S. at 678-81 (footnote omitted). 
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All of the three scenarios described above involve situations 
where the defense only learns of the favorable evidence after trial. 

For most exculpatory evidence, the prosecutor 
should be able to satisfy his constitutional obligation 
by disclosure at trial. So too, where the information 
is revealed at trial, though not disclosed by the 
prosecutor, that ordinarily will render the 
prosecutor's failure to disclose harmless error. See 
e.g., United States v. Nixon, 634 F.2d 306 (5th Cir. 
1981), rehearing denied 645 F.2d 72, certiorari denied 
454 U.S. 828, 102 S.Ct. 120, 70 L.Ed.2d 103; Hudson v.  
Blackburn, supra note 8. Where the disclosure is made 
at that point, the burden rests with the defendant to 
establish that the "lateness of that disclosure so 
prejudiced [defendant's] preparation or presentation of 
his defense that he was prevented from receiving his 
constitutionally guaranteed fair trial." United States  
v. Shelton, supra note 26. Moreover, if the defendant 
failed to request a continuance when disclosure was 
first made at trial, that failure often will be viewed 
as automatically negating any claim of actual 
prejudice. Gorham v. Wainwright, 588 F.2d 178 (5th 
Cir. 1978); Timmons v. Commonwealth, 555 S.W.2d 234 
(Ky. 1977); State v. Roussel, 381 So.2d 796 (La. 1980). 

* * * 

(f) Defense Awareness of the Information. In 
Agurs, the Court described the "Brady rule" as 
applicable to situations "involv[ing] the discovery, 
after trial, of information which had been known to the 
prosecution but unknown to the defense." Looking to 
this language, various cases have held that the 
prosecutor's constitutional obligation was not 
violated, notwithstanding the nondisclosure of 
apparently exculpatory evidence, where that evidence 
was known to the defendant or defense counsel. They 
have insisted, however, that the defense be aware of 
the potentially exculpatory nature of the evidence as 
well as its existence. In many of the cases, no 
special request for disclosure was made. The courts 
there have reasoned that the defendant must be held 
responsible for his failure to request disclosure once 
he learned of the existence of the potentially 
exculpatory material. Where a request was made, but 
the item requested was not furnished, the courts often 
have reasoned that the defendant still was not harmed 
since the defense was obviously aware of the item's 
exculpatory content and could have obtained it for 
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introduction at trial by subpoena. In a few cases, 
where the information in question was a matter of 
public record, courts have held that neither Brady or 
Aqurs was applicable since the defense could have 
itself obtained the information through the exercise of 
reasonable diligence. 

Lafave and Israel, Criminal Procedure, Vol. 2, §§ 19.5(e) and (f) at 
545-547 (fns. omitted in § (f)) (1984). 

In the Marshall case, even if defense did not know of the 
"favorable evidence" until after trial, the Court would still have 
to determine that the exculpatory statement was material either to 
Defendant's guilt or punishment. Brady, supra; Aqurs, supra. "The 
evidence is material only if there is a reasonable probability that, 
had the evidence been disclosed to the defense, the result of the 
proceeding would have been different. A 'reasonable probability' is 
a probability sufficient to undermine confidence in the outcome." 
Bagley, 473 U.S. at 682. 

In addition to the foregoing the Hawaii Supreme Court in 1978 
held that the prosecution is required only to present to the grand 
jury evidence which is clearly exculpatory in nature. State v.  
Bell, 60 Haw. 241, 589 P.2d 517. A copy of that opinion along with 
the discovery rules is enclosed for your convenience. 

I trust this material will prove helpful in preparing your 
submission. If I can be of any further service, please do not 
hesitate to write again. 

Sincerely, 

Arthur E. Ross 
Deputy Prosecuting Attorney 

AER/sl 

cc: William C. McCorriston, Esq. 



Rule 15 

is exempted by ruling of the judge on the ground of privilege 
from testifying concerning the subject matter of his deposition; or 

persists in refusing to testify concerning the subject matter of 
his deposition despite an order of the judge to do so; or 

testifies to a lack of memory of the subject matter of his 
deposition; or 

is unable to be present or to testify at the hearing because of 
death or then existing physical or mental illness or infirmity; or 

is absent from the hearing and the proponent of his deposition 
has been unable to procure his attendance by process or other 
reasonable means. A deponent is not unavailable as a witness if his 
exemption, refusal, claim of lack of memory, inability, or absence is 
due to the procurement or wrongdoing of the proponent of his 
deposition for the purpose of preventing the witness from attending or 
testifying. 

(h) Deposition by Agreement Not Precluded. Nothing in this rule 
shall preclude the taking of a deposition, orally or upon written 
questions, or the use of a deposition, by agreement of the parties with 
the consent of the court. 

Rule 16. DISCOVERY. 
Applicability. Subject to subsection (d) of this rule, discovery 

under this rule may be obtained in and is limited to cases in which the 
defendant is charged with a felony, and may commence upon the filing 
in circuit court of an indictment or a complaint. 

Disclosure by the Prosecution. 
(1) Disclosure Up011 Written Request of Matters Within 

Prosecution's Possession. Upon written request of defense counsel, 
the prosecutor shall disclose to him the following material and 
information within the prosecutor's possession or control: 

the names and last known addresses of persons whom 
the prosecutor intends to call as witnesses, in the presentation of the 
evidence in chief, together with their relevant written or recorded 
statements, provided that statements recorded by the prosecutor shall 
not be subject to disclosure; 

any written or recorded statements and the substance of 
an oral statements made by the defendant, or made by a co-defendant 
if intended to be used in a joint trial, together with the names and last 
known addresses of persons who witnessed the making of such 
statements; 
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Rule 16 

any reports or statements of experts, which were made 
in connection with the particular case or which the prosecutor intends 
to introduce, or which are material to the preparation of the defense 
and are specifically designated in writing by defense counsel, including 
results of physical or mental examinations and of scientific tests, 
experiments, or comparisons; 

any books, papers, documents, photographs, or 
tangible objects which the prosecutor intends to introduce, or which 
were obtained from or which belong to the defendant, or which are 
material to the preparation of the defense and are specifically 
designated in writing by defense counsel; 

any prior criminal record of the defendant. 
(2) Disclosure Without Request of Matters Within Prosecution's 

Possession. The prosecutor shall disclose to defense counsel the 
following material and information within the prosecutor's possession 
or control: 

whether there has been any electronic surveillance 
(including wiretapping) of conversations to which the defendant was a 
party or occurring on his premises; and 

any material or information which tends to negate the 
guilt of the defendant as to the offense charged or would tend to reduce 
his punishment therefor. 

(3) Disclosure of Matters Not Within Prosecution's Possession. 
Upon written request of defense counsel and specific designation by 
him of material or information which would be discoverable if in the 
possession or control of the prosecutor and which is in the possession 
or control of other governmental personnel, the prosecutor shall use 
diligent good faith efforts to cause such material or information to be 
made available to defense counsel; and if the prosecutor's efforts are 
unsuccessful the court shall issue suitable subpoenas or orders to cause 
such material or information to he made available to defense counsel. 

(4) The term "statement" as used in subsection (b) ( I ) (i) and (c) 
(2) (i) of this rule means: 

a written statement made by the witness and signed or 
otherwise adopted or approved by him; or 

A stenographic. mechanical. electrical or other 
recording. OF a transcription thereof. hich is a substantially verbatim 
recital of an oral statement made by the witness and recorded 
contemporaneously with the making of such oral statement. 

(e) Disclosure h the Defendant. 
( I Si/bin/vs/of? TeAt.s. Lvaniinatiom or hispectiom. Upon 

eh u.:' 19 ,2 19 



Rule 16 

written request of the prosecutor, the court may require the defendant: 
to perform reasonable acts or undergo reasonable tests 

for purposes of identification; and 
to submit to reasonable physical or medical inspection or 

examination of his body. 
Reasonable notice of the time and place for such tests, inspections 

or examinations shall be given by the prosecutor to the defendant and 
his counsel who shall have the right to be present. 

(2) Disclosure of Materials and Information. Upon written 
request of the prosecutor, the defendant shall disclose to him the 
following material and information within the defendant's possession 
or control: 

The names and last known addresses of persons whom 
the defendant intends to call as witnesses, in the presentation of the 
evidence in chief, together with their relevant written or recorded 
statements, provided that discovery of alibi witnesses is governed by 
Rule 12.1, and provided further that statements recorded by the 
defendant's counsel shall not be subject to disclosure; 

any reports or statements of experts, including results of 
physical or mental examinations and of scientific tests, experiments or 
comparisons, which the defendant intends to introduce as evidence at 
the trial or which were prepared by a witness whom the defendant 
intends to call at the trial when the results or reports relate to that 
witness' testimony; 

any books, papers, documents, photographs, or 
tangible objects which the defendant intends to introduce as evidence 
at the trial. 

(3) Disclosure of Defenses. The court may require that the 
prosecutor be informed of the nature of any defense which defense 
counsel intends to use ac trial; provided, that the defense of alibi is 
governed by Rule 12.1. 

Discretionary Disclosure. Upon a showing of materiality and 
if the request is reasonable, the court in its discretion may require 
disclosure as provided for in this Rule 16 in cases other than those in 
which the defendant is charged with a felony, but not in cases involving 
violations. 

Regulation of Discovery. 
(1) Performance of Obligations. The parties may perform their 

obligations of disclosure in any manner mutually agreeable to the 
parties or by notifying the attorney for the other party that material 
and information, described in general terms, may be inspected, 
obtained, tested, copied or photographed at specified reasonable times 
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Rule 16 

and places. 
(2) Continuing Duty to Disclose. If subsequent to compliance 

with these rules or orders entered pursuant to these rules, a party 
discovers additional material or information which would have been 
subject to disclosure pursuant to this Rule 16, he shall promptly notify 
the other party or his counsel of the existence of such additional 
material or information, and if the additional material or information 
is discovered during trial, the court shall also be notified. 

(3) Custody of Materials. Any material furnished to an attorney 
pursuant to these rules shall remain in his exclusive custody and be 
used only for the purposes of conducting his side of the case, and shall 
be subject to such other terms and conditions as the court may provide. 

(4) Protective Orders. Upon a showing of cause, the court may at 
any time order that specified disclosures or investigalbry procedures 
be denied, restricted or deferred, or make such other order as is 
appropriate, provided that all material and information to which a 
party is entitled shall be disclosed in time to permit his counsel to make 
beneficial use thereof. If a prosecution request for a protective order 
allowing the nondisclosure of witnesses for their personal safety is 
denied the prosecution shall have the right to an immediate appeal 
prior to trial of such denial, or in the alternative at its option, a right to 
take a deposition under Rule 15. 

(5) Matters Not Subject to Disclosure. 
Work Product. Disclosure shall not be required of legal 

research or of records, correspondence, reports or memoranda to the 
extent that they contain the opinions, theories or conclusions of a 
party's attorney or members of his legal staff, provided that the 
foregoing shall not be construed to prohibit the disclosures required 
under section (c) (3) of this rule and Rule 12.1. 

Informants. Disclosure of an informant's identity shall 
not be required where his identity is a prosecution secret and a failure 
to disclose v. ill not infringe the constitutional rights of the defendant. 
Disclosure shall not be denied hereunder of the identity of a witness 
intended to be produced at a hearing or trial. 

(6) In Ca7‘:era Proceedings. Upon request of any person, the 
court may permit any showing of cause for a denial or regulation of 
disclosures or any portion of such a showing to be made in camera. 
When some parts of certain material are discoverable under these rules 
and other parts are not discoverable, as much of the material shall then 
be disclosed as is consistent with these rules. If the court enters an 
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order granting relief following a showing in camera, the entire record 
of such a showing, including any material excised pursuant to court 
order, shall be sealed, impounded and preserved in the records of the 
court to be made available to the reviewing court in the event of an 
appeal. 

Impeding Investigations. Except as is otherwise provided as 
to matters not subject to disclosure and protective orders, a party's 
attorney, his staff or his agents shall not advise persons having relevant 
material or information (except the defendant) to refrain from 
discussing the case with opposing counsel or showing opposing 
counsel any relevant material, nor shall they otherwise impede 
opposing counsel's investigation of the case. 

Sanctions. 
If at any time during the course of the proceedings it is 

brought to the attention of the court that a parts has failed to comply 
with this rule or an order issued pursuant thereto, the court may order 
such party to permit the discovery, grant a continuance, or it may enter 
such other order as it deems just under the circumstances. 

Willful violation by counsel of an applicable discovery 
rule or an order issued pursuant thereto may subject counsel to 
appropriate sanctions by the court. 

(Amended February 18, 1983, effective February 28, 1983.) 
Rule 17. SUBPOENA. 

For Attendance of Witnesses; Form; Issuance. A subpoena 
shall be issued by the clerk under the seal of the court. It shall state the 
name of the court and the title, if any, of the proceeding. and shall 
command each person to whom it is directed to attend and give 
testimony at the time and place specified therein. The clerk shall issue a 
subpoena. signed and sealed but otherwise in blank, to a part 
requesting it, who shall fill in the blanks before it is served. 

For Production of Documentary Evidence and of Objects. A 
subpoena may also command the person to whom it is directed to 
produce the books, papers, documents or other objects designated 
therein. The court on motion made promptly may quash or modify the 
subpoena if compliance would be unreasonable or oppressive. The 
court may direct that books, papers. documents or objects designated 
in the subpoena be produced before the court at a time prior to the trial 
or prior to the time when they are to be offered in evidence and may 
upon their production permit the books, papers, documents or objects 
or portions thereof to be inspected by the parties and their attorneys. 



STATE v. BELL Hawaii 517 
Cite as 589 P.2d 517 

3. Grand Jury 0=36.8 
Prosecution is not required to present 

exculpatory evidence to grand jury unless 
that evidence is clearly exculpatory, in 
which case failure of prosecutor to present 
such evidence justifies dismissal of indict-
ment. 

STATE of Hawaii, Plaintiff-Appellant, 
V. 

Otis Pete BELL, Defendant-Appellee. 

STATE of Hawaii, Plaintiff-Appellant, 

V. 

David Ernest HISAW, 
Defendant-Appellee. 

STATE cf Hawaii, Plaintiff-Appellant, 
V. 

4. Constitutional Law 0=265 
Defendant's right to due process is not 

impinged by not requiring prosecutor to 
present all exculpatory evidence to grand 
jury since grand jury phrase is devoted only 
to preliminary determination whether pro-
ceedings should be instituted against any 
person and full trial phase, with its attend-
ant evidentiary and procedural restrictions, 
still remains actual adjudicatory stage of 
guilt or innocence of accused. 

5. Grand Jury 
Although witness' testimony that de-

fendant was not person who shot victim 
arguably tended to negate defendant's 
guilt, such witness' testimony was not clear-
ly exculpatory where another witness gave 
directly contradictory testimony and wit-
ness himself added colorable tinge by ac-
knowledging that he was under influence of 
intoxicants, and thus prosecutor was not 
required to present such witness testimony 
to grand jury. 

6. Grand Jury <=,36.8 
Where circumstances relating to actual 

stabbing, which were crucial to final deter-
mination as to whether defendant acted in 
self-defense, were not brought out by wit-
ness' testimony, her testimony was not 
dearly exculpatory and thus need not have 
been presented to grand jury by prosecutor. 
HRS § 703-304(2). 

Mitchell G. CH.ANG, also known as 
Sonn:, Defendant-Appellee. 

Nos. 6315, 6540 and 6910. 

Supreme Court of Hawaii. 

Dec. 26, 1978. 

The First Circuit Court, City fc. County 
of Honoillu, Masate Doi and John C. Lan-
ham, JJ., dismissed three indictments, two 
without and one with prejudice, and the 
State appealed. The Supreme Court, Cige-
ta, J., held that prosecution is not required 
to present exculpatory evidence to grand 
jury unless that evidence is clearly exculpa-
tory. 

Reversed and remanded. 
Kidwell, J., filed an opinion corenroi 

in the result. 

Grand Jury 0=26, 36.8 
Grand jury's responsibilities include 

both determination whether there is proba-
ble cause to believe that a crime has been 
committed and protection of citizens 
against unfounded criminal prosecution; 
however, fulfillment of these responsibil-
ities does not require that grand jury have 
before it any and all evidence which might 
tend to exculpate a defendant. 

Grand Jury 036.8 
To require prosecutor to present any 

and all information which might tend to 
exculpate accused would confer upon grand 
jury proceedings adversary nature more 
properly reserved for actual trial phase of 
prosecution. 

7. Grand Jury c=,  36.8 
Although raising spectre of physical vi-

olence directed at defendant prior to stab-
bing, where testimony of witness did not 
clearly exculpate defendant on self-defense 
or any other ground, prosecution was not 
required to present such witness' testimony 
to grand jury. HRS § 703-304(2. 
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Grand Jury 1=33 
Grand jury need not be instructed as to 

nature and significance of evidence relating 
to self-defense whenever evidence arguably 
raising that defense is presented; however, 
whenever evidence presented to grand jury 
clearly establishes that accused acted in 
self-defense, proper instruction on signifi-
cance of that event should be given. HRS 
§ 703-304(2). 

Indictment and Information 0=144.1(2) 
Victim's failure to identify defendant 

at lineup was not clearly exculpatory where 
fact remained that she positively identified 
defendant outside police station shortly af-
ter alleged burglary, and thus prosecutor's 
failure to inform grand jury of lineup mis-
identification did not require dismissal of 
indictment. 

Indictment and Information c=10.2(7) 
It would be undue interference for 

court to attempt to surmise what signifi-
cance grand jury would have attached to 
testimony of witnesses not called before it, 
and thus it is only where evidence would 
have clearly negated defendant's guilt that 
a court should find that defendant has been 
unfairly prejudiced with respect to evidence 
presented by prosecutor to grand jury. 

Indictment and Information c=,14.1.-
1(2) 

Although prosecutor's failure to inform 
second grand jury of misidentification at 
lineup was in fact procedurally suspect in 
view of circuit court's explicit reason for 
dismissing original indictment, prosecutorial 
action was not sufficient to warrant dis-
missal of second indictment; circuit court 
was free to reprimand prosecutor who han-
dled second grand jury hearing, but should 
not have dismissed indictment. 

Syllabus by the Court 
1. The grand jury's responsibilities in-

clude both the determination of whether 
there is probable cause to believe that a 
crime has been committed and the protec-
tion of citizens against unfounded criminal 
prosecutions. 

The prosecution is not required to 
present exculpatory evidence to the grand 
jury unless that evidence is clearly exculpa-
tory. 

The prosecution is not required to 
instruct the grand jury as to the nature and 
significance of evidence relating to self-de-
fense unless the evidence clearly establishes 
that the accused acted in self-defense. 

Arthur E. Ross, Deputy Pros Atty., Hon-
olulu, for plaintiff-appellant. 

David C. Schutter, Honolulu (Schutter, 
O'Brien & Weinberg, Honolulu, of counsel), 
for defendants-appellees. 

Before RICHARDSON, C. J., and KOBA-
YASHI, OGATA, MENOR and KIDWELL, 

OGATA, Justice. 
These three consolidated appeals present 

the same underlying question: whether the 
prosecution is required to present to the 
grand jury evidence which tends to negate 
the guilt of the accused. 

In the three cases before us, indictments 
were returned by the Oahu Grand Jury 
against each of the defendants. The de-
fendants thereafter moved for dismissal of 
the indictments on the ground that evi-
dence tending to negate their guilt was not 
presented by the prosecution to the grand 
jury. In Cases No. 6315 and 6540, Circuit 
Judge Doi dismissed the indictments with-
out prejudice, while in Case No. 6910, Cir-
cuit Judge Lanham dismissed the indict-
ment with prejudice. The State has appeal-
ed. 

We reverse the dismissals of these three 
indictments. In our opinion, the prosecu-
tion is required only to present to the grand 
jury evidence which is clearly exculpatory 
in nature. Our holding will be explained 
and developed more fully as each of the 
three cases is described and analyzed indi-
vidually. 
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I. No. 6315—STATE v. BELL 
In No. 6315, defendant Otis Pete Bell was 

indicted by the grand jury on charges of 
murder and carrying a firearm without a 
permit or license. 

At the grand jury hearing, Michael 
O'Connell identified Bell as the person who 
shot and killed the victim, Calvin Silva. 
O'Connell stated, however, that he did not 
actually see Bell holding the gun because 
the victim was seated between Bell and 
O'Connell. O'Connell testified that he saw 
Bell approach the victim from behind, at 
which time O'Connell heard gunshots and 
saw the victim immediately fall to the floor. 

Honolulu Police Officer Michael Sensano 
testified at the grand jury hearing that 
while responding to a police radio report of 
the shooting, he spotted Bell walking in the 
vicinity of the murder scene. Sensano oe-
dered Bell, who was holding an object in his 
hand, to stop, but Bell put the object ieto 
his pocket and fled. Bell was apprehended 
shortly thereafter by another police officer. 
The object recovered from Bell's pocket was 
found to be a pistol. 

At a preliminary hearing held prior to the 
grand jury hearing, Michael testified 
as a witness for the defense. Nash, who 
was present at the murder scene, testified 
that Bell was not the person who had shot 
Calvin Silva. Nash acknowledged at that 
hearing, however, that he had beer: undiir 
the influence of intoxicants at the time of 
the shooting and had been unable to give 
the police a specific and accurate account of 
the incident. The district court found 
Nash's testimony to be unreliable for pur-
poses of the preliminary hearing, and it 
committed Bell to the circuit court to an-
swer the charges. 

Bell contends that the prosecution has a 
duty to present all material and relevant 
exculpatory evidence of which it is aware to 
the grand jury. He argues that the prose-
cution's purposeful failure to present Mi-
chael Nash as a witness at the grand jury 
hearing constitutes a fatal flaw in the in-
dictment process, thus necessitating the dis-
missal of the indictment returned against 
him. The circuit court agreed xvith hi.; con-
tention and dismissed the indictment. 

[I] Initially, we note that the grand 
jury's responsibilities include both the de-
termination of whether there is probable 
cause to believe that a crime has been com-
mitted and the protection of citizens 
against unfounded criminal prosecutions. 
United States v. Calandra, 414 U.S. 338, 
343, 94 S.Ct. 613, 38 L.Ed.2d 561 (1974). 
We do not believe, however, that the fulfill-
ment cf these responsibilities requires that 
the grand jury have before it any and all 
evidence which might tend to exculpate the 
defendant. 

[2] As stated in United States v. Calan-
dra, supra, at 343-44, 94 S.Ct. at 618: 

A grand jury proceeding is not an adver-
sary hearing in which the guilt or inno-
cence of the accused is adjudicated. 
Rather, it is an ex parte investigation to 
determine whether a crime has been com-
mitted and whether criminal proceedings 
should be instituted against any person. 

To require the prosecutor to present any 
and all information which may have a tend-
ency to exculpate the accused would, in our 
view, confer upon grand jury proceedings 
the adversary nature which is more proper-
ly reserved for the actual trial phase of 
Prosecution. See United States v. Kennedy, 
5E4 F.2d 1329, 1338 (9th Cir. 1977), cert. 
denied, 435 U.S. 944, 98 S.Ct. 1526, 55 
L.Ed.2d 541 (1978). 

Similar concerns have been expressed in 
M. Frankel and G. Naftalis, The Grand Jury 
71(1977): 

The rationale for not insisting on "de-
fense" evidence is again related to pre-
venting adversary proceedings in the 
grand jury room. In addition, determin-
ing what is or is not or may be exculpato-
ry is often difficult. Evidence that does 
not appear to be terribly meaningful to a 
prosecutor preparing to present a case to 
the grand jury may take on altogether 
different significance when viewed from 
the standpoint of the defense counsel at 
trial. It might place an unmanageable 
burden on the prosecutor at this stage to 
require him to discern and disclose possi-
ble matters of exculpation. 
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The same authority has cited additional 
difficulties which may arise when an adver-
sarial character is bestowed upon grand 
jury proceedings: 

The preliminary rehearsal of a trial in the 
grand jury room, but with counsel for 
only one side, entails dangers, or at least 
dubieties. Prospective defense witnesses 
may have their stories warped or colored 
unfairly in the grand jury room. It may 
be doubted that the average defense 
counsel would desire such an ex parte 
"rehearsal" of people he plans to call. 
Moreover, it is difficult enough as things 
stand control the popular notion that a 
person indicted "must be guilty of some-
thing." The task is made more managea-
ble by being able to remind trial jurors 
that the grand jury heard only the prose-
cutor's side. One may question the ef-
fects of a general understanding, how-
ever much a distortion, that the grand 
jury actually heard both sides. 

Id. at 129-30.1  
[31 We therefore do not think that to 

require all exculpatory evidence to be 
presented to the grand jury is, on balance, a 
requirement that will be of great benefit. 

The difficulties cited above, however, do 
not arise where evidence of a clearly excul-
patory nature is involved. We would re-
quire, therefore, that where evidence of a 
clearly exculpatory nature is known to the 
prosecution, such evidence must be present-
ed to the grand jury. See United States v. 
Mandel, 415 F.Supp. 1033, 1042 (D.Md.1976). 
Clearly exculpatory evidence may be mani-
fested, for example, by a witness whose 
testimony is not directly contradicted by 
any other witness and who maintains that 
the accused was nowhere near the scene of 
the crime when it occurred. Also, where it 
has become apparent to the prosecution, for 

1. A further discussion of the difficulties whicl: 
can arise from the requirement that all evi-
dence tending to negate guilt must be present-
ed to the grand jury appears in Note, The 
Prosecutor's Duty to Present Exculpatory Evi-
dence to an Indicting Grand Jury, 75 Mich.L. 
Rev. 1514, 1535-36 (1977), which is an amid( 
favoring implementation of the rule requirin 
presentatinn of exculpatory evidence 

example, that a sole eyewitness testifying 
as to the perpetration of the crime has 
perjured himself before the grand jury, 
that perjury must be revealed to the grand 
jury. The failure of the prosecutor to 
present such clearly exculpatory evidence to 
the grand jury would justify dismissal of 
the indictment. See id. 

The federal courts have recognized that 
the prosecution is necessarily given wide 
discretion in presenting its case to the 
grand jury and that the prosecution is thus 
not required to present all exculpatory evi-
dence to the grand jury. United States v. 
Y. Hata & Co., 535 F.2c1 508, 512 (9th Cir.), 
cert. denied, 429 C.S. 828, 97 S.Ct. 87, 50 
L.Ed.2d 92 (1976); see United States v. 
Narciso, 446 F.Supp. 252, 296 (E.D.Mich. 
1977); United States v. Mandel, supra, at 
1040-42. Under the rule which defendant 
Bell espouses, the defense in every instance 
would be able to argue that certain evi-
dence is exculpatory in nature and should 
be presented to the grand jury. Such a 
procedure would unnecessarily impinge on 
the prosecution's broad discretion and 
would inject confusion and delay into the 
grand jury indictment process. 

[4] Moreover, in our view, a defendant's 
right to due process would not be impinged 
where the prosecution is not required to 
present all exculpatory evidence to the. 
grand jury. As stated, the grand jury 
phase is devoted only to a preliminary de-
termination of whether criminal proceed-
ings should be instituted against any per-
son. The full trial phase—with its attend-
ant evidentiary and procedural restric-
tions—still remains the actual adjudieatory 
stage of the guilt or innocence of the ac-
cused. As the court of appeals in Hata, 
supra, made clear: 

The root of these difficulties lies in the inher-
ently contradictory role which the prosecutor is 
asked to fulfill before the grand jury, thus mak-
ing it unrealistic to expect that he will never 
attempt to select or present evidence which 
will favor his view of the case. See id. at 1335. 
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[T]he greatest safeguard to the liberty of evidence clearly would have negated guilt 

the accused is the petit jury and the rules or undermined the authority of the grand 

governing its determination of a defend- jury to act at all should a court act. 

ant's guilt or innocence. Otherwise, a court runs the risk of inter- 

535 F.2d at 512. The ex parte nature of the 
fering too much with the grand jury 

grand jury is based upon "an abiding confi- 
process and does so largely on the basis of 

dence in the jury trial system", id., and we guessing what evidence a grand jury 

thus perceive no due process infirmity in 
might have found persuasive. 

continuing to afford the prosecution con- 415 F.Supp. at 1041-42. 
siderable latitude in determining whether [5] In the instant case, Michael Nash's 
to present evidence of an arguably exculpa- testimony that Bell was not the person who 
tory nature to the grand jury. shot Calvin Silva arguably tended to negate 

Defendant Bell's reliance upon Johnson v. Bell's guilt. However, Nash's testimony 

Superior Court, 15 Ca1.3d 248, 124 Cal.Rtpr. was not clearly exculpatory because one 
32, 539 P.2d 792 (1975), is not persuasive. witness, Michael O'Connell, gave testimony 
The California Supreme Court held in John- which was directly contradictory to that of 

son that the prosecutor is obligated to Nash. Furthermore, Nash himself added a 
present to the grand jury all evidence of colorable tinge to his own testimony by 
which the prosecutor is aware which reason- acknowledging that he was under the influ- 

ably tends to negate guilt. ence of intoxicants and was consequently 

However, the decision in Johnson was unable to furnish the police with accurate 

explicitly based on statutory g-rounds,2  and and detailed information as to the events 

the court in that case thus declined to con- which had taken place. Under these cir-
sider the defendant's due process argument. cumstances, Nash's testimony was not 
In addition, by requiring the presentation to clearly exculpatory, and the prosecutor was 
the grand jury of evidence "tending to ne- not required to present Nash's testimony to 

gate guilt", the court in Johnson apparently the grand jury. 

utilized the language of the ABA Stan- Any other conclusion would require un-

dards, The Prosecution Function § 3.6(b) due judicial interference with the grand 

(1971), which provides: jury's function, for in order to find that 
The prosecutor should disclose to the Bell was prejudiced by the failure to 
grand jury any evidence which he knows present Nash's testimony to the grand jury, 
will tend to negate guilt, we would have to find that inclusion of his 

We decline to adopt the ABA approach for testimony could have induced the grand 
the same reasons enunciated in United jury not to return an indictment against 

States v. Mandel, supra. The court in Man- Bell. Such conjecture as to the significance 

del seriously questioned whether it could in which the grand jury would have attached 
all instances be determined what evidence to testimony not presented to it would ex-
is sufficient to "negate guilt". The court ' ceed this Court's supervisory authority over 
went on to state: 

the grand jury system. United States v. 

It would be an undue interference with Chanen, 549 F.2d 1306, 1313 (9th Cir.), cert. 

the grand jury for a court to attempt to denied, 434 U.S. 825, 98 S.Ct. 72, 54 L.Ed.2d 

surmise what significance the grand jury 83 (1977); 
see United States v. Mandel, 

would have attached to the testimony of 
supra. 

various witnesses who were not called We therefore reverse the dismissal of the 
before it. Only in a case in which the indictment in No. 6315. 

2. The statute upon which the Johnson case was 
based was California Penal Code § 939.7, which 
provides: 

The grand jury is not required to hear evi-
dence for the defendant, but it shall weigh all 
the evidence submitted to it, and when it has 

reason to believe that other evidence within 
its reach will explain away the charge, it 
shall order the evidence to be produced, and 
for that purpose may require the district at-
torney to issue process for the witnesses. 
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II. No. 6540—STATE v. HISAW 
In No. 6540, defendant David Ernest Hi-

saw was indicted for manslaughter. The 
victim, Scott Robert Ramo, was allegedly 
stabbed by Hisaw on the premises of a 
restaurant known as the "Country Meat-
ing", which is located in Wahiawa, City & 
County of Honolulu. 

At a preliminary hearing held prior to the 
grand jury hearing, Wynelle Adaniya, 
hostess at the Country Meating, was called 
as a witness by the State. Adaniya testi-
fied that Ramo and two other men chased 
Hisaw into the restaurant and that they 
shoved him up against a wall near the res-
taurant entrance. Adaniya further indi-
cated that the three men accosted Hisaw 
and that Hisaw appeared to be frightened. 

According to Adaniya, Hisaw broke away 
from the three men and ran farther into the 
restaurant. Two of the men—one of whom 
was Ramo—pursued Hisaw and cornered 
him. Adaniya testified that Hisavv faced 
the two men and, while holding a knife in 
his hand, told them, "Come and get me. 
I'm ready for you." At that point, how-
ever, Adaniya moved away from the door-
way of the restaurant and was unable to 
further observe what took place inside the 
restaurant. A few moments later, she saw 
the three men who had been chasing Hisavo 
come out of the restaurant. The last of the 
three to leave the restaurant was Ramo, 
who fell against a wall and then fell to the 
floor. Adaniya at that point noticed "a lot 
of blood" on Ramo's shirt. 

Adaniya was not called as a witness be-
fore the grand jury. Hisaw objects to the 
prosecution's failure to call her as a witness, 
for he contends that her testimony was 
exculpatory in nature. 

Another witness, Colin Walsh, who had 
been one of Hisaw's companions on the 
night of the stabbing testified at a deposi- 

3. Under the Hawaii Penal Code, Title 37, HRS, 
a person may be justified in using deadly force 
for self-protection. HRS § 703-304(2). Such 
justifiable use of force is a defense for whi,:h 
the burden of producing evidenct,  is on thy 
defendant. Cornmenta-y on 1-iRS TO 
If the defendant producer such  

tion held prior to the preliminary hearing 
that he, another male acquaintance, and 
Hisaw were unexpectedly attacked in a 
parking lot in Wahiawa and that some 
fights resulted. Walsh did not take part in 
the fights, nor did he know who had at-
tacked him and his companions. 

Walsh was not called as a witness at 
either the preliminary hearing or the grand 
jury hearing. Hisaw objects to the prosecu-
tion's failure to present Walsh's assertedly 
exculpatory testimony to the grand jury. 

Karen Martinez, an employee of the 
Country Meating, did testify for the State 
at the grand jury hearing. Martinez was 
the only person testifying before the grand 
jury who witnessed the actual stabbing. 
According to Martinez, she saw three men 
backing Hisaw into the restaurant, and one 
of the men (Ramo) hit Hisaw two or three 
times. Hisaw, who had a "strap" in his 
right hand, then swung at Ramo. Martinez 
testified that Ramo looked down at his 
blood-soaked shirt and said to Hisaw, "You 
stabbed me". Ramo cussed at Hisaw and 
then turned around and walked toward the 
entrance of the restaurant, where he leaned 
against a wall and fell to the floor. 

Hisaw further objects to the prosecution's 
failure to advise the grand jury as to the 
possibility of self-defense as a justification 
for his use of deadly force.3  He claims that 
the facts as presented to the grand jury, 
including the testimony of Karen Martinez. 
raise such a possibility of self-defense. 

We first discuss Hisaw's objection to the 
prosecution's failure to present the testimo-
ny of Wynelle Adaniya and Colin Walsh to 
the grand jury. This objection may be sim-
ply disposed of, for the testimony of neither 
of these two witnesses was clearly exculpa-
tory in nature. 

[6] Although it is true that Wynelle 
Adaniya's testimony at the preliminary 

such evidence appears as part of the prosecu-
tion's case, the defendant is entitled to have the 
defense considered by the trial jury. Id. Hi-
saw apparently seeks to have these operative 
principles applied to the grand jury situation as 
well. 



hearing indicated that Hisaw was physically 
threatened by the victim and two other 
males, she did not actually see the stabbing 
take place. At the point at which she saw 
Hisaw turn toward the men who had cor-
nered him and say, "Come and get me. I'm 
ready for you", Adaniya left her vantage 
point near the restaurant entrance. There-
fore, the circumstances relating to the actu-
al stabbing, which are crucial to a final 
determination as to whether Hisaw acted in 
self-defense, are not brought out by Adani-
ya's testimony.4  Her testimony was thus 
not clearly exculpatory and need not have 
been presented to the grand jury. 

[7] The deposition testimony of Colin 
Walsh was even less exculpatory in nature 
than that of WylieIle Adaniya. Walsh tes- 
tified only that he, another male and Hisaw 
were unexpectedly attacked in a Wahiawa 
parking lot by a few men. He did not 
identify any of the men who had attacked 
him, nor did he witness the stabbing. 
Therefore., &though his testimony—like 
that of Adaniya—raises the spectre of phys-
ical violence directed at Hisaw prior to the 
stabbing, it does not clearly exculpate Hi-
saw on self-defense or any other grounds. 
The prosecution was thus not required to 
present Walsh's testimony to the grand 
jury. 

We now discuss Hisaw's contention that, 
given the state of the facts actually 
presented to the grand jury, the prosecution 

HRS § 703-304(2) provides as follows: 
The use of deadly force is justifiable under 

this section if the actor believes that deadly 
force is necessary to protect himself against  
death, serious bodily injury, kidnapping, 
rape, or forcible sodomy. 
Adaniya's testimony does not clearly indicate 

that Hisaw's use of deadly force was justified 
under the terms of the above statute. She did 
not see whether Hisaw stabbed Ramo because 
the latter was advancing upon Hisaw, or 
whether perhaps it was Hisaw who took the 
offensive and attacked Ramo after being cor-
nered. These circumstances are crucial to the 
determination of whether such facts existed as 
to justify the belief on the part of Hisaw that 
the use of deadly force was necessary in order 
to protect himself. 

In positing this argument, Hisaw implicitly 
recognizes that the testimony of Karen Mar- 
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have instructed the 
nature and significance 
to self-defense.5  

The only direct authority which Hisaw 
relies upon is People v. Ferrara, 82 Misc.2d 
270, 370 N.Y.S.2d 356 (Co.Ct.1975). In Fer-
rara, it was held that where the evidence 
establishes an affirmative defense, the pros-
ecution is required to instruct the grand 
jury as to the nature or importance of that 
evidence. However, in New York the dis-
trict attorney is by statute the legal adviser 
of the grand jury and, as such, he "must 
instruct the grand jury concerning the law 
with respect to its duties or any matter 
before it". NYCPL § 190.25[6]. No'similar 
statute or rule requiring the prosecutor to 
instruct the grand jury exists in Hawaii. 
Hence, we do not regard Ferrara as control-
ling. 

We further reject Hisaw's attempt to 
construe § 6-703(d) of the Charter of the 
City and County of Honolulu (as revised) as 
a valid requirement that the prosecutor 
must instruct the grand jury regarding pos-
sible defenses. Section 6-703(d), which pro-
vides that the prosecuting attorney shall 
"attend before and give advice to the grand 
jury whenever cases are presented to it for 
its consideration", merely describes one of 
the city prosecutor's general functions and 
cannot affect the manner in which the 
grand jury investigatory and indictment 
process is to be conducted.6  

tinez did raise the possibility before the grand 
jury that Hisaw acted in self-defense. 

Generally, on matters of statewide interest 
and concern, such as the manner in which 
cases are presented to the grand jury, Honolulu 
and the other counties are not given specific 
authority to oversee or legislate with respect to 
that function. Therefore, although in this State 
local prosecutors conduct the bulk of prosecu-
tion work, the authority of the local govern-
ments does not extend to the direction of the 
fundamental procedures by which grand jury 
proceedings are to be conducted. Cf. Kunimo-
to v. Kawakami, 56 Haw. 582, 585, 545 P.2d 
684, 686 (1976). Such governance of the grand 
jury system is more appropriately reserved for 
statutory and rule-made authority of statewide 
application. 

STATE v. BELL 
Cite as 589 P.2d 517 

should nevertheless 
grand jury as to the 
of evidence relating 
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We find no requirement that the 
grand jury should be instructed as to the 
nature and significance of evidence relating 
to self-defense whenever evidence arguably 
raising that defense is presented to the 
grand jury. We do believe, however, that 
in fairness to the accused, whenever the 
evidence presented to the grand jury clearly 
establishes that the accused acted in self-de-
fense, a proper instruction on the signifi-
cance of that evidence should be presented 
to the grand jury. 

Here, although the testimony of Karen 
Martinez raised the possibility of self-de-
fense, it did not clearly establish that de-
fense. Hence, we reverse the dismissal of 
the indictment in No. 6540. 

III. No. 6910—STATE N. CHANG 
In No. 6910, the grand jury indicted 

defendant Mitchell G. Chang for burglary 
in the first degree. Chang had allegedly 
identified himself as a police officer in or-
der to gain entry to a private residence. 
Once inside the residence, he began to grab 
at the victim, who was alone in the house at 
the time. The victim managed to break 
away from the defendant's grasp and flee 
the premises. 

The victim was subsequently taken to the 
police station for further investigation of 
the incident. As the police car in which she 
was riding neared the police station, the 
victim spotted the defendant by chance and 
identified him as the person who had en-
tered her home and assaulted her. How-
ever, at a later lineup, the victim identified 
a different person as the culprit. 

The person identified by the victim at the 
lineup was some three inches taller and 
forty-five pounds heavier than the defend-
ant. There was, however, some indication 
from testimony adduced at a preliminary 
hearing that the victim was wearing shoes 
at the lineup which increased her height by 
approximately three to four inches, and 
that she was also tired when viewing the 

At a grand jury hearing held on January 
5, 1977, the prosecution did not inform the 
grand jury of the victim's misidentificatHr  

at the lineup. The indictment returned on 
that date against the defendant was 
quashed without prejudice by the circuit 
court due to the prosecution's failure to 
inform the grand jury of the misidentifica-
tion. 

Subsequently, on December 7, 1977, 
Chang was again indicted by a different 
grand jury on the identical charge of bur-
glary in the first degree. However, the 
prosecution failed again to inform this 
second grand jury about the victim's lineup 
misidentification, and the circuit court dis-
missed the indictment with prejudice. This 
dismissal is the subject of the instant ap-
peal. 

Although when it dismissed the original 
indictment the circuit court did not specify 
that the State was required, in the event 
that it chose to reindict the defendant, to 
inform the grand jury of the victim's mis-
identification, the ceurt felt that such a 
requirement was clearly implied. The cir-
cuit court concluded that the failure of the 
State to notify the grand jury of the mis-
identification violated the requirement that 
an indictment be returned by an unpreju-
diced grand jury. 

The conclusion reached by the circuit 
court was based primarily on State v. Joao, 
53 Haw. 226, 491 P.2d 1089 (1971), in which 
this Court held that the prosecutor's com-
ments to the grand jury regarding a wit-
ness's motivation in testifying were prejudi-
cial to the defendant's constitutional right 
to a fair and impartial grand jury proceed-
ing. In the instant case, the circuit court 
viewed the failure of the prosecution to 
notify the first and second grand juries of 
the misidentification as being misleading to 
the grand juries in their evaluation of all 
the evidence presented to them. 

We have already stated that the prosecu-
tion is not required to present exculpatory 
evidence to the grand jury unless that evi-
dence is clearly exculpatory. The victim's 
failure to identify Chang at the lineup is 
not clearly exculpatory, for the fact re-
mains that the victim still positively identi-
fied Chang outside the police station. 



As stated in People v. Fills, 87 Misc.2d 
1067, 386 N.Y.S.2d 988 (Sup.Ct.1976), the 
prosecutor is accorded wide discretion in the 
manner of presenting his case to the grand 
jury. 

He need only select those witnesses and 
those facts which most expeditiously es-
tablish a prima facie case. He is under 
no duty to present all of his evidence or 
engage in a dress rehearsal of his case. 

Id. at 1069, 386 N.Y.S.2d at 989. 
In Fills, supra, the victim's \rife originally 

reported that she saw "a man" shoot her 
husband. She later testified that she saw 
certain specific men commit the homicide. 
The court held that the fact that a witness 
gives conflicting testimony does not taint 
the grand jury's factfinding role, nor does it 
necessitate the conclusion that the grand 
jury's ultimate determination could logical-
ly be different. The court stated that the 
conflicting testimony of a witness is a mat-
ter to be resolved during trial when all the 
circumstances surrounding that testimony 
may be thoroughly explored by both sides. 
It thus refused to dismiss the indictment 
for the failure of the prosecution to inform 
the grand jury of the inconsistent state-
ments made by the witness. 

A similar result was reached in United 
States v. Brown, 574 F.2d 1274 (5th Cir. 
1978), in which the prosecution failed to 
advise the indicting grand jury that the 
wanes,  had given inconsistent statements 
to another grand jury. The court in Brown 
held that the prosecution "is under no duty 

7. In Joao, the circuit court reached a finding 
that the grand jury "might not have returned 
an indictment" it the prosecution had not made 
its r.t..-it.:mcnt bolsterinp the credibility of the 
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to present to a grand jury evidence bearing 
on the credibility of witnesses." Id. at 
1276. The court recognized that the de-
fendant was accorded every opportunity to 
present the inconsistent statements to the 
trial jury, and that he in fact did so. 
Therefore, no prejudice to the defendant 
was deemed to have resulted. 

We adhere to the results reached in both 
Fills and Brown, supra, and we hold that 
the prosecution in the instant case was not 
required to produce before the grand jury 
evidence which may have tended to under-
mine the victim's credibility. The defense 
is free to present at trial evidence as to the 
victim's lineup misidentification, the signifi-
cance of which the trial jury would be at 
liberty to resolve once and for all. Brown, 
supra. 

Furthermore, we are not convinced of the 
propriety of the circuit court's finding that 
had the prosecution informed the grand 
jury of the victim's misidentification, the 
grand jury "might well have declined to 
indict" defendant Chang. Therefore, we do 
not agree that State v. Joao, supra, requires 
dismissal of the indictment.7  

[10] We are unable to conclude that the 
circuit court was correct in attempting to 
postulate in the first place what the grand 
jury might have concluded if the misidenti-
fication information had been presented to 
it. As we have established herein, it would 
he an undue interference for a court to 
attempt to surmise what significance a 
grand jury would have attached to testimo-
ny of witnesses not called before it. We 
.i.ould attach the same conclusion to other 
evidence of less than clearly exculpatory 
nature as well. United States v. Mandel, 
supra. Only where the evidence would 
have clearly negated the defendant's guilt 
should a court find that the defendant has 
been unfairly prejudiced. 

Moreover, we are impressed by the fact 
that even if a court were able to find that a 
grand jury may or may not have decided to 

State's witness. Such a finding was deemed by 
th Court to have established a tendency to 
preiudice, and we thus affirmed the quashing 
of the indictment. 

STATE v. BELL 
Cite as 589 P.2d 517 

The victim's lineup misidentification re-
flects upon her ability to recognize her as-
sailant, however, and it ultimately reflects 
upon her credibility in general. Neverthe-
less, we remain satisfied that the prosecu-
tion is not required to produce before the 
grand jury all evidence which may tend to 
undermine the credibility of the witnesses 
presented. Loraine v. United States, 396 
F.2d 335, 339 (9th Cir.), cert. denied, 393 
U.S. 933, 89 S.Ct. 292, 21 L.Ed.2d 270 (1968). 
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indict had certain information been made 
known to it, the information involved in 
this case certainly by no means compels a 
finding that the grand jury would have 
chosen not to indict if that information had 
been presented to it. The fact of misidenti-
fication merely raises a question as to the 
victim's ability to identify Chang, but it in 
no way clearly exculpates the defendant. 
The lineup misidentification is an issue 
which the defense could freely explore dur-
ing the trial itself, and we thus perceive no 
unfairness or prejudice as a result of the 
prosecution's actions. 

[ill The victim's testimony in this case 
was not clearly exculpatory. We conse-
quently reverse the dismissal of the indict-
ment in No. 6910.8  

Cases No. 6315, 6540 and 6910 are hereby 
remanded to the circuit court for trial. 

KIDWELL, Justice, concurring. 
I concur in the result reached by the 

court in these cases. However, in announc-
ing that indictments may be attacked for 
failure of the prosecutor to present to the 
grand jury evidence which is "clearly excul-
patory" the opinion fails to provide ade-
quate guidance and proposes a standard 
which is open to varying interpretation. 
The rationale of the opinion dictates a more 
restrictively defined standard. I add these 
remarks to indicate what I believe to be the 
criteria which should govern. 

The opinion confirms that a grand jury 
proceeding is not adversary in nature. An 
application of this principle is found in the 
rule that an indictment may not be at-
tacked on the ground of thc incompetency 
of the evidence considered by the grand 
jury, where prosecutorial misconduct is not 
involved. State v. Layton, 53 Haw. 513, 497 
P.2d 559 (1972); United States v. Calandra, 
414 U.S. 338, 94 S.Ct. 613, 38 L.Ed.2d . 561 
(1974). The function of a grand jury to 

8. Although the prosecutor's failure to inform 
the second grand jury of the misidentification 
was in fact procedurally suspect in view of the 
circuit court's explicit reasons for dismissing 
the original indictment, we do not believe that 
such presecutorri acticn (or inaction) was suf- 

protect against unwarranted prosecution 
does not entail a duty to weigh the prosecu-
tion's case against that of the defense, or 
even to determine that the prosecution's 
case is supported by competent evidence. 

On the other hand, an indictment that is 
the result of prosecutorial misconduct or 
other circumstances which prevent the ex-
ercise of fairness and impartiality by the 
grand jury may be successfully attacked. 
State v. Joao, 53 Haw. 226, 491 P.2d 1089 
(1971); State v. Pacific Concrete and Rock 
Co., 57 Haw. 574, 560 P.2d 1309 (1977). I 
view the opinion as equating the withhold-
ing of clearly exculpatory evidence with 
prosecutorial misconduct in the context of 
these decisions. The criteria by which 
clearly exculpatory evidence is to be identi-
fied should accordingly be determined with 
reference to the prosecutor's function. 

The conclusions reached in the cases here 
before the court make it clear that the 
prosecutor's function does not include the 
presentation of the potential defense to the 
grand jury. While not precluded from 
presenting conflicting evidence to the grand 
jury, the prosecutor need ordinarily present 
only the evidence which supports the prose-
cution's case. At least where the prosecu-
tor may in good faith choose to rely upon a 
version of the facts supported by evidence, 
the decisions in these cases demonstrate 
that he need not also present to the grand 
jury another version which tends to negate 
guilt. 

The opinion suggests, as examples of situ-
ations in which clearly exculpatory evidence 
is required to be presented to the grand 
jury, instances in which evidence which is 
not directly contradicted places the accused 
away from the scene of the crime or shows 
that a witness has perjured himself. Each 
of the examples presenls a situation in 
which the withholding of the evidence may 
be viewed as deliberately misleading the 
grand jury. Since the evidence in question 

ficient to warrant dismissal of the second in-
dictment. The circuit court was tree to repri-
mand the prosecutor who handled the second 
grand jury hearing. but it should not have gone 
so far as to have dismissed the indictment. 
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is uncontradicted, the hypothetical case is 
necessarily one in which guilt depends on 
circumstantial evidence. I see as the un-
stated premise of the examples the proposi-
tion that a prosecutor may not, in his 
presentment to the grand jury, build a cir-
cumstantial case upon only a part of the 
circumstances which the prosecution must 
acknowledge to be existing, and is under a 
duty at least to acquaint the grand jury 
with all of the relevant circumstances 
which he expects the evidence to show if all 
conflicts are resolved in favor of the prose-
cution. I agree with this proposition, but 
question whether this court can so clearly 
foresee all possible circumstances that an 
unvarying rule can be stated to govern 
cases of the sort dealt with in the examples. 
Where the prosecutor can in good faith 
assert that the exculpatory evidence is con-
tradicted by circumstantial evidence of 
guilt, I would not treat the case as different 
in principle from one in which the exculpa-
tory evidence is directly contradicted by an 
eye witness. 

I conclude that evidence should be con-
sidered clearly exculpatory within the 
meaning of the opinion only when the pros-
ecution could not in good faith rely on other 
evidence. My approach is consistent with 
what I believe to be the underlying assump-
tions in the opinion of the court. While I 
am unable to join in the opinion, my con-
cern is with respect to expressions which 
are extraneous to the decision of the cases 
before the court. The precise application in 
other cases of the principle for which I 
believe that the opinion stands is a matter 
for future determination. 
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STATE of Hawaii, Plaintiff-Appellee, 
V. 

David H. BRIGHTER, 
Defendant-Appellant. 

No. 5830. 
Supreme Court of Hawaii. 

Jan. 12, 1979. 

Defendant was convicted in the Third 
Circuit Court, County of Hawaii, Shunichi 
Kimura, J., of promoting detrimental drugs 
in the first degree, and he appealed. The 
Supreme Court, Kidwell, J., held that: (1) 
marijuana plants on defendant's property, 
visible from open driveway under normal 
conditions, were not subject of a reasonable 
expectation of privacy although temporarily 
screened by laundry on line and, hence, 
were not subject to suppression when subse-
quently seized pursuant to search warrant, 
and (2) possessing no reasonable expecta-
tion of privacy with respect to visual obser-
vation of marijuana plants, defendant could 
not assert that observation which furnished 
probable cause for issuance of search war-
rant infringed constitutional guarantees 
against unreasonable search. 

Affirmed. 

Searches and Seizures re=7(1) 
Reasonableness of a search consisting 

of visual observation into private premises 
depends on whether observation contra-
venes a reasonable expectation of privacy. 

Searches and Seizures (B=7(20) 
- If defendant's marijuana plants were 
sufficiently exposed to viewing by members 
of the public, defendant could not entertain 
a reasonable expectation of privacy with 
respect to them and could not invoke the 
prohibition against unreasonable searches. 

Criminal Law e=394.4(11) 
That police officer was intruding with-

out justification upon defendant's property 
when he went from driveway into shade of 
tree from which he viewed marijuana 
plants was irrelevant to question whether 
defendant could assert an objection to ad-
mission of evidence in subsequent prosecu- 
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DEATH PENALTY — continued 

dent commuted the sentence to life impri-
sonment, without parole. The Court rejected 
petitioner's contention that the non-parole con-
dition was invalid in light of Furman v. Georgia. 

McGautha v. California, 402 U.S. 183, 91 
S.Ct. 1454, 28 L.Ed.2d 711 (1971) There is no 
constitutional right to a bifurcated trial nor is 
there a requirement that a jury must be given 
standards in determining whether to impose or 
withhold the death penalty. 

People ex rel. Rice v. Cunningham, 61 111.24 
353, 336 N.E.2d 1 (1975) The Illinois capital 
punishment statute, Ch. 38, sec. 1005-8-1A 
(effective November 8, 1973) is unconstitution-
al under the Illinois Constitution. 

The court decided four issues: (1) The provi-
sion of the statute calling for a three-judge 
panel to act collectively in determining the 
existence of any of the circumstances requiring 
the death penalty and in pronouncing sentence  

is defective because each of the judges consti-
tuting the panel is deprived of the jurisdiction 
vested in him by the Illinois Constitution; (2) 
The enumerated situations which require im-
position of the death penalty are not vague and 
uncertain; (3) The statutes "mercy provisions" 
as interpreted by the State (that the compel-
ling reasons for mercy can be found only in the 
circumstances surrounding the crime itself) is 
too narrow a view as to what may and must be 
considered in determining whether mercy should 
be extended - "The offender as well as the 
crime must be examined.-  The court also made 
the "additional observation" that the mercy 
provision is defective for failing to contain 
"standards or guidelines to be considered in 
determining whether there are compelling rea-
sons for mercy"; (4) The statute's provision for 
appeal to the Appellate Court after imposition 
of the death penalty is contrary to the Illinois 
Constitution (Art. VI, sec. 4(b)) which man- 

dates such appeals to the Supreme Court as a 
matter of right. 

Dobbert v. Florida, 432 U.S. 282, 97 S.Ct. 
2290, 53 L.Ed.2d 344 (1977) Defendant was 
properly sentenced snider the death penalty 
procedure in effect at the time of his trial 
rather than under the death penalty procedure 
in effect at the time of the crime. The change 
in the statute only altered the methods employed 
in sentencing, not the quantum of punish-
ment, and thus, merely a procedural change 
which was not an ex post facto violation. 

The existence of a death penalty statute at 
the time of the crime, although subsequently 
held to be unconstitutional, served as an 
"operative fact-  to warn the defendant of the 
penalty which would be sought if he were 
convicted of first-degree murder. Contra, Peo-
ple v. Hill, 78 111.24 465, 401 N.E.2d 517 
(1980). 

Ch. 15 

DISCOVERY  
§15-1 Generally - Evidence Favorable 
to Defense  

Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 
1194, 10 L.Ed.2d 215 (1963) Suppression by 
the State of evidence favorable to the accused 
upon request violates due process. See also, 
Giles v. Maryland, 386 U.S. 66, 87 S.Ct. 793, 
17 L.Ed.2d 737 (1967). 

United States v. Agurs, 427 U.S. 97, 96 S.Ct. 
2392, 49 L.Ed.2d 342 (1976) The defendant 
argued that the prosecutor's failure to disclose 
the deceased's prior criminal record, consisting 
of assault and carrying a deadly weapon, de-
nied her due process at trial where she was 
convicted of second degree murder and her 
defense was self-defense. 

The Supreme Court stated that the rule of 
Brady v. Maryland, arguably applies in three 
different situations. The first situation is where 
the undisclosed evidence shows perjury and 
the prosecutor knew or should have known of 
the perjury. In such a case, the conviction is 
fundamentally unfair and -must be set aside if 
there is any reasonable likelihood that the false 
testimony could have affected the judgment of 
the jury." 

The second situation is where -there is a 
pretrial request for specific evidence. If the 
subject matter of such a request is material or 
if a substantial basis for claiming materiality 
exists, the prosecutor is required to either 
furnish the information or submit the problem 
to the judge - the failure to make any response 
is seldom, if ever, excusable and the suppres-
sion of evidence favorable to accused, upon 
request, violates due process which vitiates the 
proceeding. 

The third situation, which exists in this case, 
is where there is no request or only a general 
request for exculpatory matter. There is "no 
significant difference between ... a general 
request ... (and) no request at all." In this situ-
ation the defendant "should not have to satisfy 
the severe burden of demonstrating that newly 
discovered evidence would have resulted in  

acquittal," yet the judge "should not order a 
new trial every time he is unable to charac-
terize a non-disclosure as harmless under the 
customary harmless error standard." 

Therefore, the test to be applied in the third 
situation is as follows: "If the omitted evidence 
creates a reasonable doubt that did not other-
wise exist, constitutional error has been com-
mitted. This means that the omission must be 
evaluated in the context of the entire record. If 
there is no reasonable doubt about guilt wheth-
er or not the additional evidence is considered 
there is no justification for a new trial." 

In this case the omitted evidence did not 
create a reasonable doubt and the conviction 
was upheld. 

Moore v. Illinois, 408 U.S. 786, 92 S.Ct. 2562, 
33 L.Ed.2d 706 (1972) The heart of the holding 
in Brady is the prosecution's suppression of 
evidence, in the face of a defense production 
request, where the evidence is favorable to the 
accused and is material either to guilt or to 
punishment. 

People v. Murdock, 39 I11.24 553, 237 N.E.2d 
442 (1968) State must disclose evidence which 
is favorable to defense. 

People v. Flowers, 51 I11.2d 25, 281 N.E.2d 
299 (1972) Error to deny defendant's request 
for disclosure of evidence favorable to him; for 
a list of witnesses; for permission to examine 
physical evidence; and for pretrial statements 
of prosecution witnesses. 

People v. Schmidt, 56 111.24 572, 309 N.E.2d 
557 (1974) The Supreme Court's criminal dis-
covery rules do not apply to offenses that do 
not carry the possibility of imprisonment in the 
penitentiary. 

In misdemeanor cases the State is required 
to furnish a list of witnesses, any confessions, 
and evidence negating the defendant's guilt. 

People v. DeWitt, 78 I11.2d 82, 397 N.E.2d 
1385 (1979) A defendant is not entitled to 
discovery at a probation revocation hearing. 

People v. Kline, 92 I11.2d 490, 442 N.E.2d 154 
(1982) The defendant, along with two co-
defendants, was indicted for murder. Each was 
tried separately and Kline was convicted fol-
lowing a bench trial and sentenced to 50 to 100 
years. The co-defendants received sentences of 
15-25 and 20-25 years, respectively. 

The defendant contended that the State 
knowingly concealed exculpatory information 
at his trial. At defendant's trial the State ar-
gued that the deceased was struck with a golf 
club; however, at the co-defendant's trial, the 
State claimed that the deceased was struck 
with a tire iron. The Supreme Court rejected 
the defendant's contention. Neither the golf 
club nor the tire iron was introduced at either 
trial and -defendant has failed to produce any 
evidence which established the instrument used 
or that the State had knowledge or possession 
of the weapon involved ... if the State... had 
the tire iron in its possession, and failed to 
disclose this evidence, defendant's charge of 
misconduct might well be supported. On the 
facts before us, however, we cannot say that 
the State knowingly concealed evidence of the 
weapon involved in the offense." 

Additionally, the defendant pointed out that 
at his trial the State argued that a camera was 
stolen from the victim on the day of the mur-
der;  however, at the co-defendant's trial, the 
State established that no camera had been 
taken. The Supreme Court stated that there is 
no proof the State was aware, at defendant's 
trial, that no camera had been stolen. Thus, 
improper concealment on the part of the State 
has not been established. Conviction affirmed. 

People v. Olinger, 112 111.24 324, 493 N.E.2d 
579 (1986) The defendant contended that he 
was entitled to a new trial because the State 
had failed to disclose certain exculpatory infor-
mation. Defendant and a co-defendant were 
convicted of three murders. A man named 
Anderson was an alternative suspect in the 
murders. 

At the hearing on post-trial motions, the 
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defendant called a witness who testified that 
Anderson's wife had stated that she (wife) had 
been present at the murders in question. The 
witness also testified that he had mentioned 
this to the prosecutor and a police officer. The 
State disclosed the witness' name as someone 
they had talked to, but did not inform the 
defense as to the substance of his relevations. 

The Supreme Court held that there was no 
discovery violation because the above evidence 
was not -material-  and could not possibly have 
affected the outcome of the trial. 

-The nondisclosed evidence here ... is com-
pletely hearsay and would not have been ad-
missible as evidence. Further, defendant can 
point to no admissible evidence which the 
(above witness] information would have led to. 
For this reason the failure to disclose [the 
witness'] relevations did not deprive defendant 
of a fair trial." 

§15-2 Statements of Defendant  

People v. Weaver, 92 III.24 545, 442 N. E.2d 
255 (1982) The defendant was charged with the 
murder of her husband. On the ninth day of 
trial, a State witness testified about a state-
ment by defendant that she had an affair with a 
third party. Defense counsel asked that the 
testimony be stricken or a mistrial be granted 
because the statement by defendant had not 
been disclosed by the State in response to 
defendant's discovery motion. 

The Supreme Court held that the State vio-
lated the discovery rules in failing to disclose 
the defendant's statement and that, because 
the statement concerning the alleged affair was 
prejudicial, the trial judge was required to 
exclude it or grant a mistrial. Conviction re-
versed. 

People v. Greer, 79 111.24 103, 402 N.E.2d 203 
(1980) The State's failure to make pretrial dis-
closure of the substance of an oral statement 
by the defendant was a violation of the discov-
ery rules (Rule 412(a)(ii)), but was not reversi-
ble error. 

The Court stated that although the defen-
dant -was clearly entitled to the substance of 
this oral statement," the non-compliance with 
the discovery requirements -does not require 
reversal absent a showing of prejudice.-  In this 
case the defendant was not prejudiced by the 
failure to disclose. 

People v. Purify, 43 I11.24 351, 253 N. E.24 437 
(1969) A tape-recorded confession is a "written" 
confession for purposes of discovery. 

People v. Morgan, 112 I11.24 111, 492 -N. E.2d 
1303 (1986) At defendant's trial for murder, a 
State witness, on direct examination, testified 
that defendant placed a pillow over the muzzle 
of the gun and said "this is what Jews and 
Italians do when they want to snuff somebody 
out." This statement by the defendant had not 
been included in the discovery material pro-
duced by the State. Defense counsel requested 
a mistrial, the trial judge found the statement 
should have been produced, instructed the 
jury to disregard it, and denied the mistrial 
motion 

The Supreme Court stated that the sanction 
to be applied for a discovery violation is left to 
the trial judge's discretion and whether a new 
trial is warranted depends on several factors, 
including the strength of the State's evidence  

and the importance of the undisclosed state-
ment. In the instant case the above statement 
did not have a bearing on defendant's guilt and 
the evidence was not -so close" or -the preju-
dice created by the statement was [not) so 
strong as to require a new trial.-  The Court 
also noted that defense counsel elicited the 
same statement from another State witness on 
cross-examination and repeated the statement 
in his closing argument. 

People v. Orr, 149 III.App.34 348, 500 N. E.2d 
665 (1st Dist. 1986) At defendant's jury trial for 
arson, the complainant's daughter (Gloria) tes-
tified that a few days before the incident she 
and defendant had an argument and defendant 
stated that he was going to burn her mother's 
house. The defense objected, and moved for 
mistrial, on the ground that defendant's al-
leged statement had not been disclosed to the 
defense. The prosecutor responded that all 
police reports had been tendered, the State 
was under no obligation to reduce statements 
to writing and Gloria, who was listed as a State 
witness, could have been interviewed prior to 
trial. The defense motion was denied. 

The Appellate Court held that the State's 
failure to disclose the above statement was 
reversible error. 

Rule 412 requires the State to disclose the 
-substance of any oral statements made by the 
accused-  and a "list of witnesses to the making 
and acknowledgement of such statements." This 
rule is not limited to formal statements made 
to the authorities, but encompasses any -state-
ments made to anyone that might have bearing 
on the defendant's guilt or innocence." 

Since the defendant's alleged statement to 
Gloria was a direct threat to commit the of-
fense charged, it had a bearing on guilt, and 
should have been disclosed in response to the 
defendant's pretrial discovery motion. 

The State did not comply with its discov-
ery obligation by furnishing the defense with 
the police reports. The record shows that the 
pertinent statement was not contained within 
the police reports. The closest reference was 
that Gloria felt the fire occurred because of 
revenge - defendant trying to get even with 
her. This was not sufficient to disclose the 
alleged specific threat by defendant. 

Although the State is not required to 
reduce oral statements to writing, Rule 412 
does require the State -to disclose both the 
substance of the defendant's oral statement 
and a list of witnesses thereto.-  In the instant 
case the State did not disclose the substance of 
the defendant's alleged statement and did not 
disclose which of the almost forty persons listed 
as potential witnesses may testify about a state-
ment by the defendant. 

People v. DeBord, 61 111.App.34 239, 377 N.E.24 
1308 (4th Dist. 1978) The State has the duty to 
disclose, upon request, all oral statements made 
by the defendant and known to the State, 
regardless of whether such statements are re-
duced to writing. See 111.Sup.Ct. Rule 412(a). 

People v. Manley, 19 I11.App.34 365, 311 N.E.24 
593 (24 Dist. 1974) The Appellate Court up-
held the trial judge's order directing the prose-
cutor to reduce the defendant's oral statement 
to memorandum and furnish it to defendant. 

People v. Young, 59 111. App.3d 254, 375 N.E.24 
442 (1st Dist. 1978) State's use of an oral  

inculpatory statement of defendant was im-
proper since the statement was not disclosed 
to defense upon timely request. The Appellate 
Court held this to be prejudicial even though 
the trial judge ultimately held that the State 
couldn't use the statement and admonished the 
jury to disregard it - -the admonition to the 
jury was insufficient to overcome the potential 
prejudice to the defendant.-  Reversed and 
remanded. 

People v. Abendroth, 52 111.App.34 359, 367 
N.E.24 571 (4th Dist. 1977) The State's failure 
to produce a tape recording of defendant's 
interview with police was reversible error. Al-
though the recording was specifically requested 
by the defense it was not produced until it was 
-found-  during the period that the jury was 
deliberating. 

People v. Davis, 130 111.App.34 41, 473 N.E.2d 
387 (1st Dist. 1984) At defendant's trial for 
armed robbery, the victim was allowed to testi-
fy, over objection, that during the incident the 
defendant stated that he had just robbed an-
other man. The defendant was not informed of 
the foregoing statement or the State's intent to 
use it during pretrial discovery. 

The Appellate Court held that the State was 
required to disclose the above statement pur-
suant to Rule 412 and the failure to do so was 
reversible error. 

People v. Cauthen, 51 111.App.3d 516, 366 
N.E.24 1037 (1st Dist. 1977) Trial court erred 
in denying defendant's pretrial request for pro-
duction of certain electronic tape recordings 
which contained statements by defendant. Al-
though the tapes were not discoverable under 
Supreme Court Rule 411 since defendant was 
charged with a misdemeanor, they were re-
quired to be produced under Brady v. Maryland, 
373 U.S. 83 since the tapes contained informa-
tion favorable to the defendant. 

People v. Thompson, 18 III.App.34 613, 310 
N.E.2d 504 (5th Dist. 1974) Prior to trial, 
defendant filed a motion to produce confession 
and the State responded that defendant failed 
to make any written or oral statement regard-
ing his participation in the crime. 

During the trial, the State admitted that 
there was an oral statement of defendant which 
would be offered. Defense objected and a mo-
tion to suppress was denied and the court 
ruled that the statements could be used for the 
limited purpose of impeachment. 

After defense rested, the State presented a 
rebuttal witness who related a statement by 
defendant which was exculpatory but inconsis--
tent with his trial testimony. 

Conviction reversed. Chapter 38, sec. 114-10 
requires production of both inculpatory and 
exculpatory statements where there is no show-
ing that the State's Attorney was unaware of 
the statement or could not have become aware 
of it through due diligence. 

People v. Miles, 82 111.App.3d 922, 403 N.E.24 
587 (1st Dist. 1980) The State's failure to dis-
close, upon request, an oral statement alleged-
ly made by the defendant to a police officer 
was a violation of Rule 4121a)ii). Although the 
prosecutor may have been unaware of the state-
ment, he would have been aware of it if he had 
exercised due diligence - the police officer who 
was on the State's list of witnesses should have 
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been questioned by the prosecutor before trial 
and -it is the duty of the State to see that there 
is a proper flow of information between the 
various branches and personnel of its law en-
fOrcement agencies and its legal officers." 

The State argued that defendant couldn't 
claim error because the oral statement was 
initially brought out during defense counsel's 
cross-examination of a police officer. The 
Appellate Court rejected the State's contention 
since the defense counsel did more to have the 
testimony about the statement stricken and the 
trial court denied the motion. Reversed and 
remanded. 

People v. Bailey; 103 111.App.3d 5o3, 431 N.E.2d 
723 (4th Dist. 1982) Defendant was convicted 
of burglary based primarily upon his posses-
sion and attempt to sell the victim's television 
sets on the day after the offense. The defen-
dant testified that he had never been in the 
victim's home. In rebuttal, a police officer 
testified about an oral statement by the defen-
dant, in which defendant stated that the victim 
had given him the televisions to sell for her. 

The Appellate Court held that the State's 
use of the above oral statement of defendant 
was error since the State had not disclosed the 
statement to the defense during discovery. 

People v. Chriswell, 133 III.App.3d 458, 478 
N.E.2d 1176 (2d Dist. 1985) There was no 
discovery violation where a police officer 
destroyed his notes of the interview with the 
defendant. The officer's two page report was an 
-adequate substitute for the notes,-  the State 
did not use any statements which were not in 
the report, and defendant wasn't surprised by 
the officer's testimony. The defendant failed to 
show that the destroyed notes contained any 
exculpatory information. 

Revenue official to direct an auditor not to talk 
with defense counsel, but the record fails to 
show a deprivation of due process which justi-
fied the trial court's dismissal of the coin-
plaints. The record fails to reflect or suggest 
what information defendant hoped to obtain 
from the interview with the auditor which was 
not already made available in the People's re-
sponses to defendant's discovery motions. 

People v. Jolliff, 31 111.2d 462, 202 N.E.2d 506 
(1964) Where State witnesses testified on di-
rect that he had given a police officer a de-
scription of the perpetrator and the officer 
wrote down the description, defense counsel 
was entitled to witness' statement for possible 
use for impeachment. 

People v. Szabo, 94 I11.2d 327, 447 N.E.2d 193 
(1983) An important State witness was inter-
viewed by an Assistant State's Attorney about 
twenty times, over thirty hours, prior to trial. 
The defendant requested disclosure of any mem-
oranda summarizing the oral statements of this 
witness. The State claimed that the rough notes 
taken by the Assistant State's Attorney were 
work product and, thus, the State was not 
obligated to produce them. The State also 
pointed out that the rough notes of the conver-
sations were destroyed after the Assistant pre-
pared an eight page outline of the witness' 
expected trial testimony. The trial court denied 
the defendant's request. 

The Supreme Court held that the determi-
nation of whether or not the rough notes were, 
in fact, work product and not discoverable is to 
be made by the trial court in camera and not 
by the prosecutor. Consequently, the defen-
dant was entitled to have the Assistant's notes 
produced for inspection by the trial court and 
to disclosure of any unprivileged, substantially 
verbatim statements they contained for possi-
ble use in impeaching the witness' testimony. 

Since the rough notes were destroyed, the 
Court could not determine whether the non-
disclosure resulted in prejudicial error. There-
fore, the defendant's convictions were vacated 
and the cause remanded for the State to recon- 
struct the written memoranda of the witness' 
statements and deliver them to the trial court 
for in camera inspection. If the notes contain 
discoverable statements, they are to be delivered 
to defense counsel and a new trial must be 
granted. lithe notes do not contain discoverable 
statements, then the trial court is directed to 
reinstate the convictions. See also, People v. 
Amos, 140 111.App.3d 14, 488 N.E.2d 290 (3d 
Dist. 1985). 

People v. Szabo, 113 I11.2d 83, 497 N.E.2d 995 
(1986) On remand, the notes taken by the 
prosecutor during the pretrial interviews were 
tendered to the judge. After an in camera 
inspection the judge found that they were -work 
product-, not impeaching, and did not raise a 
reasonable doubt as to defendant's guilt. The 
convictions were then reinstated. 

1. The defendant contended that the trial 
judge failed to follow the Supreme Court's 
inundate to grant a new trial if the materials in 
question were discoverable. 

The Supreme Court stated: 
"[Alt the time of the first Szabo opinion this 

court did not have the benefit of examining the 
notes, and thus could not speculate on their 
contents. An examination of that earlier opin- 

ion reveals that the court was indeed con-
cerned with the possibility that the notes con-
tained nothing of any value to the defense. At 
this juncture, having examined the notes and 
finding that defendant was not prejudiced by 
their nondisclosure, we see no reason to grant 
a new trial. Defendant's conviction is therefore 
affirmed." 

2. The Court also held that the trial judge 
erred in finding that the notes in question 
were work product. The -work product privi-
lege applies to substantial:),  verbatim attorney 
notes only if 'they contain opinions, theories or 
conclusions' of the attorney.-  In the instant 
rase, the notes were merely a shorthand tran-
scription of the witness' own statements. Thus, 
they were not work product. 

People v. Camel, 10 111.App.3d 968, 295 N.E.2d 
266 (4th Dist. 1973) Notes of police officer 
which coincided in substantial respects to testi-
mony by policeman and complaining witness 
constituted near verbatim transcripts and de-
fendant was entitled to the notes in pretrial 
discovery. 

People v. Witherspoon, 69 lll.App.3d 391, 388 
N.E.2d 1 (1st Dist. 1979) The right to produc-
tion applies to written or recorded statements, 
substantially verbatim reports of witnesses' oral 
statements and to a list of memoranda report-
ing or summarizing their oral statements. 

The State has no duty to reduce a witness' 
oral statement to writing, and in this case 
there was no discovery violation since there 
was no showing of the existence of any reports 
in the witness' own words or substantially ver-
batim. 

In Re Forrest, 12 111.App.3d 250, 298 N.E.2d 
197 (1st Dist. 1973) State required to furnish, 
on demand, specific statements made by State's 
witnesses which are in witnesses' own words 
or substantially verbatim - doesn't apply to 
"thumbnail-  summaries. A proper foundation 
must be laid to determine existence of the 
statement, and, once established, defendant 
has right to in camera inspection of such writ-
ings. The inspection is waived if not requested. 

People v. Abbott, 55 III.App.3d 21, 370 N.E.2d 
286 (4th Dist. 1977) Discovery rules did not 
require the State to reduce a witness' pretrial 
oral statement to writing for the defense where 
the witness was listed on the State's pretrial 
answer to discovery. 

People v. Green, 14 111.App.3d 972, 304 N.E.2d 
32 (1st Dist. 1973) Although defendant is.enti-
tled to discovery of contents of written state-
ment, he is not entitled to contents of oral 
statement, but only to witnesses to oral state-
ment. 

People v. Trolia, 69 111.App.3d 439, 388 N.E.2d 
35 (1st Dist. 1979) The State's failure to dis-
close a certain witness and her statement which 
was favorable to the defense, upon request, 
was reversible error. Both the name of the 
witness and her statement were in police files. 

The State contended that the conviction should 
not be reversed since the trial judge consid-
ered the favorable evidence during post-trial 
motions and concluded it was not sufficient to 
warrant a new trial. The Appellate Court rejected 
this contention: -We conclude that the cure for 
the State's failure to comply with Supreme 
Court Rule 412(c) and disclose such evidence 

§15-3 Statements of Witnesses  

People v. Allen, 47 111.2d 57, 264 N.E.2d 184 
(1970) Statements made by State witnesses 
must be furnished, on demand, to defense for 
possible impeachment purposes. Defense was 
entitled to examine written statement in form 
of police report prepared by State witness - the 
value, or lack of it, of a statement is to be 
decided by the defense, not by the prosecu-
tion. See also, People v. Robinson, 46 I11.2d 
229, 263 N.E.2d 57 (1970). 

People v. Bassett, 56 I11.2d 285, 307 N.E.2d 
359 (1974) Cards which contained transcription 
of interview notes should have teen made 
available to defense for impeachment purposes. 
See also, People v. Sumner, 43 111.2d 228, 252 
N.E.2d 534 (1969). 

People v. Flowers, 51 111.2d 25, 281 N.E.2d 
299 (1972) Error to deny defendant's request 
for disclosure of evidence favorable to him; for 
a list of witnesses; for permission to examine 
physical evidence; and for pretrial statements 
of prosecution witnesses. 

People v. Peter, 55 I11.2d 443, 303 N.E.2d 398 
(1973) Although a witness need not grant an 
interview to opposing counsel, neither the pros-
ecutor nor defense counsel should advise per-
sons to refrain from discussing the case with 
opposing counsel. 

People v. Silverstein, 60 III.2d 464, 328 N.E.2d 
316 (1975) It was improper for a Department of 



must be a new trial, rather than speculation by 
this or any other court as to what use or effect 
the evidence would have been to defendant 
had it been timely and properly disclosed.- 

People v. Sanders, 39 III. App.3d 473, 348 N.E.2d 
229 (1st Dist. 1976) Defendant, on trial for 
rape, presented an alibi witness who was cross-
examined by the State concerning certain con-
tradictions based upon a statement made to 
police and of which written notes were made. 
Defendant moved to obtain a copy of the en-
tire statement that the witness gave to police; 
defendant's request was denied. 

The Appellate Court held that the trial judge 
erred in denying defendant's motion for the 
statement since it could have contained addi-
tional information explaining the conflicts and 
may have been used to rehabilitate the wit-
ness. However, the error was held harmless 
beyond a reasonable doubt. 

People v. Rose, 65 111.App.3d 264, 381 N.E.2d 
1215 (4th Dist. 1978) Prior to trial the defense 
requested that the State produce statements 
made by two key, State accomplice witnesses 
to FBI agents. The trial court denied the re-
quest on the basis that the State did not have 
the statements in its possession, both sides had 
equal access to the statements, and the State 
has no duty to furnish information held by a 
Federal agency. 

The Appellate Court reversed for a hearing 
to determine if the statements are in existence 
and are available to the prosecution; if so, and 
if subject to production, the defendant must be 
granted a new trial. If the statements cannot 
be produced, such a finding is to be certified 
to the Appellate Court for further consider-
ation. 

People v. Kucala, 7 1.11.App.3d 1029, 288 N.E.2d 
622 (1st Dist. 1972) State's failure to disclose 
co-defendant's statement which corroborated 
defendant's theory, irrespective of good or bad 
faith, was reversible error. 

People v. DeStefano, 30 111.App.3d 935, 332 
N.E.2d 626 (1st Dist. 1975) The State's prima-
ry witness against the defendant was an alleged 
accomplice who for nine years denied involve-
ment in the murder, but in 1972 confessed to 
the murder (implicating defendant) in order to 
receive immunity. Although this accomplice-
witness was interviewed at least five times 
prior to trial no notes or memoranda were 
taken because of the order of the Chief of the 
State's Attorney's Criminal Division. 

The Appellate Court held that the coder not 
to take written statements, etc. was for the 
purpose of defeating the defendant's right to 
discovery under Rule 412(c) and was a denial of 
due process and equal protection. Reversed 
and remanded. 

People v. Bass, 84 111.App.3d 624, 405 N.E.2d 
1182 (1st Dist. 1980) The prosecution's failure 
to disclose that one of its key witnesses, the 
only eyewitness to the incident, had taken a 
polygraph test and had made certain state-
ments to the examiner was reversible error. 

The defense filed a timely discovery motion 
sufficient to require production of the poly-
graph interview records, but learned of the 
polygraph test for the first time during the 
redirect examination of the above witness. Al-
though the results of a polygraph test are not  

admissible with respect to proof of guilt or 
innocence, the defendant was not merely seek-
ing to use the results of the test, but was 
seeking the report to ascertain whether any 
statements made by the witness contained in-
formation or leads bearing upon defense strate-
gy and trial preparation. 

The polygraph examiner's report, which was 
revealed during post-trial motions, showed that 
the witness told the examiner that he didn't 
know the name of the perpetrator of the of-
fense; however, at trial the witness testified 
that -Dink-  (defendant's nickname) committed 
the offense. Since the above witness was an 
eyewitness and the only witness to supply a 
description of the perpetrator, his credibility 
was crucial and prior statements were highly 
relevant to his credibility. Reversed and re-
manded. 

People v. Dixon, 19 111.App.3d 683, 312 N.E.2d 
390 (1st Dist. 1974) The State failed to furnish 
a statement of a potential witness in response 
to defendant's discovery motion. The state-
ment was favorable to defendant since it gave a 
version of that incident which differed in sev-
eral important details from the testimony of 
the State's major witness - thus, the statement 
reflected adversely upon the credibility of the 
State's -sole witness." 

People v. Baxtrom, 61 111.App.3d 546, 378 
N.E.2d 182 (5th Dist. 1978) The State commit-
ted reversible error by failing to produce, until 
jury deliberations, a police report, ballistics 
report and a statement of a third party which 
were favorable to defendant. The defendant 
had requested the material by discovery mo- 
tion and the State was aware of the material 
prior to trial. 

§15-4 List of Witnesses  

People v. Flowers, 51 I11.2d 25, 281 N.E.2d 
299 (1972) A defendant is entitled, upon re-
quest, to a list of witnesses the State intends to 
call. See also, Ch. 38, sec. 114-9; 111.Sup.Ct. 
Rule 412(a). 

People v. Richardson, 50 111.App.3d 550, 365 
N.E.2d 603 (1st Dist. 1977) State had duty to 
inform the defense of its decision to call a 
certain person as a rebuttal witness as soon as 
such decision was made. See also, People v. 
Fain, 41 111.App.3d 872, 355 N.E.2d 61 (1st 
Dist. 1976); People v. Manley, 19 III.App.3d 
365, 311 N.E.2d 593 (2d Dist. 1974); People v. 
Jarrett, 22 III.App.3d 61, 316 N.E.2d 659 (2d 
Dist. 1974). 

People v. Gomez, 107 111.App.3d 378, 437 
N.E.2d 797 (1st Dist. 1982) State's failure to 
disclose a rebuttal witness did not cause preju-
dice and the trial judge did not abuse discre-
tion in allowing the witness to testify. 

People v. Longstreet, 23 111.App.3d 874, 320 
N.E.2d 529 (1st Dist. 1974) The discovery 
rules do not require that the State disclose the 
names of all occurrence witnesses to the de-
fense, but only requires disclosure of the names 
and addresses of those whom the State intends 
to call as witnesses. 

People v. Williams, 24 111.App.3d 666, 321 
N.E.2d 74 (3d Dist. 1975) Although discovery 
rules do not expressly require the discovery of 
occurrence witnesses, the trial judge may or- 

der such disclosure. In this case the defendant 
should have been given the names of the in-
mates who were in the cell house when the 
alleged incident occurred. 

People v. Hughes, 46 III.App.3d 490, 360 N.E.2d 
1363 (1st Dist. 1977) The State is not required 
to call every witness on its list of witnesses. 

People v. Mourning, 27 111.App.3d 414, 327 
N.E.2d 279 (5th Dist. 1975) Defendant al-
leged that the State failed to comply with 
discovery and the State responded that it was 
under no duty to comply with defendant's 
discovery motions since the trial court never 
ordered compliance. 

The Appellate Court rejected the State's ar-
gument, holding that where the defense moves 
for a list of witnesses and the State furnishes a 
list, in purported compliance, without a ruling 
by the trial court, the State has waived the 
requirement that defendant's motion be filed 
and ruled upon. 

People v. Milan, 47 111.App.3d 296, 361 N.E.2d 
823 (1st Dist. 1977) Trial court erred in allowing 
the State to call the co-defendant (who had 
pleaded guilty about 21/2  months previously) at 
defendant's trial since he was not on the list of 
witnesses and there was no justification for the 
State waiting until trial to disclose the intent to 
call him. 

The Appellate Court noted that although 
defense counsel was given the opportunity, and 
did in fact, interview the co-defendant during 
trial. -allowing a hurried interview with the 
witness during trial is not a satisfactory substi-
tute for prompt compliance (with discovery)... 
Without sufficient time for preparation, disad-
vantage and errors are included which erode 
the guarantee of a fair trial.-  Reversed and 
remanded. 

In Re Lane, 71 111.App.3d 576, 390 N.E.2d 82 
(1st Dist. 1979) The trial judge may exclude a 
witness when a party fails to list the person on 
the list of witnesses; however, this is an ex-
tremely harsh action, and an inappropriate use 
of this action may prejudice a defendant and 
require reversal. Exclusion was not appropri-
ate in this case. See also, People v. Echols, 146 
111.App.3d 965, 497 N.E.2d 32 (1st Dist. 1986); 
People v. Foster, 145 III.App.3d 477, 495 N.E.2d 
1141 (1st Dist. 1986). 

People v. Jackson, 48 111.App.3d 769, 363 N.E.2d 
392 (4th Dist. 1977) The defendants were in-
mates of a correctional institution and were 
convicted, by a jury, for aggravated battery of a-
guard. 

After the State rested its case, the defense 
sought to call fourteen eyewitnesses, all in-
mates, but the trial judge excluded their testi-
mony because their names had not been 
previously disclosed to the State in response to 
discovery motions. The Appellate Court re-
versed holding that the trial judge abused his 
discretion in using the exclusion sanction since 
the fourteen eyewitnesses were needed to es-
tablish or corroborate defendant's alibis, the 
State was presumed to have had knowledge of 
the witnesses who were all inmates, and the 
trial judge could have more equitably solved 
the problem by ordering a short recess or 
ordering an in camera proceeding. Reversed 
arid remanded. 

DISCOVERY — continued 
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People v. Rayford, 43 III.App.3d 283, 356 
N.E.2d 1274 (5th Dist. 1976) The trial court 
abused its discretion in applying the exclusion 
sanction (Sup.Ct. Rule 415(g)(i)) to a defense 
expert witness who would tend to discredit the 
State's only eyewitness, for defendant's failure 
to disclose the expert until trial had begun. 

The Appellate Court stated that the defense 
met its duty to disclose as soon as the intent to 
call the witness was informed, and then the 
trial court's duty was simply to safeguard against 
surprise (which could have been done by a 
short continuance), rather than impose a sanc-
tion for failure to comply with a discovery rule. 
The sanction of excluding the witness was ex-
cessive and denied defendant the right to pres-
ent witnesses in his own defense. 

People v. DeStefano, 30 111.App.3d 935, 332 
N.E.2d 626 (1st Dist. 1975) The State on its 
witness list merely stated the name of a person 
with "address unknown." However, at that time 
the person was a justice of the Appellate Court 
with chambers in the same building as the 
State's Attorney's office. "This conduct by the 
State can only be regarded as a deliberate 
attempt to withhold valuable information from 
the defendant and to mislead defendant into 
believing it was another person by the same 
name." 

People v. Hughes, 11 111.App.3d 224, 296 N.E.2d 
643 (2d Dist. 1973) Improper for prosecutor to 
mislead defendant concerning location of a wit-
ness, by stating witness was a fugitive whereas 
prosecutor knew witness was in custody in 
another county. 

People v. Avery, 61 111.App.3d 327, 377 N.E.2d 
1271 (1st Dist. 1978) The State may not ob-
struct the defendant's attempts to locate a wit-
ness. 

§15-5 Material to Impeach Witnesses 

Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 
39 L.Ed.2d 347 (1974) The right of confronta-
tion of witnesses is paramount to State policy 
of protecting the anonymity of a juvenile offender. 
Thus, defendant was denied the right of con-
frontation of witnesses by being prohibited 
from cross-examining key prosecution witness 
to show that witness was on probation follow-
ing an adjudication of juvenile delinquency - 
defendant had the right to attempt to show 
that witness was biased, under undue pres-
sure, because of his vulnerable status as proba-
tioner. 

People v. Norwood, 54 111.2d 253, 2.96 N.E.2d 
852 (1973) Arrest record of juvenile accomplice 
is discoverable, notwithstanding Ch. 37, sec. 
702-8, for impeachment where accomplice was 
principal State witness. 

Giglio v. U.S., 405 U.S. 150, 92 S.Ct. 763, 31 
L. Ed.2d 104 (1972) Nondisclosure of evidence 
that witness had been promised immunity for 
cooperation was reversible error. A promise 
by one prosecutor who dealt with the witness 
is attributable to the government regardless of 
whether he failed to disclose the promise to 
prosecutor who tried the case. 

U.S. v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 
87 L.Ed.2d 481 (1985) The prosecution's fail-
ure to disclose impeachment evidence (i.e. 
that prosecution witnesses were paid to pro- 

vide information) is constitutional and reversi-
ble error only if such evidence might have 
affected the outcome of the trial. 

Napue v. Illinois, 360 U.S. 264, 79 S.Ct. 1173, 
3 L.Ed.2d 1217 (1959); People v. McKinney, 
31 I11.2d 246, 201 N.E.2d 431 (1964) It is 
incumbent upon a prosecutor to correct false 
testimony. 

Miller v. Pate, 386 U.S. 1, 87 S.Ct. 785, 17 
L.Ed.2d 690 (1967); Alcorta v. Texas, 355 U.S. 
28, 78 S.Ct. 103, 2 L.Ed.2d 9(1957); People v. 
Martin, 46 I11.2d 565, 264 N.E.2d 147 (1970). 
Prosecution must correct false testimony that 
goes only to the credibility of witnesses. 

Pennsylvania v. Ritchie, 107 S.Ct. 989, 94 
L.Ed.2d 40 (1987) Defendant charged with 
sexual assault against a child is entitled to have 
the trial judge review, in camera, confidential 
youth agency records pertaining to the child 
for information material to the defense. De-
fense counsel need not be allowed to examine 
the records. 

People v. Coates, 109 111.2d 431, 488 N.E.2d 
247 (1985) The defendant was convicted of 
child pornography and indecent liberties at a 
jury trial. The alleged victim was the nine year 
old daughter of defendant's wife and the wife 
testified for the State. 

Defendant sought to subpoena records from 
the Department of Children and Family Ser-
vices (DCFS) to be used to impeach his wife's 
testimony. Defendant's theory was that his wife 
- the mother of the victim, had a history of 
child neglect and unfounded claims of sexual 
abuse by her various boyfriends and husbands. 
DCFS argued that such records were confi-
dential and should not be disclosed to defense 
counsel (Ch. 23, sec. 2061 et seq.). 

I. The trial court conducted an in camera 
inspection of the records without counsel pres-
ent and permitted the defense to use a portion 
of the records for impeachment. Defendant, 
relying on People v. Dace, 104 111.2.4 96, 470 
N.E.2d 993 (1984) and People v. Phipps, 98 
111.App.3d 413, 424 N.E.2d 727 (4th Dist. 
1981), contended that the records should have 
been examined in a hearing attended by coun-
sel. 

The Supreme Court rejected the defendant's 
contention, finding that Dace and Phipps are 
distinguishable. 

"Both cases presented the question whether 
the mental health records of prosecution wit-
nesses were discoverable for purposes of im-
peachment. In neither opinion did the court 
purport to modify the rule that the determina-
tion of whether material is discoverable and 
subject to disclosure is to be made by the 
circuit court. The opinions are authority for the 
proposition that if either the witness or the 
therapist seeks to invoke the statutory privi-
lege, the appropriate procedure is for the court 
to hold an in camera hearing in the presence of 
counsel for both sides." 

2. Defendant also contended that the trial 
court failed to comply with Rule 415(1) in that 
no record was made of the in camera proceed-
ing and the records involved were not sealed, 
impounded and preserved. The Court held 
that defendant did not request such action in 
the trial court; thus, "there is nothing before 
us for review."  

People v. Galloway, 59 I11.2d 158, 319 N.E.2d 
498 (1974) Prior to and during trial, defense 
counsel requested the arrest or police record 
of the State's key witness. The court denied 
the request after the prosecutor stated that the 
witness had no convictions that could be used 
for impeachment and that there were no pend-
ing charges against the witness since the time 
of the defendant's arrest. After trial, defense 
counsel learned that the witness had been 
released from jail on a pending armed robbery 
charge shortly before the trial. Also prior to 
and after the trial, charges against the witness 
were stricken upon State motions. 

The Supreme Court held that the defense 
was entitled to the arrest report to show inter-
est or bias on the part of the witness, and the 
State's false representation of the record of the 
witness deprived defendant of due process. 
The error, being of constitutional magnitude, 
was not harmless beyond a reasonable doubt. 
People v. Cagle, 41 I11.2d 528, 244 N.E.2d 200 
(1969) Defendant is entitled to the production 
of a document that is contradictory to the 
testimony of a State witness. See also, People 
v. Murray, 73 111.App.2d 376, 220 N.E.2d 84 
(1st Dist. 1966). 
People v. Dace, 114 Ill.App.3d 908, 449 N.E.2d 
1031 (3d Dist. 1983), Affd., 104 111.24 96, 470 
N.E.2d 993(1984) The defendant was convicted 
of burglary based upon the testimony of an 
admitted accomplice - the accomplice's testi-
mony was the only evidence showing that de-
fendant entered the premises in question. The 
defendant moved for discovery of mental health 
history of the accomplice after discovering that 
she had been involuntarily committed to a 
mental health center about two years before 
the burglary. The State claimed privilege, the 
trial judge reviewed the commitment proceed-
ing case file in camera, and denied the defen-
dant's request. 

The Appellate Court held that, in spite of 
the statutory privilege, Ch. 9Vs, sec. 801, the 
mental history of a witness is relevant to credi-
bility and is a permissible area of impeachment 
(Sup.Ct. Rule 412(h). The State contended 
that the defendant's request was based upon 
mere speculation that the mental health re-
cords would contain some proper impeachment 
information. The Court rejected the State's 
contention because there is no way for a defen-
dant to demonstrate the relevance of the infor-
mation without having access to it. 

In the instant case, the trial judge examined 
the records pertaining to the accomplice's com-
mitment proceeding, but did not have informa-
tion concerning her diagnosis, treatment of 
release. Thus, the trial judge could not reason-
ably conclude, in the absence of such informa-
tion, that the mental health history of the 
accomplice was irrelevant. Consequently, the 
defendant is entitled to the information requested 
and if privilege is claimed by the accomplice or 
her therapist, the trial judge should conduct an 
in camera hearing, in the presence of counsel, 
to determine which information would be rele-
vant to the accomplice's credibility. 

The Supreme Court did not discuss the is-
sue except to state: "It suffices to say that we 
agree with the appellate court that, under the 
circumstances shown by the evidence, the re-
fusal to permit the discovery was reversible 
error." 



DISCOVERY — continued 

People v. Redmond, 146 111.App.3d 259, 496 
N.E.2d 1041 (1st Dist. 1986) The State is 
required to disclose, upon request, impeachment 
evidence relating to the credibility of its 
witnesses. -Noncompliance with this obliga-
tion is excused only where the prosecution did 
not know, and could not, through the exercise 
of due diligence, have been aware of the mat-
ter in question. 

People v. Stokes, 121 111.App.3d 72, 459 N.E.2d 
989 (2d Dist. 1984) The Appellate Court held 
that the prosecutor violated discovery rules by 
failing to disclose a prior conviction of a State 
witness to the defendant upon the latter's dis-
covery request. 

People v. Higgins, 71 III.App.3d 912, 390 N.E.2d 
340 (1st Dist. 1979) The State, under Rule 412, 
has an affirmative obligation to obtain the crim-
inal histories of its potential witnesses and 
disclose them to the defense upon request. 
See also, People v. Pearson, 102 111.App.3d 
732, 430 N.E.2d 304 (1st Dist. 1981). 

People v. Faulkner, 7 Ill.App.3d 221, 287 N.E.2d 
243 (1st Dist. 1972) Where State witness testi-
fied she knew defendant during six months 
before crime, prosecutor's failure to disclose 
defendant's discharge from jail two weeks be-
fore crime was reversible error. 

People v. Tonkin, 142 I11.App.3d 802. 492 N.E.2d 
596 (3d Dist. 1986) At a jury trial, the defen-
dant was convicted of rape. The State's evi-
dence consisted primarily of the testimony of 
the complainant. The defendant testified and 
claimed the intercourse was consensual. 

The Appellate Court held that the State 
committed reversible error in failing to dis-
close that the complainant had three prior 
convictions for forgery. Supreme Court Rule 
412 places a -continuing duty-  upon the prose-
cution to disclose any criminal record which 
may be used for impeachment of its witnesses. 

The State contended that it did not know 
of the prior convictions despite the exercise of 
due diligence. However, in this case, the pros-
ecutor only checked the records in one county 
- the county where this trial took place. 

The Appellate Court held that the prosecu-
tor did not exercise due diligence since he 
failed to check with local police or other State 
authorities. 

The State also contended that it was not 
required to produce the above information be-
cause defendant did not submit a written dis-
covery request. The Appellate Court noted 
that at defendant's arraignment, pursuant to 
the -usual" practice in this county, the prose-
cutor and defense counsel orally agreed to, and 
the court ordered, reciprocal discovery under 
the Supreme Court Rules." 

"For the State to now argue that a written 
discovery request was necessary in spite of its 
oral agreement to full discovery is patently 
unfair to defendant. For us to allow or adopt 
that argument would provide a convenient safe-
tv net for the prosecutor whose efforts fell 
below the constitutional requirements." 

Finally, the Court held that the discovery 
violation was not -harmless beyond a reason-
able doubt" because the defendant's conviction 
rested upon the credibility of the complainant. 
The Court declined to apply, at the State's 
request, the -harmless error-  standard of 
reasonably probable that the result of the  

proceeding would have been different had the 
information been disclosed." 

People v. Bolton, 10 III.App.3d 902, 295 N.E.2d 
11 (3d Dist. 1973) State's failure to correct false 
testimony was reversible error - State witness 
testified he had not been promised leniency in 
exchange for testimony. 

People v. Tidwell, 88 111.App.3d 808, 410 N.E.2d 
1163 (2d Dist. 1980) At defendant's trial for 
armed robbery, an accomplice testified as the 
State's main witness. On cross-examination the 
accomplice specifically denied that any prom-
ises of leniency had been offered to him for his 
testimony. The State did not present any evi-
dence to correct this false testimony, but in 
closing argument the prosecutor stated that 
the accomplice would not be charged in consid-
eration of his testimony against the defendant. 

The Appellate Court held that the defen-
dant's due process rights were violated by the 
State's failure to correct the accomplice's false 
testimony. -It was highly unfair to permit (the 
accomplice) to swear without contradiction that 
he received no benefit from testifying when, in 
fact, in return for his testimony he was immu-
nized from prosecution for armed robbery.' 

The Court also held that the prosecutor's 
closing argument did not cure the error of 
allowing the accomplice's testimony to stand 
uncorrected - the jury was instructed that it 
could base its decision only on the evidence 
and that closing arguments are not evidence. 
Reversed and remanded. 

People v Griffin, 124 111.App.3d 169, 463 N.E.2d 
1063 (5th Dist. 1984) At defendant's trial for 
murder, a State witness identified the defendant 
as the perpetrator. The witness also testified 
that he knew of no promises or negotiations 
concerning his pending charges in return for 
his testimony. However, at a post-conviction 
hearing the State's Attorney admitted that he 
had an understanding with the witness' attor-
ney that the State wanted the witness' coopera-
tion in this case and was -holding off-  on the 
witness' pending case in order to maintain 
-leverage" on the witness. 

Although the above Witness denied that his 
attorney had told about the understanding with 
the prosecutor, the Appellate Court found that 
"it seems unlikely that an attorney would have 
withheld information about a possible benefit 
his client could gain through his own action." 
The Court also noted that special permission 
had been obtained for the witness to leave the 
state on personal business. 

The Court concluded that the jury was enti-
tled to know of the above -under standing-  and 
the State had the "duty to correct any false 
impression left by [the witness] flat denial that 
he expected any consideration from the State." 
Reversed and remanded for a new trial. 

People v. Elston, 46 111.App.3d 103, 360 N.E.2d 
518 (4th Dist. 1977) Evidence that two of the 
five occurrence witnesses who testified at trial 
had identified someone other than the defen-
dant at a lineup and that another two had been 
unable to make any identification was clearly 
information favorable to the accused. 

The State's failure to disclose the above in-
formation until trial was reversible error. If the 
information had been disclosed prior to trial 
defense might have had time to make further 
investigation and to adjust trial strategy, but  

-as the trial progressed, defense counsel's task 
of incorporating the new information into trial 
strategy became more difficult." 

"We cannot say that defendant would not 
have been able to make other even more effec-
tive use of the favorable discovery to which he 
was entitled." 

People v. DiMaso, 100 111.App.3d 338, 426 
N.E.2d 972 (1st Dist. 1981) Defendant was 
charged with aggravated battery and armed 
violence against one Harry Verner; the defen-
dant presented an alibi defense. Verner was 
the only witness to the incident. During pre-
trial investigation, the defense learned that ten 
days before the incident Verner had apparently 
passed out and was treated at a hospital. The 
defense sought to obtain Verner's hospital re-
cords to show that Verner suffered blackouts 
and was disoriented due to alcoholism and 
drug addiction. The trial judge refused the 
defense request for the records due to the 
confidentiality provision of the Mental Health 
Act, Ch. 911/4, sec. 801. 

The Appellate Court held that the State's 
interest in protecting the patient must yield to 
defendant's right to effective, cross-examination 
in this case. Verner's testimony was critical and 
his habitual drug use and alcoholism were 
relevant to his perceptual capacity. Reversed 
and remanded. 

§15-6 Informers  

Smith v. Illinois, 390 U.S. 129, 88 S.Ct. 748, 
19 L.Ed.2d 956 (1968) Right of confrontation 
was violated by failure to reveal true name and 
address of informer who was principal witness 
against defendant. 

McCray v. Illinois, 386 U.S. 300, 87 S.Ct. 
1056, 18 L.Ed.2d 62 (1967) Failure to reveal 
identity of informer at preliminary hearing to 
determine probable cause is not unconstitu-
tional. 

Shaw v. Illinois, 394 U.S. 214, 89 S.Ct. 1016, 
22 L.Ed.2d 211 (1969) Cause remanded in 
light of Smith v. Illinois, where defense was 
prohibited from cross-examining informant as 
to his residence and employment. (Conviction 
reversed on remand). See People v. Shaw., 117 
111.App.2c1 16, 254 N.E.2d 602 (1st Dist. 1969). 

Roviaro v. U.S., 353 U.S. 53, 77 S.Ct. 623, 1 
L.Ed.2d 639 (1957) The government's privi-
lege to withhold disclosure of an informer's 
identity must give way, where the identity, or 
the contents of his communication is relevant 
and helpful to_the defense of an accused. - 

Rugendorf v. U.S., 376 U.S. 528, 84 S.Ct. 825, 
11 L.Ed.2d 887 (1964) Disclosure of informer 
is waived when not asked for in trial court. 

People v. Lewis, 57 II1.2d 232, 311 N.E.2d 685 
(1974) The defendant was entitled to disclo-
sure of the informer's identity at trial, where 
the informer was the only person present, 
other than defendant and a policeman, at an 
alleged drug sale and was then, the only wit-
ness who could amplify or contradict the offi-
cer's testimony. 

In such instances the defendant must, at 
minimum, be allowed to interview the inform-
er, and if he desires, call him as his own 
witness, and the informer should not be made 
to disclose his true name and address if it can 
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truly be shown that his life or safety is in 
jeopardy. See 111.Sup.Ct. Rule 412(j). 

People v. Chaney, 63 I11.2d 217, 347 N.E.2d 
138 (1976) An informant, named Holt, told 
police that defendant was going to burglarize a 
certain apartment. Police staked out the apart-
ment and arrested defendant. Holt, who was 
with defendant at the burglary scene, escaped. 

The State did not reveal that Holt was the 
informer nor that Holt had given a statement 
to the police (which was unfavorable to defen-
dant), despite the fact that Holt was listed as a 
defense witness and testified for defendant at 
trial. 

The Court held that the State was required 
to reveal Holt as the informer and disclose 
Holt's prior statement "when it became appar-
ent that Holt was actually going to be called by 
the defense.-  It was improper for the State to 
allow Holt to testify on behalf of the defense 
with the realization that his credibility could 
be damaged with his prior statement, and in 
fact, the State did cross-examine Holt with the 
prior statement as well as comment on this in 
closing argument. Reversed and remanded. 

People v. Williams, 40 I11.2d 367, 240 N.E.2d 
580 (1968) Conviction reversed where material 
witness for the defense was deliberately sent 
out of the state by federal officers. 

People v. Castro, 10 111.App.3d 1078, 295 N.E.2d 
538 (1st Dist. 1973) State must inform the 
defense of whereabouts of informer who was 
present when alleged sale of narcotics was 
made, where whereabouts was only known by 
the State and defense alleges that informer 
would testify that no sale was made. 

People v. Perez, 25 111.App.3d 371, 323 N.E.2d 
399 (1st Dist. 1974) State's failure to disclose 
the existence of an informer, who took part in a 
delivery of narcotics, upon specific request by 
defense in discovery motion, "not only frustrat-
ed the purpose of discovery, but (the State) 
became, in effect, the self-appointed arbiter of 
defendant's constitutional rights." 

The trial court's refusal to order disclosure of 
the informer's identity when, during trial, his 
existence became apparent, was reversible er-
ror. The informer observed the narcotic trans-
action and heard what was said, he was a 
material witness, and his knowledge was po-
tentially significant on the issue of guilt or 
innocence; thus, the determination of whether 
his testimony would aid in the defense is mat-
ter for the accused, not for the State /0 decide. 

The Appellate Court rejected the State's con-
tention that the disclosure of the informer's 
identity is required only where the informer is 
the sole witness, other than the purchasing 
agent, who can testify concerning the transac-
tion. Despite the fact that two officers viewed 
the transaction from a distance of sixty feet, 
their corroborative testimony does not obviate 
disclosure. Conviction reversed. 

People v. Contursi, 73 111.App.3d 458, 392 
N.E.2d 331 (1st Dist. 1979) When the State is 
required to disclose the identity of an informer, 
the name and last known address of the in-
former must be given. The State is not re-
quired to physically produce the informer in 
court. In this case the State did not suppress 
the informer where the informer's whereabouts  

were not known to the State and the informer 
was not within the State's control. 

People v. Raess, 146 111.App.3d 384, 496 N.E.2d 
1186 (1st Dist. 1986) The defendant was charged 
with delivery of a controlled substance and 
filed a discovery motion requesting the disclo-
sure of the identity and whereabouts of an 
informant, one "Vinnie". The trial court found 
that the disclosure of the informant could be 
relevant and instrumental in the preparation of 
the entrapment defense and ordered the State 
to disclose the informant's identity. The State 
refused and the trial court dismissed the charges. 
The State appealed. 

The Appellate Court affirmed the dismissal. 
The Court found that the uncontradicted 

assertions in defendant's affidavit in support of 
discovery were sufficient to raise the issue of 
entrapment. Also, the informant, although not 
physically present at the illegal transaction, 
had made persistent appeals for defendant's 
assistance in procuring cocaine. The Court con-
cluded that "it appears that Vinnie, through a 
course of conduct spanning approximately three 
weeks, played a prominent, if not pivotal, role 
in laying the groundwork for the offense and, 
possibly, in inducing defendant to commit it." 

Thus, the trial court properly granted defen-
dant's motion for disclosure of the identity and 
whereabouts of the informant, Vinnie. Also, 
the dismissal was warranted since the trial 
court stated its belief that dismissal was the 
only appropriate sanction and the State contin-
ued to refuse to comply with the disclosure 
order, but also "made no argument against 
dismissal and offered no alternative sanction." 

People v. Forsythe, 84 111.App.3d 643, 406 
N.E.2d 58 (1st Dist. 1980) The trial judge 
dismissed the indictment against the defendant 
as a sanction against the State's failure to com-
ply with discovery. The State failed to disclose 
the identity of the informant used in its drug 
investigation. 

The Appellate Court upheld the trial judge's 
conclusion that the State was required to iden-
tify the informant, but held that the sanction of 
dismissal of the indictment was an abuse of 
discretion. The trial judge should have con-
sidered other sanctions such as ordering a con-
tinuance. Reversed and remanded -for a con-
sideration of the full panoply of possible sanc-
tions and the imposition of an appropriate one.- 

People v. Gibson, 54 III.App.3d 898, 370 N.E.2d 
262 (4th Dist. 1977) Trial court's refusal to 
compel disclosure of the identities of two in-
formers, who were material witnesses, until 
the close of the State's case was reversible 
error. Merely allowing defense counsel to in-
terview the informers, prior to trial, without 
disclosure of their identities and without the 
participation of defendant was not a valid sub-
stitute for the disclosure of their identities. 

The disclosure of the names of the inform-
ers, but without their addresses, at the close of 
the State's case was not sufficient to provide 
the defense adequate opportunity to prepare. 
Reversed and remanded. 

In Re J.T., 65 111.App.3d 865, 382 N.E.2d 
1288 (3d Dist. 1978) State was not required to 
disclose identity of informer where informer 
Was not present at alleged drug sale and did 
not arrange the sale, but merely introduced  

the defendant to the undercover officer. See 
also, People v. Molsby, 66 111.App.3d 647, 383 
N.E.2d 1336 (1st Dist. 1978). 

People v. Jones, 73 III. App.2d 55, 219 N.E.2d 
12 (1st Dist. 1966) Where State failed to call 
informer to rebut defendant's testimony con-
cerning entrapment. State failed to meet its 
burden of proof. Conviction reversed. 

People v. Avery, 61 111.App.3d 327, 377 N.E.2d 
1271 (1st Dist. 1978) The State, by obstructing 
defendant's attempts to locate an informer who 
the defendant knew, unfairly refused to afford 
defendant the opportunity of deciding for him-
self whether or not the informer could provide 
testimony helpful to his defense. 

People v. Wolfe, 73 111.Appld 274, 219 N.E.2d 
634 (1st Dist. 1966) An informer who partici-
pates in a crime must be disclosed at a pretrial 
hearing on a motion to suppress, if other evi-
dence does not establish probable cause. 

People v. Gomez, 67 III.App.3d 266, 384 N.E.2d 
845 (1st Dist. 1978) Police need not invariably 
be required to disclose an informer's identity 
at pretrial suppression hearings challenging an 
arrest if the trial court is convinced, by evi-
dence submitted in open court that the police 
did rely in good faith upon credible informa-
tion supplied by a reliable informant. 

People v. Brown, 151 III.App.3d 446, 502 N.E.2d 
850 (2d Dist. 1986) The police failure to obtain 
the name of anonymous informers who provide 
information to a "crime stoppers-  program does 
not violate due process. 

People v. Meacham, 53 III.App.3d 762, 368 
N.E.2d 400 (3d Dist. 1977) Contingent pay-
ments to an informer are not prohibited and an 
informer is not a -detective-  or -investigator-, 
consequently, evidence obtained through the 
use of a paid informer is not inadmissible un-
der Ch. 38, sec. 201-51 (which states that 
evidence obtained by a detective or investiga-
tor compensated on the basis of success is not 
admissible). See also, People v. Carter, 109 
111.2d 15, 248 N.E.2d 847 (1969). 

§15-7 Police Reports  
People v. Burns, 75 I11.2d 282, 382 N.E.2d 394 
(1979) The State's failure to furnish certain 
police reports to defendant, upon specific re-
quest, was a violation of Brady v. Maryland, 
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 
(1963), requiring a new trial. Defendant filed a 
pretrial motion requesting oral statements and 
summaries thereof, but the State failed to pro-
duce police reports which contained oral state-
ments. The reports were favorable to the de-
fense because there were discrepancies between 
the trial testimony and the oral statements of 
State witnesses. 

People v. Walker, 91 I11.2d 502, 440 N.E.2d 83 
(1982) The defendant contended that the State's 
failure to disclose certain police reports, con-
taining allegedly favorable information, prior 
to trial was reversible error. 

The Supreme Court rejected the defendant's 
contention. The reports were disclosed during 
trial, were used by the defendant, no claim of 
surprise was made at trial no continuance was 
requested, and there was no showing of preju-
dice by the delay in the disclosure of the 
reports. Conviction affirmed. 
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Prior to trial, defense counsel sought police 
People v Baxtrom, 61 111.App.3d 546, 378 

logs relating to complaints made by defen- N.E.2d 182 (5th Dist. 1978) The State commit-
dant's mother. The prosecutor admitted that ted reversible error by failing to produce, until 
he had the logs, but refused to allow inspection jury deliberations, a police report. The defen-
by defense counsel, claiming the information dant had requested the material by discovery 
to be irrelevant and immaterial. The trial court motion and the State was aware of the material 
denied the defense request. prior to trial. 

The Appellate Court remanded the case for 
the 

People v. Norris, 8 Ill.App.3d 931, 291 N.E.2c1 
the trial court to conduct an examination of tne 184 (1st Dist. 1973) Defendant entitled to in 
police logs, and if the logs reveal that a call for camera examination of police report to deter- 
assistance was made, a new trial must be granted. 
If no such information is found in the logs the 

mine if it contained substantially verbatim de- 

trial court shall enter a finding of fact to that 
scription of robber. 

effect and enter a new judgment of conviction. People v. Jenkins, 30 111.App.3d 1034, 133 

People v. Wilken, 
89 III.App.3d 1124, 412 N.E.2d 497 (4th Dist. 1975) Prior to trial the 

State made certain police reports available to 
N.E.2d 1071 (3d Dist. 1980) At the defendant's the trial court for an in camera examination. 
jury trial for burglary, a police officer testified The judge ordered one page furnished to the 
that he saw the defendant at the crime scene. defendant and ordered the remainder sealed. 
Defense counsel moved for a mistrial, claiming Defendant's appellate counsel sought to view 
surprise, since the officer's police report had the sealed material and the Appellate Court 
not been furnished to the defense. The police refused. The Appellate Court examined the 
reports that had been disclosed indicated that defendant's presence at the scene would be sealed material and held that it was not subject 

to disclosure under Rule 412, and the denial of 
proved only by the testimony of two co-defend- disclosure had no adverse effect on either the 
ants. A continuance was granted until the next 
morning and defense counsel received the offi- 

conduct of defendant's trial or the preparation 

cer's report. The next morning defense counsel of his appeal. 
again moved for a mistrial stating that the 
"information in the report would have changed §15-8 Physical Evidence, Photos, 
his cross-examination of (the officer) and could Documents, Test Results 

People ex rel. Fisher v. Carey, 77 I11.2d 259, 
396 N.E.2d 17 (1979) The Supreme Court held 
that defense counsel may properly obtain po-
lice reports by way of subpoena duces tecum 
prior to preliminary hearing, after the accused 
has been charged. It is not necessary for de-
fense counsel to wait until discovery proves 
unsuccessful before seeking a subpoena. 

The Court also held that the State's Attorney 
may not be the conduit for the subpoenaed 
police reports, from the police department to 
the defense counsel. The State's Attorney may 
not intercept such subpoenaed reports. The 
subpoenaed material should be sent directly to 
the court, for the court to determine the rele-
vance and materiality of the materials, whether 
they are privileged, and whether the subpoena 
is unreasonable or oppressive. Since the State's 
Attorney must have knowledge of the material 
in order to raise reasonable objections to the 
subpoena, he is not barred from seeing what 
materials the subpoena has produced. 

People v. Huntley, 144 III.App.3d 64, 493 N.E.2d 
1193 (5th Dist. 1986) The defendant was charged 
by information and prior to the preliminary 
hearing his privately retained counsel filed a 
request for production of certain police re-
ports, relying on People ex rel. Fisher v. Carey; 
77 111.2d 259, 396 N.E.2d 17 (1979). The pros-
ecutor did not furnish the police reports. 

When the case was called for preliminary 
hearing, the trial judge ordered the prosecutor 
to turn over the requested police reports. The 
prosecutor refused, stating that he would fur-
nish copies of the reports if defense counsel 
paid ten cents per page. Since counsel refused 
to pay this fee, the prosecutor refused to fur-
nish the police reports. The trial judge found 
the prosecutor in direct criminal contempt. 

1. The Appellate Court held that the trial 
judge lacked authority under the discovery 
rules to order the State to produce the police 
reports. The discovery rules are not applicable 
prior to preliminary hearing. Pursuant to Carey, 
supra, the police reports may be subject to a 
subpoena prior to preliminary hearing, but no 
subpoena was sought in this case. 

"After the State's Attorney's initial refusal, it 
became incumbent upon defense counsel to 
seek a subpoena under Carey. Carey does not 
stand for the proposition that defense counsel 
may make a simple request to the State's At-
torney for the police reports. Rather, Carey 
provides counsel an opportunity to better pre-
pare a client's defense at that critical stage, to 
provide effective cross-examination of witnesses, 
and to discover weaknesses in the State's case. 
Thus, in this case, defense counsel should have 
sought a subpoena duces tecum." 

2. Since the trial judge lacked the power 
under the discovery rules to order the State to 
produce the police reports, the order to pro-
duce was void ab initio, and the contempt 
finding was reversed. 

People v. Nunez, 24 III.App.3d 163, 320 N.E.2d 
462 (1st Dist. 1974) Defendant was convicted 
of unlawful use of weapons - possessing a shot-
gun with a barrel of less than eighteen inches. 
The shotgun was found under defendant's bed. 

Defendant's mother testified in defense that 
she found the gun outside of their apartment, 
took it in the apartment, and called the police 
to report the gun, but the police did not come 
in response to the call  

have prompted further investigation." The mis-
trial motion was denied, the officer resumed 
his testimony, and defendant was convicted. 

The Appellate Court held that the State's 
failure to disclose the police report was error 
and -cannot be considered harmless" because 
the officer "was the only non-co-defendant wit-
ness to place the defendant at the scene of the 
crime, and the jury, in disregarding the defen-
dant's alibi defense, could have placed great 
weight on (the officer's) testimony. As a result, 
the defendant was prejudiced in that he was 
hindered in the preparation of his defense by 
the prosecution." Reversed and remanded for a 
new trial. 
People v. Jenkins, 18 111.App.3d 52, 309 N.E.2d 
397 (1st Dist. 1974) Conviction for theft follow-
ing bench trial reversed. Defense had the right 
to inspect a report prepared by store detective 
which was used to refresh her memory. The 
Appellate Court stated that there is no rational 
basis to justify a rule distinguishing between 
reports prepared by police officers and those 
prepared by officers employed by private cor-
porations. 
People v. Holdman, 76 111.App.3d 518, 395 
N.E.2d 72 (1st Dist. 1979) Policeman's inad-
vertent destruction of his notes concerning his 
interview with the complainant was not preju-
dicial to defendant. 

People V. Green, 133 Ill.App.2c1 244, 272 N.E.2d 
721 (1st Dist. 1971) Error not to furnish de-
fense a police report which contained the de-
scriptions given by State witnesses. The report 
must be made available to cross-examine those 
witnesses, whether or not the policemen who 
took the description testify. 
People v. HowLe, 1 111.App.3d 253, 273 N.E.2d 
733 (4th Dist. 1971) Report by FBI agent 
concerning the drug transaction should have 
been produced where it may have assisted 
defense on cross-examination and may have 
been in conflict with a report of another agent. 

California v. Trombetta, 467 U.S. 479, 104 
S.Ct. 2528, 81 L.Ed.2d 413 (1984) The defen-
dants were arrested for drunk driving and sub-
mitted to Intoxilyzer (breath) tests. Defendants 
contended that it was error to introduce the 
results of the tests at their trials, over objec-
tion, because the officers failed to preserve the 
breath samples of the defendants. 

The Supreme Court held that due process 
does not require the State to preserve such 
breath samples in order to introduce the breath 
analysis tests at trial. 

The State authorities -did not destroy 
[defendants.] breath samples in a calculated 
effort to circumvent the disclosure require-
ments established by Brady v. Maryland and 
its progeny.'' Instead the officers in this case 
acted in "good faith" and in accord with their 
-normal practices." 

The duty to preserve evidence "must be 
limited to evidence that might be expected to 
play a significant role in the suspect's defense-
- that is evidence which possesses "an exculpa-
tory value that was apparent before the evi-
dence was destroyed, and also of such a nature 
that the defendant would be unable to obtain 
comparable evidence by other reasonably ayil-
able means." 

In this case, the "chances are extremely low 
that preserved samples would have been excul-
patory" and defendants could have used alter-
native means to challenge the Intoxilyzer tests. 
The Intoxilyzer test might malfunction in only 
a limited number of ways (i.e. faulty calibra-
tion, extraneous interference and operator er-
ror). Defendants have the opportunity to in-
spect the machine used and the weekly ca-
libration results - this data could have been 
used to impeach the machine's reliability. Also, 
defendants could have introduced evidence of 
possible interference, such as the test was 
conducted near radio waves or defendants were 
dieting, resulting in chemicals in the blood, 
which could have affected the results. Finally, 
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the test operator could have been cross-examined 
concerning whether the test was properly 
administered. 

People V. Jordan, 103 Ill.2d 192, 469 N.E.2d 
569 (1984) At defendant's trial for murder, the 
State presented the testimony of forensic odon-
tologists concerning their examination of the 
victim's jaw and their opinions, based upon 
such examination and the so-called -pink tooth 
theory-, that death was possibly caused by 
strangulation. Defendant contended that he 
was denied due process because the victim's 
jaw was destroyed and, thus, he did not have 
an opportunity to independently examine the 
evidence. 

The Supreme Court, relying on California v. 
Trombetta, held that the State's failure to pre-
serve the jaw did not violate due process. 

'As in Trombetta, there is nothing in the 
record here to indicate that the State's actions 
were designed to defeat its duty of disclosure 
under Brady v. Maryland, 373 U.S. 83 (1963). 
The State did not destroy the jaw to deliber-
ately suppress exculpatory evidence; rather, it 
returned the jaw to the family pursuant to a 
statutory mandate [deceased's remains be re-
leased to the next of kin fur burial purposes 
(Ch. 31, sec. 107.1)]. In addition, assuming 
arguendo that the jaw would have been excul-
patory, defendant had an alternate means of 
raising doubt in the mind of the trier of fact as 
to the cause of death. Defendant had the 
opportunity to present evidence as to the causes 
of 'pink tooth' and was also able to scrutinize 
the State's experts to attempt to discredit their 
testimony, and as the record indicates, he took 
full advantage of that right. Both the State's 
experts and defendant's experts identified only 
a small number of causes of 'pink tooth'; how-
ever, each expert did list strangulation as one 
cause of the phenomena. We conclude that, 
based upon these facts, the Trombetta require-
ments - that the evidence possess an exculpa-
tory value that was apparent before it was 
destroyed and that a defendant be unable to 
obtain comparable evidence by another means 
- are not met. Accordingly, we hold that the 
State's failure to preserve the victim's jaw did 
not infringe upon defendant Jordan's right to 
due process." 
People v. Flowers, 51 I11.2d 25, 281 N.E.2d 
299 (1972) The defendant is entitled to exam-
ine the physical evidence which the State in-
tends to introduce. III.Sup.Ct. Rule 412(a). 
People v. Nichols, 63 III.2d 443, 349 N.E.2d 40 
(1976) The State's failure to produce a shoe 
which was found outside the window of the 
burglarized premises after specific, timely de-
mand by defendants constituted suppression of 
evidence favorable to the accused and was 
reversible error. 
People v. Newbury, 53 III. 2d 228, 290 N.E.2d 
592 (1972) The trial court allowed the defense 
to inspect crime scene photos which the State 
intended to introduce at trial, but denied the 
request to inspect all other photos of the crime 
scene. The denial was affirmed. Photos are not 
automatically discoverable unless the State in-
tends to use them at trial, they were obtained 
from the defendant, or are favorable to the 
defense. 

People ex rel. Walker v. Pate, 53 I11.2d 485, 
292 N.E.2d 387 (1973) Defendant requested  

documents prepared by a crime technician who 
examined the crime scene. The State objected 
on relevancy grounds. The trial court then 
properly examined the documents, found them 
irrelevant, and denied the defense request. 

U.S. ex rel Raymond v. Illinois, 455 E2d 62, 
(7th Cir. 1971) State's failure to disclose nega-
tive results of a police laboratory test for 
spermatozoa to defense counsel was error. The 
defendant was informed of the results, but his 
counsel did not learn of the test until after 
defendant had been found guilty. 

People v. Dodsworth, 59 Ill.App.3d 207, 376 
N.E.2d 499 (4th Dist. 1978); People v. Taylor, 
54 III.App.3d 454, 369 N. E.2d 573 (5th Dist. 
1977) Reversible error for State to introduce 
results of chemical test where State had unnec-
essarily destroyed the substance involved be-
fore defendant could have an analysis of it 
made. 

People v. Hummel!, 38 111.App.3d 233, 347 
N.E.2d 305 (4th Dist. 1976) Discovery order 
requiring the State to produce -a description 
of the procedure by which the alleged scientif-
ic tests were made on (the alleged controlled 
substance) and a statement of the educational 
background and training of the criminalise' was 
unreasonable and beyond the scope of Rule 
412(h). 

People v. Flatt, 75 Ill.App.3d 930, 394 N.E.2d 
1049 (3(1 Dist. 1979) The police failure to pre-
serve the physical evidence (window panes) 
from which latent fingerprints were lifted at 
the crime scene was not improper. Such pres-
ervation is not necessary as long as the proce-
dures employed by the technician who lifted 
the prints and made the comparisons are suffi-
cient to verify the accuracy of the evidence 
sought to be admitted. 

People v. Garza, 92 Ill.App.3d 723, 415 N.E.2d 
1328 (3d Dist. 1981) Defendant requested pro-
duction of certain hair samples in order to 
conduct tests thereon. The Court allowed de-
fendant's motion. The State refused to deliver 
the samples to the defense counsel, but insisted 
on sending the samples directly to the testing 
lab. Defendant then moved to suppress the 
samples, and the motion was denied. 

The Appellate Court noted that defendant 
has the constitutional right to conduct his own 
tests on physical evidence, but also held that 
this is not without limitation. The State had an 
interest in preserving its evidence and insuring 
its admissibility, and since the State's request 
to deliver the samples directly to the lab did 
not interfere with defendant's right to inspect 
and test the physical evidence, the trial judge's 
ruling was proper. 

People v. Steptoe, 35 Ill.App.3d 1075, 343 
N.E.2d 1 (1st Dist. 1976) Police loss of paper 
bag allegedly used in attempt robbery did not 
deny due process. The Court noted that there 
may be instances where due process would 
require a new trial if police negligently lost 
confiscated evidence, depriving a defendant of 
the opportunity of seeing whether the evi-
dence might be helpful in his defense. 

People v. Anthony, 38 111.App.3d 190, 347 N.E.2d 
179 (4th Dist. 1976) During the cross-examination 
of defendant, at kidnapping, etc. trial, the 
State im peached him with a -list-  of things to  

be purchased, written by defendant. The list 
included a gun, knife, tape for eyes, etc. 

The list was obtained during a search, pur-
suant to warrant of defendant's room. The 
inventory returned on the warrant did not set 
out the above -list-, but merely noted -the 
seizure of a garbage can and its contents of 
tape and torn papers ... papers, tape, gauze 
and a woman's bra and a bag of waste paper." 

The Appellate Court discussed discovery Rule 
412(a) and the ABA standards, and held that 
the State had no duty to point out the signifi-
cance of the -list-  to the defendant. 

People v. Coslet, 39 III.App.3d 302, 349 N. E.2d 
496 (4th Dist. 1976) The State's failure to fur-
nish the defense with the X-rays of the de-
ceased at murder trial, or to inform defense 
where the X-rays could be seen was improper 
under Rule 412. However, the defense was not 
surprised or prejudiced since the existence of 
the X-rays and their importance was disclosed 
in other discovery, thus there was no reversi-
ble error. 

People v. Baxtrom, 61 III.App.ad 546, 378 
N.E.2d 182 (5th Dist. 1978) State committed 
reversible error in failing to produce ballistics 
test report. 

People v. Keith, 66 111.App.3d 93, 383 N.E.2d 
182 (5th Dist. 1978) Where copy of neutron 
activation analysis report furnished by State to 
defense was illegible, State failed to comply 
with discovery. The fact that the analysis re-
sults were -inconclusive" does not show that 
the report could not be material favorable to 
the defense. 

People v. Loftis, 55 III.App.3d 456, 370 N.E.2d 
1160 (1st Dist. 1977) In a rape case where the 
complainant testified that her attacker -tore 
her panties off,-  reversible error was commit-
ted by prosecutor's failure to disclose the exis-
tence of the panties until the redirect examina-
tion of the complainant. Since the condition of 
the panties, with at best a slight tear, tended to 
negate the element of force, the prosecution's 
failure to disclose was a violation of Supreme 
Court Rule 412(c). Reversed and remanded. 

People v. Wisniewski, 8 111.App.3d 768, 290 
N.E.2d 414 (5th Dist. 1972) State's failure to 
disclose lead pipe found near scene was revers-
ible error where self-defense was raised in that 
deceased struck defendant with a pipe. 

People v. Hill, 97 III.App.2d 385, 240 N.E.2d 
373 (1st Dist. 1968) State's failure to produce, 
in response to defendant's subpoena, spent 
cartridges recovered at homicide scene was 
error - but held harmless. 

People v. Baltimore, 7 111.App.3d 633, 288 
N. E. 24 659 (2d Dist. 1972) Failure to disclose 
police report which indicated that the gun 
used in the offense for which defendant was 
charged was also used in a prior offense for 
which others pleaded guilty, was reversible 
error. 

People v. Parton, 40 111.App.3d 753, 354 N.E.2d 
12 (4th Dist. 1976) During defendant's trial for 
forgery the State used a certain deposit slip 
which was not previously disclosed to the de-
fense. The State argued, however, that it made 
an -open file-  offer which satisfied the require-
ments of discovery. The Appellate Court rejected 
the State's position, holding that Rule 412 pro- 
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vides that the State "describe in general terms" 
the documents to be inspected, which the 
State failed to do in this case. 

The Appellate Court reversed and remanded, 
noting that "it is not the function of an appel-
late court to speculate to what use a defendant 
and his counsel may put material evidence 
withheld (from) them" 

People v. Ross, 132 111.App.3d 498, 477 N.E.2d 
1258 (1st Dist. 1985) The defendant was not 
prejudiced at his trial for the murder of his 
wife by the police failure to test defendant's 
and his wife's hands for gunshot residue and 
failure to obtain sufficient blood samples from 
the scene .in sufficient quantities for accurate 
testing. 

People v. Molsby, 66 111.App.3d 647, 383 N.E.2d 
1336 (1st Dist. 1978) Defendant was not enti-
tled to production of photos in this case. The 
photos were not the defendants the State didn't 
intend to use them at trial (they were only 
used in rebuttal), and they were not favorable 
to the defense. 

People v. McCabe, 75 111.App.3d 162, 393 
N.E.2d 1199 (5th Dist. 1979) The defendant's 
conviction for rape was reversed and remanded 
due to the State's failure to comply with dis-
covery. 

The defendant requested all information the 
State had which tended to negate his guilt. 
The State possessed a composite sketch which 
the victim stated resembled the defendant who 
was in the proximity of the crime scene. The 
State, however, did not furnish the sketch or 
the police report to the defendant until the 
afternoon of the first day of trial. The "eleventh 
hour delivery of the thrice requested discovery 
items (was) violative of defendant's due process 
rights and of Supreme Court Rule 412." 

§15-9 Transcripts of Prior 
Proceedings  

Britt v. North Carolina, 404 U.S. 226, 92 S.Ct. 
431, 30 L.Ed.2d 400 (1971) The State must 
provide an indigent defendant with a transcript 
of prior proceedings, such as a mistrial, when 
that transcript is needed for an effective de-
fense or appeal. 

Dennis v. U.S., 384 U.S. 855, 86 S.Ct. 1840, 
16 L.Ed.2d 973 (1966) The failure of the trial 
court to permit defendants to examine the 
witnesses' grand jury testimony constituted re-
versible error. 

People v. Lentz, 55 111.2d 517, 304 N.E.2d 278 
(1973) State must produce upon request, 
recorded grand jury testimony, but the failure 
to have grand jury proceedings recorded does 
not require dismissal of indictment. 

People v. Tate, 63 I11.2d 105, 345 N.E.2d 480 
(1976) The defendant claimed that the State 
violated Brady v. Maryland in withholding 
exculpatory grand jury testimony by a certain 
witness, who testified for defendant at trial. 

The Supreme Court held that Brady was not 
violated and defendant was not prejudiced since 
defense counsel was furnished a copy of the 
grand jury testimony during the State's cross-
examination of the witness. 

People v. Miller, 35 111.2d 620, 221 N.E.2d 653 
(1966) Denial of indigent defendant's request 
for transcript of his former trial (a mistrial) was  

a denial of equal protection. See also, People v. 
Delafosse, 36 Ill 2<1 327, 223 N. E.2d 125 (1967). 

People v. Jones, 66 111.2d 152, 361 N.E.2d 
1104 (1977) Defendant filed a post-conviction 
petition alleging that the State's failure to dis-
close to him a certain persons' favorable grand 
jury testimony was a denial of due process. 
The trial court dismissed the petition and the 
Supreme Court upheld the dismissal, holding 
that the petition did not make a -substantial 
showing of a constitutional violation." 

Relying on U.S. v. Agurs, 427 U.S. 97, 96 
S.Ct. 2392, 49 L.Ed.2d 342 (1976), the Court 
held that the defendant by making a general 
request for discovery prior to trial did not 
make a -demand-  for the grand jury testimony 
which would have required the prosecutor to 
produce the exculpatory matter under Brady 
v. Maryland. However, a prosecutor, even with-
out a specific request or demand, is obliged to 
furnish defendant with any evidence that is 
-highly probative of innocence," and a defen-
dant's constitutional rights are violated if the 
prosecutor's failure to disclose resulted in the 
denial of a fair trial. Thus, -the omission must 
be evaluated in the context of the entire re-
cord" ... (and) -if the omitted evidence creates 
a reasonable doubt that did not otherwise ex-
ist, constitutional error has been committed." 

The Supreme Court evaluated the omitted 
grand jury testimony in this case, in the con-
text of the entire record and concluded that it 
did not otherwise exist, therefore there was no 
constitutional violation and the dismissal of the 
post-conviction petition was proper. 

People v. Russell, 7 111.App.3d 850, 289 N.E.2d 
106 (1st Dist. 1972) Indigent defendant was 
entitled to transcript of the prior trial of co-
defendants, to aid him in the preparation of his 
defense. 

A defendant is not prejudiced only when he 
is denied access to transcripts which were 
employed by the State at trial. A transcript 
which is of little value to the State in prepara-
tion of its case might be of great value to the 
defense in preparation of its case. 

People v. Wolff, 75 Ill.App.3d 966, 394 N.E.2d 
755 (3d Dist. 1979) Trial court's denial of de-
fendant's motion for a free transcript of a previ-
ous mistrial was not error. 

Defendant did not allege an equal protection 
violation, nor does the record show such, the 
transcript was not needed by him to vindicate 
any legal right, and defendant's motion, made 
on the eve of trial, was untimely. 

People v. Stinger, 22 1.11.App.3d 371, 317 N.E.2d 
340 (2d Dist. 1974) The State's Attorney was 
held in contempt for failing to comply with 
trial court order to have a court reporter at the 
grand jury proceeding. 

The Appellate Court reversed, holding that 
the trial court exceeded its powers by ordering 
the State's Attorney to assign a court reporter 
at the grand jury hearing. The trial court may, 
as provided in Ch. 38, sec. 112-6, appoint a 
court reporter to attend the grand jury pro-
ceeding, but the court may not order the State's 
Attorney to do so. 

§15-10 Disclosure by Defendant 

Williams v. Florida, 399 U.S. 78, 90 S.Ct 
1893, 26 L.Ed.2d 1S93 (1970) State notice of  

alibi defense rule upheld - the validity of such 
rules may depend on reciprocal discovery by 
defendant. 

Wardius v. Oregon, 912 U.S. 470, 93 S.Ct. 
2208, 37 L.Ed.2d 82 (1973) Defendant has 
right to reciprocal discovery when disclosing 
alibi defense. See also, People v. Fields, 59 
111.2d 516, 322 N.E.2d 33 (1974); People v. 
Cline, 60 I11.2d 561, 328 N.E.2d 53.4 (1975). 

People ex rel. Bowman v. Woodward, 63 I11.2d 
382, 349 N.E.2d 57 (1976) The defendant may 
only be required to disclose information which 
he intends to use at trial. Also a defendant may 
not be compelled to provide materials of a 
-testimonial or communicative nature." 

People v. Fritz, 84 111.2d 72, 417 N.E.2d 612 
(1981) The Supreme Court held that a defen-
dant who presents an occurrence witness to 
testify that the defendant was not at the crime 
scene is not presenting an alibi defense and is 
therefore not required to give notice of an 
alibi pursuant to Supreme Court Rule 413(dXiii) 
- -To establish an alibi, the accused must show 
that he was at another specified place at the 
time the crime was committed, thus making it 
impossible for him to have been at the scene of 
the crime. It is not enough for the accused to 
say he was not at the scene and must therefore 
have been elsewhere." 

Additionally, the defendant was not attempting 
to present an alibi defense merely because his 
occurrence witness (his wife in this case) 
volunteered testimony that when defendant 
left the crime scene prior to the incident he 
-said he was going to work." The -volunteered, 
unresponsive statement that defendant told her 
he was going to work cannot be considered as 
evidence of alibi; first, because it was volun-
teered; second, because (the witness) did not 
know whether defendant was actually going to 
work; and third because (the witness) was pres-
ent at the scene of the alleged offense, not 
elsewhere. Moreover, other than (the above 
witness' statement), the defendant never offered 
any evidence that he was present at any other 
definite place. His theory was simply that he 
was not at the (crime scene when the offense 
allegedly occurred). Hence no evidence of an 
alibi was presented in this case." 

Since no alibi defense was presented, the 
trial court erred in allowing the prosecutor to 
examine the above witness outside the pres-
ence of the jury as a means of requiring the 
defendant to disclose information required by 
Rule 413(dXiii). Reversed and remanded. . _ 

People v. Williams, 87 111.2d 161, 429 N.E.2d 
487 (1981) The defendant was charged with a 
misdemeanor and defense counsel filed a dis-
covery motion requesting, inter alia, a list of 
witnesses. The State provided the list and then 
filed its own discovery motion, requesting the 
names of defendant's witnesses. The trial court 
ordered defense counsel to comply, and when 
he refused to do so he was held in contempt of 
court. Defense counsel appealed the contempt 
finding. 

The Supreme Court held that a trial court 
does not have authority under the discovery 
rules, nor the inherent authority, to order dis-
covery of the defendant by the State in a 
non-felony case. 

Since the trial court's order of discovery was 
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invalid, the contempt judgment which was based 
thereon was also invalid. Contempt reversed. 

People v. Boclair, Ill. 2d N. E. 2d 
(1987) The Supreme Court held that the trial 
judge properly ordered the defense, upon the 
State's request, to produce the notes of the 
defense investigator which were prepared dur-
ing interviews with State witnesses. 

People v. Jones, 30 111.App.3d 562, 3:13 N.E.2d 
725 (2d Dist. 1975) Trial court's order for pro-
duction of a blood sample from defendant, 
under Rule 413, was affirmed. Defendant's 
right to be protected against unreasonable search 
and seizure was protected in this case. See 
also, People v. Turner, 56 I11.2d 201, 306 N.E.2d 
27 (1973). 

People v. Dickerson, 119 111.App.3d 568, 456 
N.E.2d 920 (1st Dist. 1983) Five days before 
the scheduled date of defendant's armed rob-
bery trial, he notified the State of an alibi 
defense and the three witnesses who he in-
tended to call. The State objected on the ground 
that the untimely notice was prejudicial to its 
case. The trial judge barred the defendant's 
alibi defense. 

The Appellate Court held that the above 
untimely notice of alibi was not the type 
of situation contemplated by Rule 415(g) as 
warranting the strictest sanction. There was 
evidence that defendant and his counsel didn't  

have a good relationship - defendant didn't 
trust his lawyer and believed that early disclo-
sure would weaken his case, and counsel in-
formed the court of the alibi as soon as he was 
told of it by defendant. Additionally, after being 
ordered to make an investigation and report to 
the court one day before trial, the prosecutor 
informed the court that it would be unduly 
burdensome for the State to conduct an in% es-
ligation since the alibi witnesses were not within 
the county. 

-In our view, the facts of this case are such 
that the purpose of Supreme Court Rule 415ig) 
was not served by the sanction imposed. The 
effect was to deny defendant his right to pres-
ent a defense. This was not and is not the 
intent of the rule. The better approach would 
have been to allow a continuance so that both 
parties could investigate the defense and inter-
view witnesses." See also, People v. Osborne, 
114 III.App.3d 443, 451 N.E.2d 1 (4th Dist. 
1983); People v. Jones, 86 111.App.3d 1013, 408 
N.E.2d 764 (5th Dist. 1980). 

People v. Grier, 90 111.App.3d 840, 413 N.E.2d 
1316 (1st Dist. 1980) At defendant's trial for 
robbery, he raised the issue of the complain-
ant's sobriety. The complainant testified that 
she had nothing to drink before the robbery, 
but two police officers testified that she had 
the odor of alcohol on her breath. On cross-
examination one of the officers denied telling  

anyone that the complainant was drunk. A 
Public defender, who represented defendant at 
the preliminary hearing, testified that the offi-
cer told hint that complainant -had been drink-
ing and was drunk.-  On cross-examination the 
defender stated that his notes concerning the 
conversation with the officer were in the pos-
session of defendant's trial counsel. 

The prosecutor moved for production of the 
above notes and, over defense objection, the 
trial court ordered production of excised por-
tions of the notes. The notes were produced 
and used to impeach the defender, in that the 
notes did not indicate that the officer used the 
terns -drunk.- 

The Appellate Court affirmed the order of 
production, holding that, even if the notes 
were part of the defender's work product he 
waived invocation of the privilege by taking 
the stand and testifying as to the conversation 
about which he took the notes. By "electing to 
present (the defender) as a witness for the 
purpose of contrasting (his) recollection ... with 
the recollection of the officer, defendant waived 
the privilege with respect to matters covered 
in (the defender's) testimony. The trial court 
did not open up defense counsel's file to the 
State ... (but) allowed only those portions of 
(the) notes which related his conversation with 
(the officer) to be excised and turned over to 
the prosecution for possible use as impeach-
ment.-  Conviction affirmed. 

Ch. 16 

DISORDERLY, ESCAPE, RESISTING AND 
OBSTRUCTING OFFENSES  
Gooding v. Wilson, 405 U.S. 518, 92 S.Ct. 
1103, 31 L.Ed.2d 408 (1972) State statute mak-
ing it a crime to use opprobrious or abusive 
language tending to cause breach of the peace, 
held unconstitutional since the statute had not 
been narrowed by state courts to apply only to 
"fighting words" which tend to incite an imme-
diate breach of the peace. 

Plummer v. Columbus, 414 U.S. 2, 94 S.Ct. 
17, 38 L.Ed.2d 3 (1973) City Code which 
provides that "no person shall abuse another 
by using menacing, insulting, slanderous, or 
profane language-  is unconstitutional since it 
punishes only spoken words and is not limited 
in application to punish only unprotected speech. 

While the ordinance may be neither vague, 
or otherwise invalid as applied to the defen-
dant, he may raise its vagueness or unconstitu-
tional overbreadth as applied to others. If the 
law is found deficient, it may not be applied to 
him until a satisfactory limiting construction is 
placed on it. 

Norwell v. Cincinnati, 414 U.S. 14, 94 S.Ct. 
187, 38 L.Ed.2d 170 (1973) Defendant's con-
viction for disorderly conduct is reversed. De-
fendant was convicted merely because he ver-
bally and negatively protested the policeman's 
treatment of him. One may not be punished 
for nonprovocatively voicing his objection to 
what he feels is the highly questionable deten-
tion by the police officer. The ordinance oper- 

ated to punish defendant for his constitutional-
ly protected speech. 

Hess v. Indiana, 414 U.S. 105, 94 S.Ct, 326, 
38 L.Ed.2d 303 (1973) The defend ant's words 
"we'll take the fucking street later" spoken 
while Eacing a crowd at an antiwar demonstra-
tion, while sheriff and deputies were attempting 
to clear the street, could not be punished as 
obscene or as "fighting words" or as having "a 
tendency to lead to violence." The words come 
within the constitutional freedom of speech. 

Lewis v. New Orleans, 415 U.S. 130, 94 S.Ct, 
970, 39 L.Ed.2d 214 (1974) City ordinance 
which states that it shall be unlawful for any 
person to wantonly curse or revile or to use 
obscene or opprobious language toward city 
police while in actual performance of his du-
ties, is unconstitutional. The ordinances punishes 
the spoken word which is constitutionally 
protected. 

Gregory v. Chicago, 394 U.S. 111, 89 S.Ct. 
946, 22 L.Ed.2d 134 (1969) A protest march, if 
peaceful and orderly, is protected by the First 
Amendment, regardless of the fact that onlook-
ers became unruly. 

Brown v. Louisiana, 383 U.S. 131, 86 S.Ct. 
719, 15 L.Ed.2d 637 (1966) Convic tion for 
peacefully remaining in public library, without 
creating a disturbance, after being asked to 
leave was reversed. 

People v. Baby, 40 I11.2d 392, 240 N.E.2d 595 
(1968) Disorderly conduct stat ute. Ch. 38, 
sec. 26-1, is upheld over claim that it is vague 
and overbroad. 

Chicago v. Morris, 47 111.2d 226, 264 N.E.2d 1 
(1970) Conviction for disorderly conduct up-
held. The defendant was engaged in loud argu-
ment, persisted in questioning and criticizing a 
police officer, a tense crowd gathered which 
required the summoning of additional police 
assistance. 

Chicago v. Wender, 46 I11.2d 20, 262 N.E.2d 
470 (1970) Loud inquiries by vehicle occupants 
concerning the authority of officers to stop 
vehicle and officers' identity was not disorderly 
conduct. 

Chicago v. Perez, 45 I11.2d 258, 259 N.E.2d 4 
(1970) Sit in demonstrators in public building 
who did not disturb any normal activities of 
the agency in the building were not guilty of 
disorderly conduct. 

Chicago v. Meyer, 44 I11.2d 1, 253 N.E.2d 400 
(1969) Error to convict defendant for disorderly 
conduct solely because of the manner in which 
he conducted his forum and not because his 
conduct forecast an imminent threat of vio-
lence. 

People v. Davis, 82 I11.2d 534, 413 N.E.2d 413 
(1980) The defendant was convicted of disor- 
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ADVOCATE Rule 3.8 

(b) A lawyer may act as advocate in a trial in which another 
lawyer in the lawyer's firm is likely to be called as a witness unless 
precluded from doing so by Rule 1.7 or Rule 1.9. 

COMMENT 

Combining the roles of advocate and witness can prejudice the opposing 
party and can involve a conflict of interest between the lawyer and client. 

The opposing party has proper objection where the combination of roles 
may prejudice that party's rights in the litigation. A witness is required to 
testify on the basis of personal knowledge, while an advocate is expected to 
explain and comment on evidence given by others. It may not be clear whether 
a statement by an advocate-witness should be taken as proof or as an analysis 
of the proof. 

Paragraph (a)(1) recognizes that if the testimony will be uncontested, the 
ambiguities in the dual role are purely theoretical. Paragraph (aX2) recognizes 
that where the testimony concerns the extent and value of legal services 
rendered in the action in which the testimony is offered, permitting the lawyers 
lo testify avoids the neea for a secoAd trial witri new counsel to rcs3ive 
issue. Moreover, in such a situation the judge has first hand knowledge of the 
matter in issue; hence, there is less dependence on the adversary process to test 
the credibility of the testimony. 

Apart from these two exceptions, paragraph (aX3) recognizes that a balanc-
ing is required between the interests of the client and those of the opposing 
party. Whether the opposing party is likely to suffer prejudice depends on the 
nature of the case, the importance and probable tenor of the lawyer's testimo-
ny. and the probability that the lawyer's testimony will conflict with .  that of 
other witnesses. Even if there is risk of such prejudice, in determining whether 
the lawyer should be disqualified due regard must be given to the effect of 
disqualification on the lawyer's client. It is relevant that one or both parties 
could reasonably foresee that the lawyer would probably be a witness. The 
principle of imputed disqualification stated in Rule 1.10 has no application to 
this aspect of the problem. 

Whether the combination of roles involves an improper conflict of interest 
with respect to the client is determined by Rule 1.7 or 1.9. For example, if 
there is likely to be substantial conflict between the testimony of the client and 
that of the lawyer or a member of the lawyer's firm, the representation is 
improper. The problem can arise whether the lawyer is called as a witness on 
behalf of the client or is called by the opposing party. Determining whether or 
not such a conflict exists is primarily the responsibility of the lawyer involved. 
See Comment to Rule 1.7. If a lawyer who is a member of a firm may not act 
as both advocate and witness .by reason of conflict of interest, Rule 1.10 
disqualifies the firm also. 

RULE 3.8 SPECIAL RESPONSIBILITIES 
OF A PROSECUTOR 

The prosecutor in a criminal case shall: 
(a) refrain from prosecuting a charge that the prosecutor knows is 

not supported by probable cause; 
485 

169 



Rule 3.8 RULES OF PROFESSIONAL CONDUCT 

make reasonable efforts to assure that the accused has been 
advised of the right to, and the procedure for obtaining, counsel and has 
been given reasonable opportunity to obtain counsel; 

not seek to obtain from an unrepresented accused a waiver of 
important pretrial rights, such as the right to a preliminary hearing; 

make timely disclosure to the defense of all evidence or infor-
mation known to the prosecutor that tends to negate the guilt of the 
accused or mitigates the offense, and, in connection with sentencing, 
disclose to the defense and to the tribunal all unprivileged mitigating 
information known to the prosecutor, except when the prosecutor is 
relieved of this responsibility by a protective order of the tribunal; and 

exercise reasonable care to prevent investigators, law enforce-
ment personnel, employees or other persons assisting or associated with 
the prosecutor in a criminal case from making an extrajudicial state-
ment that the prosecutor would be prohibited from making under Rule 
3.6. 

COMMENT 

A prosecutor has the responsibility of a minister of justice and not simply 
that of an advocate. This responsibility carries with it specific obligations to 
see that the defendant is accorded procedural justice and that guilt is decided 
upon the basis of sufficient evidence. Precisely how far the prosecutor is 
required to go in this direction is a matter of debate and varies in different 
jurisdictions. Many jurisdictions have adopted the ABA Standards of Criminal 
Justice Relating to Prosecution Function, which in turn are the product of 
prolonged and careful deliberation by lawyers experienced in both criminal 
prosecution and defense. See also Rule 3.3(d), governing ex parte proceedings, 
among which grand jury proceedings are included. Applicable law may require 
other measures by the prosecutor and knowing disregard of those obligations or 
a systematic abuse of prosecutorial discretion could constitute a violation of 
Rule 8.4. 

Paragraph (c) does not apply to an accused appearing pro se with the 
approval of the tribunal. Nor does it forbid the lawful questioning of a suspect 
who has knowingly waived the rights to counsel and silence. 

The exception in paragraph (d) recognizes that a prosecutor may seek an 
appropriate protective order from the tribunal if disclosure of information to 
the defense could result in substantial harm to an individual or to the public 
interest. 

RULE 3.9 ADVOCATE IN NONADJUDICATIVE 
PROCEEDINGS 

A lawyer representing a client before a legislative or administra-
tive tribunal in a nonadjudicative proceeding shall disclose that the 
appearance is in a representative capacity and shall conform to the 
provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5. 
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POLK COUNTY ATTORNEY 
JAMES A. SMITH 

SEP 0 7 ig88  

August 31, 1988 

Mr. Gordon F. Proudfoot 
BOYNE CLARKE 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia B2Y 3Z5 

RE: Canadian Bar Submission to the Royal Commission on the 
Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

David Funkhouser, President of the Iowa State Bar Association, 
has directed me to answer your inquiries concerning exculpatory 
statements in criminal prosecutions. I am the chairman of the 
Criminal Law Committee for the Iowa State Bar Association and a 
prosecutor. 

Iowa follows the standard set forth in United States v. Bagley, 
473 U.S. 667 (1985), which holds that "undisclosed evidence is 
material for (suppression) purposes only if the defendant shows a 
reasonable probability that, if the evidence had been produced, 
the outcome would have been different." See State v. Anderson, 
410 N.W.2d 231 (Iowa 1987) and State v. Schatz, 414 N.W.2d 840 
(Iowa App. 1987). The defense attorney has the burden to show 
that the trial would have turned out differently for the defen-
dant if the prosecutor had produced the exculpatory evidence. A 
prosecutor's failure to turn over the exculpatory evidence alone 
is not enough to reverse a verdict, suppress evidence or grant a 
new trial. 

I have enclosed a copy of the Bagley, Schatz, and Anderson  
decisions as well as a copy of Brady v. Maryland, another case 
often cited by the courts. 

Additionally, I have enclosed select pages from our prosecutor's 
handbook which should give you a cursory understanding of the law 
on exculpatory evidence from 1983 to 1988 in Iowa. All of the 
attorneys in Iowa are governed by the Code of Professional 
Responsibility and that is also enclosed. 

408 POLK COUNTY COURTHOUSE • 5TH & MULBERRY 'DES MOINES, IOWA 50309 'PHONE 515 286-3737 



Mr. Gordon F. Proudfoot 
Page Two 
August 31, 1988 

Please feel free to call me if you have any further questions. 
Best wishes with your research project. 

Sincerely, 

JAMES A. SMITH 
POLK COUNTY ATTORNEY 

NAN M. HORVAT 
Assistant Polk County Attorney 
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May 1981 PROFESSIONAL RESPONSIBILITY 127 

DR 7-102 Representing a Client Within the Bounds of the Law. 
(A) In his representation of a client, a lawyer shall not: 

File a suit, assert a position, conduct a defense, delay a trial, or take other 
action on behalf of his client when he knows or when it is obvious that such 
action would serve merely to harass or maliciously injure another. 
Knowingly advance a claim or defense that is unwarranted under existing 
law, except that he may advance such claim or defense if it can be supported 
by good faith argument for an extension, modification, or reversal of existing 
law. 
Conceal or knowingly fail to disclose that which he is required by law to 
reveal. 
Knowingly use perjured testimony or false evidence. 
Knowingly make a false statement of law or fact. 
Participate in the creation or preservation of evidence when he knows or it is 
obvious that the evidence is false. 
Counsel or assist his client in conduct that the lawyer knows to be illegal or 
fraudulent. 
Knowingly engage in other illegal conduct or conduct contrary to a 
disciplinary rule. 

(B) A lawyer who receives information clearly establishing that: 
His client has, in the course of the representation, perpetrated a fraud upon a 

_ person or tribunal shall promptly call upon his client to rectify the same, and if 
his client refuses or is unable to do so, he shall reveal the fraud to the affected 
person or tribunal in all,circumstances except when barred from doing so by 
section 622.10, The Code. If he is barred from doing so by section 622.10, he 
shall immediately withdraw from representation of the client unless the client 
fully discloses the fraud to the person or tribunal. 
A person other than his client has perpetrated a fraud upon a tribunal shall 
promptly reveal the fraud to the tribunal. [Court Order January 21, 19801 

Referred to In DR 7-101 

DR 7-103 Performing the Duty of Public Prosecutor or Other Government Lawyer. 
A public prosecutor or other government lawyer shall not institute or cause to be 
instituted criminal charges when he knows or it is obvious that the charges are not 
supported by probable cause. 
A public prosecutor or other government lawyer in criminal litigation shall make 
timely disclosure to counsel for the defendant, or to the defendant if he has no 
counsel, of the existence of evidence, known to the prosecutor or other government 
lawyer, that tends to negate the guilt of the accused, mitigate the degree of the 
offense, or reduce the punishment. 

DR 7-104 Communicating With One of Adverse Interest. 
(A) During the course of his representation of a client a lawyer shall not: 

Communicate or cause another to communicate on the subject of the 
representation with a party he knows to be represented by a lawyer in that 
matter unless he has the prior consent of the lawyer representing such other 
party or is authorized by law to do so. 
Give advice to a person who is not represented by a lawyer, other than the 
advice to secure counsel, if the interests of such person are or have a 
reasonable possibility of being in conflict with the interests of his client. 
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S 2672(a) DISCOVERY--NONCOMPLIANCE WITH DISCOVERY RULES OR 
ORDER--SANCTIONS. See § 3237(d), infra. 

V. EXCULPATORY EVIDENCE. 

S 2681(b) EQUAL ACCESS BY PROSECUTION AND DEFENSE. When 
defendant has been offered complete access to the State's 
files, evidence contained in the file has not been withheld 
for purposes of due process. State v. Schatz, 414 N.W.2d 
840 (Iowa App. 1987). 

PRACTICE AID: It is not necessary for the State to point 
out to the defense precisely what evidence might be 
exculpatory if the State allows the defense access to its 
files. See State v. Todden, 364 N.W.2d 195 (Iowa 1985). 

CHAPTER FOUR 

Trial  

I. PROCEDURE. 

Jury Selection. 

S 3032(d) VOIR DIRE--REPORT OF PROCEEDINGS. A defendant's 
request that voir dire be reported must be granted, but 
failure to do so is not per se  reversible. Defendant must 
demonstrate prejudice from the lack of a record. Prejudice 
is shown when the absence of a verbatim record precludes the 
appellate court from reviewing the claimed error in jury 
selection. State v. Woodyard, 414 N.W.2d 654 (Iowa App. 
1987) (reversal ordered because claims of error during voir 
dire could not be resolved without a record of process). 

PRACTICE AID: The Court distinguished State v. Oshinbanio, 
361 N.W.2d 318 (Iowa App. 1984), and State v. Newmaq, 326 
N.W.2d 796 (1982), on the basis that the records in those 
cases, although not verbatim, allowed the appellate court to 
identify and address the challenged error. 

Final Argument. 

S 3125(b) COMMENT ON FAILURE TO TESTIFY. Prosecutor's 
comment that nontestifying defendant "could have taken the 
stand and explained it to you" was proper rebuttal to 
defense counsel's argument that the government had not 
allowed defendant to explain his side of the story, and thus 
the comment did not violate defendant's right against self-
incrimination. United States v. Robinson, 99 L. Ed. 2d 23 
(1988). 
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submitted in support of defendant's motion for change of 
venue, not obtained by an independent scientific survey, 
were "neither helpful nor persuasive" in determining the 
general public's exposure to the publicity. 

f 2529(d) APPELLATE REVIEW--WAIVER. A defendant alleging 
actual jury prejudice is required to provide the reviewing 
court with a record disclosing such prejudice. State v.  
Misner, 410 N.W.2d 216 (Iowa 1987) (defendant's failure to 
have voir dire reported waived actual prejudice claim based 
on comments allegedly made there). 

DISCOVERY. 

A. SPECIFIC SUBJECTS. 

1. Depositions. 

§ 2664 SPECIAL CIRCUMSTANCES (IOWA R. CR. P. 12(2)). A 
defendant has no right to depose prospective witnesses who 
are not listed as witnesses for the State unless necessity 
is established: i.e., that the evidence hoped to be obtained 
will be material and favorable to the defense, and not 
merely cumulative of other testimony. State v. Wacner, 410 
N.W.2d 207 (Iowa 19R7) (here, defendant failed to 
demonstrate need to depose individuals not listed as 
prosecution witnesses, which included some of the victims of 
a croup kidnappina). 

PRACTICE AID. The proper standard of review of discovery 
issues is abuse of the trial court's discretion. To the 
extent that the issue raises a constitutional compulsory 
Process claim, review is de novo. 

EXCULPATORY EVIDENCE. 

A. MATERIALITY. 

§ 2676 STANDARD APPLICABLE. Iowa expressly adopts the 
materiality standard proposed by the plurality decision in 
United States v. Baclev, 473 U.S. 667, 105 S. Ct. 3375, 87 
L.Fd.2d 481 (1985), holding that "undisclosed evidence is 
material for Brady purposes only if the defendant shows a 
reasonable probability that, if the evidence had been 
produced, the outcome would have been different." State v. 
Anderson, 410 N.W.2d 231 (Iowa 1987). 

PRACTICE AID. This standard is anolocous to the ineffective 
assistance of counsel standard set out in Strickland v.  
Washincton, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 67A 
(1984). 

M-12 



§ 2676(c) BURDEN OF PROOF. A defendant claiming a Brady 
violation bears the burden of proving materiality. State V.  
Anderson, 410 N.W.2d 231 (Iowa 1987). 

PRACTICE AID. Defendant must "make a threshold showing of 
how the withheld evidence would have affected his case." 

2677(C) DEFENDANT'S RIGHT TO DISCLOSURE--CONFIDENTIAL 
RECORDS. A defendant is not entitled to disclosure of the 
full criminal history records, or "rap sheets," of the 
State's witnesses. State v. Anderson, 410 N.W.2d 231 (Iowa 
1987). 

PRACTICE AID. Criminal history data is deemed confidential 
by statute, and a defendant is not entitled to disclosure. 

CHAPTER FOUR--TRIAL 

I. PROCEDURE. 

JURY SELECTION. 

§ 3032(c) VOIR DIRE--CHALLENGE FOR CAUSE--EMPLOYMENT BY THE 
STATE. State employee is not subject to cause strike merely 
by virtue of employment with the State. State v. Deierling, 
406 N.W.2d 793 (Iowa 1987) (Court declines to construe Iowa 
R. App. P. 17 (5)(e) as implying or presuming bias of all 
State employees). 

PRETRIAL MOTIONS. 

3069(d) MOTION TO STRIKE/CURATIVE INSTRUCTION. 
Witness' testimony that defendant had refused to take 
polygraph examination did not reauire mistrial where the 
court (1) sustained defendant's objection to the testimony, 
(2) struck the objectionable answer, and (3) admonished the 
jury to disregard it. Evidence regarding defendant's 
refusal to submit to polygraph is not necessarily "so 
prejudicial that the jury could not heed the court's 
admonition to disregard it." State v. Mayberry, N.W.23 

(Iowa 7/22/87) (Sup. Ct. No. 85-1879) (Distinguishing 
State v. Green, 254 Iowa 1379, 121 N.W.2d 89 (1963), on the 
ground that reversal was based on other errors as well). 

PRACTICE AID. Only in "extreme instances where it is 
manifest that the prejudicial effect of the evidence on the 
jury remained" is a curative instruction and admonition 
insufficient. See State v. McGoniale, 401 N.W.2d 39, 43 
(Iowa 19B7)7 State v. Protherton, 384 N.W.2d 375, 381 (Iowa 
19E6): State v. Hamilton, 335 N.11.2d 154, 160 (Icwa 1983): 
State v. Peterson, 189 M..7.2c' P91, P96 (Iowa 1971). 

M-13 
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§ 5.02 Chapter 5 

mation to make an informal plea and/or prepare for trial, and promotion 
of procedural efficiency underlie the Discovery Standards." 

The ABA Discovery Standards impose a broad obligation upon the 
prosecutor to provide pretrial discovery to defense counsel." Standard 

11  ABA DISCOVERY STANDARDS, 11-1.1 states: 
Standard 11-1.1. Procedural needs prior to trial 

(a) Procedures prior to trial should: 
promote an expeditious as well as a fair disposition of the charges, 

whether by diversion, plea or trial; 
provide the accused with sufficient information to make an informed 

plea; 
permit thorough preparation for trial and minimize surprise at trial; 
reduce interruptions and complications during trial and repetitious tri-

als by identifying and resolving prior to trial any procedural, collateral, or con-
stitutional issues; 

eliminate as much as possible the procedural and substantive inequities 
among similarly situated defendants; and 

effect economies in time, money, judicial resources, and professional 
skills by minimizing paperwork, avoiding repetitious assertions of issues, and 
reducing the number of separate hearings. 

(b) These needs can be served by: 
full and free discovery; 
simpler and more efficient procedures; and 
procedural pressures for expediting the processing of cases. 

12 ABA DISCOVERY STANDARD 11-2.1 provides for prosecutorial disclosure: 
(a) Upon the request of the defense, the prosecuting attorney shall disclose to 

defense counsel all of the material and information within the prosecutor's posses- 
sion or control including but not limited to: 

the names and addresses of witnesses, together with their relevant writ-
ten or recorded statements; 

any written or recorded statements and the substance of any oral state-
ments made by the accused or made by a codefendant; 

those portions of grand jury minutes containing testimony of the ac-
cused and relevant testimony of witnesses; 

any reports or statements made by experts in connection with the par-
ticular case, including results of physical or mental examinations and of scien-
tific tests, experiments, or comparisons; 

any books, papers, documents, photographs, tangible objects, buildings, 
or places which the prosecuting attorney intends to use in the hearing or trial or 
which were obtained from or belong to the accused; and 

any record of prior criminal convictions of the defendant or of any 
codefendant. 
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Abuses of the Discovery Process § 5.02 

11-2.1 provides that, upon request, the prosecutor should provide open 
file disclosure to the defense and lists those items to be provided, items 
which are routinely disclosed by the prosecution." The ABA Discovery 
Standards also impose an ethical obligation on the prosecutor to disclose 
information relevant to possible pretrial motions by the defense, such as 
the existence of grand jury testimony which was recorded but was not 
transcribed," the existence of wiretap or electronic surveillance evi-
dence,'5  and the possibility of scientific tests, experiments, or compari-
sons to be performed which may destroy physical evidence." 

The major contribution of the ABA Discovery Standards is its provi-
sion that the prosecution shall disclose to the defense upon request "all of 
the material and information within the prosecutor's possession and con-
trol." The ABA Discovery Standards also support disclosure or dis- 

• • 

The prosecuting attorney shall disclose to defense counsel any material or 
information within the prosecutor's possession or control which tends to negate the 
guilt of the accused as to the offense charged or which would tend to reduce the 
punishment of the accused. 

The prosecuting attorney's obligations under this standard extend to mate-
rial and information in the possession or control of members of the prosecutor's staff 
and of any others who have participated in the investigation or evaluation of the case 
and who either regularly report or, with reference to the particular case, have re-
ported to the prosecutor's office. 

131d. (a). See also ABA DISCOVERY STANDARDS, Std. 11-2.1, commentary (Supp. 
1982). 

141d 

lsid . (b)(ii). 
(b)(iii). 

17 Id. (a). The Standard's shift to open file discovery is a major substantive change 
from the original standard; a result, in part, of changing attitudes toward discovery. For 
example, discovery was traditionally restricted due to fear that disclosure would lead to 
abuse of witnesses and victims, or destruction of important evidence. However, thorough 
analysis of the effect of broad discovery in practice suggests that such disclosure does not 
ordinarily create such problems, and protective orders can effectively deal with the excep-
tional case in which the integrity of the case will be adversely affected. See House COM- 
MITTEE ON THE JUDICIARY, COMMENTS OF THE UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF CALIFORNIA, FEDERAL RULES OF CRIMINAL PROCEDURE 
AMENDMENTS Acr, H.R. REP. No. 94-247, 94th Cong., 1st Sess. 12, 14 (1975), re-
printed in [1975] U.S. CODE CONG. & AD. NEWS 674, 686. 

The open file rule also facilitates processing cases to comply with the speedy trial re-
quirements, minimizing the need for judicial supervision of basic discovery, mitigating 
delays, and assisting in the dissemination of relevant information thereby contributing to 
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ARRAIGNMENT Rule 16 

by cross reference to the Federal Rules of Evidence, 
restores the Supreme Court proposal. 

The Conference adopts the Senate provision. 

1987 AMENDMENT 
The amendments are technical. No substantive change 

is intended 

Rule 16. Discovery and Inspection 
(a) Disclosure of Evidence by the Government. 

(1) Information Subject to Disclosure. 
(A) Statement of Defendant. Upon request 

of a defendant the government shall permit the 
defendant to inspect and copy or photograph: 
any relevant written or recorded statements 
made by the defendant, or copies thereof, with-
in the possession, custody or control of the 
government, the existence of which is known, 
or by the exercise of due diligence may become 
known, to the attorney for the government; 
the substance of any oral statement which the 
government intends to offer in evidence at the 
trial made by the defendant whether before or 
after arrest in response to interrogation by 
any person then known to the defendant to be 
a government agent; and recorded testimony 
of the defendant before a grand jury which 
relates to the offense charged. Where the 
defendant is a corporation, partnership, associ-
ation or labor union, the court may grant the 
defendant, upon its motion, discovery of rele-
vant recorded testimony of any witness before 
a grand jury who (1) was, at the time of that 
testimony, so situated as an officer or employ-
ee as to have been able legally to bind the 
defendant in respect to conduct constituting 
the offense, or (2) was, at the time of the 
offense, personally involved in the alleged con-
duct constituting the offense and so situated 
as an officer or employee as to have been able 
legally to bind the defendant in respect to that 
alleged conduct in which the witness was in-
volved. 

(13) Defendant's Prior Record. Upon re-
quest of the defendant, the government shall 
furnish to the defendant such copy of the 
defendant's prior criminal record, if any, as is 
within the possession, custody, or control of 
the government, the existence of which is 
known, or by the exercise of due diligence may 
become known, to the attorney for the govern-
ment. 

(C) Documents and Tangible Objects. 
Upon request of the defendant the government 
shall permit the defendant to inspect and copy 
or photograph books, papers, documents, pho-
tographs, tangible objects, buildings or places,  

or copies or portions thereof, which are within 
the possession, custody or control of the 
government, and which are material to the 
preparation of the defendant's defense or are 
intended for use by the government as evi-
dence in chief at the trial, or were obtained 
from or belong to the defendant. 

(D) Reports of Examinations and Tests. 
Upon request of a defendant the government 
shall permit the defendant to inspect and copy 
or photograph any results or reports of physi-
cal or mental examinations, and of scientific 
tests or experiments, or copies thereof, which 
are within the possession, custody, or control 
of the government, the existence of which is 
known, or by the exercise of due diligence may 
become known, to the attorney for the govern-
ment, and which are material to the prepara-
tion of the defense or are intended for use by 
the government as evidence in chief at the 
trial. 

Information Not Subject to Disclosure. 
Except as provided in paragraphs (A), (B), and 
(D) of subdivision (a)(1), this rule does not autho-
rize the discovery or inspection of reports, memo-
randa, or other internal government documents 
made by the attorney for the government or 
other government agents in connection with the 
investigation or prosecution of the case, or of 
statements made by government witnesses or 
prospective government witnesses except as pro-
vided in 18 U.S.C. § 3500. 

Grand Jury Transcripts. Except as pro-
vided in Rules 6, 12(i) and 26.2, and subdivision 
(a)(1)(A) of this rule, these rules do not relate to 
discovery or inspection of recorded proceedings 
of a grand jury. 

[(4) Failure to Call Witness.] (Deleted Dec. 
12, 1975) 
(b) Disclosure of Evidence by the Defendant. 

(1) Information Subject to Disclosure. 
Documents and Tangible Objects. If 

the defendant requests disclosure under subdi-
vision (a)(1)(C) or (D) of this rule, upon compli-
ance with such request by the government, the 
defendant, on request of the government, shall 
permit the government to inspect and copy or 
photograph books, papers, documents, photo-
graphs, tangible objects, or copies or portions 
thereof, which are within the possession, custo-
dy, or control of the defendant and which the 
defendant intends to introduce as evidence in 
chief at the trial. 

Reports of Examinations and Tests. If 
the defendant requests disclosure under subdi- 

Complete Annotation Materials, see Title 18 U.S.C.A. 
71 



Rule 16 RULES OF CRIMINAL PROCEDURE 

vision (a)(1)(C) or (D) of this rule, upon compli- 
ance with such request by the government, the 
defendant, on request of the government, shall 
permit the government to inspect and copy or 
photograph any results or reports of physical 
or mental examinations and of scientific tests 
or experiments made in connection with the 
particular case, or copies thereof, within the 
possession or control of the defendant, which 
the defendant intends to introduce as evidence 
in chief at the trial or which were prepared by 
a witness whom the defendant intends to call 
at the trial when the results or reports relate 
to that witness' testimony. 
(2) Information Not Subject To Disclosure. 

Except as to scientific or medical reports, this 
subdivision does not authorize the discovery or 
inspection of reports, memoranda, or other inter-
nal defense documents made by the defendant, 
or the defendant's attorneys or agents in connec-
tion with the investigation or defense of the case, 
or of statements made by the defendant, or by 
government or defense witnesses, or by prospec-
tive government or defense witnesses, to the 
defendant, the defendant's agents or attorneys. 

1(3) Failure to Call Witness.] (Deleted Dec. 
12, 1975) 
(c) Continuing Duty to Disclose. If, prior to or 

during trial, a party discovers additional evidence 
or material previously requested or ordered, which 
is subject to discovery or inspection under this rule, 
such party shall promptly notify the other party or 
that other party's attorney or the court of the 
existence of the additional evidence or material. 

(d) Regulation of Discovery. 
Protective and Modifying Orders. Upon 

a sufficient showing the court may at any time 
order that the discovery or inspection be denied, 
restricted, or deferred, or make such other order 
as is appropriate. Upon motion by a party, the 
court may permit the party to make such show-
ing, in whole or in part, in the form of a written 
statement to be inspected by the judge alone. If 
the court enters an order granting relief follow-
ing such an ex parte showing, the entire text of 
the party's statement shall be sealed and pre-
served in the records of the court to be made 
available to the appellate court in the event of an 
appeal. 

Failure To Comply With a Request. If at 
any time during the course of the proceedings it 
is brought to the attention of the court that a 
party has failed to comply with this rule, the 
court may order such party to permit the dis-
covery or inspection, grant a continuance, or 
prohibit the party from introducing evidence not  

disclosed, or it may enter such other order as it 
deems just under the circumstances. The court 
may specify the time, place and manner of mak-
ing the discovery and inspection and may pre-
scribe such terms and conditions as are just. 
(e) Alibi Witnesses. Discovery of alibi witness-

es is governed by Rule 12.1. 
(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 22, 
1974, eff. Dec. 1, 1975; July 31, 1975, Pub.L. 94-64, 
§ 3(20)-(28), 89 Stat. 374, 375; Dec. 12, 1975, Pub.L. 
94-149, § 5, 89 Stat. 806; Apr. 28, 1983, eff. Aug. 1, 1983; 
Mar. 9, 1987, eff. Aug. 1, 1987.) 

NOTES OF ADVISORY 
COMMITTEE ON RULES 

Whether under existing law discovery may be permit-
ted in criminal cases is doubtful, United States v. Rosen-
feld, 57 F.2d 74, C.C.A.2d, certiorari denied, 286 U.S. 556, 
52 S.Ct. 642, 76 L.Ed. 1290. The courts have, however, 
made orders granting to the defendant an opportunity to 
inspect impounded documents belonging to him, United 
States v. B. Goedde and Co., 40 Fed.Supp. 523, 534, 
E.D.I11. The rule is a restatement of this procedure. In 
addition, it permits the procedure to be invoked in cases 
of objects and documents obtained from others by seizure 
or by process, on the theory that such evidential matter 
would probably have been accessible to the defendant if it 
had not previously been seized by the prosecution. The 
entire matter is left within the discretion of the court. 

1966 AMENDMENT 
The extent to which pretrial discovery should be permit-

ted in criminal cases is a complex and controversial issue. 
The problems have been explored in detail in recent legal 
literature, most of which has been in favor of increasing 
the range of permissible discovery. See, e.g. Brennan, 
The Criminal Prosecution: Sporting Event or Quest for 
Truth, 1963 Wash.U.L.Q. 2'79; Everett, Discovery in 
Criminal Cases-In Search of a Standard, 1964 Duke L.J. 
477; Fletcher, Pretrial Discovery in State Criminal Cases, 
12 Stan.L.Rev. 293 (1960); Goldstein, The State and the 
Accused: Balance of Advantage in Criminal Procedure, 
69 Yale L.J. 1149, 1172-1198 (1960); Krantz, Pretrial 
Discovery in Criminal Cases: A Necessity for Fair and 
Impartial Justice, 42 Neb.L.Rev. 127 (1962); LouiseII, 
Criminal Discovery: Dilemma Real or Apparent, 49 Calif. 
L.Rev. 56 (1961); Louisell, The Theory of Criminal Dis-
covery and the Practice of Criminal Law, 14 Vand.L.Rev. 
921 (1961); Moran, Federal Criminal Rules Changes: Aid 
or Illusion for the Indigent Defendant? 51 A.B.A.J. 64 
(1965); Symposium, Discovery in Federal Criminal Cases, 
33 F.R.D. 47-128 (1963); Traynor, Ground Lost and 
Found in Criminal Discovery, 39 N.Y.U.L.Rev. 228 (1964); 
Developments in the Law-Discovery, 74 Harv.L.Rev. 
940, 1051-1063. Full judicial exploration of the conflict-
ing policy considerations will be found in State v. Tune, 
13 N.J. 203, 98 A.2d 881 (1953) and State v. Johnson, 28 
N.J. 133, 145 A.2d 313 (1958); cf. State v. Murphy, 36 
N.J. 172, 175 A.2d 622 (1961); State v. Moffa, 36 N.J. 219, 
176 A.2d 1 (1961). The rule has been revised to expand 

Complete Annotation Materials, see Title 18 U.S.CA. 
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Rule 7.24 RULES OF CRIMINAL PROCEDURE 

RULE 7.24 DISCOVERY AND INSPECTION 

On motion of a defendant the court may order the attorney for 
the commonwealth to disclose the substance of any oral incriminating 
statement known by the attorney for the commonwealth to have been 
made by a defendant to any witness, and to permit the defendant to 
inspect and copy or photograph any relevant (a) written or recorded 
statements or confessions made by the defendant, or copies thereof, that 
are known by the attorney for the commonwealth to be in the posses-
sion, custody, or control of the commonwealth, and (b) results or reports 
of physical or mental examinations, and of scientific tests or experi-
ments made in connection with the particular case, or copies thereof, 
that are known by the attorney for the commonwealth to be in the 
possession, custody or control of the commonwealth. 

On motion of a defendant the court may order the attorney for 
the commonwealth to permit the defendant to inspect and copy or 
photograph books, papers, documents or tangible objects, or copies or 
portions thereof, that are in the possession, custody or control of the 
commonwealth, upon a showing that the items sought may be material 
to the preparation of his defense and that the request is reasonable. 
This provision does not authorize pretrial discovery or inspection of 
reports, memoranda, or other documents made by officers and agents of 
the commonwealth in connection with the investigation or prosecution 
of the case, or of statements made to them by witnesses or by prospec-
tive witnesses (other than the defendant). 

[Effective until January 1, 1988. See also amended text follow-
ing this paragraph.] If the court grants relief sought by the defendant 
under this rule it may condition its order by requiring that the 
defendant permit the commonwealth to inspect, copy or photograph 
statements, scientific or medical reports, books, papers, documents or 
tangible objects which the defendant intends to produce at the trial and 
are in his possession, custody or control. 

(3) [Effective January 1, 1988. See also former text preceding this 
paragraph.] (A) If the defendant requests disclosure under Rule 7.24, 
upon compliance to such request by the commonwealth, and upon 
motion of the commonwealth, the court may order that the defendant 
permit the commonwealth to inspect, copy, or photograph: 

books, papers, documents or tangible objects which the defen-
dant intends to introduce into evidence and which are in the 
defendant's possession, custody, or control; 

any results or reports of physical or mental examinations and 
of scientific tests or experiments made in connection with the 
particular case, or copies thereof, within the possession, custody, or 
control of the defendant, which the defendant intends to introduce 
as evidence or which were prepared by a witness whom the defen- 
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PRODUCTION OF EVIDENCE Rule 7.24 

dant intends to call at trial when the results or reports relate to the 
witness's testimony. 

(i) If a defendant intends to introduce expert testimony relating 
to a mental disease or defect or any other mental condition of the 
defendant bearing upon the issue of his guilt, he shall, at least 20 
days prior to trial, or at such later time as the court may direct, 
notify the attorney for the commonwealth in writing of such inten-
tion and file a copy of such notice with the clerk. The court may for 
cause shown allow late filing of the notice or grant additional time 
to the parties to prepare for trial or make such other order as may 
be appropriate. 

(ii) When a defendant has filed the notice required by paragraph 
(B)(i) of this rule, the court may, upon motion of the attorney for the 
commonwealth, order the defendant to submit to a mental examina-
tion. No statement made by the defendant in the course of any 
examination provided for by this rule, whether the examination be 
with or without the consent of the defendant, shall be admissible 
into evidence against the defendant in any criminal proceeding. No 
testimony by the expert based upon such statement, and no fruits of 
the statement shall be admissible into evidence against the defen-
dant in any criminal proceeding except upon an issue regarding 
mental condition on which the defendant has introduced testimony. 

If there is a failure to give notice when required by this rule or to 
submit to an examination ordered by the court under this rule, the 
court may exclude such evidence or the testimony of any expert witness 
offered by the defendant on the issue of his guilt. 

Evidence of an intention as to which notice was given pursuant 
to this rule, but later withdrawn, shall not be admissible, in any civil or 
criminal proceeding, against the person who gave said notice. 

If the case has been set for trial, a request for relief under this 
rule shall be made a reasonable time in advance of the trial date, and 
the granting of a continuance by reason of such request shall lie within 
the sound discretion of the court. 

An order granting relief under this rule shall specify the time, 
place and manner of making the discovery and inspection permitted 
and may prescribe such terms and conditions as are just. 

On a sufficient showing the court may at any time order that the 
discovery or inspection be denied, restricted or deferred, or make such 
other order as is appropriate. On motion the court may permit the 
cotnmonwealth to make such showing, in whole or part, in the form of a 
written statement to be inspected by the court privately; and if the 
court thereupon grants relief following such private inspection the 
entire text of the commonwealth's statement shall be sealed and 
preserved in the records of the court to be made available to the 
appellate court in the event of an appeal by the defendant. 
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Rule 7.24 RULES OF CRIMINAL PROCEDURE 

One (1) motion shall exhaust the relief available to the movant 
under this rule, except that a subsequent motion may be sustained on a 
showing of just cause. 

If subsequent to compliance with an order issued pursuant to 
this rule, and prior to or during trial, a party discovers additional 
material previously requested which is subject to discovery or inspec-
tion under the rule, he shall promptly notify the other party or his 
attorney, or the court, of the existence thereof. 

If at any time during the course of the proceedings it is brought 
to the attention of the court that a party has failed to comply with this 
rule or an order issued pursuant thereto, the court may direct such 
party to permit the discovery or inspection of materials not previously 
disclosed, grant a continuance, or prohibit the party from introducing 
in evidence the material not disclosed, or it may enter such other order 
as may be just under the circumstances. 

[Adopted effective January 1, 1965; amended effective January 1, 1986; January 1, 
1987; January 1, 1988.] 

RULE 7.26 DEMANDS FOR PRODUCTION OF 
STATEMENT AND REPORTS OF WITNESSES 

Before a witness called by the Commonwealth testifies, the 
attorney for the commonwealth shall produce any statement of the 
witness in the form of a document or recording in its possession which 
relates to the subject matter of the witness's testimony and which (a) 
has been signed or initialed by him or (b) is or purports to be a 
substantially verbatim statement made by him. Such statement shall 
be made available for examination and use by the defendant. 

If the Commonwealth claims that a statement to be produced 
under this Rule 7.26 does not relate to the subject-matter of the witness's 
testimony, the court shall examine the statement privately and, before 
making it available for examination and use by the defendant, excise the 
portions that do not so relate. The entire text of the statement shall be 
sealed and preserved in the records of the court to be made available to 
the appellate court in the event of an appeal by the defendant. 

[Adopted effective January 1, 1965; amended effective September 1, 1981; January 1, 
1986 

VIII. ARRAIGNMENT AND PLEADINGS 

RULE 8.01 INITIAL APPEARANCE AFTER 
INDICTMENT OR INFORMATION 

Upon the appearance of a defendant the judge shall proceed as 
provided in Rule 3.05 and shall also proceed with or set a time for 
arraignment. 

[Adopted effective September 1, 1981.] 
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§ 21.32 DISCOVERY Ch. 21 

of the Commonwealth to produce a requested report until trial 
may not be reversible error.' 

§ 21.33 Reports of Examinations and Tests—Form 
That the defendant, through his attorney, be allowed to 

inspect and/or copy any results or reports of physical or mental 
examinations, and of scientific tests or experiments made in 
connection with this case, or copies thereof, which are within the 
possession, custody or control of the Commonwealth. RCr 7.24(1). 

§ 21.34 Notification of Persons Present at Time of Of-
fense—Informants 

The Commonwealth may refuse to disclose its knowledge of 
informants based on the privilege to conceal their identity. This 
privilege is counterbalanced by the right of the defendant to have 
notice of a material witness to the crime.' 

§ 21.35 Notification of Persons Present at Time of Of-
fense—Informants—Form 

That the defendant, through his attorney, be furnished 
the names and addresses of all persons known to the Common-
wealth's Attorney or other law enforcement officers to have partic-
ipated in or been present at the time and place of the alleged 
offense. See Burks v. Commonwealth, 471 S.W.2d 298 (Ky.1971). 

§ 21.36 Disclosure of Exculpatory Material 
The Commonwealth has a constitutional obligation to disclose 

evidence which is exculpatory in nature, either as to guilt or as to 
punishment.' Under the authority of United States v. Agurs,2  the 
degree of relief for failure to disclose information was highly 
dependent on whether there had been a request for exculpatory 
information and the degree of specificity of the request. If there 
was no request or only a general "boiler plate" request, a reversal 
for nondisclosure would occur only if the omitted evidence created 
a reasonable doubt that did not otherwise exist. A specific re- 

7. Spencer v. Commonwealth, 554 
S.W.2d 355 (Ky.1977) (test results incon-
clusive and prosecutor unaware of test 
results' existence). 

§ 21.34 
1. See § 18.28. 

§ 21.36 
Brady v. Maryland, 373 U.S. 83, 

83 S.Ct. 1194, 10 L.E4.2d 215 (1963). 
427 U.S. 97, 96 S.Ct. 2392, 49 

L.Ed.2d 342 (1976). 
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Ch. 21 DEFENSE DISCOVERY § 21.36 
quest, on the other hand, was of value if nondisclosure might have 
affected the outcome of the trial.' 

In 1985, the United States Supreme Court decided the case of 
United States v. Bagley,' which altered the scope and nature of 
the earlier tests. First, the Court stated that impeachment evi-
dence as well as exculpatory evidence is part of a prosecutor's 
constitutional duty to disclose.' Second, a reversal for failure to 
disclose is to be determined by one standard regardless of whether 
there is no request, a general request, or a specific request for 
information: whether there was "a reasonable probability that, 
had the evidence been disclosed to the defense, the result of the 
proceeding would have been different."' Despite the comprehen-
sive nature of the new standards, it is probably just as important 
under Bagley as it was under Agurs to make the request for 
information as specific as possible. Bagley noted the greater 
potential for prejudice in a specific request case, wherein an 
incomplete response by the prosecution might cause the defense to 
abandon lines of investigation, defenses or trial strategies that it 
otherwise would have pursued.' 

The failure to disclose evidence, with or without a court order, 
is reversible error when it could have completely discredited the 
prosecution's key evidence.' However, if the value of the withheld 
evidence is cumulative of what the defendant proved, the failure 
to disclose is harmless.' If the Commonwealth refuses an order to 
provide potentially exculpatory evidence in an unauthenticated 
form, the defendant is entitled to a recess to subpoena the neces-
sary witnesses and documents to prove the matter properly.° 

Id. These standards apply re-
gardless of the prosecutor's good faith. 
See Timmons v. Commonwealth, 555 
S W.2d 234 (Ky.19771. 

473 U.S. 667, 105 S.Ct. 3375, 87 
L.Ed.2d 481 (1985), on remand 798 F.2d 
1297 (9th Cir.1986). 

Id. See Williams v. Common-
wealth, 569 S.W.2d 139 (1978) (although 
the Court classified the failure to dis-
close as perjury, it could have been 
characterized as the failure to disclose 
impeachment evidence). 

United States V. Bagley, 473 U.S. 
667, 105 S.Ct. 3375, 87 L.Ed.2d 481 
(1985), on remand 798 F.2d 1297 (9th 
Cir.1986). 

Id. Nevertheless, defense counsel 
is precluded from searching the prose- 

cutor's files for exculpatory evidence or 
framing a specific request. See Pankey 
v. Commonwealth, 485 S.W.2d 513 (Ky. 
1972). Nor is the court required to 
examine records where the existence of 
exculpatory evidence is mere conjec-
ture. Commonwealth v. Key, 633 
S.W.2d 55 (Ky.1982). 

See Rolli v. Commonwealth, 678 
S.W.2d 800 (Ky.App.1984). 

Cope v. Commonwealth, 645 
S.W.2d 703 (Ky.1983). 

Pennington v. Commonwealth, 
577 S.W.2d 19 (Ky.App.1978); see Ro-
mans v. Commonwealth, 547 S.W.2d 
128 (1{y.1977) 
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§ 21.36 DISCOVERY Ch. 21 

The disclosure of exculpatory evidence must be made to the 
defendant in time for a due investigation to be made." However, 
the trial court may conduct an in camera review of the materials 
to determine the materiality and confidentiality of the informa-
tion.'2  

The Commonwealth has no constitutional duty to preserve 
evidence which possesses no immediately apparent exculpatory 
value and when comparable evidence can be obtained by the 
defendant by other reasonable means." 

§ 21.37 Disclosure of Exculpatory Material—Form 
[111 Pursuant to Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 

1194, 10 L.Ed.2d 215 (1963) and United States v. Bagley, 473 U.S. 
667, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985), the defendant requests 
any and all evidence in possession of the Commonwealth or in the 
possession of any governmental agency that might fairly be 
termed "favorable," whether that evidence either be completely 
exculpatory in nature or simply tends to reduce the degree of 
offense or punishment therefor, or whether that evidence might be 
termed "favorable" in the sense that it might be fairly used by the 
defendant to impeach the credibility of any witness the govern-
ment intends to call in this matter. See generally, Williams v. 
Dutton, 400 F.2d 797 (5th Cir.1968), cert. denied 393 U.S. 1105, 89 
S.Ct. 908, 21 L.Ed.2d 799 (1969). Specifically, the defendant seeks, 
but does not limit, his request to the following: 

The nature and substance of any agreement, immunity 
promise or understanding between the government or any agent 
thereof, and any witness, relating to the witness' expected testimo-
ny, including but not limited to, understandings or agreements, 
relating to pending or potential prosecutions. Giglio v. United 
States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972). 

The nature and substance of any preferential treatment 
given at any time by any Commonwealth agent, whether or not in 
connection with this case, to any potential witness, including, but 
not limited to, letters from Commonwealth's Attorneys or other 
law enforcement personnel to governmental agencies, state agen-
cies, creditors, etc. setting out that witness' cooperation or status 
with the Commonwealth, and which letter or communication 

Silverburg v. Commonwealth, 
587 S.W.2d 241 (Ky.1979). 

Pennsylvania v. Ritchie, U.S. 
107 S.Ct. 989, 94 L.Ed.2d 40 (1987). 

California 
U.S. 479, 104 S.Ct. 
(1984), on remand 
219 Cal.Rptr. 637 

v. Trombetta, 467 
2528, 81 L.Ed.2d 413 
173 Ca1.App.3d 1093, 
(1985). 
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Ch. 21 DEFENSE DISCOVERY § 21.37 
might fairly be said to have been an attempt to provide some 
benefit or help to the witness. 

Any money or other remuneration paid to any witness by 
the Commonwealth, including but not limited to, rewards, subsis-
tence payments, expenses or other payments made for specific 
information supplied to the Commonwealth. 

Any and all information in the possession of the Common-
wealth regarding the mental condition of the Commonwealth's 
witnesses which would reflect or bring into question the witnesses' 
credibility. 

The original statement and any amendment thereto, of 
any individuals who have provided the government with a state-
ment inculpating the defendant, who later retracted all or any 
portions of that statement where such retraction would raise a 
conflict in the evidence which the Commonwealth intends to 
introduce. See United States v. Enright, 579 F.2d 980 (6th Cir. 
1978). 

Any and all interview memoranda or reports which con-
tain any information, whatever the sources, which might fairly be 
said to contradict or be inconsistent with any evidence which the 
Commonwealth intends to adduce in this matter. See United 
States v. Enright, supra. 

The names and addresses of any witnesses whom the 
Commonwealth believes would give testimony favorable to the 
defendant in regard to the matters alleged in the indictment, even 
though the Commonwealth may not be in possession of a state-
ment of this witness and regardless of whether the Commonwealth 
intends to call this witness. See United States v. Eley, 335 
F.Supp. 353 (N.D.Ga.1972). 

The results of any scientific test or analysis done on any 
person or object in connection with this case where the result of 
that test or analysis did not implicate, or was neutral to the 
defendant. See Barbee v. Warden of Maryland Penitentiary, 331 
F.2d 842 (4th Cir.1964); Norris v. Slayton, 540 F.2d 1241 (4th Cir. 
1976). 

Any documentary evidence in the possession of the Com-
monwealth which contradicts or is inconsistent with any testimo-
ny the Commonwealth intends to introduce in this cause. 

The statement of any individual who has given a descrip-
tion to any person of any individual involved in the perpetration 
of the charged offense, which person the Commonwealth alleges to 
be the defendant, where such description might fairly be said not 
to match the defendant in characteristics such as height, weight, 
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§ 21.37 DISCOVERY Ch. 21 

body build, color of hair, etc. See Jackson v. Wainwright, 390 F.2d 
288 (5th Cir.1968). 

k. The name and address of any individual who has been 
requested to make an identification of the defendant in connection 
with this case, and failed to make such identification. Grant v. 
Alldredge, 498 F.2d 376 (2d Cir.1974). 

§ 21.38 Disclosure of Juror Information 
Some Commonwealth's Attorneys compile information about 

prospective jurors in serious cases. There is some precedent in 
other jurisdictions that jury information should be disclosed to the 
opposing party.' Giving such information may avoid challenge to 
individual jurors after the verdict. 

§ 21.39 Disclosure of Juror Information—Form 
That the Commonwealth's Attorney disclose any infor-

mation compiled as to any prospective juror, including but not 
limited to arrest or conviction records, or whether the prospective 
juror was ever a witness. 

§ 21.40 Disclosure of Identification Procedure 
Normally, disclosure of physical evidence will indicate from 

whom it was obtained so that an appropriate suppression motion 
can be filed. However, where there have been identification 
procedures, this fact may not be readily apparent. Consequently, 
discovery should seek notification of any identification proce-
dures.' 

§ 21.41 Disclosure of Identification Procedure—Form 
That in the event the Commonwealth intends to offer 

any "eyewitness identification testimony," the defendant through 
his attorney, be informed as to whether any such witness has at 
any time been asked to make any pretrial, extrajudicial identifica-
tion of the defendant, whether by means of a live lineup, a 
photographic spread, or other type of confrontation; in the event 
such an extrajudicial identification has taken place, the defendant 
further requests the date of such identifications, and the names of 
all persons at the identification. If such identification occurred as 

§ 21.38 
1. See 86 A.L.R.3d 571. 

§ 21.40 
1. United States v Cranson, 453 

F.2d 123, 126 n. 6 (4th Cir.1971), cert.  

denied 406 U.S. 909, 92 S.Ct. 1607, 31 
L.Ed.2d 821 (1972). But see Silverburg 
v. Commonwealth, 587 S.W.2d 241 
(1979). 
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MURRAY, BRJUDEN,GONZALEZ RACIAARDSON 
ATTORNEYS AND COUNSELORS AT LAW 

612 GRAVIER STREET 

NEW ORLEANS, LOUISIANA 70130 

TELEPHONE (504) 581-2000 
August 3, 1988 

A LAW CORPORATION 

AUG 1 6 1988 

JULIAN R MURRAY, JR • 

HENRY E. BRADEN, 317 • 
ROMUALDO GONZALEZ • 

LAMAR M. (CHIP) RICHAFLDSON, JR. 

Mr. Gordon F. Froudfoot 
BOYNE CLARKE 
suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot, 

I am in receipt of your letter of June 10, 1988 directed to 
Mr. Wood Brown, III, as President of the Louisiana State Bar As-
sociation. You will note by letter of June 28, 1988, Mr. Thomas 
Collins, Executive Counsel for the Bar Association, forwarded 
your letter to me for reply. I am the President of the Louisiana 
Association of Criminal Defense Lawyers. 

Your inquiry as to whether the State of Louisiana has any 
laws, guidelines, or ethical codifications requiring that 
exculpatory statements in criminal prosecutions be delivered to 
defense counsel "at the earliest moment". There is no statutory 
requirement in the State of Louisiana requiring a prosecutor to 
make available to defense counsel exculpatory information, but 
our prosecutors are bound by the United States Supreme Court 
decision in the case of Brady v. Maryland which held that under 
the United States Constitution prosecutors were required to 
supply such information if timely requested by the defense. 

The timing as to when the prosecutor is required to give 
such information depends upon the circumstances of each case. 
There is certainly no requirement that the prosecutor make it 
available "at the earliest moment" but it does have to be given 
far enough in advance to allow the defense to develop the infor-
mation so that it can be effectively used at trial. Generally 
speaking if the prosecutor is going to bring out the exculpatory 
evidence himself during the course of the trial that would sat-
isfy his requirement under the Brady decision and its progeny. 

I attach for your consideration a sample copy of a typical 
motion and memorandum which a defense attorney in this State 
would ordinarly file to assure that the prosecutor supplies him 



JULIAI R. MURRAY, JR//  

with any exculpatory information which he might possess. 

If any further information is desired do not hesitate to 
contact me. I remain with best wishes 

Very truly yours, 

MURRAY, BRADEN, GONZALEZ & RICHARDSON 

JRMjr/db 



UNITEIXSTATEV4110:itT COURT 
, 

EASTEAllibISTRICT OF LOUISIANA 

UNITED STATES OF AMERICA CRIMINAL DOCKET NO 

! VERSUS SECTION 

401011111•1111m VIOLATIONS: 

MOTION FOR PRODUCTION OF EXCULPATORY EVIDENCE 
AND FOR DISCLOSURE OF IMPEACHING EVIDENCE  

NOW INTO COURT, through undersigned counsel, comes 

defendant,j014011110111111111end pursuant to Rule 12 (b) of 

the Federal Code of Criminal Procedure, and the deci- 

sions of the United States Supreme Court in Brady v. Maryland, 

373 U.S. 83(1963), Giglio V. U.S., 405 U.S. 150(1972), and 

United States v. Agurs, 427 U.S. 97(1976), moves for the 

disclosure and production by the Federal Government, in advance 

of trial, of all evidence in its possession favorable to the 

accused, either as direct or impeaching evidence, including but 

not limited to such evidence contained in: 

A. Any documents in the possession of the government which 

IIIIIIIIIIIIIII0 would indicate that - is not guilty of the 
4I  

alleged offenses including, but not limited to: 

1. any written statements, or memoranda and notes 

thereof, or notes of oral statements of interviews 

with any person questioned concerning any tests or 

examinations performed in conjunction with this 

case; 



2. any and all results or reports, or portions thereof, 

concerning any tests or examinations performed in 

conjunction with this case; 

Any report prepared by agents of any investigative or 

prosecutorial agency of the government, whether such 

report was prepared in connection with the investigation 

or prosecution of the instant case; 

Statements of any witnesses or other persons interviewed 

which tend to demonstrate that defendant,4111110111h 

jaw is not guilty of the charged offenses, regardless 
of whether the government intends to call them as wit-

nesses at the trial; 

D. The memoranda or summaries of any oral statement made to 

an agent of the government by any person in connection 

with the subject matter of this case, whether or not; 

the statement, if in writing, has been signed, or 

approved by the witness, Or; 

the statement relates to the proposed subject matter 

of the direct testimony of the witness at trial. 

„ E. The stenographic recording or transcription of any oral 

statement made by any person to an agent of the government, 

or in the hearing of such agent, in connection with the 

subject matter of this case, whether or not: 

the stenographic recording or transcription is a 

substantially verbatim recital of the statement, or; 

the statement was recorded contemporaneously with its 

making, or; 



3. the statement relates to the proposed subject matter 

of the direct testimony of the witness at trial. 

F. Statements of persons or memoranda or recordings or any 

oral statements of any person in possession of the govern- 

ment, whether or not made to an agent of the government; 

Any memoranda, documents, or statements used by the 

government in the investigation of this case, whether or 

not it was prepared by the government; 

All reports or memoranda prepared on behalf of the govern- 

ment in connection with the investigation of this case. 

Any memoranda, reports or documents prepared in connectvion 

with the grant of immunity to any person interviewed in 

the course of the investigation in this case, and any 

document reflecting the grant of immunity to any such 

person; 

Any and all personal or business records prepared by or 

belonging to the defendant or any other party, or copies 

thereof, in the custody of the government; 

All records and information revealing prior felony con- 

victions or guilty verdicts or juvenile adjudications 

attributed to each witness called by the government, 

including but not limited to relevant "rap sheets"; 

All records and information revealing prior misconduct or 

bad acts attributed to each witness; 

Any and all consideration or promises of consideration 

given to or on behalf of the witness or expected or hoped 



for by the witness. By consideration, defendant refers to 

absolutely anything, whether bargained for or not, which 

arguably could be of value or use to the witness or con-

cern to the witness, including but not limited to, formal 

or informal, direct or indirect consideration; leniency, 

favorable treatment or recommendations or other assistance 

with respect to any pending or potential criminal, parole, 

probation, pardon, clemency, civil, tax court, court of 

claims, administrative or other disputes with the govern-

ment, with any authority or any other parties; criminal, 

civil or tax immunity grants; relief from forfeiture, 

payments of money, rewards or fees, witness fees, and 

special witness fees, provisions of food, clothing, 

shelter, transportation, legal services, or any other 

benefits; placement in a "witness protection program" and 

former status of a witness; and anything else which 

arguably could reveal an interest, motive, or bias of the 

witness in favor of the government or against the defense, 

or act as an inducement to testify or to color testimony. 

All threats, expressed or implied, direct or indirect, or 

other coercion made or directed against the witness; 

criminal prosecution, investigations, or potential prose-

cution pending but which could be brought against the 

witness; any probationary, parole, deferred prosecution 

or custodial status of the witness, in any civil, tax 

court, court of claims, administrative, or other pending 



or potential legal disputes with the government or over 

which the government has real, apparent or perceived 

influence; 

0. The existence and identification of each occasion in which 

any prospective witness has testified before any court, 

grand jury, tribunal or other hearing body with respect 

to the defendant, .the subject of this investigation, the 

facts of this case or any related case; 

P. The existence and identification of each occasion in which 

each witness who was or is an informer, accomplice, 

co-conspirator, or expert has testified before any court, 

grand jury, or other tribunal body. Please annex tran-

scripts from all said appearances; 

Q All statements made by each witness who is an informer 

made to any government agent during the investigation 

culminating in the instant charge, including notes, 

memoranda, recordings, and other written or recorded 

results of interviews with said witnesses; 

All financial records, or documents filed with a federal 

or state agency, filed by any witness or informer, wherein 

said documents contain exculpatory evidence, regardless of 

whether the state intends to use these documents at trial, 

or to call the informer as a witness at this trial; 

S. All of the records and/or information which arguably could 

be helpful or useful to the defense in impeaching or 



otherwise detracting from the probative force of the 

government's evidence or which arguably could lead to such 

records or information; 

The same records and information requested in items K-S 

above with respect to each non-witness declarant whose 

statements are to be offered as evidence. 

Respectfu itted: 

/f 

JULIA MURRAY, J 
MURRAY, MURRAY, BRADEN & GONZALEZ 
612 Gravier Street 
New Orleans, Louisiana 70130 
(504) 581-3141 
Attorney for Defendant 

NOTICE OF HEARING ON THE 
MOTION FOR PRODUCTION OF EXCULPATORY EVIDENCE 

AND FOR DISCLOSURE OF IMPEACHING EVIDENCE  

PLEASE TAKE NOTICE, upon the indictment herein and upon 

all pleadings and proceedings had herein, the undersigned will 

move this court, on the , 1985, 

at  o'clock , for an order directing disclosure of 

    

evidence, and for such other relief as the court may deem just 

and proper. 

New Orleans, Louisiana, this  day of  

1985. 

 

CERTIFICATE JULIAN R. MURRAY,AV:. 

 



UNITED STATES DISTRICT COURT 

EASTERN 

UNITED STATES OF AMERICA 

VERSUS 

DISTRICT OF LOUISIANA 

CRIMINAL DOCKET NO.1111011011 

SECTION "F" 

VIOLATIONS: 18 U.S.C. §1014 
18 U.S.C. §1341 
18 U.S.C. §2314 

MEMORANDUM IN SUPPORT OF EXCULPATORY EVIDENCE 
AND FOR DISCLOSURE OF IMPEACHING EVIDENCE  

'I MAY IT PLEASE THE COURT: 

The United States Supreme Court cases of Brady v. Maryland, 

83 S.Ct. 1194, 373 U.S. 83(1963) and United States v. Agurs, 

962 S.Ct. 2392, 427 U.S. 97(1976) set forth the principle 

that the government has a duty to furnish the defendant with all 

exculpatory material. These decisions are grounded upon the 

due process requirements of the Fifth and Fourteenth Amendments 

of the United States Constitution. 

It is of no moment that the exculpatory evidence would be 

inadmissible on the defendant's behalf at trial. Giles v.  

Maryland, S.Ct. 386 U.S. 66(1967). It is sufficient that the 

"favorable evidence" might be beneficial in obtaining further 

evidence. Giles v. Maryland, supra. 

The evidence sought includes evidence which might impeach 

the testimony or credibility of a government witness or which 

might be used as direct evidence. Williams v. Dutton, 400 

F.2nd. 797 (5th Cir., 968). See also: Giglio v. United States, 

92 S.Ct. 763, 405 U.S. 150(1972). 



Accordingly, the defendant respectfully represents that he 

is entitled to receive the production of any papers, documents, 

records, statements, photographs and objects in the possession 

of the government which are favorable to the defendant. 

It is further represented that should any question arise 

as to the exculpatory nature of the requested materials, that 

this Honorable Court has the authority to make an in camera  

inspection and determine the issue. Jackson v. Denno, 84 S.Ct. 

1774, 378 U.S. 368(1964); Williams v. Dutton, supra. 

Respectfully submitted: 

JULIAN R. MURRAY, JR. 
MURRAY, MURRAY, BRADEN & GONZALEZ 
612 Gravier Street 
New Orleans, Louisiana 70130 
(504) 581-3141 
Attorney for Defendant 



JUAN R. MURRAY, JR. 

NOTICE OF 3.11 CONFERENCE 

I HEREBY CERTIFY, that a 3.11 conference was held pursuant to the 

local rules of the United State District Court for the Eastern District 

of Louisiana and that counsel have met and conferred-.7for purposes of 

amicably resolving the issues i 

MURRAY, MURRAY, BRADEN & GONZALES 
612 Gravier 
New Orleans, La. 70130 

Attorney for defendant 



CARL W. STINSON 

RONALD W. LUPTON 

DAVID R. WEISS 

STINSON, LUPTON Sc WEISS, P.A. 
ATTORNEYS AND COUNSELORS AT LAW 

280 FRONT STREET 

BATH, MAINE 04S:30-2607 

JUN  2 7 198S 
PHONE 

207 • 442-8781 

   

June 17, 1988 
GARY A. GAB REE 

ELIZABETH J. SCHEFFEE 

Gordon F. Proudfoot, Esq. 
Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P. 0. Box 876 
Dartmouth, Nova Scotia B2Y 3Z5 

Re: Canadian Bar Submission to the Royal Commission 
on the Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

In response to your letter of June 10, 1988 regarding the 
above referenced Canadian Bar Submission of a Brief on the "Role 
of the Crown Prosecutor," I am happy to provide you with a copy 
of the applicable disclosure rule which we use in the State of 
Maine. I have copied Rule 16 of the Maine Rules of Criminal 
Procedure which discuss the duty of the State's attorney to 
reveal the existence of exculpatory statements. I hope this is 
of some assistance to you. 

Sincerely, 

STINSON, LUPTON & WEISS, P. A. 

litiggeb 
David R. Weiss 
President-Elect 
Maine State Bar Association 

DRW/bw 
Enclosure 
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Rule 15 RULES OF CRIMINAL PROCEDURE 

tion, shall produce him at the examination and shall keep him in the 
presence of the witness during the examination. A defendant not in 
custody shall be given notice and shall have the right to be present at 
the examination. The court shall order the county in which the case is 
pending to pay to the defendant's attorney and to a defendant not in 
custody expenses of travel and subsistence for attendance at the exami-
nation. 

[Amended effective January 3, 1978.) 

RULE 16. DISCOVERY BY THE DEFENDANT 

(a) Automatic Discovery. 
(1) Duty of the Attorney for the State. The attorney for the State 

shall furnish to the defendant within a reasonable time: 
(A) A statement describing any testimony or other evidence 

intended to be used against the defendant which: 
Was obtained as a result of a search and seizure or the 

hearing or recording of a wire or oral communication; 
Resulted from any confession, admission, or statement 

made by the defendant; or 
Relates to a lineup, showup, picture, or voice identifica-

tion of the defendant; 
, 

' (B) Any written or recorded statements and the substance of any 
oral statements made by the defendant. 

(C) A statement describing any matter or information known to 
the attorney for the State which may not be known to the defendant 
and which tends to create a reasonable doubt of the defendant's 
guilt as to the offense charged. 

(D) A statement describing the contents of any disclosure -order 
issued pursuant to Rule 6(h) which pertains to the case against the 
defendant. 
(2) Continuing Duty to Disclose. The attorney for the State shall 

have a continuing duty to disclose the matters specified in this subdivi-
sion. 

(b) Discovery Upon Request. 
(1) Duty of the Attorney for the State. Upon the defendant's written 

request, the attorney for the State, except as provided in subdivision (3), 
shall allow access at any reasonable time to those matters specified in 
subdivision (2) which are within the attorney for the State's possession 
or control. The attorney for the State's obligation extends to matters 
within the possession or control of any member of his staff and of any 
official or employee of this State or any political subdivision thereof 
who regularly reports or with reference to the particular case has 
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ARRAIGNMENT & PREPARATION FOR TRIAL Rule 16 

reported to his office. In affording this access, the attorney for the 
State shall allow the defendant at any reasonable time and in any 
reasonable manner to inspect, photograph, copy, or have reasonable 
tests made. 

(2) Scope of Discovery. The following matters are discoverable: 
Any books, papers, documents, photographs (including mo-

tion pictures and video tapes), tangible objects, buildings or places, 
or copies or portions thereof, which are material to the preparation 
of the defense or which the attorney for the State intends to use as 
evidence in any proceeding or which were obtained from or belong 
to the defendant; 

Any reports or statements of experts, made in connection 
with the particular case, including results of physical or mental 
examinations and of scientific tests, experiments, or comparisons. 

Expert Witnesses. The names and addresses of the expert 
witnesses whom the state intends to call in any proceeding. 
(3) Exception: Work Product. Disclosure shall not be required of 

legal research or of records, correspondence, reports, or memoranda to 
the extent that they contain the mental impressions, conclusions, 
opinions, or legal theories of the attorney for the State or members of 
his legal staff. 

(4) Continuing Duty to Disclose. If matter which would have been 
furnished to the defendant under this subdivision comes within the 
attorney for the State's possession or control after the defendant has 
had access to similar matter, the attorney for the State shall promptly 
so inform the defendant. 

(c) Discovery Pursuant to Court Order. 
(1) Witnesses. Upon timely motion of a defendant and upon a 

showing that the specific matter sought may be material to the prepa-
ration of his defense, that the informal discovery procedures of subdivi-
sions (a) and (b) of this rule have been exhausted and that the request is 
reasonable, the court shall order the attorney for the State to permit 
the defendant access to any of the following matters: 

Names and addresses of witnesses; 
Written or recorded statements of witnesses and summaries 

of statements of witnesses contained in police reports or similar 
matter; 

Any record of prior criminal convictions of witnesses. 
Access shall be according to the terms and conditions set forth in the 

court's order. A witness includes any person known to the State who 
has some knowledge of the circumstances of the alleged offense. The 
fact that a witness's name is on a list furnished under this subdivision 
and that he is not called shall not be commented upon at trial. The 
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Rule 16 RULES OF CRIMINAL PROCEDURE 

attorney for the State shall have a continuing duty to disclose matters 
specified in this subdivision which come within his possession or control 
after the defendant has had access under this subdivision. 

Bill of Particulars. The court for cause may direct the filing of a 
bill of particulars if it is satisfied that counsel has exhausted his 
discovery remedies under this rule or it is satisfied that discovery would 
be ineffective to protect the rights of the defendant. The bill of 
particulars may be amended at any time subject to such conditions as 
justice requires. 

Grand Jury Transcripts. Discovery of transcripts of testimony of 
witnesses before a grand jury is governed by Rule 6. 

Reports of Expert Witnesses. If the expert witness whom the 
state intends to call in any proceeding has not prepared a report of 
examination or tests, the court may order that the expert prepare and 
the attorney for the state serve a report stating the subject matter on 
which the expert is expected to testify, the substance of the facts to 
which the expert is expected to testify and a summary of the expert's 
opinions and the grounds for each opinion. 

(d) Sanctions for Noncompliance. If the attorney for the State 
fails to comply with this rule, the court on motion of the defendant or 
on its own motion may take appropriate action, which may include, but 
is not limited to, one or more of the following: requiring the attorney 
for the State to comply, granting the defendant additional time or a 
continuance, relieving the defendant from making a disclosure required 
by Rule 16A, prohibiting the attorney for the State from introducing 
specified evidence and dismissing charges with prejudice. 

[Added effective January 3, 1978; Amended effective February 1, 1983; January 31, 
1985; February 15, 1986; February 1, 1987; February 15, 198.8,] 

RULE 16A. DISCOVERY BY THE STATE 

(a) The Person of the Defendant. 

(1) Upon motion and notice the court may order a defendant to: 
Appear in a line-up; 

Speak for identification by witnesses to an offense; 

Be fingerprinted, palmprinted, or footprinted; 
Pose for photographs; 

(B) Try on articles of clothing; 

(F) Permit the taking of specimens of material under his finger-
nails; 
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ARRAIGNMENT & PREPARATION FOR TRIAL Rule 16A 
Permit the taking of samples of his blood, hair, and other 

material of his body which involve no unreasonable intrusion there-
of; 

Provide specimens of his handwriting; and 
Submit to a reasonable physical or medical inspection of his 

body. 
Reasonable notice of the time and place of any personal appear-

ance of the defendant required for the foregoing purposes shall be given 
by the attorney for the State to the defendant and his attorney. 
Provision may be made for appearances for such purposes in an order 
by the court admitting the defendant to bail or providing for his 
release. 

Definition. For purposes of this Rule, a defendant is a person 
against whom a criminal pleading has been filed. 

(b) Notice of Alibi. No less than ten days before the date set for 
trial, the attorney for the State may serve upon the defendant or his 
attorney a demand that the defendant serve a notice of alibi if the 
defendant intends to rely on such defense at the trial. The demand 
shall state the time and place that the attorney for the State proposes 
to establish at the trial as the time and place where the defendant 
participated in or committed the crime. If such a demand has been 
served, and if the defendant intends to rely on the defense of alibi, not 
more than five days after service of such demand, he shall serve upon 
the attorney for the State and file a notice of alibi which states the 
place which the defendant claims to have been at the time stated in the 
demand and the names and addresses of the witnesses upon whom he 
intends to rely to establish such alibi. Within five days thereafter, the 
attorney for the State shall file and serve upon the defendant or his 
attorney a written notice stating the names and addresses of the 
witnesses upon whom the State intends to rely to establish the defen-
dant's presence at the time and place stated in the demand. 

If the defendant fails to serve and file a notice of alibi after service 
of a demand, the court may take appropriate action. If the attorney for 
the State fails to serve and file a notice of witnesses, the court shall 
order compliance pursuant to Rule 16(cX1). The fact that a witness's 
name is on a notice furnished under this subdivision and that he is not 
called shall not be commented upon at trial. 

(e) Reports of Examinations and Tests. Upon motion of the 
attorney for the State, the court may order a defendant to permit the 
attorney for the State to inspect and copy or photograph any reports or 
results of physical or mental examinations or of scientific tests, experi-
ments, or comparisons, or any other reports or statements of experts 
which are within the defendant's possession or control and which the 
defendant intends to introduce as evidence in any proceeding. In 
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Rule 16A RULES OF CRIMINAL PROCEDURE 

ordering such discovery, the court shall protect against disclosure of the 
mental impressions, conclusions, opinions, or legal theories of defen-
dant's attorney. 

Documents and Tangible Objects. Upon motion by the attor-
ney for the State, the court may order a defendant to permit the 
attorney for the State to inspect and copy or photograph or have 
reasonable tests made upon any book, paper, document, photograph, or 
tangible object which is within the defendant's possession or control 
and which the defendant intends to introduce as evidence in any 
proceeding. 

Expert Witnesses. Upon motion of the attorney for the State, 
the court may order a defendant to supply the names and addresses of 
the expert witnesses whom the defendant intends to call in any pro-
ceeding. If the expert witness has not prepared a report of examina-
tion or tests, the court may order that the expert prepare and the 
defendant serve a report stating the subject matter on which the expert 
is expected to testify, the substance of the facts to which the expert is 
expected to testify, and a summary of the expert's opinions and the 
grounds for each opinion. 

[Added effective January 3, 1978; amended effective February 1, 1983; February 15, 
1986.] 

RULE 17. SUBPOENA 
For Attendance of Witnesses; Form; Issuance. A subpoena 

shall be issued by the clerk under the seal of the court or by a member 
of the Maine Bar. It shall state the name of the court and the title, if 
any, of the proceeding and shall command each person to whom it is 
directed to attend and give testimony at the place and during the time 
period specified therein. The time period shall not exceed the period 
covered by the trial list scheduling the case. The attorney for the 
subpoenaing party shall make arrangements to minimize the burden on 
the subpoenaed person. The clerk shall issue a subpoena, signed and 
sealed but otherwise in blank, to a member of the bar requesting it, 
who shall fill in the blanks before it is served. 

Indigent Defendants. A defendant determined indigent by the 
court pursuant to Rule 44(b) is entitled to subpoena an in-state witness 
without payment of the witness fee, mileage and cost of service of the 
subpoena. Such fees and costs shall be paid out of Judicial Department 
funds. A request to the Sheriff for service shall be accompanied by a 
certificate of counsel that the defendant has been determined indigent. 

A defendant who is financially unable to pay the fees and costs to 
subpoena an out-of-state witness may move ex parte for an order 
dispensing with payment of fees and costs. The court shall grant the 
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August 22, 1SBB 

Sordon F. Proudfoot 
Bowns Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Aldarneu Drive 
P.O. Box E7E 
Dartmouth, Nova Scotia 
B2u 325 

Re: Canadian Bar Submission to the Royal Commission 
on the Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

Your letter of June 10, 199R1  to President Titus of our Bar 
ASaOcistion regarding the abovs matter, was forwarded to me for 
handling as Chairman of our Criminal Law Section Council. 

As I understand your inquiry, I enclose herewith certain 
materials which should prove very interesting to you, 

epecifically the decision or Brady v. Maryland which we now refer 
to as Brady Material, seems to be applicable to your particular 
question as wall au the Jenpke Act Materiel, which statute was 
precipitated after the famoue Jencks Decision and the materials 
that are included with this letter, spell out the various things 
that the goverment is required to do and when. 



Uery tr ly you m 

'/ t Harri Philll , III 
Chairman 

AUG 23 '88 16:41 

Gordon F. Proudfoot 
August 22, IS98 
Page 2 

Further, our Court oF Appeals hes recently adopted rules 
which set forth various discovery required in criminal 
proceedings both in our District Court, and in our Circuit Court, which require certain disclosure by the State both without 
request and upon request; la copy of those rules end materials are 
attached hereto For your advisement. 

I trust the enclosed documentation satisfies your inquiry and 
if you need anything further, please do not hesitate to contact me. 

JHP,III/sds 
Enclosures 

CC: Roger W. Titus, Esquire 
President, Maryland State Bar Aamociation 

William C. Brennan, Jr., Eaquirm 
Secretary, Criminal Law Section Council 



Rule 4-261(1) July 1, 1984 

MARYLAND RULES 

(i) JOINT DEFENDANTS 

When persona are jointly tried, ths court, for good cause 
shown, may refuse to permit the uae at trial of a daposition taken at 
the instance of one defendant over the objection of any other defendant. 

Source: This Rule is derived as follows: 
Section (a) is new. 
Section (b) is derived from former Rule 740 a and j. 
Section (c) is derived from former Rule 746 c_ 
Section (d) is derived from former Rule 740 d. 
Section (e) is derived from former Rule 740 e. 
Section (f) is derived from former Rule 790 f. 
Section (g) is derived from former Rule 740 g. 
Section (h) ie derived from former Rule 740 h. 
Section (i) is derived from former Rule 740 i. 

RULE 4-262. DISCOVERY IN DISTRICT COURT 

(a) SCOPE 

Discovery and inspection pursuant to this Rule is available 
inthe District Court in actions for offenses that are punishable by 
Imprisonment, and snail be as follows: 

The S tuts' s Attornsy shall furnish to the defendant any 
matee.al  or infortnaton that tends to negate or mitigate 
the guilt or puniah.ment of the defendant as to the 
offense charged_ 

Upon request of the defendant and the Statois Attorney 
shall permit the defendant to inspect and copy (A) any 
portion of a document containing a statement or contain-
ing the substance of a statement made by the defendant 
to a State agent that the State intends to use at a 
hearing, other than a preliminary hearing, or trial, and 
(8) each written report or statement made by an expert 
whom the State expects to call as a witness at a hearing. 
other than a preliminary hearing, or trial. 

Upon request of the State trie defendant snail permit 
any discovery or inspection specified in subsection 
(d)(1) of Rule 41-283. 

Committee note: This Rule is not Wended to limit the 
constitutional requirement of disclosure by the State. See 
Brady v. state, 226 Md, 422, 174 A.2d 167 (1361), afrd. 
373 U.S. R3 (1983). 

MRP-77 - 770 - 
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Extended Page 5, 1 
July 1, 1986 Rule 4-282(b) 

MARYLAND RULES 

(b) PROCEDURE 

The d1sc:pv=7 and inspection required or permitted by thia 
Buie shall be oompleted before the hearing or trial. A request for 
disoovery sold inspection and reSponne need not be in writing and need 
not be filed with the court. If a request was made before the date of 
the hearing or trial and the request was refused or denied, the eourt 
may grant a delay or Mint/nuance in the hearing or trial to permit the 
inspection or discovery. 

(e) OBLIGATIONS OF THE STATE'S ATTORNEY 

The obligatinns or the State's Attorney under this Rule ex-
tend to material and information in the possession or control of the 
State's Attorney and staff members and any others who have participated 
in the investigation or evaluation of the action and who either regularly 
rePort. Or with reference to the particular action have reported, to 
the office of the State's Attorney. 

Source. Thie flute is new. 

RULE 4-282. DISCOVERY IN CIRCUIT COURT 

Discovery and inspection in circuit court aball be as follows.: 

(a) DISCLOSURE WITHOUT REQUEST 

,Without the necessity of a requeet, the State's Attorney 
shall furnish to the defendant: 

Any material or information tending to negate or mitigate 
the guilt or punishment of the defendant as to the 
offense charged; 

Any relevant material or Information regarding: (A) 
specific searches and seirureE, wire taps or eaves-
dropping, (E) the aoquisition of statements made by 
the defandstt to a State agent that the State intends  
to use at a hearer.; or trial, and (C) pretrial identi-
fication of the defendant by a witness for the State. 

(0) DISCLOSURE UPON REQUEST 

Upon request of the defendant, the State's Attorney shall: 

(1) Witnesses 

nisolo“ to the defendant the name and address of 
each person then known whom the State intends to can 
as a witness at the hearing or trial to prove its case 
in chief or to rebut alibi testimony; 

MRP-  81 -  771 -  
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Rule 4-283(b)(2) July 1, 1984 

MARYLAND RULES 

(2) Statements of the Defendant 

AS to all statements made by the defendant to a state 
agent that the State intends to use at a hearing or 
trial. furnish to the defendant, but not  11.111P8a the 
court so orders: (A) a copy of each written or recorded 
statement, and (B) the substance of each oral statement 
and a copy of ail reports of each oral statement; 

(2) Statements of Codefendscota 

As to all statements made by a codefendant to a State 
agent which the State intends to use at a joint hearing 
or trial, furnish to the Clefendant, but not file unless 
the court eo orders (A) a copy of each written or 
recorded statement, and ri nct ,_) the aubatanca of each oral 
statement and a copy of all reports of each oral state-
ment; 

Reports or Statements of Experts 

Produce and permit the defendant to inspect and copy 
all written reports or statements made in connection 
With the action by each expert consulted by the State, 
including the results of any physical or mental examina-
tion, acientinc test, experiment, or comparison, and 
furnish the defendant with the substance of any such 
oral report and conclusion; 

Evidence for Use at Trial 

Produce and permit the defendant to inspect, copy, 
and photograph any documer-te, recordings, photo-
graphs, or other tangible things that the State intends 
to use at the hearing or trial; 

Property of the Defendant 

Produce and permit the defendant to inspect, copy, and 
photograph any Item obtained from or belonging to the 
defendant, whether or not the State intends to use the 
Item at tne hearing or trial. 

Cc) MATTERS NOT SLIEJECT TO DISCOVERY BY THE 
DEFENDANT 

This Rule does not require the State to disclose; 

(1) Any dooumenta to the extent that they corrtain the 
opinions. theories, conclusions, or other work product 
of the State's Attorney, or 

MRP-77 - 772 - 
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(2) The identity of confidential informant, so long as the 
failure to discloae the informant's identity does not 
infringe a constitutional right of the defendant and the 
State's Attorney does not intend to can the inforreent 
as a witness, or 

(8) Any other matter U thk court finds that its diwiosure 
would entail a subetnntial rink of harm to any person 
outweighing the interact in disolosure. 

(d) DISCOVERY BY THE STATE 

Upon the Request of the State, the defendant shall: 

As to the Person of the Defendant 

Appear in a lineup for identification; speak for identifi-
cation; be fingerprinted; pose for photographt not in-
volving reenactment of a scene; try on articles or 
clothing; permit the taking of specimens of material 
under fingernails; permit the taking of gamplog of blood, 
hair, and other material involving no unreasonable 
instrusion upon the defendant's oerson; provide hand-
wrinng specimens, and submit tO reasonable physical 
G r mental examination; 

Reports of Experts 

Produce ana permit the State to in5pe2t and copy all 
written reports made in connection with the action by 
each export whom the defendant expects to call as a 
witness at the hearing or trial, including the results 
of any physical or mental examination, scientific test, 
experiment, or comparison, and furnish tlne State with 
the imb.stance of any such oral report and conclusion; 

Alibi Witnessaa 

Upon designation by the State of the time, plwe, and 
date of the .alleged occurrence, furnish the name and 
eddrens of ea Dh person other than the defendant whom 
the defendant intends to cell as a witness to snow that 
the defendant was not present at the time, place, and 
date designated by the State in its request. 

MRP-77 - 773 - 
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TIME FOR DISCOVERY 

The State's Attorney shall slake disclosure pursuant to section 
(a) of this Rule witlun 25 days after the earlier of the 
appearance of counsel or the twat appearance of the defend-
ant before the court pursuant to Rule 4-213. Any request 
by the defendant for discovery pursuant to Section (b) of 
this Rule, and any requeet by the State for discovery pur-
suar.t to section (d) of this Rule shall be made within 16 
days after the earlier of the appearance of counsel or the 
first appearance of the defendant before the court pursuant 
to Rule 4-213. The party served with the request shall 
furnish the discovery within ten days after service. 

MOTION TO COMPEL DISCOVERY 

if discovery is not furnished as requested, a motion to com-
pel discovery may be flied within ten days after receipt of 
inadequate discovery or after discovery should nave been 
rece'ived, whichever is earlier. The motion snail specifically 
describe the requested matters that have not been furnished. 
A response to the motion may be filed within Eve days after 
service of the motion. The court need not consider any 
motion to compel discovery unless the moving party has filed 
a certificate describing good faith attempts to discuss with 
the opposing party the resolution of the dispute and certify-
ing that they are unable to reach agreement on the disputed 
Issues. The certificate shall include the date, time, and 
circumstances of each discussion or attempted discussion. 

OBLIGATIONS OP STATE'S ATTORNEY 

The obligations of the State's Attorney under this Rule 
extend to material and information in the possession or con-
trol of the state's Attorney and staff members and any others 
who have participated in the investigation or evaluation of 
the act:On and who either regularly report, or with reference 
to the particular action have reported, to the office of the 
States Attorney. 

CONTINUINO DUTY TO DISCLOSE 

A party who has responded to a request or order for dis-
covery and who obtains further material information shall 
supplement the response promptly. 

MRP-77 - 774 - 
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(i) PROTECTIVE ORDERS 

On motion and for good Cause shown, the court may order 
that specified disclOsureS be restricted. If at any time 
during the proceeding's the court finds that a party has 
failed to comply with this Rule or an order issued pursuant 
to this Rule, the court may order that party to permit the 
discovery of the matters not previously disclosed, strike the 
testimony to which the undisclosed matter relates, grant a 
reasonable continuance, prohibit the party from introducing 
in evidenoe the niatter not diaclosed, grant a mistrial, or 
enter any other order appropriate under the circtmustanceS,  

Source: This Ruts ts derived as follows: 
Section (a) Ls CIerived from former Rule 741 a I and E. 
Section (b) is derived from former Rule 791 b. 
Section (a) is derived from former Rule 741 c. 
Section (d) is derived from former Rule 741 d. 
Section (e) is derived from former Rule 741 e 1. 
Section (f) is derived from former Rule 741 e 2. 
Section (g) is derived from former Rule 741 a a. 
Section (h) ill derived from former Rule 741 f. 
Section (i) is derived from former Rule 791 g. 

RULE 4-264. SUBPOENA FOR TANGIELE EVIDENCE BEFoRE TRIAL 
IN CIRCUIT COURT 

On motion of a party. the circuit court may order The issuance 
el a subpoena commanding a person to produce for inspection arid 
copying at a specified time and place before trial designated documents, 
recordings, priotograpris, or other tangible things, not privileged, which 
razry conetitute or contain evidence relevant to the action. Any response 
to the ruction ahall be read within five days. 

Source: This Rule is derived from former Rule 742 a. 
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MBA 20 WEST STREET 
BOSTON, MASSACHUSETTS 02111 
(617) 542-3602 

Committee on Professional Ethics 

July 13, 1988 
jui 1 5 1988 

4010"/"-ISOF 

Gordon F. Proudfoot 
Boyne Clarke 
Barristers and Solicitors 
Suite 700 
Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

As Staff Liaison to the Committee on Professional Ethics, I have 
been asked to respond to your letter of June 10, 1988 to 
Mr. Thomas E. Maffei. I apologize for the delay in responding. 
I hope that in sending this via Federal Express you will receive 
the imformation in time. 

The ethics rules used in Massachusetts are referred to as Rule 
3:07 or 3:08 (the latter pertains to prosecutorial functions) of 
the Supreme Judical Court. I've enclosed a copy of these rules. 
Kindly refer to Disciplinary Rule (DR) 7-103(B) on page 241. 
This rule appears directly on point. However there are other 
related, though less direct, rules such as DR 1-102 A(1) and (2); 
DR 1-103 (B); DR 7-101(A)(2); DR 7-102(A)(3) and (4) and (5) and 
(6). 

The Massachusetts Bar Association is a voluntary association and 
does not have governmental authority to interpret or enforce 
these rules. This is a function of the Board of Bar Overseers. 
You may wish to speak to a member of its legal staff to see what 
if any related reported cases may be of assistance to you. The 
address and phone number is: 

Board of Bar Overseers 
11 Beacon Street 

Boston, MA 02108 
(617) 720-0700 



Massachusetts Bar Association 

I have researched the advisory opinions of the MBA's Committee on 
Professional Ethics. There are no opinions which are related to 
your inquiry. You may wish to research the rules and opinions of 
other jurisdictions in the United States. A helpful resource for 
this is the ABA/BNA's three volume set, "Lawyers Manual on 
Professional Conduct". The American Bar Association's (ABA) 
phone number is (312) 988-5000. 

I hope this is helpful. Please contact me if I may be of further 
assistance. 

--A_L-f----- 
-------> : / //' / , 7 

j'i ; • ' '7.-(-4,'>.  
Dorothea M. Bo'niello, Esquire 
Staff Liaison 
Committee on Professional Ethics 

DMB:eao 

cc: Thomas Maffei, President- Elect 
Kay Paine, Executive Director 

Si,ncerely,/7 
/ 



Rule 3:06 SUPREME JUDICIAL COURT RULES 

rule, shall be personally responsible for such act or 
omission and shall be subject to discipline therefor. 

(7) Nothing in this rule shall be deemed to modi-
fy, abrogate, or reduce the attorney-client privilege 
or any comparable privilege or relationship, whether 
statutory or deriving from the common law. 
Amended, effective Jan. 29, 1987. 

RULE 3:07. CANONS OF ETHICS AND 
DISCIPLINARY RULES REGULATING 

THE PRACTICE OF LAW 

The practice of law by members of the Massa-
chusetts Bar shall be regulated by the Canons of 
Ethics and Disciplinary Rules attached hereto and 
incorporated by reference herein. 

The Ethical Consideration's as appearing in the 
American Bar Association "Code of Professional 
Responsibility and Canons of Judicial Ethics" (1970) 
are not adopted as a rule of this court, but those 
Ethical Considerations form a body of principles 
upon which the Canons of Ethics and Disciplinary 
Rules, as herein adopted, are to be interpreted.' 

This rule shall take effect on October 2, 1972, 
and shall apply only to matters which occur on or 
after said date. 

The within canons and rules are based on but are not identical 
to the American Bar Association "Code c,f Professional Responsi-
bility and Canons of Judicial Fthics" (19'70). 

CANON 1 

A Lawyer Should Assist in Maintaining the In- 
tegrity and Competence of the 

Legal Profession 

DISCIPLINARY RULES 

DR 1-101. Maintaining Integrity and Compe-
tence of the Legal Profession 

A lawyer is subject to discipline if he has 
made a materially false statement in, or if he has 
deliberately failed to disclose a material fact re-
quested in connection with, his application for ad-
mission to the bar. 

A lawyer shall not further the application for 
admission to the bar of another person known by 
him to be unqualified in respect to character, edu-
cation, or other relevant attribute. 

DR 1-102. Misconduct 
(A) A lawyer shall not 

Violate a Disciplinary Rule. 
Circumvent a Disciplinary Rule through ac-

tions of another. 
Reserved for future use. 

Engage in conduct involving dishonesty, 
fraud, deceit, or misrepresentation. 

Engage in conduct that is prejudicial to the 
administration of justice. 

Engage in any other conduct that adversely 
reflects on his fitness to practice law. 

DR 1-103. Disclosure of Information to Authori-
ties 

Reserved for future use. 
A lawyer possessing unprivileged knowledge 

or evidence concerning another lawyer or a judge 
shall reveal fully such knowledge or evidence upon 
proper request of a tribunal or other authority 
empowered to investigate or act upon the conduct of 
lawyers or judges. 

CANON 2 

A Lawyer Should Assist the Legal Profession in 
Fulfilling Its Duty to Make Legal 

Counsel Available 

DISCIPLINARY RULES 

DR 2-101. Publicity and Advertising 
A lawyer shall not, on behalf of himself, his 

partner or associate, or any other lawyer affiliated 
with him or his firm, knowingly use or participate in 
the use of any form of public communication con-
taining a deceptive statement or claim. 

Any public communication for the purpose of 
publicity or advertising shall contain the name of 
the lawyer, law firm, law partnership, professional 
corporation, or group of lawyers responsible for the 
communication. 
Amended March 24, 1983, effective July 1, 1983. 

ANNOUNCEMENT CONCERNING 1983 AMENDMENT 
OF SUPREME JUDICIAL COURT RULE 307, DR 

2-101 ON LAWYER ADVERTISING 
On June 21, 1982, the Massachusetts Bar Asso-

ciation filed a petition to amend Supreme Judicial 
Court Rule 3:07, Disciplinary Rule 2-101 concern-
ing lawyer advertising. In the August 2, 1982 
issue of Lawyers Weekly, the Court invited com-
ments, before October 1, 1982, by interested par-
ties. 

The Court received briefs and comments from 
various parties and organizations concerning the 
proposed amendments. The Justices express 
their appreciation for the efforts of the Massachu-
setts Bar Association Lawyer Advertising Task 
Force and to the various parties who have sub-
mitted their comments and briefs. The Justices 
have given careful consideration to the views 
expressed. 

The Massachusetts Bar Association petition 
proposes adding new subsections (B), (C), (D), (E), 
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Rule 3:07 SUPREME JUDICIAL COURT RULES 
DR 5-107 

Accept compensation for his legal services 
from one other than his client. 

Accept from one other than his client any-
thing of value related to his representation of or 
his employment by his client. 

A lawyer shall not permit a person who rec-
ommends, employs, or pays him to render legal 
services for another to direct or regulate his profes-
sional judgment in rendering such legal services. 

A lawyer shall not practice with or in the 
form of a professional corporation or association 
authorized to practice law for a profit, if: 

A non-lawyer owns any interest therein, ex-
cept that a fiduciary representative of the estate 
of a lawyer may hold the stock or interest of the 
lawyer for a reasonable time during administra-
tion; 

A non-lawyer is a corporate director or offi-
cer thereof; or 

A non-lawyer has the right to direct or 
control the professional judgment of a lawyer. 

CANON 6 

A Lawyer Should Represent a Client 
Competently 

DISCIPLINARY RULES 

DR 6-101. Failing to Act Competently 
(A) A lawyer shall not.: 

Handle a legal matter which he knows or 
should know that he is not competent to handle, 
without associating with him a lawyer who is 
competent to handle it. 

Handle a legal matter without preparation 
adequate in the circumstances. 

Neglect a legal matter entrusted to him. 

DR 6-102. Limiting Liability to Client 
(A) A lawyer shall not attempt to exonerate him-

self from or limit his liability to his client for his 
personal malpractice. 

CANON 7 

A Lawyer Should Represent a Client Zealously 
Within the Bounds of the Law 

DISCIPLINARY RULES 

DR 7-101. Representing a Client Zealously 
(A) A lawyer shall not intentionally: 

(1) Fail to seek the lawful objectives of his 
client through reasonably available means permit- 

240  

ted by law and the Disciplinary Rules, except as 
provided by DR 7-101(B). A lawyer does not 
violate this Disciplinary Rule, however, by acced-
ing to reasonable requests of opposing counsel 
which do not prejudice the rights of his client, by 
being punctual in fulfilling all professional com-
mitments, by avoiding offensive tactics, or by 
treating with courtesy and consideration all per-
sons involved in the legal process. 

Fail to carry out a contract of employment 
entered into with a client for professional servic-
es, but he may withdraw as permitted under DR 
2-110, DR 5-102 and DR 5-105. 

Prejudice or damage his client during the 
course of the professional relationship, except as 
required under DR 7-102(B). 
(B) In his representation of a client, a lawyer 

may: 
Where permissible, exercise his professional 

judgment to waive or fail to assert a right or 
position of his client. 

Refuse to aid or participate in conduct that 
he believes to be unlawful even though there is 
some support for an argument that the conduct is 
legal. 

DR 7-102. Representing a Client Within the 
Bounds of the Law 

(A) In his representation of a client, a lawyer 
shall not: 

File suit, assert a position, conduct a de-
fense, delay a trial, or take other action on behalf 
of his client when he knows or when it is obvious 
that such action would serve merely to harass or 
maliciously injure another. 

Knowingly advance a claim or defense that 
is unwarranted under existing law, except that he 
may advance such claim or defense if it can be 
supported by good faith argument for an exten-
sion, modification, or reversal of existing law. 

Conceal or knowingly fail to disclose that 
which he is required by law to reveal. 

Knowingly use perjured testimony or false 
evidence. 

Knowingly make a false statement of law or 
fact. 

Participate in the creation of preservation of 
evidence when he knows or it is obvious that the 
evidence is false. 

Counsel or assist his client in conduct that 
the lawyer knows to be illegal or fraudulent 

Knowingly engage in other illegal conduct 
contrary to a Disciplinary Rule. 



ETHICS AND PRACTICE OF LAW Rule 3:07 
DR 7-107 

(B) A lawyer who receives information clearly 
establishing that: 

His client has, in the course of representa-
tion, perpetrated a fraud upon a person or tribu-
nal shall promptly call upon his client to rectify 
the same, and if his client refuses or is unable to 
do so, he shall reveal the fraud to the affected 
person or tribunal, except when the information is 
protected as a privileged communication. 

A person other than his client has perpetrat-
ed a f_r_aucl upon a tribunal shall promptly reveal 
the fraud to-aie—trIbZifir" 

DR 7-103. Performing the Duty of Public Prose-
cutor or Other Government Lawyer 

A public prosecutor or other government law-
yer shall not institute or cause to be instituted 
criminal charges when he knows or it is obvious 
that the charges are not supported by probable 
cause. 

A public prosecutor or other government law-
yer in criminal litigation shall make timely disclo-
sure to counsel for the defendant, or to the defend-
ant if he has no counsel, of the existence of evi-
dence, known to the prosecutor or other govern-
ment lawyer, that tends to negate the guilt of the 
accused, mitigate the degree of the offense, or 
reduce the punishment. 

DR 7-104. Communicating with One of Adverse 
Interest 

(A) During the course of his representation of a 
client, a lawyer shall not: 

Communicate or cause another to communi-
cate on the subject of the representation with a 
party he knows to be represented by a lawyer in 
that matter unless he has the prior consent of the 
lawyer representing such other party or is autho-
rized by law to do so. 

Give advice to a person who is not repre-
sented by a lawyer, other than the advice to 
secure counsel, if the interests of such person are 
or have a reasonable possibility of being in con-
flict with the interests of his client. 

DR 7-105. Threatening Criminal Prosecution 
(A) A lawyer shall not present, participate in 

presenting, or threaten to present criminal charges 
solely to obtain an advantage in a civil matter. 

DR 7-106. Trial Conduct 
(A) A lawyer shall not disregard or advise his 

client to disregard a standing rule of a tribunal or a 
ruling of a tribunal made in the course of a proceed-
ing, but he may take appropriate steps in good faith 
to test the validity of such rule or ruling. 

(B) In presenting a matter to a tribunal, a lawyer 
shall disclose: 

Legal authority in the controlling jurisdic-
tion known to him to be directly adverse to the 
position of his client and which is not disclosed by 
opposing counsel. 

Unless privileged or irrelevant, the identi-
ties of the clients he represents and of the per-
sons who employed him. 
(C) In appearing in his professional capacity be-

fore a tribunal, a lawyer shall not: 
State or allude to any matter that he has no 

reasonable basis to believe is relevant to the case 
or that will not be supported by admissible evi-
dence. 

Ask any question that he has no reasonable 
basis to believe is relevant to the case and that is 
intended to degrade a witness or other person. 

Assert his personal knowledge of the facts 
in issue, except when testifying as a witness. 

Assert his personal opinion as to the just-
ness of a cause, as to the credibility of a witness, 
as to the culpability of a civil litigant, or as to the 
guilt or innocence of an accused; but he may 
argue, on his analysis of the evidence, for any 
position or conclusion with respect to the matters 
stated herein. 

Fail to comply with known local customs of 
courtesy or practice of the bar on a particular 
tribunal without giving to opposing counsel time-
ly notice of his intent not to comply. 

Engage in undignified or discourteous con-
duct which is degrading to a tribunal. 

Intentionally or habitually violate any estab-
lished rule of procedure or of evidence. 

DR 7-107. Trial Publicity 
(A) A lawyer participating in or associated with 

the investigation of a criminal matter shall not 
make or participate in making an extrajudicial state-
ment that a reasonable person would expect to be 
disseminated by means of public communication and 
that does more than state without elaboration: 

Information contained in a public record. 
That the investigation is in progress. 
The general scope of the investigation in-

cluding a description of the offense and, if permit-
ted by law, the identity of the victim. 

A request for assistance in apprehending a 
suspect or assistance in other matters and the 
information necessary thereto. 

A warning to the public of any dangers. 
(B) A lawyer or law firm associated with the 

prosecution or defense of a criminal matter shall 
241 
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)6 Townsend Street 
ansing, Michigan 48933-2083 
elephone (517) 372-9030 

July 12, 1988 

Mr. Gordon F. Proudfoot 
c/o Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P. 0. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

Thank you for your recent inquiry concerning 
exculpatory statements in criminal prosecutions. Please be 
advised that although state practice may vary, most US 
jurisdictions (state courts) do require that statements made 
by the accused (whether inculpatory or exculpatory) be 
delivered up to defense counsel upon request. Discovery, 
however, of statements made by third persons which might 
bear upon the innocence or guilt of the defendant is not 
quite so easily addressed. Normally, the response to the 
belated discovery (after conviction) of information which 
might have proven beneficial to the defense, has been by the 
granting of a new trial--and is not necessarily governed by 
code, rule or other standard, except as judicially announ-
ced. 

However, for approximately the past five years, a 
committee of our Michigan Supreme Court has been working 
upon the development of new rules of criminal procedure. 
These rules have been before our Michigan Supreme Court 
since October of 1985, and although no action has been taken 
by our Supreme Court in adopting these rules, it is my 
understanding they remain under active consideration. So 
that you can obtain some scope of the rules, I enclose 
herewith copies of Rule 6.202 through 6.212, all dealing 
with the issue of discovery. Again, I note that I do not 
specifically find a direct reference to a prosecutor's 
obligation to provide exculpatory statements, except as to 
how the provisions of Rule 6.202(3) (p 69) may be interpret-
ed. 



Sincerely yours 
• 

_ 

Donald L. Reisig, 
President-Elect 

Mr. Gordon F. Proudfoot 
July 12, 1988 
Page 2 

Finally, please note that the American Bar 
Association has a standing committee on criminal justice 
standards whose chairman is Mr. Albert J. Datz of the 
Jacksonville, Florida Bar. Although I am not familiar with 
whether or not that committee has prepared standards of 
discovery impacting upon your subject matter, I am sure that 
a communication directed to Mr. Datz would assist you in 
obtaining information. You may wish to call the ABA 
Information Service number (Chicago-312/988-5158, ABA No. 
132). 

I hope this communication has been of some 
assistance to you. Please feel free to call me if I can be 
of any further assistance. 

DLR:cls 

Enclosures 

cc: Michael Franck (w/o enc) 
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WILLIAM B. KIRKSEY 

CERTIFIED AS A SPECIALIST IN 
CRIMINAL TRIAL ADVOCACY BY 
THE NATIONAL BOARD OF TRIAL ADVOCACY 

KIRKSEY & ASSOCIATES 
ATTORNEYS AT LAW 

SUITE 100-M HERITAGE BUILDING 
401 EAST CAPITOL AT CONGRESS 

REPLY To. 
P.O. BOX 33 

JACKSON, MISSISSIPPI 39205 

(601)3544662 

August 22, 1988 

Mr. Gordon F. Proudfoot 
Boyne Clarke 
Barristers and Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Gordon: 

I apologize for not answering your letter sooner; however, 
due to a trial in Washington, D.C. I have been out of town quite 
often. 

Pat Scanlon has referred your letter of June 10, 1988 
concerning your injury on exculpatory material to me. I will 
attempt to respond in a manner that I hope will be of service to 
you. 

Under the Mississippi Rules of Criminal Procedure there are 
certain matters that a Defendant is entitled to receive from the 
prosecution under Rule 4.06, I enclose a copy of this motion 
under said rule. 

Under the Federal practice you have Rule 16 of the Federal 
Criminal Rules which provide for discovery and also the Jenks Act 
which provides for discovery. The leading case that dictates 
that exculpatory material be provided is Brady v. Maryland and 
Giglio v. U.S., 405 U.S. 150. 

Under both the State and Federal scheme, "trial by ambush" 
is now a thing of the past. With the discovery rules like they 
are, both sides eventually know what the other side has prior to 
trial on the merits. 



.1'  

I hope this information proves helpful, and if I can help 
further please let me know. 

With kindest regards, we remain 

Sincerely, 

RKSEY & ASSOCIATES 

William B. Kirksey 

WBK/ehl 

enclosure 





DISCOVERY Rule 4.06 

Annotations 

Section (1) of the rule is drawn from Fla.R.Crim.P. 3.-
150(B) and ABA Standards, Joinder and Severance § 1.2 
(1968). These two rules are virtually identical. The Florida 
rule, however, omits a section which would allow joinder of 
charges "so closely connected . . . that it would be 
difficult to separate proof of one charge from proof of the 
other." ABA Standards, supra § 1.2(C) (2). The rationale 
behind the omission is that in such a case the defendant would 
have a right to severance. Fla.R.Crim.P. 3.750, Committee 
Note at 229. Se ABA Standard, supra (comment at 17). cf. 
Thompson v. State, 231 Miss. 624, 97 So.2d 227 (1957), 
(right to separate trial does not give defendants a correspond-
ing right to be tried jointly). 

Section (2) of the rule is drawn from Fla.R.Crim.P. 3.-
150(a) and ABA Standards, supra, § 1.1. These rules are al-
most identical in their wording. While the outer limits of 
permissible joinder of offenses is identified, the rule does not 
suggest that a joinder of offenses in such cases would always 
he desirable. ABA Standards, supra (commentary at 10). 
See, Ford v. State, 225 So.2d 287 (Miss.1969) ; Woods v. 
State, 200 Miss. 527, 27 So.2d 895 (1946) ; Johnson v. State, 
196 Miss. 402, 17 So.2d 446 (1944). In Ford, supra, the de-
fendant contended on appeal, that the trial court erred in refus-
ing to consolidate two indictments charging him with man-
slaughter. The court held that the granting or refusing of a 
motion for consolidation is left to the discretion of the trial 
court and absent an abuse of discretion its decision will 
stand. Id. at 381. 

Note: The jury must be instructed to issue separate ver-
dicts on each count. 

Rule 4.06 

DISCOVERY 
The prosecution shall disclose to each defendant or his attor-

ney, upon request and without further court order, the follow-
ing: 

(1) Names and addresses of all witnesses in chief proposed 
to be offered by the prosecution at trial; 
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Rule 4.06 PRETRIAL PROCEDURES 

Copy of any written statement from the defendant; 

Copy of criminal record of the defendant, if proposed to 
be used to impeach; 

Copy of crime lab reports or report or any tests made; 

Exhibit any physical evidence and photos to be offered 
in evidence; and 

Copy of any exculpatory material concerning defend-
ant. 

Upon a showing of materiality to the preparation of the de-
fense, the court may require such other discovery to defense 
counsel as justice may require. 

The court may deny disclosure authorized by this section if it 
finds that there is a substantial risk to any person or physical 
harm, intimidation, bribery, economic reprisals, or unnecessary 
annoyance or embarrassment, resulting from such disclosure, 
which outweighs any- usefulness of the _disclosure to- defense 
counsel. 

The following shall not be subject to disclosure: 

Work Product. Disclosure shall not be required of le-
gal research or of records, correspondence, reports or 
memoranda to the extent that they contain the opin-
ions, theories or conclusions of the prosecuting or de-
fense attorney, or members of legal staff. 

Informants. Disclosure of an informant's identity shall 
not be required unless the confidential informant is to 
be produced at a hearing or trial, or a failure to dis-
close his identity will infringe the constitutional rights 
of the accused. — 

If the defendant requests discovery  under this rule, the de-
fendant shall, subject to-constitutioTiArlImitations, disclose to the 
prosecutor and permit him to inspect, copy, test and photograph, 
the following information and material which corresponds to 
that which the defendant sought and which is in the possession 
or control of the defendant or his counsel: 

Names and addresses of all witnesses in chief proposed 
to be offered by the defendant at trial; 

Exhibit any physical evidence and photos to be offered 
in evidence; and 
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DISCOVERY Rule 4.06 

(3) Any reports or statements of experts, made in connec-
tion with the particular case. 

Defense counsel shall make the foregoing disclosures simulta-
neously with the corresponding disclosure from the prosecutor. 

Except as is otherwise provided or in cases where the witness 
would be forced to reveal self-incriminating evidence, neither the 
counsel for the parties nor other prosecution or defense person-
nel shall advise persons having relevant material or information, 
except the accused, to refrain from discussing the case with op-
posing counsel or showing opposing counsel any relevant materi-
al, nor shall they otherwise impede opposing counsel's investi a-
tion of the case. 

If subsequent to compliance with these rules or orders pursu- 
ant ther, a party discovers additional or information 
which is subject to disclosure, he shall promptly notify the other 
party or his counsel of the existence of such additional material, 
and if the additional material or information is discovered dur-
ing trial, the court shall also be notified. 

The attorney receiving materials on discovery is responsible 
for those materials and shall not distribute them to third par-
ties. 

Upon a showing of cause, the court may at any time order 
that specified disclosures be restEicted or deferred, or make such 
other order as_is appropriate, provided that all material and in-
formation to which a party is entitled must be disclosed in time 
to permit his counsel to make beneficial use thereof. 

When some parts of certain material are discoverable under 
these rules, and other parts not discoverable, as much of the ma-
terial should be disclosed as is consistent with the rules. Materi-
al excised pursuant to judicial order shall be sealed and pre-
served in the records of the court, to be made available to the 
appellate courts in the event of an appeal. 

Upon request of the defendant, the prosecution shall furnish to 
the court in camera, any prior written statements of witnesses. 
If these materials are found to be materially inconsistent with 
the witness's testimony, the statements shall be supplied to de-
fense counsel prior to cross-examination. 

Upon request of any person, the court may permit any show-
ing of cause for denial or regulation of disclosures, or portion of 
such showing, to be made in camera. A record shall be made of 
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Rule 4.06 PRETRIAL PROCEDURES 

such proceedings. If the court enters an order granting relief 
following a showing in camera, the entire record of such show-
ing shall be sealed and preserved in the records of the court, to 
be made available to the appellate court in the event of an ap- 
peal. 

If at any time during the course of the proceedings it is 
brought to the attention of the court that a party has failed to 
comply with an applicable discovery rule or an order issued pur-
suant thereto, the court may order such party to permit the dis-
covery of material and information not previously disclosed, 
grant a continuance, or enter such other order as it deems just 
under the circumstances. 

Willful violation by counsel of an applicable discovery rule or 
an order issued pursuant thereto may subject counsel to appro- 
priate sanctions by the court. 

Annotations 

This rule is modeled fm Add.R. 16th Cir.Ct. Dist. 6, and 
from ABA Standards, Discovery and Procedure Before Trial 

§§ 2.1 to 4.7 (1970). Portions of the proposed rules were 
drawn from Ariz.R.Crim.P. 3.220, which is similar to ABA 
Standards, supra. Other state court rules on discovery tend to 
be similar to the rule. See, e. g., Mo.R.Crim.P. 25.31-45; 
Minn.R.Crim.P. 9. 

It has been suggested that prior notice and statements of 
witnesses may be required by due process and the sixth 
amendment. See 360 C.S. 343, 362-66 
(1959). Mississippi cases present a much more restricted 
view of providing the defense with witnesses' statements be-
fore trial. See Bellow v. State, 238 Miss. 734, 106 So.2d 146 
(1958) ; Armstrong v. State, 243 Miss. 402, 137 So.2d 930 
(1962). See also _274 So.2d 141 (Miss.1973). 
In Armstrong, supra, the court noted that the trial judge has 
discretionary power to determine whether tangible evidence 
under the prosecution's control should be given to the defend-
ant for inspection. However, it was further stated that the 
defendant should be able to inspect tangible evidence which 
may be used against him or which may be helpful in his de-
fense and that the concepts of due process and fair trial 
should prevent concealment of evidence. In Grady, supra, de-
fendant's motions to inspect were granted, and a written report 
was given to the defendant. However, testimony was given at 
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the trial which was at variance with the report. It was held 
that the trial court did not err in permitting the testimony of 
witness which varied from the report, when the defendant 
refu_sed—aastif4F—fnz.  a continuance  to_further investigate the 
facts testified to. 

The basis of providing a defendant with a copy of his own 
statements is threefold: (1) fundamental fairness and the ab-
sence of any compelling reason to withhold disclosure; (2) 
the requirement of the Miranda warnings and the right of the 
defendant to move for suppression; (3) the "better practice" 
language of Cicenia v. LaGay, 357 U.S. 504, 511 (1958). A 
requirement that the defense be allowed to inspect statements 
made by codefendants often rests upon Bruton v. U. S., 391 
U.S. 123 (1968), which held that it was constitutional error to 
try one defendant before a jury which had statements of a co-
defendant implicating the defendant. ABA Standards, su-
pra § 2.1 (commentary, at 58-61). 

Copies of crime lab reports or reports of tests made are re-
quired because of the near impossibility of testing or rebut-
ting expert proof and testimony at trial. Jackson v. State, 243 
So.2d 396 (Miss.1970) held, no error, when a defendant was 
denied a state test report when a portion of the tested sub-
stance was provided to the defendant. It was, however, error 
not to provide the defendant with a sample of the substance 
for test purposes. 

It is to be noted that "relevant" is used as a Imitation on 
the scope of some of the disclosures to be made by the prose-
cutor. This, of course, is to avoid the harassment of materi-
al being demanded which has no bearing on the case. For the 
problem of defining "relevant" see ABA Standards, supra § 
2.1 (commentary at 54-56). 

Section (6) is included, not only to deal with the moral as-
pect of withholding exculpatory evidence, but to deal with the 
constitutional requirement that the prosecution disclose evi-
dence which tends to exculpate the accused or reduce the pen-
alty. Brady v. Maryland, 373 U.S. 83 (1963). Although not 
required as a pretrial disclosure, the information must be dis-
closed at a time so that the defense can make use of it. Thus, 
pretrial would seem to be the most appropriate time for the dis-
closure. See ABA Standards, supra § 2.1 (commentary at 
73-78) ; Ponder v. State, 335 So.2d 885 (Miss.1976). 

The rule insures that information essential to a fair trial 
will not be refused because of no specific requirement to dis- 
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close it. The discretion of the court is utmost in importance 
to this section of the rule. This section seems to be well 
adapted to a large number of Mississippi cases concerning 
discovery. See e. g., Bright v. State, 293 So.2d 818 (Miss. 
1974) ; Peterson v. State, 242 So.2d 420 (Miss.1970) ; ABA 
Standards, supra § 2.5 (commentary at 85-88). 

The section on non-disclosure is largely self-explanatory. 
It is added to protect the thought processes of the prosecuting 
attorney. Opinions, theories and conclusions of the prosecu-
tor or his staff are not subject to discovery. Therefore, the 
following would be protected by the rule: notes or outlines of 
trial strategy, of arguments to be made, of authorities to be 
cited and of questions to be asked witnesses; memoranda be-
tween personnel in the office on legal questions, evidence, 
prospective jurors or other aspects of the case, except medical, 
scientific and experts' reports; records of an attorney's travel 
with respect to a case; summaries and analysis of the case 
file_; evaluations of anticipated witneses or their testimony; 
evaluations of the probability of obtaining certain evidence; 
and investigative sources an techniques. ABA Standards, 
supra § 2.6 (commentary at 91). 

The rule also provides protection for the identity of the in-
formant, one of the few privileges accorded to the prosecu-
tion. (See McCray v. Illinois, 386 U.S. 300 (1967); Roviard 
v. United States, 353 U.S. 53 (1957). 

The rule requires the defendant to give substantially the 
same materials to the prosecution. 

The rule also provides sufficient flexibility to meet the 
needs of exceptional cases. Without this flexibility, the needs 
of such cases will shape discovery policy to the extent that de-
nial will result in all cases, as it does in most jurisdictions. 
44 F.R.D. 481, 499 (1968). ABA Standards, supra § 4.4 
(commentary at 101). It may be necessary in cases where 
there is a likelihood of intimidation of witnesses, harm to 
witnesses, or thwarting an on-going investigation. The court 
is allowed sufficient discretion to tailor its responses to the 
circumstances of the case, thus avoiding undue influence by 
exceptional cases on discovery policy, as well as providing for 
fair trials in such cases. See ABA Standards, supra §§ 4.4 to 
4.6 (commentary at 101-06). 

The rule contains remedies for the violation of rights and 
duties afforded by these rules. Explicit orders to disclose are 
provided for where persons affected have failed to understand 
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the more general provisions of a rule or statute. The court 
may impose sanctions where the breached duty was clear. 
Rather than provide specific sanctions for specific violations, 
the proposed rule leaves the sanctions to the discretion of trial 
courts under appellate court supervision. ABA Standards, su-
pra § 4.7 (commentary at 106-07). 

Rule 4.07 

NOTICE OF ALIBI 

Upon the written demand of the prosecuting attorney stating 
the time, date, and place at which the alleged offense was com- 
mitted, the_defendantshalts e‘ezv_Lth__n_lea.liays,.Qz_aulicilii gafl:. 

r_c_tigie as the court may _direct, upgn the prosecuting attorney a 

notice shall state the pecific place or pces at  which_lbeAe-
fendant claims to hue  been at the time  of tylc_ajkgcd offense  -17-1-fhe names and addresses of the witnesses upon which he in-
tends to rely to establish such alibi. 

Within 10 days thereafter, but in no event less than 10 days 
before Axial, unless the court o erwThsernects,the_p_rosecut-
ing attorney shalr-s-ei-VeThp-on the defendant or his attorney a 
written notice stating the names and addresses of the witnesses 
iip.on whom the state intends to-rely to establish the defendant's 
presence at the scene of the alleged offense and any other -Wit:  
nesses to be relied on-to rebut _testimony of_any_Of ..the-clefebth 
ant's alibi witnesses."7 _ _ 

If prior to or during trial a party learns of an additional wit-
ness whose identity, if known, should have been included in the 
information previously furnished, the party shall promptly noti-
fy the other party or his attorney of the name and address of 
such additional witness. 

Upon the failure of either to comply with the requirements of 
this rule, the court may use such sanctions as it deems proper, 
including: 

Granting a continuance; 

Limiting further discovery of the party failing to com-
ply; 

Imposing criminal sanctions; 
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MICHAEL DONAHOE 
ATTORNEY AT LAW 

New York Block • 46 North Main #2E 
P.O. Box 413 • Helena, Montana 59624 

Phone 406 449-7539 

 

September 2, 1988 

Boyne Clarke 
Barristers and Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Attention: Gordon F. Proudfoot 

Re: The Royal Commission of Inquiry into the prosecution of 
Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

I am writing in behalf of the State Bar of Montana in response to 
your letter dated August 5, 1988, to Max Hansen the President-
Elect of the Montana State Bar Association. Your office has 
inquired as follows: 

Do you have any laws, guidelines issued by government, or 
professional ethical codifications requiring exculpatory 
statements in criminal prosecutions to be delivered up to 
defence counsel at the earliest moment? 

I have been charged with answering your inquiry. 

In the United States a person can be prosecuted criminally by a 
State or by the United States. Most individual states have laws 
in the form of statutes that provide for discovery in a criminal 
case. For example in Montana, as a matter of right, the Defendant 
is entitled to receive from the prosecution the following: 

A list of the names and addresses of all persons whom the 
prosecutor intends to call as witnesses in the case-in-
chief, together with relevant written or recorded state-
ments; 

All written or oral statements of the accused and of any 
person who will be tried with him; 
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The names and addresses of experts who have personally 
examined the accused or any evidence in the particular 
case, together with the results of physical examinations, 
scientific tests, experiments, or comparisons, including 
all written reports or statements made by them in connection 
with the particular case; 

A list of or copies of all papers, documents, photographs, 
or tangible objects that the prosecutor will use at trial 
or that were obtained from or proportedly belonged to the 
accused; and 

All material or information that tends to mitigate or negate 
the accused's guilt as to the offense charged or that would 
tend to reduce his punishment therefore. 

Furthermore the prosecutor must inform the defense of any written 
or recorded material or information showing whether there has 
been any electronic surveillance of any conversations to which 
the accused was a party and whether a search warrant has been 
executed in connection with the case. Also the defense is 
entitled to know whether the case involves an informant, and if 
so his identity, in some circumstances. Thus as a matter of right 
in Montana the defense is entitled to a considerable amount of 
information in the way of discovery in a criminal prosecution. 

In addition the defense can make a written request for additional 
material upon a showing that he has substantial need for such 
material in the preparation of his case and that without the 
information he would suffer undo hardship in the preparation of 
his defense. I have enclosed a copy of these Montana Statutes for 
your consideration. 

In the Federal arena, which would be a prosecution conducted by 
the United States, the defendant is also entitled to information. 
However in some respects the rules in Federal Court are in a 
state of flux and not as clearly defined as the rules in the 
State system. In this connection I direct your attention to Rule 
16 of the Federal Rules of Criminal Procedure (a copy is 
enclosed). As you can see there is significant information that 
must be revealed by the prosecution upon request from the 
defense. However there are other considerations beyond Rule 16 
that must be considered in a federal prosecution. For example 
some cases decided by the United States Supreme Court suggest 
that the prosecution may have duties under the constitution to 
supply the defense with evidence. 

Brady -vs- Maryland, 373 U.S. 83 is an illustration of this legal 
reasoning (a copy of the case is enclosed). Since Brady a number 
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of other decisions of the United States Supreme Court have 
discussed the defendant's right of access to evidence. In this 
regard I have enclosed for your consideration a brief that I 
recently prepared in a criminal appeal. Specifically I direct 
your attention to Issue No. 4 of the brief which is taken up 
beginning on page 15. As you can see the issue in the trial court 
was whether the indictment should have been dismissed or in the 
alternative the government's evidence suppressed due to pre-
indictment delay. I reference this portion of the brief to show 
you that there is law in the United States which says that lack 
of access to evidence can constitute a tactical disadvantage and 
therefore result in a violation of due process. 

Understand Mr. Proudfoot that these cases say that the defendant 
must show "substantial prejudice". This burden is not an easy one 
to meet. However as a criminal defense attorney my sense is that 
the defense bar is beginning to demand that the government make 
more thorough investigations with an eye toward being fair to the 
accused. For instance see the cases that I cited on page 22 of 
the brief that say that the prosecution owes the accused a duty 
to see that justice is done. Also see the case of California -vs-
Trombetta, 475 U.S. 479 that I cited at page 20 of the brief. 
Trombetta says that the government can transgress constitutional 
limitations if in the exercise of its sovereign powers it hampers 
a criminal defendant's preparation for trial. 

Frankly Mr. Proudfoot there is a lot of information that I could 
supply on this issue. However due to the time restraints 
associated with my busy practice I am prohibited from going into 
greater depth at this time. Certainly if you desire further 
information, and I have the time available, I would be happy to 
address further inquiries from your office. 

I hope the enclosed material benefits the Commission. It is my 
fervent belief that the government owes a duty to the accused as 
well as the victim. Disinterested investigative practices should 
be the standard rather than the exception. The defense is 
entitled to a fair shake from the government and, moreover, the 
defense is entitled to know what the prosecution is holding in 
the way of exculpatory evidence. It is the only fair way to do 
it. 

Thank you for your inquiry I am yours 

Sincerely, 

(IlMichael Donahoe 

MD/js 
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46-15-203 CRIMINAL PROCEDURE 480 

46-15-203. Additional requirements when initiated by state or 
witness. The following additional requirements shall apply if the deposition 
is taken at the instance of the state or a witness: 

The officer having custody of a defendant shall be notified of the time 
and place set for examination and keep him in the presence of the witness 
during the examination. 

A defendant not in custody shall be given notice and shall have the 
right to be present at the examination. 

The state shall pay to the defendant's attorney and to a defendant not 
in custody expenses of travel and subsistence for attendance at the examina-
tion. 

History: En. 95-1802 by Sec. 1, Ch. 196, L. 1967; R.C.M. 1947, 95-1802(g). 

46-15-204. Use of depositions at trial. (1) At the trial or upon any 
hearing, a part or all of a deposition, so far as otherwise admissible under the 
rules of evidence, may be used if it appears that: 

the witness is dead; 
the witness is out of the state of Montana unless it appears that the 

absence of the witness was procured by the party offering the deposition; 
the witness is unable to attend or testify because of sickness or infir-

mity; or 
the party offering the deposition has been unable to procure the 

attendance of the witness by subpoena. 
Any deposition may also be used by any party for the purpose of con-

tradicting or impeaching the testimony of the deponent as a witness. 
If only a part of a deposition is offered in evidence by a party, an 

adverse party may require him to offer all of it which is relevant to the part 
offered and any party may offer other parts. 

Objections to receiving in evidence a deposition or part thereof may be 
made as provided in civil actions. 

For the purposes of this section, the word "deposition" shall in addi-
tion include any sworn testimony previously given by a witness which has 
been recorded and transcribed by a qualified stenographer and given in the 
presence of the defendant and cross-examined by him or his attorney on mat-
ters relevant to the trial or hearing where such deposition is sought to be 
used. 

History En. 95-1802 by Sec. 1, Ch. 196, L. 1967; R.C.M. 1947, 95-1802(e), (f). 
Cross-References 

Objections to receiving deposition in evidence, 
Rules 30(c), 32, M.R.Civ.P. (see Title 25, ch. 20). 

Part 3 
Discovery - Immunity for Witnesses 

46-15-301. Repealed. Sec. 11, Ch. 202, L. 1985. 
History En. 95-1803 by Sec. 1, Ch. 196, L. 1967; amd. Sec. 26, ('h. 184, L. 1977; R.C.N1. 

1947, 95-1803(1), (3); amd. Sec. 14, Ch. 713, L. 1979; amd. Sec. 1, Ch. 557, L. 1981. 

46-15-302. Repealed. Sec. 11, Ch. 202, L. 1985. 
History: (1), (2)En. 95-1801 by Sec. I, Ch. 196, L. 1967; Sec. 95-1801, R.C.N1. 1947; (3)Fn. 

95-1803 by Sec. 1, Ch. 196, L. 1967; amd. Sec. 26, Ch. 184, L. 1977; Sec. 95-1803, R.(.\1. 1947; 
R.C.N1. 1947, 95-1801(d), 95-1803(2); amd. Sec. 1, Ch. 496, L. 1979. 
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46-15-303. Repealed. Sec. 11, Ch. 202, L. 1985. 
History En. 95-1804 by Sec. 1, Ch. 196, L. 1967; R.C.M. 1947, 95-1804. 

46-15-304 through 46-15-310 reserved. 

46-15-311. Renumbered 46-15-331 by Code Commissioner, 1985. 

46-15-312. Renumbered 46-15-332 by Code Commissioner, 1985. 

46-15-313 through 46-15-320 reserved. 

46-15-321. Definitions. As used in 46-15-321 through 46-15-329, unless 
the context requires otherwise, the following definitions apply: 

(I) "Defendant" means the defense, including the accused, his counsel, 
and defense counsel's staff or investigators. 

(2) "Make available for examination and reproduction" means to make 
material and information subject to disclosure available upon request at a des-
ignated place during specified reasonable times and provide suitable facilities 
or arrangements for reproducing it. The term does not mean that the disclos-
ing party is required to make copies at its expense, to deliver the materials 
or information to the other party, or to supply the facilities or materials 
required to carry out tests on disclosed items. The parties may by mutual 
consent make any other or additional arrangements. 

(3) "Statement" means: 
a writing signed or otherwise adopted or approved by a person; 
a mechanical, electrical, or other recording of a person's oral communi-

cations or a transcript thereof; and 
a writing containing a verbatim record as a summary of a person's oral 

communications. 
(4) "Superseded notes" means handwritten notes, including field notes, 

that have been substantially incorporated into a statement. Such notes may 
no longer themselves be considered a statement. 

History En. Sec. 1, Ch. 202. L. 1985. 

46-15-322. Disclosure by prosecution. (1) Upon arraignment in dis-
trict court or at such later time as the court may for good cause permit, the 
prosecutor shall make available to the defendant for examination and repro-
duction the following material and information within his possession or con-
trol: 

a list of the names and addresses of all persons whom the prosecutor 
intends to call as witnesses in the case-in-chief, together with their relevant 
written or recorded statements; 

all written or oral statements of the accused and of any person who 
will be tried with him; 

the names and addresses of experts who have personally examined the 
accused or any evidence in the particular case, together with the results of 
physical examinations, scientific tests, experiments, or comparisons, including 
all written reports or statements made by them in connection with the partic-
ular case; 
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a list or copies of all papers, documents, photographs, or tangible 
objects that the prosecutor will use at trial or that were obtained from or 
purportedly belong to the accused; and 

all material or information that tends to mitigate or negate the 
accused's guilt as to the offense charged or that would tend to reduce his pun-
ishment therefor. 

(2) At the same time the prosecutor shall inform the defendant of and 
make available to the defendant for examination and reproduction any writ-
ten or recorded material or information within his possession or control 
regarding: 

whether there has been any electronic surveillance of any conversa-
tions to which the accused was a party; 

whether a search warrant has been executed in connection with the 
case; 

whether the case has involved an informant, and, if so, his identity if 
the defendant is entitled to know either or both of these facts under Rule 502 
of the Montana Rules of Evidence and 46-15-324(3). 

(3) The prosecutor, upon written request, shall make available to the 
defendant for examination, testing, and reproduction any specified items con-
tained in the list submitted under subsection (1)(d). The prosecutor may 
impose reasonable conditions, including an appropriate stipulation concerning 
chain of custody, to protect physical evidence produced under this section. 

(4) The prosecutor's obligation of disclosure extends to material and infor-
mation in the possession or control of members of his staff and of any other 
p s ns who have participated in the investigation or evaluation of the case. 

(5 Upon motion of the defendant showing that he has substantial need 
tn___tlytsr  preparation of his case for additional material or information not 
otherwise provided for and that he is unable without undue hardship to 
obtain the substantial equivalent by other means, the court in its discretion 
may order any person to make it available to him. The court may, upon the 
request of any person affected by the order, vacate or modify the order if 
compliance would be unreasonable or oppressive. 

(6) The prosecutor shall furnish to the defendant no later than 5 days 
before trial or at such later time as the court may for good cause permit, 
together with their relevant written or recorded statements, a list of the 
names and addresses of all persons whom he intends to call as rebuttal wit-
nesses to the defenses of alibi, compulsion, entrapment, justifiable use of 
force, mistaken identity, or good character or the defense that the accused did 
not have a particular state of mind that is an element of the offense charged. 

History: En. Sec. 2, Ch. 202, L. 1985. 

46-15-323. Disclosure by accused. (1) At any time after the filing in 
district court of an indictment or information, the accused, in connection with 
the particular crime with which he is charged, shall upon written request of 
the prosecutor and for good cause shown: 

appear in a line-up; 
speak for identification by witnesses; 
be fingerprinted, palm printed, footprinted, or voiceprinted; 
pose for photographs not involving reenactment of an event; 
try on clothing; 
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permit the taking of samples of his hair, blood, saliva, urine, or other 
specified materials that involve no unreasonable intrusions of his body; 

provide specimens of his handwriting; or 
submit to a reasonable physical or medical inspection of his body; 

however, such inspection does not include psychiatric or psychological exami-
nation. 

(2) The accused is entitled to the presence of counsel at the taking of any 
evidence pursuant to subsection (1). Subsection (1) supplements and does not 
limit any other procedures established by law. 

(3) Within 30 days after arraignment in district court or at such later time 
as the court may for good cause permit, the defendant shall provide the 
prosecutor with a written notice of his intention to introduce evidence at trial 
of good character or the defenses of alibi, compulsion, entrapment, justifiable 
use of force, or mistaken identity or the defense that the accused did not have 
a particular state of mind that is an essential element of the offense charged. 
The notice must specify for each defense the names and addresses of the per-
sons that will be called as witnesses at trial in support of the defense. Prior 
to trial the defendant shall, upon motion and showing of good cause, add to 
the list of witnesses the names of any additional witnesses. After the trial 
commences, no witnesses may be called by the defendant in support of these 
defenses unless the name of the witness is included on the list, except for 
good cause shown. Any evidence that reasonably becomes available after the 
initial 30 days shall be admitted if 46-15-327 is complied with. 

(4) Simultaneously with the notice of defenses submitted under subsection 
(3), the defendant shall make available to the prosecutor for testing, examina-
tion, or reproduction: 

the names and addresses of all persons, other than the accused, whom 
he will call as witnesses at trial, together with all statements made by them 
in connection with the particular case; 

the names and addresses of experts whom he will call at trial, together 
with the results of their physical examinations, scientific tests, experiments, 
or comparisons, including all written reports and statements made by them 
in connection with the particular case; and 

a list of all papers, documents, photographs, and other tangible objects 
that he will use at trial. 

(5) The defendant's obligation under this section extends to material and 
information within the possession or control of the defendant or his attorneys 
and agents. 

(6) Upon motion of the prosecutor showing that he has substantial need 
in the preparation of his case for additional material or information not 
otherwise provided for, that he is unable without undue hardship to obtain 
the substantial equivalent by other means, and that disclosure thereof will not 
violate the accused's constitutional rights, the court in its discretion may 
order any person to make such material or information available to him. The 
court may, upon request of any person affected by the order, vacate or modify 
the order if compliance would be unreasonable or oppressive. 

History En. Sec. 3, Ch. 202, L. 1985. 

Cross-References Notice of defense of mental disease or defect, 
Self-incrimination and double jeopardy, Art. 46-14-201 

IF sec. 25, Mont. Const. 
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46-15-324. Materials not subject to disclosure. (1) Except as pro-
vided in subsection (2), disclosure is not required for the work product of the 
prosecuting or defense attorney. 

If exculpatory information is contained in the work product, that 
information must be disclosed. 

Disclosure of the existence of an informant or of the identity of an 
informant who will not be called to testify is not required if: 

disclosure would result in substantial risk to the informant or to his 
operational effectiveness; and 

the failure to disclose will not infringe the constitutional rights of the 
accused. 

History En. Sec. 4, Ch. 202, L. 1985. 

46-15-325. Failure to call a witness or raise a defense. The fact 
that a witness' name is on a list furnished pursuant to 46-15-321 through 
46-15-329 or that a matter contained in a pretrial notice is not raised may 
not be commented upon at trial unless the court, on motion of a party, allows 
such comment after finding that the inclusion of the witness' name or the 
pretrial notice constituted an abuse of the applicable disclosure requirement 
or that other good cause is shown. 

History En. Sec. 5, Ch. 202, L. 1985. 

46-15-326. Use of materials. Except as provided in 46-11-401, any 
materials, including witness lists, furnished to an attorney pursuant to 
46-15-321 through 46-15-329 may not be disclosed to the public but may be 
disclosed to others only to the extent necessary for the proper conduct of the 
case. 

History: En. Sec. 6, Ch. 202, L. 1985. 

46-15-327. Continuing duty to disclose. If at any time after a disclo-
sure has been made any party discovers additional information or material 
that would be subject to disclosure had it been known at the time of disclo-
sure, such party shall promptly notify all other parties of the existence of the 
additional information or material and make an appropriate disclosure. 

I listory En. Sec. 7, Ch. 202, L. 1985. 

46-15-328. Excision and protective orders. (1) Upon a motion of any 
party showing good cause, the court may at any time order that disclosure of 
the identity of any witness be deferred for any reasonable period of time, not 
to extend beyond 5 days prior to the date set for trial, or that any other dis-
closures required by 46-15-321 through 46-15-329 be denied, deferred, or regu-
lated when it finds: 

that the disclosure would result' in a risk or harm outweighing any use-
fulness of the disclosure to any party; and 

that the risk cannot be eliminated by a less substantial restriction of 
discovery rights. 

Whenever the court finds, on motion of any party, that only a portion 
of a document or other material is discoverable under 46-15-321 through 
46-15-329, it may authorize the party disclosing it to excise that portion of 
the material which is nondiscoverable and disclose the remainder. 

On motion of the party seeking a protective or excision order or in 
submitting for the court's determination the discoverability of any material or 
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information, the court may permit him to present the material or information 
for the inspection of the judge alone. Counsel for all other parties are entitled 
to be present when such presentation is made. 

(4) If the court enters an order that any material or any portion thereof 
is not discoverable under 46-15-321 through 46-15-329, the entire text of the 
material must be sealed and preserved in the record in the event of an appeal. 

History En. Sec. 8, Ch. 202, L. 1985. 

46-15-329. Sanctions. If at any time during the course of the proceed-
ing it is brought to the attention of the court that a party has failed to com-
ply with any of the provisions of 46-15-321 through 46-15-329 or any order 
issued pursuant to 46-15-321 through 46-15-329, the court may impose any 
sanction that it finds just under the circumstances, including but not limited 
to: 

ordering disclosure of the information not previously disclosed; 
granting a continuance; 
holding a witness, party, or counsel in contempt; 
precluding a party from calling a witness, offering evidence, or raising 

a defense not disclosed; or 
declaring a mistrial when necessary to prevent a miscarriage of justice. 

History: En. Sec. 9, Ch. 202, L. 1985. 

46-15-330 reserved. 

46-15-331. Compelling testimony or production of evidence — 
immunity. Before or during trial in any judicial proceeding, a justice of the 
supreme court or judge of the district court, upon request by the attorney 
prosecuting or counsel for the defense, may require a person to answer any 
question or produce any evidence that may incriminate him. If a person is 
required to give testimony or produce evidence in accordance with this section 
in any investigation or proceeding, no compelled testimony or evidence or any 
information directly or indirectly derived from such testimony or evidence 
may be used against the witness in any criminal prosecution. Nothing in this 
section prohibits a prosecutor from granting immunity from prosecution for 
or on account of any transaction, matter, or thing concerning which a witness 
is compelled to testify if the prosecutor determines, in his sole discretion, that 
the ends of justice would be served thereby. Immunity may not extend to 
prosecution or punishment for false statements given in any testimony 
required under this section. 

History En. 95-1807 by Sec. 7, Ch. 513, L. 1973; R.C.M. 1947, 95-1807; amd. Sec. 4, Ch. 
577, L. 1983; Sec. 46-15-311, N1CA 1983; redes. 46-15-331 by Code Commissioner, 1985. 

46-15-332. Privileged matters. All matters which are privileged upon 
the trial are privileged against disclosure through any discovery procedure. 

History En. 95-1803 by Sec. 1, Ch. 196, L. 1967; amd. Sec. 26, Ch. 184, L. 1977; R.C.M. 
1947, 95-1803(4); Sec. 46-15-312, MCA 1983; redes. 46-15-332 by Code Commissioner, 1985. 

Part 4 
Evidence in Cases Involving Sexual Offenses 

Part Cross-References 
Provisions generally applicable to sexual 

crimes, 45-5-511. 
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46-15-401. When videotaped testimony admissible. For any prose-
cution commenced under 45-5-502(3), 45-5-503, 45-5-505, or 45-5-507, the 
testimony of the victim, at the request of such victim and with the concur-
rence of the prosecuting attorney, may be recorded by means of videotape for 
presentation at trial. The testimony so recorded may be presented at trial and 
shall be received into evidence. The victim need not be physically present in 
the courtroom when the videotape is admitted into evidence. 

History: En. 95-1814 by Sec. 1, Ch. 384, L. 1977; R.C.M. 1947, 95-1814; amd. Sec. 1, Ch. 
151, L. 1979; amd. Sec. 1, Ch. 8, L. 1983. 

46-15-402. Procedure at videotaping. (1) The procedural and eviden-
tiary rules of the state of Montana which are applicable to criminal trials 
within the state of Montana shall apply to the videotape proceedings author- 
ized by this part. 

(2) The district court judge, the prosecuting attorney, the victim, the 
defendant, the defendant's attorney, and such persons as are deemed neces-
sary by the court to make the recordings authorized under this part shall be 
allowed to attend the videotape proceedings. 

History: En. 95-1815 by Sec. 2, ('h. 384, L. 1977; R.C.N1. 1947, 95-1815. 

46-15-403. Court order to protect privacy of victim. Videotapes 
which are part of the court record are subject to a protective order of the 
court for the purpose of protecting the privacy of the victim. 

History: En. 95-1816 by Sec. 3, Ch. 384, L. 1977; R.C.N1. 1947, 95-1816. 

Cross-References 
Right of privacy, Art. II, sec. 10, Mont. Const. 

46-15-404 through 46-15-410 reserved. 

46-15-411. Payment for medical evidence. (1) The local law enforce-
ment agency within whose jurisdiction an alleged incident of sexual inter-
course without consent occurs shall pay for the medical examination of a 
victim of alleged sexual intercourse without consent when the examination is 
directed by such agency and when evidence obtained by the examination is 
used for the investigation or prosecution of an offense. 

(2) This section does not require a law enforcement agency to pay any 
costs of treatment for injuries resulting from the alleged offense. 

History: En. 95-1813 by Sec. 1, Ch. 128, L. 1977; R.C.M. 1947, 95-1813. 

Cross-References 
Sexual intercourse without consent, 45-5-503. 

CHAPTER 16 

TRIAL IN DISTRICT COURT 

Part 1 — General Provisions 

46-16-101. Who given precedence on calendar. 
46-16-102. Right to jury trial — waiver. 
46-16-103. Who decides questions of law and fact. 
96-16-104. Plea of not guilty. 
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ott P. Helvie 
Chief Deputy 

OFFICE 
OF THE 

PUBLIC DEFENDER 
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COUNTY-CITY BUILDING 
LINCOLN, NEBRASKA 68508 

(402)471-7631 

August 11 , 1988 

Mr. Gordon F. Proudfoot 
Byne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
PO BOX 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

RE: Canadian Bar Submission to Royal Commission on Prosecution 
of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

Your letter of June 10, 1988, to Mr. Robert T. Grimit, President 
Elect of the Nebraska Bar Association was forwarded to me for 
response. Enclosed please find a memorandum prepared by staff in 
my office concerning the statutory and case law guidelines along 
with professional ethical codifications concerning the 
prosecutions duty to deliver to the defense exculpatory evidence. 
I believe the memorandum enclosed along with the attached cases 
set forth the standards imposed upon prosecutors in the State of 
Nebraska to disclose exculpatory or mitigating evidence. If you 
have any additional questions after reviewing the memorandum and 
c se law, please let me know and I'll be glad to try to answer 

m. 

SPH:lm 

Enc. 

pc Mr. Robert Grimit 
President-Elect 
Nebraska State Bar Assoc. 

Dennis R. Keefe 
Lancaster County Public Defender 
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PREPARATION FOR TRIAL § 29-1912 
§ 29-1909. Witness From Another State; Not Subject to Arrest or 

Civil Process While in This State 
If a person comes into this state in obedience to a summons di-

recting him to attend and testify in this state, he shall not while in this 
state pursuant to such summons be subject to arrest for the service of 
process, civil or criminal, in connection with matters which arose before 
his entrance into this state under the summons. If a person passes 
through this state while going to another state in obedience to a 
summons to attend and testify in that state or while returning there-
from, he shall not while so passing through this state be subject to 
arrest or the service of process, civil or criminal, in connection with 
matters which arose before his entrance into this state under the 
summons. 

§ 29-1910. Act; How Construed 
Sections 29-1906 to 29-1911 shall be so interpreted and construed as 

to effectuate their general purpose to make uniform the law of the 
states which enact them. They shall be construed as supplemental to 
and cumulative with section 29-1904. 

§ 29-1911. Act; How Cited 
Sections 29-1906 to 29-1911 may be cited as the Uniform Act to 

Secure the Attendance of Witnesses from Without a State in Criminal 
Proceedings. 

(c) DISCOVERY 
§ 29-1912. Discovery; Defendant; Request to Inspect and Make 

Copies of Evidence; Granted; When 
(1) When a defendant is charged with a felony or when a defendant 

is charged with a misdemeanor or a violation of a city or village 
ordinance for which imprisonment is a possible penalty, he or she may 
request the court where the case is to be _tried, at any time after the 
filing of the indictment, information, or complaint to order the prose-
cuting attorney to permit the defendant to inspect and copy or photo-
graph: 

The defendant's statement, if any. For purposes of this subdivi-
sion statement shall mean a written statement made by the defendant 
and signed or otherwise adopted or approved by him or her, or a 
stenographic, mechanical, electrical, or other recording, or a transcrip-
tion thereof, which is a substantially verbatim recital of an oral 
statement made by the defendant to an agent of the prosecution, state, 
or political subdivision thereof, and recorded contemporaneously with 
the making of such oral statement; 

The defendant's prior criminal record, if any; 
The defendant's recorded testimony before a grand jury; 
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The names and addresses of witnesses on whose evidence 
charge is based; 

The results and reports of physical or mental examinations, 
of scientific tests, or experiments made in connection with the parti 
lar case, or copies thereof; and 

(0 Documents, papers, books, accounts, letters, photographs, ob* 
or other tangible things of whatsoever kind or nature which could 
used as evidence by the prosecuting authority. 

(2) The court may issue such an order pursuant to the provisions 
this section. In the exercise of its judicial discretion the court 
consider among other things whether 

The request is material to the preparation of the defense; 
The request is not made primarily for the purpose of harassing 

the prosecution or its witnesses; 
The request, if granted, would not unreasonably delay the trial of 

the offense and an earlier request by the defendant could not have 
reasonably been made; 

There is no substantial likelihood that the request, if granted, 
would preclude a just determination of the issues at the trial of the 
offense; or 

The request, if granted, would not result in the possibility of 
bodily harm to, or coercion of, witnesses. 

Whenever the court refuses to grant an order pursuant to the 
provisions of this section, it shall render its findings in writing together 
with the facts upon which the findings are based. 

Whenever the prosecuting attorney believes that the granting of 
an order under the provisions of this section will result in the possibili-
ty of bodily harm to witnesses or that witnesses will be coerced, the 
court may permit him or her to make such a showing in the form of a 
written statement to be inspected by ,the court alone. The statement 
shall be sealed and preserved in the records of the court to be made 
available to the appellate court in the event of an appeal by the 
defendant. 

§ 29-1913. Discovery; Evidence of Prosecuting Authority; Test 
or Analysis by Defense; When Allowed; When Inad-
missible 

(1) When in any felony prosecution or any prosecution for a misde-
meanor or a violation of a city or village ordinance for which imprison-
ment is a possible penalty, the evidence of the prosecuting authority 
consists of scientific tests or analyses of ballistics, firearms identifica-
tion, fingerprints, blood, semen, or other stains, upon motion of the 
defendant the court where the case is to be tried may order the 
prosecuting attorney to make available to the defense such evidence 
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necessary to allow the defense to conduct like tests or analyses with its 
own experts. The order shall specify the time, place, and manner of 
making such tests or analyses by the defense. Such an order shall not 
be entered if the tests or analyses by the defense cannot be made 
because of the natural deterioration of the evidence. 

(2) If the evidence necessary to conduct the tests or analyses by the 
defense is unavailable because of the neglect or intentional alteration 
by representatives of the prosecuting authority, other than alterations 
necessary to conduct the initial tests, the tests or analyses by the 
prosecuting authority shall not be admitted into evidence. 

§ 29-1914. Discovery; Order; Limitation 
Whenever an order is issued pursuant to the provisions of section 

29-1912 or 29-1913, it shall be limited to items or information within 
the possession, custody, or control of the state or local subdivisions of 
government, the existence of which is known or by the exercise of due 
diligence may become known to the prosecution. 

§ 29-1915. Discovery; Order; Specify Time, Place, and Manner 
of Inspections and Making Copies 

An order issued pursuant to the provisions of sections 29-1912 to 
29-1921 shall specify the time, place, and manner of making the 
inspections and of making copies or photographs and may prescribe 
such terms and conditions as are just. 

§ 29-1916. Discovery; Order; Reciprocity to Prosecution; Waiv-
er of Privilege of Self-Lncrimination 

(1) Whenever the court issues an order pursuant to the provisions of 
sections 29-1912 and 29-1913, the court may condition its order by 
requiring the defendant to grant the prosecution like access to compa-
rable items or information included within the defendant's request 
which: 

Are in the possession, custody, or control of the defendant; 
The defendant intends to produce at the trial; and 
Are material to the preparation of the prosecution's case. 

(2) Whenever a defendant is granted an order under the provisions 
of sections 29-1912 to 29-1921, he shall be deemed to have waived his 
privilege of self-incrimination for the purposes of the operation of the 
provisions of this section. 

§ 29-1917. Discovery; Deposition of Witness; When; Procedure; 
Use of Deposition 

(1) At any time after the filing of an indictment or information in a 
felony prosecution, the prosecuting attorney or the defendant may 
request the court to allow the taking of a deposition of any person other 
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than the defendant who may be a witness in the trial of the off 
The court may order the taking of the deposition when it finds 
testimony of the witness: 

May be material or relevant to the issue to be determined at 
trial of the offense; or 

May be of assistance to the parties in the preparation of their 
respective cases. 

An order granting the taking of a deposition shall include 
time and place for taking such deposition and such other conditions 
the court determines to be just. 

The proceedings in taking the deposition of a witness purs 
to the provisions of this section and returning it to the court shall be 
governed in all respects as the taking of depositions in civil cases. 

A deposition taken pursuant to the provisions of this section may, 
be used at the trial by any party solely for the purpose of con 
or impeaching the testimony of the deponent as a witness. 

§ 29-1918. Discovery of Additional Evidence; Notify Other Party 
If, subsequent to compliance with an order for discovery under the 

provisions of sections 29-1912 to 29-1921, and prior to or during trial, a 
party discovers additional material which he would have been under a 
duty to disclose or produce at the time of such previous compliance, he 
shall promptly notify the other party or his attorney and the court of 
the existence of the additional material. 

§ 29-1919. Discovery; Failure to Comply; Effect 
If, at any time during the course of the proceedings it is brought to 

the attention of the court that a party has failed to comply with the 
provisions of sections 29-1912 to 29-1921 or an order issued pursuant to 
the provisions of sections 29-1912 to 29-1921, the court may: 

Order such party to permit the discovery or inspection of materi-
als not previously disclosed; 

Grant a continuance; 
Prohibit the party from calling a witness not disclosed or intro-

ducing in evidence the material not disclosed; or 
Enter such other order as it deems just under the circumstances. 

§ 29-1920. Discovery; Indigent Defendant; Costs; How Taxed 
Whenever a defendant is adjudged indigent, the reasonable costs 

incurred in the operation of the provisions of sections 29-1912 to 29-
1921 shall be taxed as costs against the prosecuting authority. 
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§ 29-1921. Discovery; Attorney-Client Privilege Protected 

Nothing in sections 29-1912 to 29-1921 shall be construed to autho-
rize any disclosure which would violate the attorney-client privilege. 

§ 29-1922. Discovery; Motion to Produce Statement of Defen-
dant and Names of Eyewitnesses; Filing; Order 

Any defendant may file a motion to produce any statement made by 
the defendant, or furnish the name of every eyewitness who has 
identified the defendant at a lineup or showup. The motion shall be 
filed in the court where the case is to be tried and may be made at any 
time after the information, indictment, or complaint is filed, and must 
be filed at least ten days before trial or at the time of arraignment, 
whichever is the later, unless otherwise permitted by the court for good 
cause shown. Upon a showing that the items requested by the defen-
dant may be material to the preparation of his or her defense and that 
the request is reasonable, the court shall entertain such motion and 
upon sufficient showing may at any time order that the discovery or the 
inspection be denied, restricted, or deferred or may specify the time, 
place, and manner of the making of the examination and the taking of 
copies of items requested and may prescribe such other terms and 
conditions as are just. 

§ 29-1923. Discovery; Additional Statement of Defendant or 
Name of Eyewitness; Order of Court 

If, subsequent to compliance with an order issued pursuant to 
section 29-1922, and prior to or during trial, the prosecuting authority 
discovers any additional statement made by the defendant or the name 
of any eyewitness who has identified the defendant at a lineup or 
showup previously requested or ordered which is subject to discovery or 
inspection under section 29-1922, he or she shall promptly notify the 
defendant or his or her attorney or the court of the existence of this 
additional material. If at any time during the course of the proceed-
ings it is brought to the attention of the court that the prosecuting 
authority has failed to comply with this section or with an order issued 
pursuant to section 29-1922, the court may order the prosecuting 
authority to permit the discovery or inspection of materials or witness-
es not previously disclosed, grant a continuance, or prohibit the prose-
cuting authority from introducing in evidence the material or the 
testimony of the witness or witnesses not disclosed, or it may enter such 
other order as it deems just under the circumstances. 

§ 29-1924. Statement, Defined 
The term statement as used in sections 29-1922 and 29-1923 shall 

mean (1) a written statement made by such defendant and signed or 
otherwise adopted or approved by him or her; or (2) a stenographic, 
mechanical, electrical, or other recording, or a transcription thereof, 
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EXCULPATORY STATEMENTSLEVIDENCE 

For the past 25 years, the right of an accused to obtain 

favorable evidence from a prosecutor has been recognized by the 

U.S. Supreme Court. Since that time, the issue has been 

considered in several cases by that court as well as by state and 

appellate courts. These will be reviewed here, along with other 

codifications and statements on the issue. 

CASE LAW  

U.S. Supreme Court  

BradY V. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215 

(1963) 

The first recognition by the U.S. Supreme Court of the 

prosecutor's duty to provide exculpatory evidence to the defense 

came in this capital case. After Brady was tried, convicted and 

sentenced for murder, and the conviction was affirmed, a 

statement by a co-defendant admitting to the murder was 

discovered. The statement had been withheld by the prosecutor. 

Brady appealed, claiming that his right to a fair trial was 

violated and the suppression violated the Due Process Clause of 

the Fourteenth Amendment. The U.S. Supreme Court agreed. "We 

now hold that the suppression by the prosecution of evidence 

favorable to an accused upon request violates due process where 

the evidence is material either to guilt or to punishment, 

irrespective of the good faith or bad faith of the prosecution." 

Brady at 87, 10 L.Ed.2d at 218. The Court affirmed the appellate 

court's reversal and remanded the case for retrial on the 

punishment issue only. 



Giglio v. United States, 405 U.S. 150, 92 S. Ct. 763, 31 L.Ed.2d 

104 (1972). 

Brady dealt with exculpatory statements. The Court also 

ruled in Giglio that other exculpatory evidence must be 

disclosed. The Court held that nondisclosure of the government's 

agreement with a co-conspirator affected the co-conspirator's 

credibility and the due process rights of the defendant were 

violated. Giglio was convicted of forgery and sentenced to five 

years' imprisonment. While awaiting appeal, the defense learned 

of evidence that the government had allegedly promised not to 

prosecute its key witness in exchange for his testimony. The 

Court said that a witness' reliability and credibility may help 

determine guilt or innocence and that nondisclosure of evidence 

about credibility comes under the general rule of Brady. 

The evidence must be material, however, according to the 

Court, which held that any agreement about a future prosecution 

is relevant to the witness' credibility and the jury should be 

told of it. A new trial was ordered. 

Moore v. Illinois, 408 U.S. 786, 92 S. Ct. 2562, 33 L.Ed.2d 706, 

reh'g denied, 409 U.S. 897, 93 S. Ct. 87, 34 L.Ed.2d 155 

(1972). 

The Court applied the Brady standards to a death penalty 

case in Moore, identifying three elements necessary to prove a 

due process violation. The evidence must have been suppressed by 

the prosecutor after a request by the defense; must be favorable 

to the defense; and must be material. The Court upheld the Brady  

principles, but found no violation of them in this case. In a 



separate opinion, concurring in part and dissenting in part, 

Justice Marshall, joined by Justices Douglas, Stewart and Powell, 

stated that the defendant was denied a fair trial by the 

nondisclosure of certain evidence. "When the State possesses 

information that might well exonerate a defendant in a criminal 

case, it has an affirmative duty to disclose that information." 

Moore at 809, 33 L.Ed.2d at 721. 

United States v. Agurs, 427 U.S. 97, 96 S. Ct. 2392, 49 L.Ed.2d 

342 (1976). 

The issue of the request by the defense for exculpatory 

evidence was addressed by the Court in Agurs, in which the 

defendant's only defense for murder was self-defense. After her 

conviction for second-degree murder, defense counsel learned that 

the victim had a prior criminal record which would have 

demonstrated his tendencies to violent behavior. The prosecutor 

knew of his record, but did not disclose it. Even though the 

defense made no request for the information, the defendant 

appealed, seeking a new trial. 

Three situations may arise where the Brady standards may 

apply, the Court held. The first involves perjured testimony of 

which the prosecutor had or should have had knowledge. The Court 

has held that such convictions are unfair and must be set aside 

if there is any possibility that the perjured testimony affected 

the jury's decision. That standard was not at stake in this 

case. The second situation is illustrated by Bradv, where the 

prosecution receives a pretrial request for specific evidence, 

which must be material to the defense. The Court held that there 



is no difference in cases where there has been a general request 

for exculpatory material or where there has been no request, 

which is the third situation. The Court said if there has been 

no request or a general request, the prosecutor should disclose 

clearly exculpatory material. But if the evidence is so clearly 

supportive of a claim of innocence that it gives the prosecution 

notice of a duty to produce, that duty should equally arise even 

if no request is made." Aaurs at 107, 49 L.Ed.2d at 351. The 

Court ruled that the defendant was not deprived of a fair trial 

in this case, however, because the trial judge believed beyond a 

reasonable doubt that the defendant was guilty, and the evidence 

would have made no difference in the outcome. 

California v. Trombetta, 467 U.S. 479, 104 S. Ct. 2528, 81 

L.Ed.2d 413 (1984). 

Trombetta raised the issue of the prosecutor's duty to 

preserve exculpatory evidence. Motorists who were convicted of 

driving while intoxicated appealed when they discovered that the 

police had not preserved the drivers' breath samples. They 

claimed that this failure deprived them of evidence which could 

impeach their breath tests. The Court held that law enforcement 

agencies are not required to preserve such samples in order to 

introduce the breath tests as evidence at trial. The Court said 

that in order to meet the Agurs materiality standard, "evidence 

must both possess an exculpatory value that was apparent before 

the evidence was destroyed, and be of such a nature that the 

defendant would be unable to obtain comparable evidence by other 

means." Trombetta at 489, 81 L.Ed.2d at 422. The evidence in 



this case failed these tests, the Court held. 

United States v, Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 

L.Ed.2d 481 (1985). 

The defendant was convicted of narcotics charges in BagleY, 

where a specific request was made by defense counsel for any 

deals the government had made in exchange for witnesses' 

testimony. The government did not disclose in its response any 

information about any such arrangements with witnesses. After 

filing requests for documents under the Freedom of Information 

Act several years later, the defendant found that two witnesses 

had contracted with the government to be paid for their 

testimony. The defendant moved for a vacation of his sentence, 

citing Brady. The Court held that the BradY rule covers both 

impeachment and exculpatory evidence, but retained the 

requirement of materiality. The standard of materiality was 

defined as evidence where there is a "reasonable probability" 

that the outcome of the trial would have differed if the evidence 

had been disclosed to the defense. "A 'reasonable probability' 

is a probability sufficient to undermine confidence in the 

outcome." Bagley at 682, 87 L.Ed.2d at 494. The Court reversed 

and remanded the case to determine whether there was a reasonable 

probability that the trial's result would have differed if 

exculpatory evidence had been available. 

U.S. Court of Appeals. Eighth Circuit  

The Eighth Circuit has generally followed the Brady rules as 

standards, but has not often found violations of due process, 

either due to lack of materiality (792 F.2d 119, 831 F.2d 773); 



failure to find suppression (791 F.2d 107); failure to find the 

evidence was exculpatory (801 F.2d 348, 834 F.2d 1431); or 

finding that the results would not have differed (823 F.2d 1241). 

In a Nebraska case, Ogden V. Wolff, 522 F.2d 816 (8th Cir. 

1975), the appeals court ruled that favorable evidence of a 

polygraph transcription had been suppressed, but found that the 

nondisclosure did not affect the fairness of the trial. The 

habeas corpus petitions were denied when the court determined 

that the requested report could have harmed as well as helped the 

defendant. 

The appeals court in the same year reversed a conviction for 

filing a false claim and using a false document to receive urban 

renewal relocation payments. In U.S. v. Librach, 520 F.2d 550 

(8th Cir. 1975), the court found an "egregious case of 

prosecutorial suppression of evidence that was both favorable and 

material to the defense" in the suppression of information that 

the government's chief witness was in protective custody and was 

being paid $10,000 for his testimony. Librach at 553. 

A case which resulted in a conviction for cocaine 

distribution was remanded by the court in Anderson v. United  

States, 788 F.2d 517 (8th Cir. 1986). The state had refused to 

produce statements that were made by a co-conspirator during a 

polygraph exam, as well as tapes of conversations with him. The 

court held that whether those items were material should have 

been reviewed by the trial court. 

In U.S. v. Risken, 788 F.2d 1361 (8th Cir. 1986), the court 

found error in a prosecutor's failure to disclose an agreement 



between the government and a government witness, but held that it 

was not reversible error. The informal agreement called for the 

witness to be paid after the trial. The court said the 

"government's failure to disclose known evidence favorable to the 

accused is incompatible with Brady, even though nondisclosure in 

a particular case may not warrant reversal under" the standard of 

materiality of Bagley. Fisken at 1375. 

Nebraska Supreme Court  

The Nebraska Supreme Court has also applied Brady standards, 

but has generally held that the failure to disclose is not 

material [See State v. Patterson, 213 Neb. 686 (1983)]; that no 

evidence was withheld [See State v. Fries, 214 Neb. 874 (1983)]; 

that the evidence was not exculpatory [See State v. Tweedy, 224 

Neb. 715 (1987)]; or that a Brady violation was not proven [See 

State v. Meis, 217 Neb. 770 (1984), State v. TeyeE, 218 Neb. 588 

(1984)]. 

A murder conviction was affirmed when the court found no 

suppression of evidence in State v. Peery, 205 Neb. 271 (1980). 

The defendant's appeal was based on the prosecution's suppression 

of exculpatory evidence about a motorcyclist who was near the 

scene of the crime. Quoting AEurs, the court said the evidence 

must be favorable to the defense, material to either punishment 

or guilt, and exculpatory. The court found no connection between 

the motorcyclist and the murder and affirmed the trial court's 

finding that no exculpatory information was found in the police 

reports. 



The court ordered a new trial in state y._ _Brown, 214 Neb. 

665 (1983). After his arrest for robbery, the defendant filed 

motions asking for disclosure of examination and test reports. 

The state replied that it knew of no examinations or tests. The 

defendant also sought written statements of depositions. The 

defendant was found guilty and sought a new trial, based on the 

claim that information was suppressed about an attempted hypnotic 

session with the defendant. The court reviewed Brady, but said 

that case did not focus on pretrial preparation because it was 

not a rule of discovery. Discovery rules, codified in the 

Federal Rules of Criminal Procedure or state statutes, can exact 

more than the constitutional minimum, so that courts must focus 

on information potentially useful to the defense. Brown at 675. 

The court said the hypnotic session was not an examination 

or test and the failure to disclose was not prejudicial. 

However, a pathologist's opinion concerning the cause of his 

wounds did fall within state statute [Neb. Rev. Stat. 29-

1912(1)(e)] and should have been disclosed. Without that 

information, the defendant did not receive a fair trial. 

Again relying on Brady, the court affirmed a murder 

conviction, holding that the evidence was not specifically 

requested nor obviously exculpatory. State v. Rice, 214 Neb. 518 

(1983). After several appeals were denied following a murder 

conviction, the defendant sought a new trial. His claim was 

based on the suppression of a tape of a 911 call, which allegedly 

lured a police officer to a home where he was killed by a bomb. 

The defendant also claimed that the state did not disclose 



promises of leniency made to a government witness or a letter 

written by the government witness while he was in jail. 

The court analyzed the three situations identified in Aaurs  

in which the Brady rules apply. The court ruled out the 

existence of the perjury standard. It also found no specific 

request for the tape, eliminating that standard. In the third 

situation, a general request requires a response when the 

evidence is obviously exculpatory. The court said that standard 

is proper, but held that the tape was "not so obviously 

exculpatory as to create a reasonable doubt about the defendant's 

guilt which did not otherwise exist." 214 Neb. at 528. No 

relief was granted the defendant. 

A defendant convicted of first degree assault claimed he was 

denied effective assistance of counsel because the counsel was 

allowed to see a state ombudsman's report, but the report was 

kept from the defendant. State v, Schaeffer, 217 Neb. 4 (1984) 

The court affirmed the conviction, finding that the result was 

based on overwhelming evidence, not on the withholding of 

information from a defendant. In a concurring opinion, Chief 

Justice Krivosha said he disagreed with the suggestion that a 

court may "instruct counsel to withhold documents or information 

from a client. If the client does not have the benefit of all of 

the information available to counsel, then the relationship 

between attorney and client cannot be fulfilled. . If the 

client should not see the information, and that may be the case, 

neither should his counsel." 217 Neb. at 7. 



Federal Rules of Criminal Procedure (FRCP) 

The Federal Rules of Criminal Procedure, which govern 

proceedings in criminal cases, address the disclosure of evidence 

by the prosecutor in Rule 16. Rule 16(a)(1)(A) requires that the 

government, upon request, permit the defendant "to inspect and 

copy or photograph: any relevant written or recorded statements 

made by the defendant, . . .known, or by the exercise of due 

diligence may become known, to the attorney for the government 

FRCP Rule 16. The prosecution is also required to 

provide, upon request, copies of the defendant's criminal record 

[Rule 16(a)(1)(B)], documents and tangible objtects material to 

the defense [Rule 16(a)(1)(C)], and reports of examinations or 

tests material to the defense [Rule 16(a)(1)(D)]. The rule does 

not provide for discovery of internal information or documents 

made by the prosecutor or statements of government witnesses 

[Rule 16(a)(2)]. The rules require that the duty to disclose 

continues during the trial if a party discovers additional 

evidence or material that was earlier requested [Rule 16(c)]. 

Nebraska Revised Statutes (1985) 

Nebraska law addresses requests and suppressions in two 

chapters. Neb. Rev. Stat. g 29-115 requires that any person who 

is aggrieved by a statement which he or she has made that is not 

voluntary "may move for suppression of such statement for use as 

evidence against him or her." 

In the discovery rules, a defendant is allowed to request 

that the court order the prosecutor to allow the defendant "to 

inspect and copy or photograph the defendant's statement." Neb. 



Rev. Stat. 29-1912(1)(a). The court may use its discretion and 

consider the materiality of the request; whether the request is 

made to harass the prosecution or witnesses; whether the request 

would delay the trial; whether the request would "preclude a just 

determination of the issues"; or whether the request would result 

in bodily harm. Neb. Rev. Stat. g' 29-1912(2)(a-e). 

The order is limited to items or information within the 

possession or control of the government and of which the 

prosecutor has knowledge. Neb. Rev. Stat. 29-1914. If 

additional material is discovered during trial, and the party 

would have been under a duty to disclose earlier, the other party 

or attorney and the court should be notified. Neb. Rev. Stat. 

29-1918 and 29-1923. 

The law also allows any defendant to file a motion to 

produce a defendant's statement, and upon a showing that the 

request is reasonable and material to the defense, the motion may 

be granted by the court. Neb. Rev. Stat. g 29-1922. 

Ethical Considerations  

Attorneys are also guided by ethical standards promulgated 

by the American Bar Association. The ABA Model Code of 

Professional Responsibility, adopted in Nebraska and a majority 

of other states, requires that a public prosecutor make timely 

disclosure to the defendant's counsel, or to the defendant who 

has no counsel, of the existence of evidence "known to the 

prosecutor. . .that tends to negate the guilt of the accused, 

mitigate the degree of the offense, or reduce the punishment." 

Disciplinary Rule 7-103(B). Exculpatory statements would 



arguably fall within those standards 

The Model Rules of Professional Conduct were approved by the 

ABA in 1983 and have been adopted in many states. Rule 3.8 

correlates with DR 7-103 in the Model Code and addresses the 

special responsibilities of a prosecutor. It requires that a 

prosecutor in a criminal case shall make timely disclosure to the 

defense of evidence known to the prosecutor "that tends to negate 

the guilt of the accused or mitigates the offense. " [Rule 

3.8(d)]. 

The ABA has also developed Standards of Criminal Justice 

Relating to the Prosecution Function, which expand on the Model 

Code and Model Rules and which have been adopted in some 

jurisdictions. Standard 3-3.11(1) states that it is 

"unprofessional conduct for a prosecutor intentionally to fail to 

make disclosure to the defense, at the earliest feasible 

opportunity, of the existence of evidence which tends to negate 

the guilt of the accused as to the offense charged or which would 

tend to reduce the punishment of the accused." Unprofessional 

conduct is defined by the standards as activity for which an 

attorney may be disciplined. Prosecutors are also asked to 

comply in good faith with applicable discovery procedures 

[Standard 3-3.11(b)]. It is disciplinable conduct for a 

prosecutor to intentionally "avoid pursuit of evidence because he 

or she believes it will damage the prosecution's case or aid the 

accused." [Standard 3-3.11(c)]. 



CONCLUSION  

Case law supports the concept that prosecutors should 

disclose evidence, including statements, which are exculpatory, 

but it must be shown that the evidence is material to the 

defense, clearly exculpatory, and has a reasonable probability of 

altering the outcome of the trial. 

Federal and state statutes require that prosecutors respond 

in good faith to requests from defendants for exculpatory 

materials, including defendant's statements, criminal records and 

other documents. The prosecutor's duty begins before the trial 

and continues through the proceedings, if new evidence is 

discovered. 

The codes of professional responsibility which guide an 

attorney's ethical conduct suggest, and in some cases require, 

that a prosecutor make timely disclosure to the defense counsel 

of evidence which has a bearing on the defendant's guilt or 

punishment. 

Failure to disclose evidence which has a material effect on 

a defendant's case may be held to be a violation of the 

defendant's right to a fair trial or to due process guaranteed by 

state and federal constitutions. However, courts appear to be 

most likely to consider the facts of each case before ruling that 

such violations exist and that a new trial is necessary. 



OFFICE OF THE DISTRICT ATTORNEY 
Clark County, Nevada 

DONALD K. WADSWORTH 
ASSISTA"IT DISTRICT ATTORIYEY 

REX BELL JUL 13 Se8 WILLIAM T. KOOT 

District Attorney CHIEF CR1,11,L DEPUTY 

July 5, 1988 

Mr. Gordon F. Proudfoot 
BOYNE CLARK 
Barristers and Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Re: Canadian Bar Submission to the Royal Commission on 
the Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

On June 17, 1988, Bill Curran, President of the State 
Bar of Nevada, forwarded your letter of June 10, 1988 
addressed to him concerning the above matter to my attention 
In said letter you inquired on behalf of the Canadian 
Bar Association whether or not the State of Nevada had 
any laws, guidelines or ethical codifications which require 
that exculpatory statements in criminal prosecutions be 
timely delivered up to defense counsel. 

In that regard please find enclosed herein the following 
exhibits and related documentation: 

Exhibit "A" which contains copies of Nevada Supreme 
Court Rules (of professional conduct) 179 and 173 
entitled "Special Responsibilities of a Prosecutor" 
and "Fairness to Opposing Party and Counsel" respectively. 

Exhibit "B" which sets forth a copy of Nevada 
Revised Statute 172.145 pertaining to a grand jury 
that is impaneled in the State of Nevada to hear 
criminal matters. 

Exhibit "C" which sets forth copies of sections 
174.235, 174.245 and 174.295 of the Nevada Revised 
Statutes, which sections pertain to the pre trial 
criminal discovery and inspection rights of an accused. 

Clark County Courthouse • 200 South Third Street • Las Vegas, Nevada 89155 • (702) 455-4711 



As reflected in the attached exhibit "A", subsection 
(4) of the Supreme Court Rule 179 places a special responsibility 
on a prosecutor in the State of Nevada to make a timely  
disclosure to the defense of all evidence or information 
known to the prosecutor that tends to negate or mitigate 
the guilt of the accused. Additionally, subsection (1) 
of Supreme Court Rule 173 directs that a lawyer shall 
not unlawfully obstruct another party's access to evidence 
or unlawfully alter, destroy or conceal a document or 
other material having potential evidentiary value. 

Section 172.145 of the Nevada Revised Statutes which 
is set forth in Exhibit "B" likewise specifically requires 
that if the District Attorney (prosecutor) is aware of 
any evidence which will explain away the charge, he shall  
submit it to the Grand Jury. 

The three criminal discovery and inspection statutes, 
i.e. NRS sections 174.235, 174.245 and 174.295 set forth 
in Exhibit "C", while not directly mentioning a duty to 
disclose exculpatory evidence, may in certain circumstances 
certainly have that effect. I would also mention with 
regard to said statutes that while the scope of the evidence 
which is legally discoverable thereunder is somewhat limited 
in that we exclude statements of state's witnesses, that 
in practice the actual discovery that is forwarded to 
an accused in this jurisdiction far exceeds those requirements. 
The Clark County District Attorney's Office has an "open 
file" policy of discovery, meaning that the defendant 
is entitled to copies of everything, i.e. reports, scientific 
examinations, witness statements, etc. that is contained 
in our file. The only exception to our "open file" policy 
is our office work product. 

I sincerely hope that the enclosed documents will 
be helpful to you in your upcoming brief on the "Role 
of the Crown Prosecutor" which is being prepared for the 
Canadian Bar Association. 

Very truly yours, 

Donald K. Wadsworth 
Assistant District Attorney 

DKW/kab 

Enclosures 

cc: Bill Curran 
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SUPREME COURT RULES 

Rule  
103. Discipliner),  boards and hearing panels. 

State bar counsel. 
Procedure on receipt of complaint. 
Privilege. 
Refusal of complainant to proceed, compromise, etc. 
Matters involving related pending civil or criminal litigation. 
Service. 
Subpoena power, witnesses, and 
Attorneys convicted of crimes. 
Disbarment by consent. 

112A. Repealed. 
Discipline by consent. 
Reciprocal discipline. 
Disbarred or suspended attorneys. 
Reinstatement. 

E. Disability 

Proceedings when an attorney is declared to be incompetent or is alleged to be incapacitated. 
Appointment of counsel to protect client's interest. 
Additional rules of procedure. 

F. Miscellaneoua Provisions 
Coats; bar counsel a:mild or disqualification. 
Confidentiality and publication of public reprimand. 
Effective date. 
Citation to unpublished opinions and orders. 

124 through 133. Repealed. 
133.3. Repealed. 
133.5. Repealed. 
134 through 149. Repealed. 

pretrial proceedings. 

ency 
nd can- 

gister 

G. Rules of Professional 
Adoption of Rules of Professional Conduct. 
Competence. 
Scope of representation. 
Diligence. 
Communication. 
Fees. 
Confidentiality of information. 
Conflict of interest: General rule. 
Conflict of interest: Prohibited transactions. 
Conflict of interest: Former client. 
Imputed disqualification: General rule. 
Successive government and private employment. 
Former judge or arbitrator. 
Organization as client. 
Client under a disability. 
Safekeeping property. 

165.1. Renumbered. 
Declining or terminating representation. 
Advisor. 
Intermediary. 
Evaluation for use by third persons. 
Meritorious claims and contentions. 
Expediting litigation. 
Candor toward the tribunal. 

*173. Fairness to opposing party and counsel. 
Impartiality and decorum of the tribunal. 
Relations with opposing counsel. 

Conduct 
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NEVADA COURT RULES 

Rule 
Relations with jury. 
Trial publicity. 

_.,178. Lawyer as witness. 3r 179. Special responsibilities of a prosecutor. 
Advocate in nonadjudicative proceedings. 
Truthfulness in statements to others. 
Communication with person represented by counsel. 
Dealing with unrepresented person. 

183.5. Repealed. 
Respect for rights of third persons. 
Responsibilities of a partner or supervisory lawyer. 
Responsibilities of a subordinate lawyer. 
Responsibilities regarding nonlawyer assistants. 
Professional independence of a lawyer. 
Unauthorized practice of law. 
Restrictions on right to practice. 
Pro bono publico service. 
Accepting appointments. 
Membership in legal services organization. 
Law reform activities affecting client interests. 
Communications concerning a lawyer's services. 
Advertising. 
Direct contact with prospective clients. 
Communication of fields of ptactice. 
Firm names. 
Bar association and disciplinary matters. 
Judicial and legal officials. 
Reporting professional misconduct. 

202.1, 202.2. Repealed. 
Misconduct. 

203.5. Jurisdiction. 
Repealed, 

H. Continuing Legal Education for Active 
Members of the State Bar 

Definitions. 
Purpose. 
Creation of board. 
Powers and duties of board. 
Expenses of board. 
Minirnurn continuing legal education requirements. 
Reporting requirements. 
Procedure in event of noncompliance. 
Reinstatement to active status. 
Exemptions. 
Petitions for relief. 

I. Clients' Interest-Bearing Trust Accounts 
Creation of foundation. 
Creation and maintenance of interest-bearing trust accounts. 
Arrangements with unauthorized financial institutions. 
Availability of earnings to client. 
Availability of earnings to attorney. 
Determination of whether funds are eligible. 

J. Rules of Procedure for the Standing Committee 
on Ethics and Professional Responsibility 

4 

Purpose. 
Creation and organization of the committee. 



Rule 179 NEVADA COURT RULES Rule 179 

CASE NOTES 

Editor's note. — The following annotations 
were decided under former similar rules. 

Public defender to be called as witness 
should be replaced. — Where public de-
fender in murder trial had formerly repre-
sented defendant's co-defendant and thus he 
had the duty not to disclose statements made  

by former client and also to make a vigorous 
defense and deputy public defender was to be  
called as a witness such public defender and 
deputy had a conflict of duty and should have 
been replaced. Koza v. Eighth Judicial Dist, 
Court ex rel. County of Clark, 99 Nev. 535, 665 
P.2d 244 (1983). 

Rule 179. 
Special responsibilities of a prosecutor. 

The prosecutor in a criminal case shall: 
Refrain from prosecuting a charge that the prosecutor knows is not 

supported by probable cause; 
Make reasonable efforts to assure that the accused has been advised of 

the right to, and the procedure for obtaining, counsel and has been given 
reasonable opportunity to obtain counsel; 

Not seek to obtain from an unrepresented accused a waiver of impor-
tant pretrial rights, such as the right to a preliminary hearing; 

Make timely disclosure to the defense of all evidence or information 
known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to the 
defense and to the tribunal all unprivileged mitigating information known 
to the prosecutor, except when the prosecutor is relieved of this responsibil-
ity by a protective order of the tribunal; and 

Exercise reasonable care to prevent investigators, law enforcement 
personnel, employees or other persons assisting or associated with the pros-
ecutor in a criminal case from making an extrajudicial statement that the 
prosecutor would be prohibited from making under Rule 177. (Added 
1-27-86, eff. 3-28-86.) 

Editor's note. — Former Rule 179 was re-
pealed effective March 28, 1986. 

CASE NOTES 

A prosecutor's primary duty is not to con-
vict, but to see that justice is done. Williams v. 
State, — Nev. —, 734 P.2d 700 (1987). 
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Rule 173 NEVADA COURT RULES Rule '5 Rule 174 

Rule 173. 
Fairness to opposing party and counsel. 

A lawyer shall not: When 
Unlawfully obstruct another party's access to evidence or unlawfully party re 

alter, destroy or conceal a document or other material having potential defau or 
evidentiary value. A lawyer shall not counsel or assist another person to do lawyer's 
any such act; 

Falsify evidence, counsel or assist a witness to testify falsely, or offer Edit 
pealed an inducement to a witness that is prohibited by law; 

Knowingly disobey an obligation under the rules of a tribunal except 
for an open refusal based on an assertion that no valid obligation exists; 

In pretrial procedure, make a frivolous discovery request or fail to Edit4 e 
make reasonably diligent effort to comply with a legally proper discovery were decide 

Securing request by an opposing party; edge t 
In trial, allude to any matter that the lawyer does not reasonably dition ir 

believe is relevant or that will not be supported by admissible evidence, tage. — 'le 
and later s4 assert personal knowledge of facts in issue except when testifying as a defende^+s 

witness, or state a personal opinion as to the justness of a cause, the credi-
bility of a witness, the culpablility of a civil litigant or the guilt or inno- 
cence of an accused; or 

Request a person other than a client to refrain from voluntarily giving 
relevant information to another party unless: 1 it the person is a relative or an employee or other agent of a client; 1. _  

and comment 
the lawyer reasonably believes that the person's interests will not fawni 

be adversely affected by refraining from giving such information. (Added conve ?I 

1-27-86, eff. 3-28-86.) conversir 
pertai'n 

Editor's note. — Former Rule 173 was re- 2. rr 
pealed effective March 28, 1986. counsel a 

tive juror 
Rule 174. the cl , 

c Impartiality and decorum of the tribunal, case a:  gant, or 
A lawyer shall not: witne 

Seek to influence a judge, juror, prospective juror or other official by awart h 
means prohibited by law; 3. Subj 

Communicate ex parte with such a person except as permitted by law; jury E-1 
or verdic 

Engage in conduct intended to disrupt a tribunal. (Added 1-27-86, eff. restricT-ee 
3-28-86.) to influe 
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rid the grand jurors 

9)7 

172.145 PROCEEDINGS AFTER COMMITMENT AND BEFORE INDICTMENT 172.155 

Question an attorney or his employee regarding matters which he has 
learned during a legitimate investigation for his client. 

Issue a subpena for the production of the private notes or other matters 
representing work done by the attorney or his employee regarding the legal 
services which the attorney provided for a client. (1985, p. 1028.) 

172.145. Grand jury required to hear and district attorney required to 
submit known evidence which will explain away charge; 
invitations and issuance of process for witnesses. 

The grand jury is not bound to hear evidence for the defendant. It is their 
duty, however, to weigh all evidence submitted to them, and when they have 
reason to believe that other evidence within their reach will explain away the 
charge, they shall order that evidence to be produced, and for that purpose 
may require the district attorney to issue process for the witnesses. 

If the district attorney is aware of any evidence which will explain away 
the charge, he shall submit it to the grand jury. 

The grand jury may invite any person, without process, to appear before 
the grand jury to testify. (1967, p. 1409; 1985, P.  555.) 

CASE NOTES 

Cited in: United States ex rel. Morford v. 561, 571 P.2d 114 (1977); Seim v. State, 95 
Hocker, 268 F. Supp. 864 (D. Nev. 1967); Nev. 89, 590 P.2d 1152 (1979); Biglieri v. 
Maiden v. State, 84 Nev. 443, 442 P.2d 902 Waahoe County Grand Jury Report, 95 Nev. 
(1968); Hyler v. Sheriff, Clark County, 93 Nev. 696, 601 P.2d 703 (1979). 

LEGAL PERIODICALS 

Review of Selected Nevada Legislation, 
Criminal Procedure, 1985 Pac. L.J. Rev. Nev. 
Legis. 83. 

172.155. Degree of evidence to warrant indictment; objection. 

The grand jury ought to find an indictment when all the evidence before 
them, taken together, establishes probable cause to believe that an offense 
has been committed and that the defendant has committed it. 

The defendant may object to the sufficiency of the evidence to sustain the 
indictment only by application for a writ of habeas corpus. (1967, p. 1409; 
1979, p. 331.) 

172.139 
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174.229 PROCEDURE IN CRIMINAL CASES 174.236 

Effective date. — This section became 
effective June 3, 1985. 

174.229. Videotaped testimony. 

If a prospective witness who is scheduled to testify before a grand jury or at 
a preliminary hearing is less than 14 years of age, the court shall, upon the 
motion of the district attorney, and may, upon its own motion, order the 
child's testimony to be videotaped at the time it is given. (1985, p. 1424.) 

Effective date. — This section became 
effective June 3, 1985. 

174.231. Effect of NRS 174.227 and 174.229. 

The provisions of NRS 174.227 and 174.229 do not preclude: 
The submission of videotaped depositions or testimony which are 

otherwise admissible as evidence in court. 
A victim or prospective witness from testifying at a proceeding without 

the use of his videotaped deposition or testimony. (1985, p. 1424.) 

Effective date. — This section became 
effective June 3, 1985. 

DISCOVERY AND INSPECTION 

174.235. Defendant's statements or confessions; reports of examina-
tions and tests. 

Upon motion of a defendant the court may order the district attorney to 
permit the defendant to inspect and copy or photograph any relevant: 

Written or recorded statements or confessions made by the defendant, 
or copies thereof, within the possession, custody or control of the state, the 
existence of which is known, or by the exercise of due diligence may become 
known, to the district attorney; and 

Results or reports of physical or mental examinations, and of scientific 
tests or experiments made in connection with the particular case, or copies 
thereof, within the possession, custody or control of the state, the existence 
of which is known, or by the exercise of due diligence may become known, to 
the district attorney. (1967, p. 1419.) 

CASE NOTES 
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Voluntary disclosure is not contem-
plated by the statutory provisions con-
cerning criminal cliacovery. Thompson v. 
State, 93 Nev. 342, 565 P.2d 1011 (1977). 

Cited in: Franklin v. Eighth Judicial that. 

Court ex rel. County of Clark, 85 Nev. 401, 455 
P.2d 919 (1969); Donovan v. State, 94 Nev. 
671, 584 P.2d 708 (1978); Riddle v. State, 96 
Nev. 589, 613 P.2d 1031 (1980). 
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174.235 174.245 ARRAIGNMENT AND PREPARATION FOR TRIAL 

OPINIONS OF ATTORNEY GENERAL 

174.245 

Breath samples. — There is no require-
ment in Nevada case law nor the statutes that 
breath samples be preserved as evidence in  

driving under the influence cases in which a 
breach test is conducted. AGO 83-11 
(9-14-1983). 

re a grand jury or at 
ourt shall, upon the 

motion, order the 
en. (1985, p. 1424.) 

RESEARCH REFERENCES 

Defendant's right to disclosure of presen-
tence reports. 40 A.L.R.3d 681. 

Right of defense in criminal prosecution to 
disclosure of prosecution information regard-
ing prospective jurors. 86 A.L.R.3d 571. 

Exclusion of evidence in state criminal ac-
tions for failure of prosecution to comply with 
discovery requirements as to statements made 
by defendants or other nonerpert witnesses — 
Modern cases. 33 A.L.R.4th 301. 

ude: 
!stimony which are 

proceeding without 
, p. 1424.) 

,ports of examina- 

174.245. Other books, papers, documents, tangible objects or places. 

Upon motion of a defendant the court may order the district attorney to 
permit the defendant to inspect and copy or photograph books, papers, 
documents, tangible objects, buildings or places, or copies or portions thereof, 
which are within the possession, custody or control of the state, upon a 
showing of materiality to the preparation of his defense and that the request 
is reasonable. Except as provided in subsection 2 of NRS 174.235 and NRS 
174.087, this section does not authorize the discovery or inspection of reports, 
memoranda or other internal state documents made by state agents in 
connection with the investigation or prosecution of the case, or of statements 
made by state witnesses or prospective state witnesses (other than the 
defendant) to agents of the state. (1967, p. 1419; 1969, p. 350.) 

CASE NOTES 
district attorney to 
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e state, the existence 
lay become known, to 

Intransigent defiance, until a trial court 
ultimately loses patience and dismisses 
charges, is not an appropriate means by which 
to frame appellate issues concerning criminal 
discovery. State v. Stiglitz, 94 Nev. 158, 576 
P.2d 746 (1978). 

Breath samples. — There is no require-
ment in Nevada case law nor the statutes that 
breath samples be preserved as evidence in 

Cited in: Franklin v. Eighth Judicial Dist. 
Court ex rel. County of Clark, 85 Nev. 401, 455 
P.2d 919 (1969); Riddle v. State, 96 Nev. 589, 
613 P.2d 1031 (1980). 

driving under the influence cases in which a 
breath test is conducted. AGO 83-11 
(9-14-1983). 

OPINIONS OF ATTORNEY GENERAL 

RESEARCH REFERENCES 

of Clark, 85 Nev. 401, 455 
onovan v. State, 94 Nev. 
1978); Riddle v. State, 96 
031 (1980). 

Exclusion of evidence in state criminal ac-
tion for failure of prosecution to comply with 
discovery requirements as to physical or docu-
mentary evidence or the like — Modern cases. 
27 A.L.R.4th 105. 

Right of accused in state courts to have 
expert inspect, examine, or test physical evi-
dence in possession of prosecution — Modern 
cases. 27 A.L.R.4th 1188. 
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i to 174.295, 
the discovery 
ditions as are 

174.285 ARRAIGNMENT AND PREPARATION FOR TRIAL 174.295 

174.285. Time of motions. 

A motion under NRS 174.235 to 174.295, inclusive, may be made only 
within 10 days after arraignment or at such reasonable later time as the court 
may permit. The motion shall include all relief sought under such sections. A 
subsequent motion may be made only upon a showing of cause why such 
motion would be in the interest of justice. (1967, p. 1420.) 

174.295. Continuing duty to disclose; failure to comply. 

If, subsequent to compliance with an order issued pursuant to NRS 174.235 
to 174.295, inclusive, and prior to or during trial, a party discovers additional 
material previously requested or ordered which is subject to discovery or 
inspection under such sections, he shall promptly notify the other party or his 
attorney or the court of the existence of the additional material. If at any time 
during the course of the proceedings it is brought to the attention of the court 
that a party has failed to comply with such sections or with an order issued 
pursuant to. such sections, the court may order such party to permit the 
discovery or inspection of majkials not previously disclosed, grant a 
continuance, or prohibit the party from introducing in evidence the material 
not disclosed, or it may enter such other order as it deems just under the 
circumstances. (1967, p. 1420.) 

CASE NOTES 

-der that the 
ke such other 
ay permit the 
i of a written 
urt enters an 
ire text of the 
;he court to be 
.ppeal by the 

No relief for breaches of informal discov-
ery agreements. — Although this statute 
provides relief for a prosecutor's failure to 
notify defense counsel of all discoverable mate-
rial, that statute is only operative in situations 
where a previous defense motion has been 
made and a court order issued; it is not 
applicable to any informal arrangements that 
are made between counsel without benefit of 
court sanction. Donovan v. State, 94 Nev. 671, 
584 P.2d 708 (1978). 

Correction of inadvertent nondisclosure. 
— Where, on cross-examination, witness stated 
she had looked at mugbooks in attempt to 
identify perpetrator, but such books had not 
been made available to defendant under dis- 

covery order since it was apparent from the 
district attorney's statements at trial that he 
was unaware that witness had looked at the 
mugbooks, that the nondisclosure was inadver-
tent, and even were the court to assume the 
nondisclosure prejudiced defendant, the trial 
court alleviated this prejudice by allowing 
inspection of the mugbooks at a time during 
the trial when defendant could, if he so elected, 
cross-examine witnesses concerning the 
mugbooks, there was no abuse of discretion in 
order denying the motion for a mistrial. Lang-
ford v. State, 95 Nev. 631, 600 P.2d 231 (1979). 

Cited in: Maginnis v. State, 93 Nev. 173, 
561 P.2d 922 (1977). 

RESEARCH REFERENCES 

Sanctions against defense in criminal case 
for failure to comply with discovery require-
ments. 9 A.L.R.4th 837. 

Exclusion of evidence in state criminal ac-
tion for failure of prosecution to comply with 
discovery requirements as to physical or docu-
mentary evidence or the like — Modern cases. 
27 A.L.R.4th 105. 

Exclusion of evidence in state criminal ac-
tion for failure of prosecution to comply with 
discovery requirements as to statements made 
by defendants or other nonexpert witnesses — 
Modern cases. 33 A.L.R.4th 301. 
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NEW HAMPSHIRE BAR ASSOCIATION 
18 CENTRE STREET • CONCORD, NEW HAMPSHIRE 03301 • 603-224-6942 

June 21, 1988 

Mr. Gordon F. Proudfoot 
BOYNE CLARKE 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Re: Canadian Bar Submission to the Royal Commission 
on the Prosecution of Donald Marshall, Jr. 

Dear Brother Proudfoot: 

In response to your inquiry dated June 10, 1988, 
I have enclosed a copy of Rule 3.8 of the New 
Hampshire Rules of Professional Conduct. These 
ethical rules were adopted by our Supreme Court in 
New Hampshire effective February 1, 1986, and in 
large measure were based upon the American Bar 
Association's recommendations for updated and 
codified rules. 

You will note that Rule 3.8(d) would be 
applicable to your inquiry. If you are looking for 
more substantive information than this ethical rule, 

contact the New Hampshire Bar 
Concord, NH and inquire of the 
section. The Bar's office address 

New Hampshire Bar Association 
18 Centre Street 
Concord, NH 03301 

and the phone number is (603) 224-6942. 

I hope and trust that you find this information 
useful, and good luck on your project. 

Yours very truly, 

SLT/wlc 

cc: Ms. Gail Kinney 

BOARD OF GOVERNORS 
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ADVOCATE R 3.8 
opposing party. Determining whether or not such a conflict exists is primarily the 
responsibility of the lawyer involved. See Comment to Rule 1.7. If a lawyer who is a 
member of a firm may not act as both advocate and witness by reason of conflict of 
interest, Rule 1.10 disqualifies the firm also. 

Committee Notes to Decisions 
ECOP 82-4/4 Representing Both Parties in Marital Mediation. The Committee's 

opinion in regard to consulting attorneys for a non-profit mediation service was that 
both of the clients are those of the attorney and the mediation service is not the die:—
See Committee Notes, Rule 2.2. 

ECOP 82-3/16 Divorce Mediation. Private divorce mediation creates an imper-
missible conflict of interest. See Committee Notes. Rule 2.2. 

CPCOP 74-10/31 Dual Representation. Dual representation frequently creates 
impermissible conflicts of interest and should be avoided. See Committee Notes, Rule 
1.7. 

Rule 3.8. Special Responsibilities of a Prosecutor 
The prosecutor in a criminal case shall: 

refrain from prosecuting a charge that the prosecutor knows is 
not supported by probable cause; 

make reasonable efforts to assure that the accused has been 
advised of the right to, and the procedure for obtaining, counsel and 
has been given reasonable opportunity to obtain counsel; 

not seek to obtain from an unrepresented accused a waiver of 
important pretrial rights, such as the right to a preliminary hearing; 

make timely disclosure to the defense of all evidence or infor-
mation known to the prosecutor that tends to negate the guilt of the 
accused or mitigates the offense, and, in connection with sentencing, 
disclose to the defense and to the tribunal all unprivileged mitigating 
information known to the prosecutor, except when the prosecutor is 
relieved of this responsibility by a protective order of the tribunal; 
and 

exercise reasonable care to prevent investigators, law enforce-
ment personnel, employees or other persons assisting or associated 
with the prosecutor in a criminal case from making an extrajudicial 
statement that the prosecutor would be prohibited from making 
under Rule 3.6. 

ABA Model Code Comments 
A prosecutor has the responsibility of a minister of justice and not simply that of an 

advocate. This responsibility carries with it specific obligations to see that the defend-
ant is accorded procedural justice and that guilt is decided upon the basis of sufficient 
evidence. Precisely how far the prosecutor is required to go in this direction is a mat-
ter of debate and varies in different jurisdictions. Many jurisdictions have adopted the 
ABA Standards relating to the administration of Criminal Justice, Prosecution Func-
tion, which in turn are the product of prolonged and careful deliberation by lawyers 
experienced in both criminal prosecution and defense. See also Rule 3.3(d), governing 

71 



R 3.9 RULES OF PROFESSIONAL CONDUCT 

ex parte proceedings, among which grand jury proceedings are included. Applicable 
law may require other measures by the prosecutor and knowing disregard of those 
obligations or a systematic abuse of prosecutorial discretion could constitute a viola-
tion of Rule 8.4. 

Paragraph (c) does not apply to an accused appearing pro se with the approval of 
the tribunal. Nor does it forbid the lawful questioning of a suspect who has knowingly 
waived the rights to counsel and silence. 

The exception in paragraph (d) recognizes that a prosecutor may seek an appro-
priate protective order from the tribunal if disclosure of information to the defense 
could result in substantial harm to an individual or to the public interest. 

New Hampshire Comments 
This Rule does not address the problems raised by the authorization of police offi-

cers to act as prosecutors in New Hampshire. While police officers do have limited legal 
training, they are not lawyers, and may, or may not, recognize the special responsibili-
ties that are inherent in the quasi-judicial office of prosecutor. When those responsibili-
ties are ignored or abrogated, the rights of an accused are very likely to be jeopard-
ized. The most frequent contact between the general public and the courts involves 
motor vehicle violations and in all likelihood police prosecutors. It is at this level that 
much of the public's perception about our system of justice is formed, and it is at this 
level that precautions against prosecutorial abuse are most needed. 

While the Committee had very strong concerns about police prosecutors, it felt that 
the scope of these Rules did not extend the Committee's jurisdiction to police officers. 

Committee Notes to Decisions 
ECOP 82-3/3 Use of Shared Space by Part Time County Attorney. Sharing of office space by a part time county attorney and defense attorneys is improper. See 

Committee Notes, Rule 1.6. 

Rule 3.9. Advocate in Nonadjudicative Proceedings 
A lawyer representing a client before a legislative or administra-

tive tribunal in a nonadjudicative proceeding shall disclose that the 
appearance is in a representative capacity and shall conform to the 
provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5. 

ABA Model Code Comments 
In representation before bodies such as legislatures, municipal councils, and execu-

tive and administrative agencies acting in a rule-making or policy-making capacity, 
lawyers present facts, formulate issues and advance argument in the matters under 
consideration. The decision-making body, like a court, should be able to rely on the 
integrity of the submissions made to it. A lawyer appearing before such a body should 
deal with the tribunal honestly and in conformity with applicable rules of procedure. 

Lawyers have no exclusive right to appear before nonadjudicative bodies, as they do 
before a court. The requirements of this Rule, therefore, may subject lawyers to regu-lations inapplicable to advocates who are not lawyers. However, legislatures and 
administrative agencies have a right to expect lawyers to deal with them as they deal 
with courts. 

This Rule does not apply to representation of a client in a negotiation or other bilat- 
eral transaction with a governmental agency; representation in such a transaction is 
governed by Rules 4.1 through 4.4. 

New Hampshire Comments 
See also Rule 1.11A. 
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June 17, 1988 

Boyne Clarke 
Barristers and Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
PO Box 876 
Dartmouth, Nova Scotia B2Y 3Z5 
Att: Gordon F. Proudfoot 

Re: Exculpatory Evidence; 
Royal Commission on the 
Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

This is in response to your May 25, 1988 letter to the Attorney General 
of the State of New York concerning the existence of rules or guidelines governing 
the disclosure of exculpatory evidence to defense counsel during a criminal prosecu-
tion. 

In New York, Criminal Procedure Law (CPL) Sec. 240.20(h) requires the prosecu-
tion to disclose exculpatory evidence to the defendant and his attorney immediately 
or whenever he becomes aware of its existence. 

A copy of that section, the practice commentary and the most recent amendments 
to that section are enclosed herein. 

The rule of law that was codified in CPL Sec. 240.20(h) was enunciated by 
the United States Supreme Court in its decision of Brady v. Maryland, 373 U.S. 

220, 83 S. Ct. 1194 (1963). The decision, which is appiicable to all criminal 
prosecutions in New York, held that suppression by the prosecution of evidence 
favorable to an accused upon request violates due process where the evidence 
is material either to guilt or to punishment, irrespective of the good faith 
or bad faith of the prosecution. A copy of the Brady decision is enclosed herein 
along with a copy of a United States Supreme Court decision called U.S. v. Agurs, 
427 U.S. 97, 96 S. Ct. 2392 (1976) which further defines the rule of 



Very tru y yours, 

NCENT J. 0' 
Assistant Attorney Genera' 
Criminal Prosecutions Bur 

TO: Mt. Proudfoot June 17, 1988 
RE: Donald Marshall, Jr. -2- 

Brady v. Maryland in the context of a prosecutor's 
material absent a request from the defendant. 

As can be seen, exculpatory evidence relating 
punishment must be disclosed to defense counsel by 
whether defense counsel requests it or not. 

duty to disclose exculpatory 

to a defendant's guilt or 
the prosecutor. This is true 

In New York, not only does a prosecutor have a duty to disclose exculpatory 
"Brady" material, he also has a duty to provide defense counsel with all pre-trial 
statements of prosecution witnesses. This is called "Rosario" material, and 
a breach of this "Rosario" duty can have severe consequences as can be seen by 
reading People v. Ranghelle, 69 N.Y.2d 56 (1986). A copy of the Ranghelle  
decision is enclosed herein. 

Finally, the Code of Professional Responsibility, Disciplinary Rule 
#7-103 (B) requires a prosecutor in New York to disclose exculpatory evidence. 
A copy of that rule is enclosed herein for your guidance. 

I have tried to supply you with the basic rules governing disclosure of 
exculpatory evidence in New York State. I hope these materials prove helpful 
to you in the preparation of your brief to the Royal Commission. If you have 
any questions about anything herein, please feel free to contact me. 

VJO/mc 

enc. 

CF #1157 



PROFESSIONAL RESPONSIBILITY DR 7 - 104 
to another lawyer for the purpose of, 
procuring a foreign state divorce 
where the foreign court would not be 
informed of the client's actual resi-
dence. N.Y.State 10 (1965). 

Where husband who intends to in-
stitute a divorce proceeding asked his 
lawyer not to disclose to the court a 
prior divorce decree obtained by the 
wife and where the husband repre-
sented to the lawyer that the prior 
decree was obtained without notice 
to him until after it was entered and 
that it was based on wife's false and 
perjured testimony, the nature of the 
proceeding was such as to indicate 
that disclosure might be required. 
N.Y.County 622 (1973). 

DR 7-103. Performing the Duty of Public Prosecutor or Other 
Government Lawyer 

A public prosecutor or other government lawyer shall not 
institute or cause to be instituted criminal charges when 
he knows or it is obvious that the charges are not support-
ed by probable cause. 
A public prosecutor or other government lawyer in criminal 
litigation shall make timely disclosure to counsel for the 
defendant, or to the defendant if he has no counsel, of the 
existence of evidence, known to the prosecutor or other gov-
ernment lawyer, that tends to negate the guilt of the ac-
cused, mitigate the degree of the offense, or reduce the pun-
ishment. 

DR 7-104. Communicating With One of Adverse Interest 1  
(A) During the course of his representation of a client a lawyer 

shall not: 
Communicate or cause another to communicate on the 
subject of the representation with a party he knows to 
be represented by a lawyer in that matter unless he has 
the prior consent of the lawyer representing such other 
party 2  or is authorized by law to do so. 
Give advice to a person who is not represented by a 
lawyer, other than the advice to secure counsel,' if 
the interests of such person are or have a reasonable 
possibility of being in conflict with the interests of his 
client. 
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ESPONSIBILITY 

il court would, notwithstanding 
t disciplinary sanctions or other 
cedures may also be available to 
department. Id. 

Counterclaims 

.n attorney may interpose a coun-
qaim in any suit which the attor-
believes is neither frivolous nor 

,•arranted. N.Y.County 585 (1971). 

Usurious mortgages 
n attorney may not properly pre. 
0 usurious mortgage papers for a 
at since a lawyer can not aid a 
nt in violating the law. N.Y, 
:e 126 (1970). 

Whereabouts of client 

'hen directed by client not to re. 
his location, the attorney is 

id not to violate that confidence 
,ss required by law or court order 

so. N.Y.State 18.3 (1971). 

Private placement adoptions 

lawyer may handle private 
ement adoptions of children 
re the law regarding the validity 
net) adoptions is in apparent con-
. N.Y.State 68 (1968). 

Estates 

?re suspicion of impropriety of 
beneficiary of an estate or of 
ible laxity on the part of a wel-
agency in pursuing its remedicii 
not require a lawyer for the ex-

)r of the estate to affirmatively 
nunicate facts, on his own mitts. 
to the welfare agency, that may 
upon the status of the welfare 

lent, unless the lawyer has rea-
to believe that the beneficiary 
'add information required to be 
shed by law, provided he gives 
beneficiary the opportunity to 
sh the information on his own. 
;tate 207 (1971). 
lere decedent's sons were still in 
ition to advise the Department 
cial Services about the existence 
rotten Trusts" savings book ac-
s found after the decedent had 
the last several years of his 

iving at the public expense, no 
had as yet been perpetrated. 

'ounty 616 (1973). 

9. Collection agencies 
It is not ethical for an attorney to 

permit employees of a collection 
agency client to represent that they 
are from his office in their efforts to 
collect alleged debts. N.Y.County 586 
(1971). 

jg. Matrimonial actions 
An attorney may not properly re-

fer a New York resident to a Mexi-
can attorney to obtain a unilateral 
Mexican divorce where the plaintiff 
will appear in person in the action, 
but the defendant will appear neither 
in person or by attorney. N.Y.State 
125 (1970). 

It would be improper for a lawyer 
to advise or assist in, or refer client 



people v. tiradville Bailey, Sup.Ct., kings Co., N.Y., NA.Law J., April 19, 1982. p 
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Notes of Decisions 
$. Purpose 

Trial court in delinq adjudicatio 
erred in failing to ' t prosecution to 
turn over arres officer's memo for 
purposes of-s-examination. Matter 
rof Pernell 1983, 98 A.D.2d 776, 469 
N.Y.S. 

mobility of provisions 
isions of Criminal Procedural 

La do not empower a court to grant  

any preindictment discovery ro- 
spective target desirin: .-ar before 
a grand jury iv- - .ng commission 
f a crime, cation of Ajax Inc., 

534, 486 N.Y.S.2d 663. 

e--ecut 
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§ 240.20. Discovery; upon demand of defendant 
1. Except to the extent protected by court order, upon a demand to 

produce by a defendant against whom an indictment, superior court infor-
mation, prosecutor's information, information, or simplified information 
charging a misdemeanor is pending, the prosecutor shall disclose to the 
defendant and make available for inspection, photographing, copying or 
testing, the following property: 

[See main volume for text of (a) to (d)] 
Any photograph, photocopy or other reproduction made by or at the 

direction of a police officer, peace officer or prosecutor of any property 
prior to its release pursuant to the provisions of section 450.10 of the penal 
law, irrespective of whether the people intend to introduce at trial the 
property or the photograph, photocopy or other reproduction. 

Any other property obtained from the defendant, or a codefendant to 
be tried jointly; 

Any tapes or other electronic recordings which the prosecutor intends 
to introduce at trial, irrespective of whether such recording was made 
du • the course of the criminal transaction; 

nything required to be disclosed, prior to trial, to the defendant b 
osecutor, pursuant to the constitution of this state or of the Unite 

S. 
The approximate date, time and place of the offense charged and of 

defendant's arrest. 
In any prosecution under penal law section 156.05 or 156.10, the time, 

place and manner of notice given pursuant to subdivision six of section 
156.00 of such law. 

[See main volume for text off] 
(As amended L1983, c. 317, § 1; L1984, c. 795, § 3; L1986, c. 514, § 8.) 

1986 Amendment. Subd. 1, par. th. 
L.1986, c. 514, § 8, eff. Nov. 1, 1986, 
added par. (j). 

1984 Amendment. Subd. 1, par. (e). 
L.1984, c. 795, § 3, eff. Nov. 1, 1984, 
added par. (e) and redesignated former 
par. (e) as (f). 

Subd. 1, par. (f). L.1984, c. 795, § 3, 
eff. Nov. 1, 1984, redesignated former 
par. (e) as (f) and former par. (f) as (g). 

Subd. 1, par. (g). L.1984, c. 795, § 3, 
eff. Nov. 1, 1984, redesignated former 
par. (f) as (g) and former par. (g) as (h). 

Subd. 1, par. (h). L1984, c. 795, § 3, 
eff. Nov. 1, 1984, redesignated former 
par. (g) as (h) and former par. (h) as (i). 

Subd. 1, par. (i). L1984, c. 795, § 3, 
eff. Nov. 1, 1984, redesignated former 
Par. (h) as (i). 

11A McKinney 46 210 to 329-5 119 
1968 P.P. 



§ 240.20 

1983 Amendment. Subd. 1, opening 
par. L.1983, c. 317, § 1, eff. 30 days 
after June 21, 1983 and applicable only 
to criminal actions commenced on or af-
ter such date, substituted "prosecutor's 
information," for "prosecutor's informa-
tion or" and inserted ", or simplified 
information charging a misdemeanor". 

Effective Date of 1984 Amendment; 
Applicability. Amendment by L.1984, 

CRIMINAL PROCEDURE LAW 

c. 795, eff. Nov. 1, 1984, applicable to 
criminal actions commenced on or after 
such date, pursuant to section 4 of 
L.1984, c. 795, set out as a note under 
Penal Law § 450.10. 

Effective Date of 1983 Amendment; 
Application. See section 4 of L.1983, e. 
317, set out as a note under section 
240.40. 

Supplementary Practice Commentaries 
by Peter Preiger 

1986 
The 1986 amendment to subdivision one of this section, adding 

paragraph (j), is one of several CPL proviaionkformulated to implement 
new crimes established in the Penal Law (see Art. 156) to attack the 
rapidly emerging modern problems created by unauthorized use, dupli-
cation of and tampering with computer data and programs (see also 
CPL 20.60[3], 250.30). The present provision relates to discovery in 
cases where the defendant is charged with Unauthorized Use of a 
Computer (Penal Law § 156.05) or Computer Trespass (Penal Law, 
§ 156.10). Those crimes require that the use or trespass occur after 
prior notice of the restriction on authorized use has been given by one 
of several methods prescribed in Penal Law § 156.00[6]. The present 
provision permits defense discovery on demand of the time, place and 
manner of the transmittal of that notice. 

by Joseph W. Bellacosa 
1984 

New paragraph (e) of subdivision one of this section was added in 
1984 to conform to the new Penal Law provisions governing the return 
of stolen property. The Penal Law amendments loosen the existing 
restrictions upon the return of this property, and severely limit the 
sanctions which may be imposed under CPL 240.70 for failure to comply 
with the Penal Law requirements (see Penal Law 450.10 and Supple-
mentary Practice Commentary to CPL 240.70). 

By providing for the prompt photographing and return of the stolen 
property, the new provisions attempt to strike a balance between the 
legitimate interests of the victim and the due process and discovery 
rights of the defendant to the original best evidence. The new provi-
sion should help to clarify and simplify this procedure except that there 
is a danger lurking in the amendment that routine applications by 
defendants to retain or extend times could generate unnecessary and 
additional court business. 

Interestingly, the Court of Appeals decided a recent case in this 
general area dealing with the sanctions available for unauthorized 
disposal of discoverable property (see People v. Kelly, 62 N.Y.2d 516, 
478 N.Y.S.2d 834 and commented on in the pocket part at CPL 240.70). 

1983 
Discovery will now be available even upon the pendency of a simpli-

fied misdemeanor information. This change for conformatory reasons 
may also be found reflected in CPL 240.30 and 240.40. 

The Advisory Committee on Criminal Law and Procedure urged this 
technical expansion because there was no discernible basis or rationale 
for excluding this category from the otherwise plenary list of accusato-
ry instruments with respect to which discovery was available. Further, 
it was felt unfair to limit a defendant's discovery rights, dependent 
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Practice Commentaries Cited 

people v. Bennett, 1981, 80 A.D.2d 68, 438 N.Y.S.2d 389. 
people v. Delgado, 1981, 110 Misc.2d 492, 442 N.Y.S.2d 748. re

.i. 

 cisions 
companying pretrial demand for dis-
covery. People v. Rich, 1983, 118 
Misc.2d 1057, 462 N.Y.S.2d 163. 

2. Defendant, rights of 
People v. Smoot, 1981, 112 Misc.2d 

877, 447 N.Y.S.2d 575 [main volume] af-
firmed 86 A.D.2d 880, 450 N.Y.S.2d 397. 

Prosecution was not required to pro-
vide defendant with free transcripts of 
all proceedings involving man who had 
previously pled guilty to attempted rape 
of same victim; man's crime occurred 
over different period of time than de-
fendant's crime, and man and defendant 
were not codefendants. People v. Mor-
row, 1987, _ A.D.2d ____., 513 N.Y.S.2d 
891. 

In determining whether defendant 
charged with rape is entitled to discover 
statements made b victim to and 
records kept by crisis counselors, 
court must b ce defendant's Sixth 
Amendmen ght of confrontation and 
cross-e nation of adverse witnesses, 
his t to exculpatory evidence and 
e nce material to issue of guilt or 

nocenee, and his right to statements 
made by prosecution witness with right 
of complainant to seek counseling to aid 
her in dealing with trauma of rape and 
her reasonable expectation that such 
counseling will not be made public. Peo-
ple v. Pena, 1985, 127 Misc.2d 1057, 487 
N.Y.S.2d 935. 

Criminal defendants' rights guaran-
teed by the Constitution, statutes and 
case law do not include the right to gain 
access to police records containing per-
sonal information about ' 'victims 
and witnesses by urt-ordered 
subpoenas duces issued ex parte. 
People v. Be' 1983, 121 Misc.2d 229, 
467 N.Y • 525. 

r procedure for effectuating de-
ants' right to discover evidence 

gainst them so that they can intelli-
gently prepare trial and negotiate plea 
agreements is specified in statute gov-
erning subpoenas duces tecum, and if 
there is dissatisfaction with this statu-
tory procedure, relief should be sought 

1 
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Notes o 

Composite sketch of defendant 20 
-New trial 21 
preservation of evidence 17a 
Return of property 22 
scope of disclosure 

Bank reports 6a 
Dead body 6b 
Diary of victim 7a 
Identity of unindicted coconspira- 

tors 15b 
Identity of witnesses 15a 
Laboratory notes ha 
Photographs 1 1 b 
Physical examinations 11c 
Privileged information 12b 
Property obtained from defendant 

12a 
Subpoenaed materials 14a 
Test results 14b 

i. Constitutional requirements re-
specting disclosure 

Suppression of exculpatory evidence 
in the face of a specific and relevant 
defense request will seldom, if ever, be 
excusable but, where the defense makes 
only a general request or none at all, 
failure to turn over obviously exculpato-
ry material violates due process only 
omitted evidence creates a reaso e 
doubt which did not othe 
People v. Smith, 1984, 63 Nt. 1, 479 
N.Y.S.2d 706, 468 N.E.2d certiorari 
denied 105 S.Ct 1226, 46 .S. 1227, 84 
L.Ed.2d 364, rehearin nied 105 S.Ct. 
2042, 471 U.S. 104 85 L.Ed.2d 340. 

Failure to dis to defendant fact 
that complains ad initially stated that 
sexual attack k place at tavern rather 
than defen • t's home did not deprive 
defendant his due process rights or a 
fair trial. eople v. McMullen, 1983, 92 

.D.2d 1059, 461 N.Y.S.2d 565. 
Violation of "Brady" rule which re-

quires disclosure of certain preexisting, 
favorable information or evidence within 
knowledge of prosecution does not auto-
matically result in violation of def 
ant's constitutional right to due as, 
but depends upon material' ereof, 
and materiality depends • nature of 
what was withheld o • umstances ac- 



pie v. Bolivar, 
7 N.V.S.2d 525. 

to hearing on 
ement made to 
ide volun 
Tate n do- 
T1 de dant of 

mstances 
id challenge 
os v. Ames, 
1 '.S.2d 165. 
n knife dur- 
!fe ant fatally 
ed• y require-
lion • disclose 
,nd ch failure 
?a to mude 
ny event, 
couns eo- 

11 A. 420, 

o p • de, until 
ope ddress at 
gedl occurred 
61 of onviction 
y an weapons 
as no •howing 
;tigation by de-
iced evidence to 

testim 
105 A. 

to disclose 
their control, 

naterial to the 
as would have 

the judgment of 
4u11en, 1983, 92 
Id 565. 
iot required to 
>ts of testimony 
lecution intends 
rending, as long 
!xistence of this 
equal access to 
q.her defendant 
ictually present 
s given. Peopl 
lisc.2d 

that po-
gate person 

ome valuable 
,ople v. Preston, 
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ience is not in 
rsecution and is 
iefendant, then 

the People to  

produce the same. People v. Caban, 
1984, 123 Misc.2d 943, 475 N.Y.S.2d 330. 

Duty of the prosecution to disclose 
material evidence to an accused exists 

general request or even 
request. v. McCann, 1982, 

115 Misc.2d 1025, 4 N.Y.S.2d 212. 

5. Demand 
Prosecutor had right to make his re-

quest that defendant exhibit his knee, 
for identification purposes, in presence 
of jury, thereby allowing inference to be 
drawn that defendant's knee was as de-
scribed by witness, but it would have 
been • - if prosecutor had 

pretrial ry pursuant to 
c e. People v. Ru 1985, 128 

isc.2d 438, 488 N.Y.S.2d 8. 

6a. — Bank reports 
In criminal proceeding. bank was re-

quired to produce any relevant report 
submitted by it to the Federal Reserve 
Board which was prepared by its agents 
or employees, but was not required to 
produce any report prepared by the 
Board, its agents or employees. People 
v. Calandra, 1983, 120 Misc.2d 1059, 467 
N.Y.S.2d 141. 

Victim's body in 'de case is not 
discoverable item prosec must pro- 
duce upon demand by defen t. Peo-
ple v. Rose, 1986, 122 A.D.2d 484, 505 
N.Y.S.2d 244. 
7. — Defendant statements, etc. 

State was not required to disclose to 
defense counsel prior to trial that de-
fendant might have told arresting offi-
cer that he had taken some valium on 
date of burglary, where prosecutor used 
defendant's use of drugs to i ch de- 
fendant's credibility and p had 
no reason to believe that 
garding valium consum 
culpatory nature. People 
121 A.D.2d 7 504 N.Y 

titled 
iscovery of statemen e by non- 

defendant employees to law • rcement 
authorities before grand jury stigat- 
ing corporation's possible vio n of 
tax laws where corporation did not spe-
cifically designate such employees to 
testify on its behalf. People v. Christie, 
1986, 133 Misc.2d 468, 505 N.Y.S.2d 310. 

Memorandum from assistant dis 
attorney to district attorney concernin 
status and progress of investigation tha 
culmina J. jJpdictmen  

was required to be disclosed efend- 
ant to extent that oral s ents made 
by defendant in pres of the assist- 

were reported ant district atto 
where assistan trict attorney was ex- 
pected to ed to testify about those 
stateme People v. Essner, 1984, 25 
MiSC 05, 480 N.Y.S.2d 857. 

I ormant, who was a pro tri- 
al witness, became a sum nt of law 
enforcement officials of November 
24, 1982, the date which detective 
knew that infor.- t was assisting an- 
other in obta' , or attempting to ob- 
tain, info on from defendant, and 
thus S was precluded, on its direct 
ease, m introducing any stateme 
legedly made by defendant to 
on or after that date, 
would be required to 
statements allegedl 
to that date. P 
121 Misc.2d 

7a. lazy of victim 
M r defendant was not entitled to 

di er personal diary of murder victim 
to determine whether diary contained 
any information useful to his d 
even though defendant's na 
in diary; diary was no trict attor 
ney's possession, endant failed 
demonstrate was reasonably lik 
ly that contained evidence or 

vidence. People v. Chambers 
134 Misc.2d 688, 512 N.Y.S.2d 631. 

8. — Exculpatory materials 
Absent a connection to three counts o 

first-degree robbery with which defend-
ant was charged, evidence of one vic-
tim's drug-related activity or such activi-
ty at victim's place of business was col-
lateral and was not the kind of material 
the People were required to supply to 
defendant for use to impeach a witness. 
People v. Battee, 1986, 122 A.D.2d 527, 
505 N.Y.S.2d 10. 

Under principles of retroactivity, B 
dy requirement that prosecution 
evidence that is exculpatory and mate 
al to issue of guilt or punishment wo 
be applied to defendant's motion to va 
este 1951 conviction of murder in secon 
degree based upon guilty plea. Peop 
v. Armer, 1986, 119 A.D.2d 930, 50 
N.Y.S.2d 203. 

It was Brady violation for prosecutio 
to fail to provide burglary defendan 
with evidence that key witness agains 
him may also have believed that defen 
ant was responsible for a prior robbe 
of witness' wife, and thus had an ove  

iding animosity against deterTnt, as 
jury was entitled to hear any evidence 
which would assist them in their valid 
assessment of the credibility of the wit-
ness. People v. Velez, 1986, 118 A.D.2d 
116, 504 N.Y.S.2d 404. 

Though police have duty to disclose 
exculpatory material in their control, 
failure to so disclose will constitute re-
ersible error if such evidence is materi-
1 to defense and likely to have changed 
ury's verdict. People v. Russo, 1985, 

109 A.D.2d 855, 486 N.Y.S.2d 769. 
United States Supreme Court's Brady 

decision regarding State's disclosure of 
exculpatory material was not violated, 
where photographs in dispute were of 
nonexculpatory nature, and photographs 
would not have affected judgment of 
jury in view of overwhelming evidence 
of defendant's guilt in committing first-
degree robbery and first-degree attempt-
ed robbery. People v. Russo, 1985, 109 
A.D.2d 8.55, 486 N.Y.S.2d 769. 

On defense motion to produce victim 
of rape with which defendant had not 
been charged, who had assisted police in 
making composite sketch, evidence that 
defendant might not have committed the 
rape, with which he was not charged, 
was irrelevant and inadmissible and was 
not exculpatory as to charged robbery, 
and thus Brady application was properly 
denied. People v. Reynolds, 1984, 104 
A.D.2d 611, 479 N.Y.S.2d 736. 

Police had no duty to record monitored 
transaction between undercover police 
agent and defendant simply because of 
speculative assumption that, if recorded, 
tapes might have contained potentially 
xculpatory information. People v. De 
mm, 1984, 102 A.D.2d 633, 479 N.Y. 
2d 859. 
Material contained in police repo 
hich was not disclosed to defendan 
as not exculpatory and would not ha 

affected verdict of jury where' 
tion of defendant in report substantially 
conformed to defendant's actual descrip-
tion except as to age reference, which 
was immaterial, -defendant's photograph 
was not among photographs which wit-
ness saw before lineup, and thus fact 
that he failed to identify anyone, if any-
thing, tended to strengthen his lineup 
identification of defendant, and failure 
of witness to identify defendant from 
composite drawing was of no signifi-
cance since it was not shown that com-
posite looked like defendant. People v. 
LaBombard, 1984, 99 A.D.2d 851, 472 
N.Y.S.2d 764. 

ant 
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ose those 
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Record established that defendant was 
provided with Brady and Rosario materi-
al in sufficient time to use it effectively 
in his defense to charge of murder in the 
second degree. People v. McAfee, 1983, 
95 A.D.2d 898, 463 N.Y.S.2d 916. 

Prosecutor had an obligation to dis-
close true identity of voice on tape re-
cording of conversation between defend-
ant and individual requesting defend-
ant's help to prevent latter's incarcera-
tion because defendant's accomplice in 
alleged scheme to receive kickbacks in 
exchange for awarding municipal con-
tracts was going-  to testify against him 
as, on its face, the tape could have 
served to create false inipresaion as to 
exculpatory impact, in that the other 
party was an undercover officer, but any 
prejudice was ameliorated by curative 
instruction. People v. Tempera, 1983, 94 
A.D.2d 748, 462 N.Y.S.2d 512. 

Prosecutor has an affirmative duty to 
view a videotape taken of a defendant 
following his arrest for driving while 
intoxicated and, if it is exculpatory, 
make it available to the defendant, even 
absent a request therefor. People v. 
Karns, 1985, 130 Misc.2d 247, 495 N.Y. 
S.2d 890. 

Jury may draw inference against de-
fendant who fails to produce evidence 
which, if favorable, would naturally 
have been produced. People v. Rumph, 
1985, 128 Misc.2d 438, 488 N.Y.S.2d 998. 

Duty to disclose exculpatory material 
arises from the prosecutor's inte.st, 
overriding the particular and immediate 
interest of his client in the prosecution, 
that justice be done; justice cannot be 
done if the prosecutor in withholding 
evidence, even for a brief period, casts 
himself in the role of an architect of a 
proceeding that does not comport with 
minimal standards of justice; prosecu-
tion must bend every effort to avoid 
prejudice to defendant in all future pro-
ceedings. People v. Hunter, 1984, 126 
Misc.2d 13, 480 N.Y.S.2d 1006. 

Witness' statement that defendant 
was not the thief but, rather, the captor, 
was one that obviously tended to excul-
pate the defendant and establish his in-
nocence of third-degree grand larceny, 
and therefore the statement was one 
that the prosecutor could not knowingly 
suppress or conceal from defendant 
upon request for evidence of that specif-
ic character; given its obviously exculpa-
tory nature, it was a statement which 
the prosecutor was obliged to disclose to 
the defense even in the absence of such  

request. People v. Hunter, 1984, 126 
Misc.2d 13, 480 N.Y.S.2d 1006. 

Since suppression is a prohibited evil, 
prosecutor satisfies disclosure obligation 
and Brady requirement by revealing fa-
vorable material in time for defense to 
present it effectively for jury's consider-
ation during trial. People v. Jones, 
1984, 125 Misc.2d 798, 479 N.Y.S.2d 966. 

Preferred practice is pretrial disclo-
sure of Brady material, since delayed 
disclosure, during trial, may be so unfair 
as to occasion a mistrial, with a result-
ing double jeopardy dismissal or later 
reversal. People v. Jones, 1984, 125 
Misc.2c1 798, 479 N.Y.S.2d 966. 

In prosecution for assault in third de-
gree, obstructing governmental adminis-
tration and resisting arrest, the People's 
timely pretrial disclosure that exculpato-
ry material existed and their efforts to 
acquire it amply satisfied their Brady 
obligation, despite fact that production 
of full details of the material was de-
layed, since defendants could and did 
obtain postponements to prepare ade-
quately for trial. People v. Jones, 1984, 
125 Misc.2d 798, 479 N.Y.S.2d 966. 

It is incumbent on the state to employ 
regular procedures to preserve evidence 
which the state's agent could reasonably 
foresee might be favorable to the ac-
cused. People v. Molina, 1983, 121 
Misc.2d 483, 468 N.Y.S.2d 551. 

Government has a duty to preserve 
material evidence favorable to an ac-
cused. People v. McCann, 1982, 115 
Misc.2d 1025, 455 N.Y.S.2d 212. 

— Exploration of case of prose-
cutor 

Where exculpatory evidence was dis-
closed prior to close of People's direct 
case and defense had sufficient time to 
utilize material and there was no indica-
tion that earlier disclosure would have 
substantially affected nature of evidence 
or altered defendants' trial strategy, al-
leged late disclosure of exculpatory ma-
terials did not deprive defendants of fair 
trial. People v. Clark, 1982, 89 A.D.2d 
820, 453 N.Y.S.2d 525. 

— Grand jury records and min-
utes 

Grand jury synopsis sheet, which was 
not abbreviated summary of interview 
with any of People's witnesses, did not 
constitute "Rosario material" and was 
not subject to disclosure to defendant- 
People v. Williams, 1987, A.D.2d 
513 N.Y.S.2d 840. 
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ney-General Medicaid Fraud Control, 
1986, 120 .2d 686, 502 N.Y.S.2d 493. 

Defense unael was not entitled to 
b•anscript of defendant's sealed grind 
jury testimony in unrelated case due to 
People's motion to unseal minutes, 
where defendant did not make cross mo-
tion within three days before princip 
'notion was heard, and People's mo • 
was denied. People v. Lester, 1987, 
Misc.2d 205, 514 N.Y.S.Zd 861. 

Release of expert's grand j sti- 
niony under statute governing ase of 
grand jury minutes of witn testimo- 
ny is limited to instance eby court 
has determined that as nce of de- 
fense counsel is req in order to 
decide motion to dis indictment upon 
ground that eviden. 'resented to grand 
Jury is legally in icient to support a 
charge. Peopl . Delaney, 1984, 125 
Misc.2d 928, '.Y.S.2d 229. 

11 —tity of informant 
In ligh the marginal nature of the 

inform provided by informant, who 
observe defendant walking with kidnap 
victim and gave police defendant's name 
and address, defendant was not entitl 
to disclosure of informant's identity 
sent an extremely strong showi 
relevance. People v. Rios, P 60 
N.Y.2d 764, 469 N.Y.S.2d , 457 
N.E.2d 776. 
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The North Carolina State Bar 

ICE OF THE PRESIDENT-ELECT 
Robert G. Baynes 

P.O. Box 3463 
reensboro, North Carolina 27402 

(919) 373-1600 

6:m2 7 1988 

June 20, 1988 

Gordon F. Proudfoot, Esq. 
Boyne Clarke 
Suite 700, Belmont House 
33 Alderney Drive 
P. 0. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

This is in response to your letter of June 10 on behalf of 
The Canadian Bar Association regarding laws, government 
guidelines and professional ethical codifications requiring 
exculpatory statements in criminal prosecutions to be provided to 
the defense. 

As I am sure you are aware, in the United States each of the 
50 states has its own separate court system which administers the 
laws of that state under procedures enacted or approved by the 
legislature or Supreme Court of that state. In addition, there 
is a completely separate federal court system, which administers 
laws enacted by the U.S. Congress in accordance with procedures 
in the Federal Rules of Civil Procedure and the Federal Rules of 
Criminal Procedure. The information contained below should be 
read in that context, inasmuch as the information relates solely 
to the State of North Carolina. 

The North Carolina Legislature enacted Chapter 15A of the 
General Statutes, known as the Criminal Procedure Act. A copy of 
Subchapter IX, Article 48, G.S. § 15A-901, et. seq., is enclosed. 
Your particular attention is directed to G.S. § 15A-903(a)(2) 
which requires the Court, upon motion of a defendant, to order 
the prosecutor to divulge the substance of any statement relevant 
to the case made by the defendant which is within the possession 
of the State, the existence of which is known to the prosecutor 
or becomes known to him before or during the course of trial, 
except that disclosure is not required if the statement was made 
to an informant whose identity is a secret and who will not 
testify for the prosecution and if the statement is not 



Sincerely, 

414-ed: 4,iii‘&1/ 

Proudfoot, Esq. 
June 20, 1988 
Page Two 

exculpatory. I also call your attention to the provisions of 
G.S. § 15A-907, regarding a continuing duty of disclosure. I 
should point out that this type of formal discovery is available 
only in cases within the original jurisdiction of our Superior 
Court, which is to say those cases involving felony crimes. 

As regards ethical codifications relevant to your question, 
Rule 7.3 of the North Carolina Rules of Professional Conduct is 
entitled "Special Responsibilities of a Prosecutor". Rule 7.3(D) 
reads as follows: 

The prosecutor in a criminal or quasi criminal case 
shall make timely disclosure to the defense of all 
evidence or information known to him that tends to 
negate the guilt of the accused or mitigates the 
offense, and, in connection with sentencing, disclose 
to the defense and to the tribunal all unprivileged 
mitigating information known to him, except when he is 
relieved of this responsibility by a protective order 
of the tribunal; 

I trust that this information will be of some assistance to 
you in the preparation of your brief. 

Robert G. Baynes 

RGB/gh 

Enclosure 

cc: James Y. Preston, Esq. 
Emil F. Kratt, Esq. 
B. E. James, Esq. 



§ 15A-826 CH. 15A. CRIMINAL PROCEDURE ACT 

goy 
discovery request. Upon receiving a nega-
tive or unsatisfactory response, or upon 
the passage of seven days following the receipt of the request without response, the party requesting discovery may file a 
motion for discovery under the provisions  of this Article concerning any matter as to 
which voluntary discovery was not made 
pursuant to request. 

(h) To the extent that discovery autho-
rized in this Article is voluntarily made in 
response to a request, the discovery is 
deemed to have been made under an order 
of the court for the purposes of this Article. 

(c) A motion for discovery under this 
Article must be heard before a superior 
court judge. 

(d) If a defendant is represented by 
counsel, he may as a matter of right 
request voluntary discovery from the State 
under subsection (a) above not later than 
the tenth working day after either the 
probable-cause hearing or the date he 
waives the hearing. If a defendant is not 
represented by counsel, or is indicted or 
consents to the filing of a bill of informa-
tion before he has been afforded or waived 
a probable-cause hearing, he may as a 
matter of right request voluntary discov-
ery from the State under subsection (a) 
above not later than the tenth working 
day after 

The defendant's consent to be tried 
upon a bill of information, or the 
service of notice upon him that a 
true bill of indictment has been 
found by the grand jury, or 
The appointment of counsel — 
whichever is later. 

For the purposes of this subsection a 
defendant is represented by counsel only if 
counsel was retained by or appointed for 
him prior to or during a probable-cause 
hearing or prior to execution by him of a 
waiver of a probable-cause hearing. 

(e) The State may as a matter of right 
request voluntary discovery from the de-
fendant, when authorized under this Arti-
cle, at any time not later than the tenth 
working day after disclosure by the State 
with respect to the category of discovery in 
question. 

(0 A motion for discovery made at any 
time prior to trial may be entertained if 
the parties so stipulate or if the judge for 
good cause shown determines that the 
motion should be allowed in whole or in 
part. (1973, c. 1286, s. 1.) 
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offender was placed in custody is a 
Class G or more serious felony. 
Is notified if the offender escapes 

from custody or is released from 
custody, if the crime for which the 
offender was placed in custody is a 
Class G or more serious felony. 
Has family members of a homi-

cide victim offered all the guaran-
tees in this section, except those 
in subdivision (1). (1985 (Reg. 
Sess., 1986), c. 998, s. 1.) 

15A-826. Victim and witness assis-tants. 

Victim and witness assistants are re-
sponsible for coordinating efforts within 
the law-enforcement and judicial systems 
to assure that each victim and witness is 
treated in accordance with this Article. 
(1985 (Reg. Sess., 1986), c. 998, s. 1.) 

15A-827. Scope. 

This Article does not create any civil or 
criminal liability on the part of the State 
of North Carolina or any criminal justice 
agency, employee, or volunteer. (1985 
(Reg. Sess., 1986), c. 998, s. 1.) 

§§ 15A-828 to 15A-849: Reserved for 
future codification purposes. 

ARTICLE 46. 
§§ 15A-850 to 15A-875: Reserved for 
future codification purposes. 

ARTICLE 47. 
§§ 15A-876 to 15A-900: Reserved for 
future codification purposes. 

SUBCHAPTER IX. PRETRIAL 
PROCEDURE. 

ARTICLE 48. 

Discovery in the Superior Court. 

§ 15A-901. Application of Article. 

This Article applies to cases within the 
original jurisdiction of the superior court. 
(1973, c. 1286, s. 1.) 

§ 15A-902. Discovery procedure. 

(a) A party seeking discovery under this 
Article must, before filing any motion 
before a judge, request in writing that the 
other party comply voluntarily with the 
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# 15A-903. Disclosure of evidence by 
the State — information subject to 
disclosure. 

(a) Statement of Defendant. — Upon 
motion of a defendant, the court must 
order the prosecutor: 

To permit the defendant to inspect 
and copy or photograph any rele-
vant written or recorded state-
ments made by the defendant, or 
copies thereof, within the posses-
sion, custody, or control of the 
State the existence of which is 
known or by the exercise of due 
diligence may become known to 
the prosecutor; and 
To divulge, in written or recorded 
form, the substance of any oral 
statement relevant to the subject 
matter of the case made by the 
defendant, regardless of to whom 
the statement was made, within 
the possession, custody or control 
of the State, the existence of 
which is known to the prosecutor 
or becomes known to him prior to 
or during the course of trial; ex-
cept that disclosure of such a 
statement is not required if it was 
made to an informant whose iden-
tity is a prosecution secret and 
who will not testify for the prose-
cution, and if the statement is not 
exculpatory. If the statement was 
made to a person other than a 
law-enforcement officer and if the 
statement is then known to the 
State, the State must divulge the 
substance of the statement no 
later than 12 o'clock noon, on 
Wednesday prior to the beginning 
of the week during which the case 
is calendared for trial. If disclo-
sure of the substance of defen-
dant's oral statement to an infor-
mant whose identity is or was a 
prosecution secret is withheld, the 
informant must not testify for the 
prosecution at trial. 

(b) Statement of a Codefendant. — 
Upon motion of a defendant, the court 
must order the prosecutor: 

To permit the defendant to inspect 
and copy or photograph any writ-
ten or recorded statement of a 
codefendant which the State in-
tends to offer in evidence at their 
joint trial; and 
To divulge, in written or recorded 
form, the substance of any oral 
statement made by a codefendant 

which the State intends to offer in 
evidence at their joint trial. 

Defendant's Prior Record. — Upon 
motion of the defendant, the court must 
order the State to furnish to the defendant 
a copy of his prior criminal record, if any, 
as is available to the prosecutor. 

Documents and Tangible Objects. — 
Upon motion of the defendant, the court 
must order the prosecutor to permit the 
defendant to inspect and copy or photo-
graph books, papers, documents, photo-
graphs, motion pictures, mechanical or 
electronic recordings, buildings and places, 
or any other crime scene, tangible objects, 
or copies or portions thereof which are 
within the possession, custody, or control 
of the State and which are material to the 
preparation of his defense, are intended for 
use by the State as evidence at the trial, or 
were obtained from or belong to the defen-
dant. 

Reports of Examinations and Tests. 
— Upon motion of a defendant, the court 
must order the prosecutor to provide a 
copy of or to permit the defendant to 
inspect and copy or photograph results or 
reports of physical or mental examinations 
or of tests, measurements or experiments 
made in connection with the case, or copies 
thereof, within the possession, custody, or 
control of the State, the existence of which 
is known or by the exercise of due dili-
gence may become known to the prosecu-
tor. In addition, upon motion of a defen-
dant, the court must order the prosecutor 
to permit the defendant to inspect, exam-
ine, and test, subject to appropriate safe-
guards, any physical evidence, or a sample 
of it, available to the prosecutor if the 
State intends to offer the evidence, or tests 
or experiments made in connection with 
the evidence, as an exhibit or evidence in - 
the case. 

(0 Statements of State's Witnesses. 
In any criminal prosecution 
brought by the State, no state-
ment or report in the possession of 
the State that was made by a 
State witness or prospective State 
witness, other than the defendant, 
shall be the subject of subpoena, 
discovery, or inspection until that 
witness has testified on direct 
examination in the trial of the 
case. 
After a witness called by the State 
has testified on direct examina-
tion, the court shall, on motion of 
the defendant, order the State to 
produce any statement of the wit-
ness in the possession of the State 
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that relates to the subject matter 
as to which the witness has testi-
fied. If the entire contents of that 
statement relate to the subject 
matter of the testimony of the 
witness, the court shall order it to 
be delivered directly to the defen-
dant for his examination and use. 

(3) If the State claims that any state-
ment ordered to be produced un-
der this section contains matter 
that does not relate to the subject 
matter of the testimony of the 
witness, the ,court shall order the 
State to deliver that statement for 
the inspection of the court in 
camera. Upon delivery the court 
shall excise the portions of the 
statement that do not relate to the 
subject matter of the testimony of 
the witness. With that material 
excised, the court shall then di-
rect delivery of the statement to 
the defendant for his use. If. pur-
suant to this procedure, any por-
tion of the statement is withheld 
from the defendant and the defen-
dant objects to the withholding, 
and if the trial results in the 
conviction of the defendant, the 
entire text of the statement shall 
be preserved by the State and. in 
the event the defendant appeals, 
shall be made available to the 
appellate court for the purpose of 
determining the correctness of the 
ruling of the trial judge. When- 
ever any statement is delivered to 
a defendant pursuant to this sub- 
section, the court, upon applica- 
tion of the defendant, may recess 
proceedings in the trial for a pe- 
riod of time that it determines is 
reasonably required for the exam-
ination of the statement by the 
defendant and his preparation for 
its use in the trial. 
If the State elects not to comply 
with an order of the court under 
subdivision (2) or (3) to deliver a 
statement to the defendant.. the 
court shall strike from the record 
the testimony of the witness and 
direct the jury to disregard the 
testimony, and the trial shall pro-
ceed unless the court determines 
that the interests of justice re- 
quire that a mistrial be declared. 
The term "statement," as in 
subdivision (2), (3), and ,4) in 
relation to any witness cal:oci by 
the State means 

A written statement made byl  
the witness and signed or 
otherwise adopted or ap. ' 
proved by him; 

A stenographic, mechanical, 
electrical, or other recording, 
or a transcription thereof, 
that is a substantially verba-
tim recital or an oral state-
ment made by the witness 
and recorded contemporane-
ously with the making of the 
oral statements. (1973, e. 
1286, s. 1; 1975, C. 166, S. 27; 
1983, c. 759, as. 1-3; 1983, Ex. 
Seas., c. 6, s. 1.) 

15A-904. Disclosure of evidence by I 
the State — certain reports not sub-
ject to disclosure. 

Except as provided in G.S.1, 
15A-903(a), (b), (c) and (e), this Article 
does not require the production of reports, 
memoranda, or other internal documents 
made by the prosecutor, law-enforcement 
officers, or other persons acting on behalf 
of the State in connection with the investi-
gation or prosecution of the case, or of 
statements made by witnesses or prospec-
tive witnesses of the State to anyone 
acting on behalf of the State. 

Nothing in this section prohibits a 
prosecutor from making voluntary disclo-
sures in the interest of justice. (1973, c. 
1286, s. 1; 1975, c. 166, s. 27.) 

§ 15A-905. Disclosure of evidence by 
the defendant — information subject 
to disclosure. 

Documents and Tangible Objects. — 
If the court grants any relief sought by the 
defendant under G.S. 15A-903(d), the 
court must, upon motion of the State, order 
the defendant to permit the State to in-
spect and copy or photograph books, pa-
pers, documents, photographs, motion pic-
tures, mechanical or electronic recordings, 
tangible objects, or copies or portions 
thereof which are within the possession, 
custody, or control of the defendant and 
which the defendant intends to introduce 
in evidence at the trial. 

Reports of Examinations and Tests. 
— If the court grants any relief sought by 
the defendant under G.S. 15A-903(e), the 
court must, upon motion of the State, order 
the defendant to permit the State to in-
spect and copy or photograph results or 
reports of physical or mental examinations 
or of tests, measurements or experiments 

PROCEDURE ACT 
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inacle in connection with the case, or copies 
thereof, within the possession and control 
of the defendant which the defendant 
intends to introduce in evidence at the 
trial or which were prepared by a witness 
whom the defendant intends to call at the 
trial, when the results or reports relate to 
his  testimony. In addition, upon motion of 

prosecutor, the court must order the 
defendant to permit the prosecutor to 
inspect, examine, and test, subject to ap-
propnate safeguards, any physical evi-
aence or a sample of it available to the 
defendant if the defendant intends to offer 
such evidence, or tests or experiments 
wade in connection with such evidence, as 
an exhibit or evidence in the case. (1973, c. 
1286, s. 1; 1975, c. 166, s. 27.) 

15A-806. Disclosure of evidence by 
the defendant — certain evidence 
not subject to disclosure. 

Except as provided in G.S. 15A-905(b) 
this Article does not authorize the discov-
ery or inspection of reports, memoranda, or 
other internal defense documents made by 
the defendant or his attorneys or agents in 
connection with the investigation or de-
fense of the case, or of statements made by 
the defendant, or by prosecution or defense 
witnesses, or by prospective prosecution 
witnesses or defense witnesses, to the 
defendant, his agents, or attorneys. (1973, 
c. 1286, s. 1.) 

§ 15A-907. Continuing duty to dis-
close. 

If a party, subject to compliance with an 
order issued pursuant to this Article, dis-
covers prior to or during trial additional 
evidence or decides to use additional evi-
dence, and the evidence is or may be 
subject to discovery or inspection under 
this Article, he must promptly notify the 
attorney for the other party of the exis-
tence of the additional evidence. (1973, C. 
1286, s. 1; 1975, c. 166, s. 16.) 

§ 15A-908. Regulation of discovery — 
protective orders. 

(a) Upon written motion of a party and 
a finding of good cause, which may in-
clude, but is not limited to a finding that 
there is a substantial risk to any person or 
Physical harm, intimidation, bribery, eco-
nomic reprisals, or unnecessary annoyance 
or embarrassment, the court may at any 
time order that discovery or inspection be 
denied, restricted, or deferred, or may 
make other appropriate orders. 

(b) The court may permit a party seek-
ing relief under subsection (a) to submit 
supporting affidavits or statements to the 
court for in camera inspection. If thereaf-
ter the court enters an order granting 
relief under subsection (a), the material 
submitted in camera must be sealed and 
preserved in the records of the court to be 
made available to the appellate court in 
the event of an appeal. (1973, c. 1286, s. 1; 
1983, Ex. Sess., c. 6, s. 2.) 

§ 15A-909. Regulation of discovery — 
time, place, and manner of discov-
ery and inspection. 

An order of the court granting relief 
under this Article must specify the time, 
place, and manner of making the discovery 
and inspection permitted and may pre-
scribe appropriate terms and conditions. 
(1973, c. 1286, s. 1.) 

§ 15A-910. Regulation of discovery — 
failure to comply. 

If at any time during the course of the 
proceedings the court determines that a 
party has failed to comply with this Article 
or with an order issued pursuant to this 
Article, the court in addition to exercising 
its contempt powers may 

(1) Order the party to permit the 
discovery or inspection, or 

(2) Grant a continuance or recess, or 
(3) Prohibit the party from introduc-

ing evidence not disclosed, or 
Declare a mistrial, or 
Dismiss the charge, with or with-

out prejudice, or 
(4) Enter other appropriate orders. 

(1973, c. 1286, s. 1; 1975, c. 166, s. 
17; 1983, Ex. Sess., c. 6, s. 3.) 

§§ 15A-911 to 15A-920: Reserved for 
future codification purposes. 

ARTICLE 49. 

Pleadings and Joinder. 

§ 15A-921. Pleadings in criminal 
cases. 

Subject to the provisions of this Article, 
the following may serve as pleadings of the 
State in criminal cases: 

Citation. 
Criminal summons. 
Warrant for arrest. 
Magistrate's order pursuant to 
G.S. 15A-511 after arrest without 
warrant. 
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June 21st, 1988 

    

Gordon F. Proudfoot, Esq. 
BOYNE CLARKE Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
Post Office Box #879 
Dartmouth, Nova Scotia B2Y 3Z5 

JUN 2 7 1988 

RE: CANADIAN BAR SUBMISSION TO THE ROYAL COMMISSION 
ON THE PROSECUTION OF DONALD MARSHALL JR. 

Dear Mr. Proudfoot: 

I am an associate with the lawfirm of SVETE & WICKLINE. One of my 
areas of expertise is Criminal Law. Accordingly, your letter of 
June 10th, 1988, to Attorney Joseph T. Svete, in his capacity as 
President-Elect of the Ohio State Bar Association, was forwarded to 
me for response. 

Although our legal systems have the same roots, it is apparent that 
evolution has done much to our "common" law. With that in mind, I 
trust that you will not find my reply condescending. 

With slight variations, the Ohio Criminal Code parallels the major-
ity of other states. Once an individual has been charged with a 
crime, he has an opportunity, prior to trial, to obtain several 
categories of information from the State. Upon written request 
made, within twenty-one days after arraignment, or seven days be-
fore the date of trial, the defendant is entitled to be provided 
with the following information: 

The statement of the defendant or the co-defendant. 

Defendant's prior record. 

Documents and tangible objects within the posses-
sion of the State which are material to the pre-
paration of his defense, or are intended for use 
by the prosecuting attorney as evidence at the 
trial. 
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Reports of physical or mental examinations, and 
of scientific tests or experiements. 

Witnesses names and addresses and prior felony 
convictions of any such witnesses. 

Disclosure of evidence favorable to defendant. 

Once the defendant requests and obtains discovery, the State's 
attorney may request to be provided the same information from the 
defendant. Both parties have a continuing duty to disclose sub-
sequently obtained information. 

Central to your inquiry would be the category of items above-desig-
nated as "evidence favorable to defendant". Pursuant to that item, 
upon motion by the defendant, before trial, the court shall order 
the prosecuting attorney to disclose to counsel for defendant all 
evidence, known or which may become known to the prosecuting attor-
ney, favorable to the defendant and material to either guilt or 
punishment. Ohio Criminal Rule 16 reflects a procedural codifica-
tion of the holding of the U.S. Supreme Court in Brady v. Maryland, 
373 U.S. 83 (1963). There is a myriad of decisions on both the 
state and federal level construing the scope of this right, attach-
ment and waiver. Without knowing the thoroughness of the response 
sought, I will allow this brief synopsis to suffice. 

Should you desire additional elaboration or information, please do 
not hesitate in writing me, or contacting me by phone, at the 
number provided above. 

Very truly yours, 

SVETE & WICKLINE CO., L.P.A. 

Charles F. Cichocki, Esquire. 

CFC:pg 



JOHN HENRY HINGSON III. P.C. 
ATTORNEY AT LAW 

222 PROMENADE BUILDING TELEPHONE 

421 HIGH STREET (503) 656-0355 
OREGON CITY, OREGON 97045 

August 24, 1988 Ref. No. 21311028 

Keith Burns, President 
Oregon State Bar 
109 Standard Plaza 
1100 SW 6th Avenue 
Portland, Oregon 97204 

Dear President Burns: 

I am in receipt of Mr. Proudfoot's letter of June 10, 1988. 
I offer the following in response to Mr. Proudfoot's inquiry. 

In 1963 the United States Supreme Court announced the rule 
of law that the prosecution's withholding of evidence favorable 
to an accused on the issue of guilt or sentencing violates due 
process of law afforded all citizens of the United States by the 
Fourteenth Amendment to the United States Constitution. Brady v.  
Maryland, 373 US 83, 83 S Ct 1194, 10 L Ed2d 215 (1963). In 
1985, the United States Supreme Court extended that rule of law 
to require the prosecution to disclose, upon request, evidence 
that impeaches government witnesses. United States v. Bagley, 
473 US , 105 S Ct 3375, 87 L Ed2d 481 (1985). 

The State of Oregon, by a disciplinary rule, DR 7-103 
(enclosed) requires the performance by the prosecution of the 
same functions. The majority of states in this nation have 
similar disciplinary rules governing the performance of duties by 
public prosecutors. 

The actual performance of this duty by public prosecutors is 
problematic. Due to the perception by many criminal defense 
lawyers in America that those functions are not properly 
performed, the National Association of Criminal Defense Lawyers-
an organization of over 5000 public and private criminal 
defenders in America - has established a Prosecutorial Misconduct 
Committee. 
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Should Mr. Proudfoot desire to correspond directly with the 
National Association of Criminal Defense Lawyers - which I 
recommend that he do - they can be reached at the following 
address: 

National Association of Criminal Defense Lawyers 
1110 Vermont Avenue, N.W. 
Suite 1150 
Washington, D.C. 20005 
202/872-8688 

I am sending a copy of Mr. Proudfoot's letter, together with 
a copy of my response, to the National Association of Criminal 
Defense Lawyers in order that they may be informed should Mr. 
Proudfoot desire to contact them. I hope this is of assistance. 

Very truly yours, 

John Henry Hingson III 

JHH/nb 
Enclosure 
cc: David Dorsey, NACDL 
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Participate in the creation 
preservation of evidence when the 
lawyer knows or it is obvious the 
evidence is false. 
Counsel or assist the lawy. ' client in 
conduct that the lawyer • ows to be 

egal or fraudulent. 
‘vingly engage other illegal 

cond t or cond t contrary to a 
Discip Rule. 

(B) A lawyer who i information clearly 
establishing that. 

The lawy lient has, in the COUTSe 
of the tenon, perpetrated a 
fraud .pon a n or tribunal shall 
pro. •tly call upon e lawyer's client 

rectify the same, if the lawyer's 
lient refuses or is unab to do so, the 

lawyer shall reveal the d to the 
affected person or tribunal t when 
the information is a confi ce as 
defined in DR 4-101(A). 
A person other than the lawyer's nt 
has perpetrated a fraud upon a tribu 
shall promptly reveal the fraud to the 
tribunal. 

DR 7-103 Performing 
Government Lawyer. 

(A) A public prosecutor or other government lawyer 
shall not institute or cause to be instituted 
criminal charges when the lawyer knows or it is 
obvious that the charges are not supported by 
probable cause. 

(3) A public prosecutor or other government lawyer 
in criminal litigation shall make timely disclosure 
to counsel for the defendant, or to the defendant 
if the defendant has no counsel, of the existence 
of evidence, known to the prosecutor or other 
government lawyer, that tends to negate the guilt 
of the defendant, mitigate the degree of the 
offense or reduce the punishment. 

D 7-104 Communicating with a Person Represented by CounseL 
A) During the course of the lawyer's representatio 

of a client, a lawyer shall not: 
(1) Communicate or cause another 

communicate on the subject o 
representation, or on directly 
subjects, with a person th 
knows to be represented by 
on that subject, or on 
subjects, unless the la 
prior consent of 
representing such oth 
uthorized by law 

p hibition incl 
rep ming the la 

(2) Give vice to 
represen by 
advice 
interests o 
reasonable 
conflict with 
lawyer' client. 

secution. 
all not threaten to iresent criminal 

tain an advantage in a civ matter. 

yea- shall not disregard or • ise the 
's client to disregard a standing ru of a 

tri nal or a ruling of a tribunal made the 
urse of a proceeding but the lawyer may e 
propriate steps in good faith to test 

(B In presenting a matter to a tribunal, a lawyer s 
disclose: 
(1) Legal authority in the controlling jurisdicti n 

known to the lawyer to be directly adverse to e 
position of the lawyer's client and which is ot 
disclosed by opposing counsel. 
Unless privileged or irrelevant, the identiti of 
the clients the lawyer represents and o the 
persons who employed the lawyer. 

(C) In opeanng in the lawyer's professional 4:0acity 
befo a tribunal, a lawyer shall not: 

tate or allude to any matter that the layer has 
n' reasonable basis to believe is relev t to the 

or that will no be supported by • sible 
ev rice. 

any question that the lawy has no 
able basis to believe is relevant to the case 

and at is intended to degrade witness or 
other erson. 

(3) Assert the lawyer's personal Icno edge of the 
facts in sue except when testifying as witness. 

(4) Assert e lawyer's personal op •on as to the 
justness f a cause, as to the edibility of a 
witness, to the culpability of civil litigant or 
as to th guilt or innocen of a criminal 
defendant •ut the lawyer m argue, on the 
lawyer's ysis of the eviden for any position 
or cxmclusio with respect to the matters stated 
herein. 
Fail to com y with kno local customs of 
courtesy Or tice of th bar or a particular 
tribunal without giving to o posing counsel timely 
notice of the la 's intent n t to comply. 
Engage in undi nified o discourteous conduct 
which is degrading a trib al. 
Intentionally or ituall violate any established 
rule of promdure or evi. • nce. 

an extrajudicial statement 
would expect to be 

blic communication if the 
e fact-finding process or 
ably should know the 

s an imminent threat to the 
an adj cative proceeding and 
at effect. 
of DR 107 does not preclude 
g to ges of misconduct 

the lawyer •r from participating 
of legislativ administrative or 

es. 
cise reasonable e to prevent the 

from making an extrajudicial 
lawyer would be prohibited from 

-107(A). 

DR 7-108 Communication th or Investigation of Ju 
(A) Before the of a case a la ex connected 

therewith s not communicate with or se another 
to commum with anyone the lawyer • ows to be a 
member of the venire from which the ry will be 
selected for e trial of the case. 

(B) During the of a case: 
A wyer connected therewith all not 
Co unicate with or cause an. er to 
co unicate with any member of the jury. 
A lawyer who is not connected therewi shall 
n. t communicate with or cause ano er to 

,..mmunicate with a juror concerning the case. 
(C) DR 108(A) and (B) do not prohibit a lawyer from 

corn unicating with veniremen or jurors in the • urse 
of o scial proceedings. 

(D) discharge of the jury from further consid- on 
of a case with which the lawyer was connected, e 
la er shall not ask questions of or make comments to 

the Duty of Public Prosecutor or Other 

to 
the 

elated 
lawyer 

a lawyer 
tly related 

er has the 
the lawyer 
person or is 
do so. This 

es a lawyer 
er's own interests. 

a person who is not 
lawyer, other than the 

ure counsel, if the 
uch person are or have a 

ssibility of being in 
e interests of the 

DR 7-105 Threatening Crimin 
(A) A lawyer 

charges to 

DR 7-106 Trial Conduc 
(A) A 

law 

(5) 

DR 7-107 Trial Publicity. 
A lawyer shall not mak 
that a reasonable p 
disseminated by means of 
lawyer intended to aff 
the lawyer knows or 
statements pose a seri° 
fact-finding process in 
acts with indifference to 
The foregoing provisi 
a lawyer from rep 
publicly made ag 
in the proceeding 
other investigative 
A lawyer shall 
lawyer's employ 
statement that 
making under D 
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COMMITTEE ON LEGAL 
ETHICS AND PROFESSIONAL 
RESPONSIBILITY 
Chairman 
Michael A Bloom 

Vice Chairmen 
James M. Houston 
Chester C Corse Jr 

Ethics Coordinator 
Dona ktrvaznIk 

SEP I 6 1986 

September 13, 1988 

Gordon F. Proudfoot, Esquire 
Canada Bar Association 
P. 0. Box 876 
Dartmouth, N.S. 
B2Y 3Z5 

Dear Mr. Proudfoot: 

Your letter of August 5, 1988 to Carl W. Brueck, Jr., President 
of the Pennsylvania Bar Association has been forwarded to me 
for response. 

I am enclosing a copy of Rule 305 (Pretrial Discovery and 
Inspection) of the Rules of Criminal Procedure and a copy of 
Rule 3.8 (Special Responsibilities of a Prosecutor) of the 
Rules of Professional Conduct. 

Hopefully, the foregoing is responsive to your inquiry. If you 
have any further questions, please feel free to contact me. 

Very truly yours, 

?Ortrridt) 

Dona Porvaznik, EteLcs Coordinator 

DP: rep 

CC: Carl W. Brueck, Jr., Esquire 
James E. Tarman, Esquire 
(w/o enclosures) 
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PRETRIAL PROCEDURES Rule 305 

in this rule, are observed in some fashion in all court 
cases. 

The main purposes of arraignment are: to assure that 
the defendant is advised of the charges against him; to 
have counsel enter an appearance, or, if the defendant 
has no counsel to consider defendant's right to counsel; 
and to commence the period of time within which to 
initiate pretrial discovery and to file other motions. 
With regard to the waiver of counsel, see Rule 318. 

It is intended that, in addition to other instances of 
"cause shown" for delaying the arraignment, the ar-
raignment may be delayed where the defendant was 
unavailable for arraignment within the ten day period 
after indictment or information. 

Adopted June 30, 1964, effective Jan. 1, 1965. Amended, 
effective Nov. 22, 1971; amended Nov. 29, 1972, effective 
in 10 days; amended and effective Feb. 15, 1974; renum-
bered from Rule 317 and amended June 29, 1977, effective 
Jan. 1, 1978; amended Oct. 21, 1977, effective as to cases 
in which the indictment or information is filed on or after 
Jan. 1, 1978; amended Nov. 22, 1977; amended Jan. 28, 
1983, effective July 1, 1983; Oct. 21, 1983, effective Jan. 1, 
1984. 

RULE 304. BILL OF PARTICULARS 
A request for a bill of particulars shall be 

served in writing by the defendant upon the attor-
ney for the Commonwealth within seven (7) days 
following arraignment. The request shall promptly 
be filed as provided in Rule 9022 subsequent to 
service upon the attorney for the Commonwealth. 

The request shall set forth the specific partic-
ulars sought by the defendant, and the reasons why 
the particulars are requested. 

Upon failure or refusal of the attorney for the 
Commonwealth to furnish a bill of particulars after 
service of a request upon him, the defendant may 
make written motion for relief to the court within 
seven (7) days after such failure or refusal. If 
further particulars are desired after an original bill 
of particulars has been furnished, a motion therefor 
may be made to the court within five (5) days after 
the original bill is furnished. 

When a motion for relief is made, the court 
may make such order as it deems necessary in the 
interests of justice. 

Note 
Adopted June 29, 1977, effective January 1, 19'78; 

amended October 21, 1983, effective January 1, 1984. 

Comment 
This rule replaces previous Rules 221 and 230 in their 

entirety. Prior to the 1977 revision of this Chapter, the 
rules dealing with Bills of Particulars appeared in Chap-
ter 200, concerning indictments (Rule 221) and informa-
tions (Rule 230). The traditional function of a bill of 
particulars-namely, to clarify the pleadings and to limit 
the evidence which can be offered to support the indict-
ment or information-has not been changed by the  

transfer of the provision to Chapter 300. The purpose 
of the transfer was to place the procedure in chronologi-
cal context with other pretrial matters, including dis-
covery and the omnibus pretrial motion. 

Adopted June 29, 1977, effective as to cases in which the 
indictment or information is filed on or after Jan. 1, 1978. 
Amended Nov. 22, 1977; Oct. 21, 1983, effective Jan. 1, 
1984. 

RULE 305. PRETRIAL DISCOVERY 
AND INSPECTION 

Informal. Before any disclosure or dis-
covery can be sought under these rules by either 
party, counsel for the parties shall make a good 
faith effort to resolve all questions of discovery, 
and to provide information required or requested 
under these rules as to which there is no dispute. 
When there are items requested by one party which 
the other party has refused to disclose, the demand-
ing party may make appropriate motion to the 
court. Such motion shall be made within fourteen 
(14) days after arraignment, unless the time for 
filing is extended by the court. In such motion the 
party must set forth the fact that a good faith 
effort to discuss the requested material has taken 
place and proved unsuccessful. Nothing in this 
provision shall delay the disclosure of any items 
agreed upon by the parties pending resolution of 
any motion for discovery. 

Disclosure by the Commonwealth. 
(1) Mandatory. In all court cases, on request by 

the defendant, and subject to any protective order 
which the Commonwealth might obtain under this 
rule, the Commonwealth shall disclose to the de-
fendant's attorney all of the following requested 
items or information, provided they are material to 
the instant case. The Commonwealth shall, when 
applicable, permit the defendant's attorney to in-
spect and copy or photograph such items. 

Any evidence favorable to the accused 
which is material either to guilt or to punishment, 
and which is within the possession or control of 
the attorney for the. Commonwealth; 

any written confession or inculpatory state-
ment, or the substance of any oral confession or 
inculpatory statement, and the identity of the 
person to whom the confession or inculpatory 
statement was made, which is in the possession or 
control of the attorney for the Commonwealth; 

the defendant's prior criminal record; 
the circumstances and results of any identi-

fication of the defendant by voice, photograph, or 
in-person identification; 

results or reports of scientific tests, expert 
opinions, and written or recorded reports of poly-
graph examinations or other physical or mental 
examinations of the defendant, which are within 
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the possession or control of the attorney for the 
Commonwealth; 

any tangible objects, including documents, 
photographs, fingerprints, or other tangible evi-
dence; 

the transcripts and recordings of any elec-
tronic surveillance, and the authority by which 
the said transcripts and recordings were obtained. 
(2) Discretionary with the Court. In all court 

cases, except as otherwise provided in Rule 263 
(Disclosure of Testimony Before Investigating 
Grand Jury), if the defendant files a motion for 
pretrial discovery, the court may order the Com-
monwealth to allow the defendant's attorney to 
inspect and copy or photograph any of the following 
requested items, upon a showing that they are 
material to the preparation of the defense, and that 
the request is reasonable: 

the names and addresses of eyewitnesses; 
all written or recorded statements, and sub-

stantially verbatim oral statements, of eye-
witnesses the Commonwealth intends to call at 
trial; 

all written or recorded statements, and sub-
stantially verbatim oral statements, made by co-
defendants, and by co-conspirators or accom-
plices, whether such individuals have been 
charged or not; 

any other evidence specifically identified by 
the defendant, provided the defendant can addi-
tionally establish that its disclosure would be in 
the interests of justice. 
C. Disclosure by the Defendant. 
(1) Mandatory. 

Nice of Alibi Defense. A defendant who 
intends to offer the defense of alibi at trial shall, 
at the time required for filing the omnibus pre-
trial motion under Rule 306, file of record notice 
signed by the defendant or the attorney for the 
defendant, with proof of service upon the attor-
ney for the Commonwealth, specifying intention 
to claim such defense. Such notice shall contain 
specific information as to the place or places 
where the defendant claims to have been at the 
time of the alleged offense and the names and 
addresses of witnesses whom the defendant in-
tends to call in support of such claim. 

Notice of Insanity or Mental Infirmity De-
fense. A defendant who intends to offer at trial 
the defense of insanity, or a claim of mental 
infirmity, shall, at the time required for filing an 
omnibus pretrial motion under Rule 306, file of 
record notice signed by the defendant or the 
attorney for the defendant, with proof of service 
upon the attorney for the Commonwealth, speci-
fying intention to claim such defense. Such no-
tice shall contain specific available information as  

to the nature and extent of the alleged insanity or 
claim of mental infirmity, the period of time 
which the defendant allegedly suffered from such 
insanity or mental infirmity, and the names and 
addresses of witnesses, expert or otherwise, 
whom the defendant intends to call at trial to 
establish such defense. 

Disclosure of Reciprocal Witnesses. Within 
seven (7) days after service of such notice of alibi 
defense or of insanity or claim of mental infirmity 
defense, or within such other time as allowed by 
the court upon cause shown, the attorney for the 
Commonwealth shall disclose to the defendant the 
names and addresses of all persons the Common-
wealth intends to call as witnesses to disprove or 
discredit the defendant's claim of alibi or of insan-
ity or mental infirmity. 

Failure to File Notice. If the defendant 
fails to file and serve notice of alibi defense or 
insanity or mental infirmity defense as required 
by this rule, or omits any witness from such 
notice, the court at trial may exclude the testimo-
ny of any omitted witness, or may exclude entire-
ly any evidence offered by the defendant for the 
purpose of proving the defense, except testimony 
by the defendant, or may grant a continuance to 
enable the Commonwealth to investigate such evi-
dence, or may make such other order as the 
interests of justice require. 

Failure to Supply Reciprocal Notice. If the 
attorney for the Commonwealth fails to file and 
serve a list of its witnesses as required by this 
rule, or omits any witness therefrom, the court at 
trial may exclude the testimony of any omitted 
witness, or may exclude any evidence offered by 
the Commonwealth for the purpose of disproving 
the alibi, insanity or mental infirmity defense, or 
may grant a continuance to enable the defense to 
investigate such evidence, or may make such oth-
er order as the interests of justice require. 

Failure to Call Witnesses. No adverse in-
ference may be drawn against the defendant, nor 
may any comment be made concerning the de-
fendant's failure to call available alibi, insanity or 
mental infirmity witnesses, when such witnesses 
have been prevented from testifying by reason of 
this rule unless the defendant or the defendant's 
attorney shall attempt to explain such failure to 
the jury. 

Impeachment. A defendant may testify 
concerning an alibi notwithstanding that the de-
fendant has not filed notice, but if the defendant 
has filed notice and testifies concerning his pres-
ence at the time of the offense at a place or time 
different from that specified in the notice, the 
defendant may be cross-examined concerning 
such notice. 
(2) Discretionary With the Court In all court 

cases, if the Commonwealth files a motion for pre- 
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trial discovery, the court may order the defendant, 
subject to the defendant's rights against compulso-
ry self-incrimination, to allow the attorney for the 
Commonwealth to inspect and copy or photograph 
any of the following requested items, upon a show-
ing of materiality to the preparation of the Com-
monwealth's case and that the request is reason-
able: 

results or reports of physical or mental ex-
aminations, and of scientific tests or experiments 
made in connection with the particular case, or 
copies thereof, within the possession or control of 
the defendant, which the defendant intends to 
introduce as evidence in chief, or which were 
prepared by a witness whom the defendant in-
tends to call at the trial, when results or reports 
relate to the testimony of that witness, provided 
the defendant has requested and received dis-
covery under paragraph B(1)(e); 

the names and addresses of eyewitnesses 
whom the defendant intends to call in its case in 
chief, provided that the defendant has previously 
requested and received discovery under para-
graph B(2Xa). 

Continuing Duty to Disclose. If, prior to or 
during trial, either party discovers additional evi-
dence or material previously requested or ordered 
to be disclosed by it, which is subject to discovery or 
inspection under this rule, or the identity of an 
additional witness or witnesses, such party shall 
promptly notify the opposing party or the court of 
the additional evidence, material or witness. 

Remedy. If at any time during the course of 
the proceedings it is brought to the attention of the 
court that a party has failed to comply with this 
rule, the court may order such party to permit 
discovery or inspection, may grant a continuance, or 
may prohibit such party from introducing evidence 
not disclosed, other than testimony of the defend-
ant, or it may enter such other order as it deems 
just under the circumstances. 

Protective Orders. Upon a sufficient show-
ing, the court may at any time order that the 
discovery or inspection be denied, restricted or de-
ferred, or make such other order as is appropriate. 
Upon motion of any party, the court may permit the 
showing to be made, in whole or in part, in the form 
of a written statement to be inspected by the court 
in camera. If the court enters an order granting 
relief following a showing in camera, the entire 
text of the statement shall be sealed and preserved 
in the records of the court to be made available to 
the appellate court(s) in the event of an appeal. 

Work Product Disclosure shall not be re-
quired of legal research or of records, correspon-
dence, reports or memoranda to the extent that they 
contain the opinions, theories or conclusions of the 

Penn.Rulee of Court—State-25 
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attorney for the Commonwealth or the attorney for 
the defense, or members of their legal staffs. 

Note 
Replaces former Rule 310 in its entirety. Former 

Rule 310 was originally adopted June 30, 1964, effective 
January 1, 1965. Present Rule 305 adopted June 29, 
1977, effective January 1, 1978; Comment revised April 
24, 1981, effective June 1, 1981; amended October 22, 
1981, effective January 1, 1982. 

Comment 
This rule is intended to apply only to court cases; the 

constitutional guarantees mandated in Brady v. Mary-
land, 83 S.Ct. 1194, 373 U.S. 83, 10 LEd.2d 215 (1963), 
and the refinements of the Brady standards embodied in 
subsequent judicial decisions, apply to all cases, includ-
ing court cases and summary cases, and nothing to the 
contrary is intended. For definitions of "court ease" 
and "summary case", see Rule 3. 

In determining the extent to which pretrial discovery 
should be ordered under the "Discretionary with the 
Court" sections of this rule, judges may be guided by 
the following general principles of the ABA Standards 
Relating to Discovery and Procedure Before Trial 
(Approved Draft, 19'70): 

SEC. 1.1: PROCEDURAL NEEDS PRIOR TO TRIAL 
(a) Procedure prior to trial should serve the following 

needs: 
to promote an expeditious as well as fair determi-

nation of the charges, whether by plea or trial; 
to provide the accused sufficient information to 

make an informed plea; 
(in) to permit thorough preparation for trial and 

minimize surprise at trial; 
to avoid unnecessary and repetitious trials by 

exposing any latent procedural or constitutional issues 
and affording remedies therefor prior to trial; 

to reduce interruptions and complications of trial 
by identifying issues collateral to guilt or innocence 
and determining them prior to trial; and 

to effect economies in time, money and judicial 
and professional talents by minimizing paperwork, 
repetitious assertions of issues, and the number of 
separate hearings. 
(b) These needs can be served by: 

fuller discovery; 
simpler and more efficient procedures; and 
procedural pressures for expediting the process-

ing of cases. 
SEC. 1.2: SCOPE OF DISCOVERY. 

In order to provide adequate information for informed 
pleas, expedite trials, minimize surprise, afford opportu-
nity for effective cross-examination, and meet the re-
quirements of due process, discovery prior to trial 
should be as full and free as possible consistent with 
protection of persons, effective law enforcement, the 
adversary system, and national security. 

Whenever the rule makes reference to the term "iden-
tification," or "in-person identification," it is understood 
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that such terms are intended to refer to all forms of 
identifying a defendant by means of the defendant's 
person being in some way exhibited to a witness for the 
purpose of an identification: e. g., line-up, stand-up, 
show-up, one-on-one confrontation, one-way mirror, etc. 
The purpose of this provision is to make possible the 
assertion of a rational basis for a claim of improper 
identification based upon Stovall v. Denno, 87 S.Ct. 
1967, 388 U.S. 293, 18 L.Ed.2d 1199 (1967), and United 
States v. Wade, 87 S.Ct.- 1926, 388 U.S. 218, 18 L.Ed.2d 
1149 (1967). 

This rule is not intended to affect the admissibility of 
evidence discoverable under this rule or the fruits there-
of, nor the standing of the defendant to seek suppres-
sion of such evidence. 

The notice-of-alibi provision of this rule contained in 
part C(1)(a) is intended to comply with the requirement 
of Wardius v. Oregon, 93 S.Ct. 2208, 412 U.S. 470, 37 
L.Ed.2d 82 (1973), by the inclusion of reciprocal disclo-
sure responsibilities placed upon the Commonwealth in 
paragraph C(1)(c). This rule thus replaces former Rule 
312, which was rescinded on June 29, 1973, pursuant to 
Wardius, supra. See also Commonwealth v. Conta-
kos, 455 Pa. 136, 314 A.2d 259 (1974). The provision 
requiring a notice of insanity defense, paragraph C(1)(b), 
has not previously been included in these rules, but the 
safeguards surrounding them have been made identical 
to those protecting the defendant under the notice-of-al-
ibi provision. 

The provision for a protective order, part F, does not 
confer upon the Commonwealth any right of appeal not 
presently afforded by statute. 

Part G is derived in part from ABA Standards Relat-
ing To Discovery And Procedure Before Trial § 2.6(a). 
See Commentary contained therein. Part G, however, 
makes this provision applicable to the work product of 
the defense, while the ABA Standards refer only to the 
prosecution. 

It should also be noted that as to material which is 
discretionary with the court, or which is not enumerated 
in the rule, if such information contains exculpatory 
evidence as would come under the Brady rule, it must 
be disclosed. Nothing in this rule is intended to limit in 
any way disclosure of evidence constitutionally required 
to be disclosed. 

The limited suspension of Section 5720 of the Wiretap-
ping and Electronic Surveillance Control Act, Act of 
October 4, 1978, P.L. 831, No. 164, 18 Pa. C.S. § 5720, 
(see Rule 340(g)), is intended to insure that the statutory 
provision and Rule 305B(1Xg) are read in harmony. A 
defendant may seek discovery under subparagraph 
B(1)(g) pursuant to the time frame of the rule, while the 
disclosure provisions of Section 5720 would operate 
within the time frame set forth in Section 5720 as to 
materials specified in Section 5720 and not previously 
discovered. 

Adopted June 30, 1974, effective Jan. 1, 1965. Renumber-
ed from Rule 310 and amended June 29, 1977, effective as 
to cases in which the indictment or information is flied on 
or after Jan. 1, 1978; amended Nov. 22, 1977; April 24, 
1981, effective June 1, 1981; Oct. 22, 1981, effective Jan. 
1, 1982. 

RULE 306. OMNIBUS PRETRIAL 
MOTION FOR RELIEF 

Unless otherwise required in the interests of jus- 
tice, all pretrial requests for relief shall be included 
in one omnibus pretrial motion. 

Note 
Formerly Rule 304, adopted June 30, 1964, effective 

January 1, 1965; amended and renumbered 306, June 
29, 1977, effective January 1, 1978; amended Oct. 21, 
1983, effective January 1, 1984. 

Comment 
Types of relief requested in the omnibus pretrial 

motions shall include, but shall not be limited to, the 
following: 

for continuance; 
for severance and joinder or consolidation; 
for suppression of evidence; 
for psychiatric examination; 
to quash an indictment or information; 
for change of venue or venire; 
to disqualify a judge; 
for appointment of investigator; and 
for pretrial conference. 

This rule previously contained several paragraphs that 
provided requirements for the form and content of the 
omnibus pretrial motion. These paragraphs were delet-
ed as unnecessary in 1983, when these requirements 
were incorporated into Rule 9020, a general rule applica-
ble to all motions, including the omnibus pretrial motion. 

Adopted June 30, 1964, effective Jan. 1, 1965. Renumber-
ed from Rule 304 and amended June 29, 1977, effective as 
to cases in which the indictment or information is filed on 
or after Jan. 1, 1978; amended Nov. 22, 1977; Oct. 21, 
1983, effective Jan. 1, 1984. 

RULE 307. TIME FOR OMNIBUS 
PRETRIAL MOTION AND 

SERVICE 
Except as otherwise provided in these rules, the 

omnibus pretrial motion for relief shall be filed and 
served within thirty (30) days after arraignment, 
unless opportunity therefor did not exist, or the 
defendant or defense attorney, or the attorney for 
the Commonwealth, was not aware of the grounds 
for the motion, or unless the time for filing has 
been extended by the court for cause shown. 

Copies of all pretrial motions shall be served in 
accordance with Rule 9023. 

Note 
Formerly Rule 305, adopted June 30, 1964, effective 

January 1, 1965; renumbered 307 and amended June 29, 
1977, effective January 1, 1978; amended Oct. 21, 1983, 
effective January 1, 1984. 
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RHODE ISLAND BAR ASSOCIATIO 
91 FRIENDSHIP STREET PROVIDENCE, RHODE ISLAND 02903 401.421-4 

189B 

Scott K Keefer, President Stephen A. Fanning. Secretary Helen Desmond McDonald, Acting Executive Directo 
William F McMahon, President-Elect Alan S. Flink, Treasurer Edward P Smith, Executive Director Emeritus - 
Susan Leach De Blasio, Vice President 

June 30, 1988 stii. 0983  

Gordon F. Proudfoot, Esq. 
BOYNE CLARKE 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Re: Canadian Bar Submission to the 
Royal Commission on the Prosecu-
tion of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

In response to your inquiry of June 10, the law of the State of 
Rhode Island is in the United States mainstream regarding prosecu- 
torial duty to disclose exculpatory matter. Enclosed is a copy 
of Rule 16 of the Rhode Island Superior Court Rules of Criminal 
Procedure, which is based upon but not identical with Federal 
Rule 16. Also enclosed are copies of excerpts from Canon 7 of 
the Rhode Island Code of Professional Responsibility, specifically 
Disciplinary Rule 7-103 and Ethical Consideration 7-13. As I am 
sure you are aware, various American jurisdictions - including 
the State of Rhode Island - are in the process of adopting new 
rules of professional responsibility to replace the Code. The 
new rules, however, contain language substantially similar to 
the present Disciplinary Rule 7-103(b). 

All United States jurisdictions are subject to the constitutional 
due process requirement enunciated by the United States Supreme 
Court in Brady v. Maryland, 373 U.S. 83 (1963), which requires 
the production of exculpatory information under the Fourteenth 
Amendment to the United States Constitution. 

I trust that the enclosed information will assist your work. 

Sincerely 

William F. McMahon 
ek President 
Enclosures 
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373 ARRAIGNMENT AND PREPARATION FOR TRIAL Rule 16 

16, Discovery and inspection. — (a) Discovery by DefencThrt. 
Upon written request by a defendant, the attorney for the Stro, e haU 
perm i t the defendant to inspect or listen to and copy or photograph 
any of the following items within the possession, custody, or control 
of the State, the existence of which is known, or by the exercise of 
due diligence may become known to the attorney for the State: 

all relevant written or recorded statements or confessions, 
signed or unsigned, or written summaries of oral statements or con-
fessions made by the defendant, or copies thereof; 

all relevant recorded testimony before a grand jury of the de-
fendant, or in the case of a corporate defendant, of any present or 
former officer or employee of the defendant corporation concerning 
activities carried on, or knowledge acquired, within the scope of or 
reasonably relating to his employment; 

all written or recorded statements or confessions which were 
made by a co-defendant who is to be tried together with the moving 
defendant and which the State intends to offer in evidence at the 
trial, and written summaries of oral statements or confessions of 
such a co-defendant in the event the State intends at the trial to offer 
evidence of such oral statements or confessions; 

all books, papers, documents, photographs, sound recordings, 
or copies thereof, or tangible objects, buildings, or places which are 
intended for use by the State as evidence at the trial or were ob-
tained from or belong to the defendant; 

all results or reports in writing, or copies thereof, of physical or 
mental examinations, and of scientific tests or experiments made in 
connection with the particular case and, subject to an appropriate 
protective order under paragraph (f), any tangible objects still in 
existence that were the subject of such tests or experiments; 

a written list of the names and addresses of all persons whom 
the attorney for the State expects to call as witnesses at the trial in 
support of the State's direct case; 

as to those persons whom the State expects to call as witnesses 
at the trial, all relevant recorded testimony before a grand jury of 
such persons and all written or recorded verbatim statements, 
signed or unsigned, of such persons and, if no such testimony or 
statement of a witness is in the possession of the State, a summary of 
the testimony such person is expected to give at the trial; 

all reports or records of prior convictions of the defendant, or of 
persons whom the attorney for the State expects to call as witnesses 
at the trial, and within fifteen (15) days after receipt from the defen-
dant of a list produced pursuant to paragraph (b) (3) of persons whom 
the defendant expects to call as witnesses all reports or records of 
prior convictions of such persons; 

all warrants which have been executed in connection with the 
particular case and the papers accompanying them, including affida-
vits, transcripts of oral testimony, returns and inventories. 

(b) Discovery by the State. A defendant who seeks any discovery 
under subdivision (a) of this rule shall permit the State, upon receipt 
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of written request, to inspect or listen to and copy or photograph an 
of the following items within the possession, custody or control oft 
defendant or his attorney: 

all books, papers, documents, photographs, sound recordings o 
copies thereof, or tangible objects, buildings, or places which ar 
intended for use by the defendant as evidence at the trial; 

all results or reports in writing, or copies thereof, of physical o 
mental examinations, and of scientific tests or experiments made 
connection with the particular case and prepared by a person who 
the defendant intends to call as a witness at the trial and, subject to 
an appropriate protective order under paragraph (0, any tangibl 
objects still in existence that were the subject of such tests or expen 
ments; 

a written list of the names and addresses of all persons othe 
than the defendant whom the defendant expects to call as witnes 
at the trial in the event the State presents a prima facie case; 

as to those persons other than the defendant whom the defen-
dant expects to call as witnesses at the trial, all written or record.  
verbatim statements, signed or unsigned, of such persons and, if n 
such statement of a witness is in the possession of the defendant,'' 
summary of the testimony such person is expected to give at th 
trial. 

Notice of Alibi. In the event a defendant seeks any discovery 
under subdivision (a) of this rule, then upon demand by the attorney 
for the State and delivery by him to the defendant of a vvritte 
statement describing with specificity the date and time when and 
the place where the offense charged is alleged to have occurred, the 
defendant, within twenty-one (21) days after receipt of such demand 
and particulars, shall give written notification whether he intends 
rely in any way on the defense of alibi. If the defendant does 
intend, the notice shall state with specificity the place at which he 
claims to have been at the time of the alleged offense and the name 
and addresses of the witnesses he intends to call at the trial to 
establish such alibi. Within twenty-one (21) days after receipt of 
written notification of intent to rely on the defense of alibi, togethe 
with particulars thereof, the attorney for the State shall furnish 
the defendant written notice of the names and addresses of the wit; 
nesses whom the State intends to call at the trial to establish defen-
dant's presence at the place where and the time when the offense i 
alleged to have occurred. 

Material Not Subject to Discovery. Except as provided in su 
divisions (a) and (b), this rule does uit authorize discovery of inter 
nal reports, memoranda, or other documents made by a defendant, o 
his attorney or agent, or by the attorney for the State, or by office 
or agents of the State, in connection with or in preparation for the 
prosecution or defense of a criminal proceeding. 

Failure to Call a Witness. The fact that a person was desig-
nated by a party pursuant to subdivision (a)(6) or subdivision (b)(3) 
as an intended witness but was not called to testify shall not be 
commented upon at the trial by any party. 
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(0 protective Orders. Upon motion and a sufficient showing the 
tirt may at any time order that the discovery or inspection sought 

uant to this rule be denied, restricted or deferred, or make such 
°Paler order as is appropriate. In determining the motion, the court 
May consider, among other things, the following: protection of wit-

sses and others from physical harm, threats of harm, bribes, eco- ne  nomic reprisals and other intimidation; maintenance of such secrecy 
regarding informants as is required for effective investigation of 
criminal activity; and protection of confidential relationships and 
'privileges recognized by law; the need to safeguard from loss or to 
reserve the condition of tangible objects sought to be discovered 
der paragraphs (a)(4), (a)(5), (b)(1) and (b)(2). The court may per-

mit a party to make a showing of good cause, in whole or in part, in 
the form of a written statement to be inspected by the court alone. If 
the court thereafter enters a protective order, the entire text of the 
w-ty's statement shall be sealed and preserved in the records of the 
'court, to be made available only to an appellate court in the event of 
an appeal. Upon application of a party who has, pursuant to subdivi-
sion (a) (6) or subdivision (b) (3), been requested to designate the 
names of persons who will be called as witnesses at the trial, the 
court may order that the testimony of one or more persons so desig-
nated be perpetuated by oral deposition pursuant to Rule 15 at a 
time and place and before an officer ordered by the court. Examina-
tion and cross-examination shall proceed as permitted at the trial. A 
record of the testimony of such a witness shall be made and shall be 
admissible at the trial as part of the case of the party who requested 
the taking of the deposition in the event the witness becomes un-
available without fault of such party or if the witness changes his 
testimony materially. 

(g) Procedure and Timing. 
Defendant's Request. A request by a defendant for discovery 

and inspection shall be made within twenty-one (21) days after ar-
raignment. The attorney for the state shall respond in writing 
within fifteen (15) days after service of the request stating with 
respect to each item or category either that discovery and inspection 
will be permitted or stating that the request will not or cannot be 
complied with and the reason why. The response shall also specify 
the place and time defendant may inspect the items being made 
available. 

State's Request. Within twenty-one (21) days after serving a 
response to a defendant's request for discovery and inspection, the 
attorney for the State may serve a defendant with a request for 
discovery and inspection. The defendant shall respond within fifteen 
(15) days after service of the request stating with respect to each 
item or category either that discovery and inspection will be permit-
ted or stating that the request will not or cannot be complied with 
and the reason why. The response shall also specify the place and 
time the attorney for the State may inspect the items being made 
available. 
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Discovery or Inspection Withheld. In the event a party refu 
to comply with a request for discovery or inspection, the party w 
served the request may move for an order to compel compliance wi 
his request. 

Extensions of Time. The court may on motion of a party 
for good cause shown extend the time for serving requests or 
sponses permitted or required under this rule. 

Continuing Duty to Disclose. If, subsequent to compli 
with a request for discovery or with an order issued pursuant to 
rule, and prior to or during trial, a party discovers additional ma 
rial previously requested which is subject to discovery or inspect' 
under this rule, he shall promptly notify the other party of the e 
tence thereof. 

Failure to Comply. If at any time during the course of 
proceedings it is brought to the attention of the court that a p: 
has failed to comply with this rule or with an order issued pursu: 
to this rule, it may order such party to provide the discovery..;),. 
inspection, grant a continuance, or prohibit the party from introdu 
ing in evidence the material which or testimony of a witness wh..19::: 
identity or statement were not disclosed, or it may enter such oth 
order as it deems appropriate. 

Applicability of Rule. This rule applies only to criminal tri 
in the Superior Court. 

Reporter's Notes to 1974 Amendment, trial notice of his intention to raise the 
This memorandum is intended to review the tense of alibi as well as to supply the n 
new version of Rule 16 of the Rules of Crimi- of witnesses he intended to call in support 
nal Procedure of the Superior Court. The pro- the defense. Although the Florida rule 
posed rule was submitted to the Advisory volved in the Williams case provided for 
Committee of the Superior Court this past ciprocal discovery, the Court did not 
November and has been subjected to exten- pressly condition its approval of the rule.on 
sive discussion, criticism and revision. On that ground. In June of 1973, the Cour0 
April 26th, the Committee gave final ap- Wardius v Oregon, 412 US 470, squarely he 
prove] to the attached rule and recommended that a state rule which compelled a defen 
its adoption by the Justices of the Superior to provide discovery with respect to the 
Court. fense of alibi violates the Fourteenth Am 

The purpose of the revision is to provide for ment if reciprocal discovery rights are 
the fullest, reciprocal discovery in criminal available to the defendant. Although 
cases in the Superior Court that is practica- Court was dealing with a rule limited only 
ble as well as consistent with the Constitu- discovery of alibi defense, its statement 
tional rights of defendants. Until fairly re- cerning reciprocity would appear to be app 
cently, there existed serious and widespread cable to other aspects of discovery: "... in 
doubt concerning the constitutionality of re- absence of a strong showing of state inte 
quiring a criminal defendant to give discov- to the contrary, discovery must be a two-
cry, even if only as a condition to obtaining street.... It is fundamentally unfair to 
discovery from the State. See 1 Wright, Fed- quire a defendant to divulge the details of 
eral Practice & Procedure, 523-528 (1969); own case while at the same time subj 
ABA, Standards Relating to Discovery and him to the hazard of surprise concerning 
Procedure Before Trial 44-45 (Tent. Draft utation of the very pieces of evidence whi 
1969) [hereinafter referred to as "ABA Stan- he disclosed to the State." 412 US 475-6. 
dards,"]. In 1970, however, the Supreme Though the decision in Wardius reqtu 

Court in Williams v Florida, 399 US 78, re- that discovery be a "two-way street" it d 
solved much of the doubt when it held that a not deal directly with the further question 
defendant in a state proceeding could, consis- whether a defendant who chooses not to 
tent with the privilege against self-incrimi- discovery available to him can nonetheless 
nation, be required on request to give pre- compelled to give discovery at the initia 
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; to be 
it that ANALYSIS 

1 False statements. 
2 Misrepresentations. 

NOTES TO DECISIONS 

him from the practice of la,A.  rather than dis-
bar him. In re Bucci, 119 R.I. 904, 376 A 2d 
723 (1977i. 

2. Misrepresentations. 
An attorney who misrepresents to the court 

the assets of his client and the extent of the 
attorney's fee violated DR 1-102(A)(4) and (5) 
and subdivision (A)(3) of this Disciplinary 
Rule. Carter v. Kamaras, — R.I. —, 478 A.2d 
991 (1984). 

False Statements. 
Where defendant was convicted in a federal 

court of conspiring to have false declarations 
under oath given to the court, the supreme 
court found that, under the circumstances of 
the case, defendant's integrity was not irrep-
arably damaged, and therefore suspended 

DR 7-103. Performing the Duty of Public Prosecutor or 
Other Government Lawyer. — (A) A public prosecutor or other 
government lawyer shall not institute or cause to be instituted crim-
inal charges when he knows or it is obvious that the charges are not 
supported by probable cause. 

(B) A public prosecutor or other government lawyer in criminal 
litigation shall make timely disclosure to counsel for the defendant, 
or to the defendant if he has no counsel, of the existence of evidence, 
known to the prosecutor or other government lawyer, that tends to 
negate the guilt of the accused, mitigate the degree of the offense, or 
reduce the punishment. 

DR 7-104. Communicating With One of Adverse Interest. — 
(A) During the course of his representation of a client a lawyer shall 
not: 

Communicate or cause another to communicate on the subject 
of the representation with a party he knows to be represented by a 
lawyer in that matter unless he has the prior consent of the lawyer 
representing such other party or is authorized by law to do so. 

Give advice to a person who is not represented by a lawyer, 
other than the advice to secure counsel, if the interests of such per-
son are or have a reasonable possibility of being in conflict with the 
interests of his client. 

NOTES TO DECISIONS 

deprived of the advice of retained counsel by 
the bypassing of such counsel. Carter v. 
Kamaras, — R.I. —, 430 A.2d 1058 (1981). 

1. Purpose. 
The purpose of the prohibition against an 

attorney in a controversy communicating di-
rectly or indirectly about the controversy 
with a party who is known to be represented 
by counsel is to prevent a person from being 
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ANALYSIS 

Purpose. 
Intent irrelevant. 

2. Intent Irrelevant. 
It is immaterial whether the direct contact 

prohibited by paragraph (11 of subsection (A) 
of this Disciplinary Rule is an intentional or 
negligent violation of this Rule. Carter v. 
Kamaras, — R.I. —, 430 A.2d 1058 (1981). 
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incompetent is acting through a guardian or other legal representa-
tive, a lawyer must look to such representative for those decisions 
which are normally the prerogative of the client to make. If a client 
under disability has no legal representative, his lawyer may be com-
pelled in court proceedings to make decisions on behalf of the client. 
If the client is capable of understanding the matter in question or of 
contributing to the advancement of his interests, regardless of 
whether he is legally disqualified from performing certain acts, the 
lawyer should obtain from him all possible aid. If the disability of a 
client and the lack of a legal representative compel the lawyer to 
make decisions for his client, the lawyer should consider all cireum-
stances then prevailing and act with care to safeguard and advance 
the interests of his client. But obviously a lawyer cannot perform 
any act or make any decision which the law requires his client to 
perform or make, either acting for himself if competent, or by a duly 
constituted representative if legally incompetent. 

EC 7-13. The responsibility of a public prosecutor differs from 
that of the usual advocate; his duty is to seek justice, not merely to 
convict. This special duty exists because: (1) the prosecutor repre-
sents the sovereign and therefore should use restraint in the discre-
tionary exercise of governmental powers, such as in the selection of 
cases to prosecute; (2) during trial the prosecutor is not only an 
advocate but he also may make decisions normally made by an indi-
vidual client, and those affecting the public interest should be fair to 
all; and (3) in our system of criminal justice the accused is to be 
given the benefit of all reasonable doubts. With respect to evidence 
and witnesses, the prosecutor has responsibilities different from 
those of a lawyer in private practice: the prosecutor should make 
timely disclosure to the defense of available evidence, known to him, 
that tends to negate the guilt of the accused, mitigate the degree of 
the offense, or reduce the punishment. Further, a prosecutor should 
not intentionally avoid pursuit of evidence merely because he be-
lieves it will damage the prosecution's case or aid the accused. 

EC 7-14. A government lawyer who has discretionary power rel-
ative to litigation should refrain from instituting or continuing liti-
gation that is obviously unfair. A government lawyer not having 
such discretionary power who believes there is lack of merit in a 
controversy submitted to him should so advise his superiors and 
recommend the avoidance of unfair litigation. A government lawyer 
in a civil action or administrative proceeding has the responsibility 
to seek justice and to develop a full and fair record, and he should not 
use his position or the economic power of the government to harass 
parties or to bring about unjust settlements or results. 

EC 7-15. The nature and purpose of proceedings before adminis-
trative agencies vary widely. The proceedings may be legislative or 
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Gordon F. Proudfoot 
BOYNE CLARKE 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P. 0. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Re: Submission to the Royal Commission on the 
Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

Your letter of June 10, 1988, to South Dakota State Bar 
Association President Charles B. Kornmann, inquiring as to any 
laws, guidelines, or professional ethical codifications requiring 
exculpatory statements in criminal prosecutions to be delivered 
up to defense counsel which may be enforced in South Dakota, has 
been forwarded to me for response as chairman of the Criminal Law 
Committee of the State Bar of South Dakota. 

As respects exculpatory statements, South Dakota has no 
particular statutory provisions requiring prosecutorial 
disclosure of exculpatory evidence to the defense. South Dakota, 
however, does follow the rule laid down by the United States 
Supreme Court in Brady v. Maryland, 373 US 83, 83 S. Ct. 1194, 10 
LEd 2d 215(1963) that withholding evidence favorable to an 
accused on the issue of guilt or sentencing is a denial of the 
right to due process under the Constitution of the United States. 
In State v. Wilde, 306 NW2d 645(S.D. 1981), the South Dakota 
Supreme Court adopted the Brady rule stating that the 

"(S)suppression by the prosecution of evidence 
favorable to an accused violates due process where 
the evidence has been requested by the accused and 
is material either to guilt or punishment, 
irrespective of the good faith or bad faith of the 
prosecution. Reaffirmed in Reutter v, Meierhenrv, 
405 NW2d 627(S.D. 1987)." 
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South Dakota statutory rules of criminal discovery are set 
out at South Dakota Codified Laws Title 23(A), Chapter 13. 
Generally, our statutory rules provide for mandatory disclosure 
of information by the prosecution upon a defendant's written 
request. 

On June 20, 1987, the State Bar of South Dakota approved new 
model rules of professional conduct. These rules were enacted by 
the South Dakota Supreme Court on December 15, 1987, and will 
become effective on July 1 of this year. Model Rule 3.8(D), 
Special Responsibilities of a Prosecutor, provides that a 
prosecutor in all criminal cases shall "make timely disclosure to 
the defense of all evidence or information known to the 
prosecutor that tends to exculpate the guilt of the accused, and, 
in connection with sentencing, disclose to the defense and to the 
tribunal all unprivileged exculpatory information known to the 
prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal;". 

Accordingly, in South Dakota, a prosecutor has both a legal 
and an ethical obligation to disclose to a defendant exculpatory 
information known to the prosecutor. 

I certainly hope this response will be of assistance to you 
in providing your submission to the Royal Commission. If I may 
be of further help, please do not hesitate to let me know. 

Sincerely, 

FINCH, VIKEN, VIKEN and PECHOTA 

Terr Pechota 

TLP:kd 
cc: Charles B. Kornmann, President 

State Bar of South Dakota 
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August 18, 1988 

TENNESSEE BAR ASSOCIATION 

WILLIAM LANDIS TURNER 
President 

Mr. Gordon F. Proudfoot 
CBA-NOVA SCOTIA BRANCH 
2nd Floor, Bank of Canada 
1583 Hollis Street 
Halifax, Nova Scotia 
B3J1V4 

Dear Mr. Proudfoot: 

In response to your request for our laws on disclosure of 
exculpatory information, I enclose the relevant sections from the 
latest edition of David Raybin's book on Tennessee Criminal 
Procedure, in which he summarizes the authorities on this 
subject. 

If you need additional information, please let me know. 

Sincerely, 

WLT/sgb 

Enclosure 

102 North Court Street 0 Post Office Box 789 E Hohenwald, Tennessee 38462 I: (615) 7962264 



Ch. 13 DEFENSE DISCOVERY § 13.41 
§ 13.41 Disclosure of Exculpatory "Brady" Material 

The state has a constitutional obligation to disclose evidence 
which is exculpatory in nature, either as to guilt or as to punish-
ment.' The degree of relief for a failure to disclose information 
is highly dependent on whether there has been a request for ex-
culpatory information and the degree of specificity of the re-
quest. If there is no request or only a general "boiler plate" 
request, a reversal for nondisclosure will only occur if the omit-
ted evidence creates a reasonable doubt that did not otherwise 
exist.' A specific request, on the other hand, will be of value if 
nondisclosure might have affected the outcome of the trial.' 
Consequently, any request for "Brady" material should be as 
specific as possible.' 

The failure to disclose relates to the failure to disclose prior 
to or during tria1.5  If there is disclosure during the trial, this 

§ 13.41 

I. Brady v. Maryland, 373 U.S. 83, 
83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); 
Branch v. State, 4 Tenn.Cr.App. 164, 
469 S.W.2d 533 (1970) (failure to dis-
close victim's knife in self defense 
case). 

United States v. Agurs, 427 U.S. 
97, 96 S.Ct. 2392, 49 L.Ed.2d 342 
(1976); Cason v. State, 503 S.W.2d 206 
(Tenn.Cr.App.1973) (no request for 
photograph of victims in a rape case). 

Id. State v. Smith, 656 S.W.2d 
882 (Tenn.Cr.App.1983) (matters prof-
fered to establish that state had with-
held exculpatory evidence and that 
one of state's witnesses had tried to 
suppress unfavorable testimony, de-
veloped at hearing on motion for new 
trial, were either refuted or satisfacto-
rily explained by prosecution; any 
matters that were not refuted or ex-
plained did not affect outcome of tri-
al); State v. Wooden, 658 S.W.2d 553 
(Tenn.Cr.App.19831 (Jane Doe com-
plaint, charging a black man with rap-
ing a white woman, on which grand 
jury returned a no true bill, was not 
exculpatory evidence in prosecution 
against defendant on multiple charges 
connected with sexual assaults, and 
state was not required to reveal com- 

plaint in response to defendant's pre-
trial discovery motion); State v. Cald-
well, 656 S.W.2d 894 (Tenn.Cr.App. 
1983) (that state failed to provide de-
fendant with various items of alleged-
ly exculpatory evidence did not war-
rant reversal of murder conviction in 
view of questionable exculpatory 
value and in view of knowledge pos-
sessed by defendant). 

See § 13.42. 

Clariday V. State, 552 S.W.2d 
759 (Tenn.Cr.App.1976) (alleged incon-
sistent statement of witness); State v. 
Venable, 606 S.W.2d 298 (Tenn.Cr. 
App.1980) (prior statements of wit-
nesses); Hull v. State, 589 S.W.2d 948 
(Tenn.Cr.App.1979) (destruction of vic-
tim's shirt without subjecting it to 
tests); Stewart v. State, 534 S.W.2d 
875 (Tenn.Cr.App.1975) (statements of 
rape victim); Graves v. State, 489 
S.W.2d 74 (Tenn.Cr.App.1972) (any 
agreement by state with a witness 
must be divulged); State v. Ham-
monds, 616 S.W.2d 890 (Tenn.Cr.App. 
1981) (nothing exculpatory in alleged 
fingerprint of another person in a bur-
glary case when the other person ad-
mitted to presence); State v. Teague, 
645 S.W.2d 392 (Tenn.1983) (deal). 

355 



§ 13.41 DISCOVERY Ch. 13 

may involve a discovery violation but not necessarily a "Brady" 
violation. 6  The remedy for a total failure to disclose can be a 
new trial or a possible dismissal.' 

§ 13.42 Disclosure of Exculpatory "Brady" Material—
Form 

[18.] Pursuant to Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 
1194, 10 L.Ed.2d 215 (1963) and United States v. Agurs, 427 U.S. 
97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976), the defendant requests 
any and all evidence in possession of the state or in the posses-
sion of any governmental agency that might fairly be termed 
"favorable," whether that evidence either be completely exculpa-
tory in nature or simply tends to reduce the degree of the of-
fense or punishment therefore, or whether that evidence might 
be termed "favorable" in the sense that it might be fairly used 
by the defendant to impeach the credibility of any witness the 
government intends to call in this matter. See generally, Wil-
liams v. Dutton, 400 F.2d 797 (5th Cir.1968). Specifically, the 
defendant seeks, but does not limit, his request to the following: 

The nature and substance of any agreement, immunity 
promise or understanding between the government or any agent 
thereof, and any witness, relating to that witness' expected testi-
mony, including but not limited to, understandings or agree-
ments, relating to pending or potential prosecutions. Giglio v. 
United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972), 
Graves v. State, 489 S.W.2d 74 (Tenn.Cr.App.1972). 

The nature and substance of any preferential treatment 
given at any time by any state agent, whether or not in connec-
tion with this case, to any potential witness, including, but not 
limited to, letters from State Attorneys or other law enforce-
ment personnel to governmental agencies, state agencies, credi-
tors, etc., setting out that witness' cooperation or status with the 
state, and which letter or communication might fairly be said to 
have been an attempt to provide some benefit or help to the wit-
ness. 

6. Hamilton v. State. 555 S.W.2d 
724 (Tenn.Cr.App.1977) (disclosure of 
evidence during trial); State v. Hicks, 
618 S.W.2d 510 (Tenn.Cr.App.1981) 
(failure to disclose pretrial statement 
of defendant); State v. Beal, 614 
S.W.2d 77 (Tenn.Cr.App.1981) (incon-
sistency of description brought out at 
trial); Lackey v. State, 578 S.W.2d 101  

(Tenn.Cr.App.1978) (statement of wit-
ness brought out at trial); State v. 
Goodman, 643 S.W.2d 375 (Tenn.Cr. 
App.1982) (defendant failed to call wit-
ness who had exculpatory information 
of which defense lawyer was aware). 

7. State v. Cagle, 626 S.W.2d 719 
(Tenn.Cr.App.1981). 
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Ch. 13 DEFENSE DISCOVERY § 13.42 
Any money or other remuneration paid to any witness by 

the State, including, but not limited to, rewards, subsistence pay-
ments, expenses or other payments made for specific informa-
tion supplied to the state. 

Any and all information in the possession of the state re-
garding the mental condition of the state's witnesses which 
would reflect or bring into question the witnesses' credibility. 
State v. Brown, 552 S.W.2d 383 (Tenn.1977). 

The original statement and any amendment thereto, of 
any individuals who have provided the government with a state-
ment inculpating the defendant, who later retracted all or any 
portion of that statement where such retraction would raise a 
conflict in the evidence which the state intends to introduce. 
See United States v. Enright, 579 F.2d 980 (6th Cir.1978). 

Any and all interview memoranda or reports which con-
tain any information, whatever the sources, which might fairly 
be said to contradict or be inconsistent with any evidence which 
the government intends to adduce in this matter. See United 
States v. Enright, supra. 

The names and addresses of any witnesses whom the 
State believes would give testimony favorable to the defendant 
in regard to the matters alleged in the indictment, even though 
the state may not be in possession of a statement of this witness 
and regardless of whether the state intends to call this witness. 
See United States v. Eley, 335 F.Supp. 353 (N.D.Ga.1972). 

The results of any scientific tests or analysis done on any 
person or object in connection with this case where the result of 
that test or analysis did not implicate, or was neutral to the de-
fendant. See Barbee v. Warden of Maryland Penitentiary, 331 
F.2d 842 (4th Cir.1964); Norris v. Slayton, 540 F.2d 1241 (4th 
Cir.1976). 

Any documentary evidence in the possession of the State 
which contradicts or is inconsistent with any testimony the State 
intends to introduce in this cause. 

The statement of any individual who has given a descrip-
tion to any person of an individual involved in the perpetration 
of the charged offense, which person the State alleges to be the 
defendant, where such description might fairly be said not to 
match the defendant in characteristics such as height, weight, 
body build, color of hair, etc. See Jackson v. Wainwright, 390 
F.2d 288 (5th Cir.1968). 
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§ 13.42 DISCOVERY Ch. 13 

k. The name and address of any individual who has been 
requested to make an identification of the defendant in connec-
tion with this case, and failed to make such identification. 
Grant v. Aldredge, 498 F.2d 376 (2nd Cir.1974). 

§ 13.43 Disclosure of Juror Information 
Some district attorneys compile information about prospec-

tive jurors in serious cases. There is some precedent in other 
jurisdictions that jury information should be disclosed to the op- 
posing party.' Giving such information may avoid challenge to 
individual jurors after the verdict.2  

§ 13.44 Disclosure of Juror Information—Form 
That the District Attorney disclose any information 

compiled by him as to any prospective juror, including but not 
limited to arrest or conviction records, or whether the prospec-
tive juror was ever a witness. 

§ 13.45 Disclosure of Identification Procedure 
Normally, disclosure of physical evidence will indicate from 

whom it was obtained so that an appropriate suppression motion 
can be filed. However, where there have been identification pro-
cedures, this fact may not be readily apparent. Consequently, 
discovery should request notification of any identification proce- 
dures.' Copies of any identification photographs should be dis-
closed.2  

§ 13.46 Disclosure of Identification Procedure—Form 
That in the event the State intends to offer any "eye-

witness identification testimony," the defendant, through his at-
torney, be informed as to whether any such witness has at any 
time been asked to make any pretrial, extrajudicial identification 
of the defendant, whether by means of a live lineup, a photo- 

§ 13.43 § 13.45 
1. See Prosecution Information as 

to Jurors, 86 A.L.R.3rd 571. The 
clerk is required to disclose some ju-
ror information prior to trial, see Rule 
24(g), Tenn.R.Crim.P. 

1. United States v. Cranson, 453 
F.2d 123, 126 n. 6 (4th Cir.1971). See 
also § 20.2. 

2. See e.g. Clariday v. State, 552 
S.W.2d 759 (Tenn.Cr.App.1976) (undis-
closed fact of jury foreman being a 
student in a law class taught by dis-
trict attorney). 

2. State v. Wilkens, Tenn.Cr.App 
at Jackson, filed Sept. 11, 1980 (un-
published) (trial court erred in declin-
ing to require the state to produce the 
photographs). 
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§ 13.41 DISCOVERY Ch. 13 

§ 13.41 Disclosure of Exculpatory "Brady" Material 
In United States v. Bagley' the government failed to disclose 

that two witnesses had signed contracts for undercover work which 
would pay money to the witnesses commensurate with the informa-
tion furnished. The Court's opinion was more concerned with the 
standard of a post-trial review of whether the withheld information 
was "material." However, the Court did clarify the scope of the 
prosecutor's duty to disclose. The Court found that "impeachment 
evidence, however, as well as exculpatory evidence, falls within the 
Brady rule."" Impeachment evidence in Tennessee is very broad 
and should now be disclosed upon proper request." 

1. See LaFaye & Israel, Criminal 
Procedure § 19.5 (1984). 

State v. Hartman, 703 S.W.2d 106 
(Tenn.I985), certiorari denied _____ U.S. 

106 S.Ct. 3308, 92 L.Ed.2d 721 
(1986) (omitted evidence "does not create 
a reasonable doubt of guilt of defendant 
and would not have affected outcome of 
trial"). 

In United States v. Bagley, 473 
U.S. 667, 105 S.Ct. 3375, 87 L.Ed.2d 481 
(1985), on remand 798 F.2d 1297 (9th 
Cir.1986) the Court seemed to alter the 
standard of a post-trial review of with-
held evidence without regard to specific 
nature of the discovery request. The 
Court found that material evidence is 
proof which, had it been disclosed to the 
defense, would have created a reason-
able probability that the result of the 
proceeding would have been different. 

State v. Swanson, 680 S.W.2d 487 
(Tenn.Cr.App.1984) (the absence of the 
defendant's fingerprints on a truck is 
not material where defendant admitted  

to having been inside the victim's truck 
prior to the occurrence of the offense); 
State v. Williams, 690 S.W.2d 5:7 (Tenn. 
1985) (when the reliability of a witness 
may well be determinative of guilt or 
innocence, the non-disclosure of evidence 
affecting credibility may justify a new 
trial, regardless of the good or bad faith 
of the prosecutor). 

State v. Shelton, 684 S.W.2d 661 
(Tenn.Cr.App.1984) (officers actually tes-
tified at trial). 

473 U.S. 667, 105 S.Ct. 3375, 87 
L.Ed.2d 481 (1985), on remand 798 F.2d 
1297 (9th Cir.1986). 

See discussion in note 4 supra. 
United States v. Bagley, 473 U.S. 

667, 105 S.Ct. 3375, 87 L.Ed.2d 481 
(1985), on remand 798 F.2d 1297 (9th 
Cir.1986) (failure "to assist the defense 
by disclosing information that might 
have been helpful in conducting the 
cross-examination"). 

See § 27.180 et seq. 

§ 13.43 Disclosure of Juror Information 
2. State v. Pender, 687 S.W.2d 714 

(Tenn.Cr.App.1984) (no authority which  
would have required state to disclose 
that juror was a reserve police officer). 

C. STATE DISCOVERY REQUEST 

§ 13.60 Right to Discovery 

2. See LaFaye & Israel, Criminal 
Procedure § 19.4 (1984). 

32 



Very t rs, 

Counsel 
en D. P terson 

General 

STATE BAR OF TEXAS 

JUL 7 e Iscr. 
Office of the General Counsel 

July 6, 1988 

Gordon R. Proudfoot 
Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Dr. 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

Your letter of June 10, 1988, addressed to Mr. James B. Sales, 
President of the State Bar of Texas, has been referred to me for 
response. I have enclosed for your information a copy of Texas 
Disciplinary Rule 7-103. Please note the (B) provision of that 
particular Disciplinary Rule. Timely disclosure is required of 
exculpatory evidence. 

Further, the case law in the United States follows Brady v.  
Maryland, 373 U.S. 83 (1963), which requires production of evidence 
favorable to an accused upon request. The good faith or bad faith 
of the prosecutor in suppressing such evidence is not material. 

I hope this information is of some assistance to you. If you have 
any further questions, please do not hesitate to contact me. 

SDP/db 

cc: James B. Sales, 1301 McKinney, Gulf Tower, Houston, Texas 77010 

P.O. BOX 12487, CAPITOL STATION, AUSTIN, TEXAS 78711, (512) 463-1381 



lawyer with a judge or hearing officer should be made only upon 
adequate notice to opposing counsel, or, if there is none, to the 
opposing party. A lawyer should not condone or lend himself to 
private importunities by another with a judge or hearing officer 
on behalf of himself or his client. 

EC 7-36. Judicial hearings ought to be conducted through 
dignified and orderly procedures designed to protect the rights 
of all parties. Although a lawyer has the duty to represent his 
client zealously, he should not engage in any conduct that 
offends the dignity and decorum of proceedings. While main-
taining his independence, a lawyer should be respectful, courte-
ous, and above-board in his relations with a judge or hearing 
officer before whom he appears. He should avoid undue solic- 
itude for the comfort or convenience of judge or jury and should 
avoid any other conduct calculated to gain special considera-
tion. 

EC 7-37. In adversary proceedings, clients are litigants and 
though ill feeling may exist between clients, such ill feeling 
should not influence a lawyer in his conduct, attitude, and 
demeanor towards opposing lawyers. A lawyer should not make 
unfair or derogatory personal reference to opposing counsel. 
Haranguing and offensive tactics by lawyers interfere with the 
orderly administration of justice and have no proper place in our 
legal system. 

EC 7-38. A lawyer should be courteous to opposing counsel 
and should accede to reasonable requests regarding court pro-
ceedings, setting, continuances, waiver of procedural for-
malities, and similar matters which do not prejudice the rights of 
his client. He should follow local customs of courtesy or prac-
tice, unless he gives timely notice to opposing counsel of his 
intention not to do so. A lawyer should be punctual in fulfilling 
all professional commitments. 

EC 7-39. In the final analysis, proper functioning of the adver- 
sary system depends upon cooperation between lawyers and 
tribunals in utilizing procedures which will preserve the impar- 
tiality of the tribunal and make their decisional processes 
prompt and just, without impinging upon the obligation of the 
lawyer to represent his client zealously within the framework of 
the law. 

DISCIPLINARY RULES 

DR 7-101 Representing a Client Zealously. 
(A) A lawyer shall not intentionally: 

Fail to seek the lawful objectives of his client through 
reasonably available means permitted by law and the 
Disciplinary Rules, except as provided by DR 
7-101(B). A lawyer does not violate this Disciplinary 
Rule, however, by acceding to reasonable requests of 
opposing counsel which do not prejudice the rights of 
his client, by being punctual in fulfilling all profes-
sional commitments, by avoiding offensive tactics, or 
by treating with courtesy and consideration all per-
sons involved in the legal process. 
Fail to carry out a contract of employment entered 
into with a client for professional services, but he may 
withdraw as permitted under DR 2-110, DR 5-102, and 
DR 5-105. 
Prejudice or damage his client during the course of the 
professional relationship, except as required under 
DR 7-102(B). 

(B) In his representation of a client, a lawyer may: 
(1) Where permissible, exercise his professional judg- 

ment to waive or fail to assert a right or position of his 
client. 

(2) Refuse to aid or participate in conduct that he believes 
to be unlawful, even though there is some support for 
an argument that the conduct is legal. 

DR 7-102 Representing a Client Within the Bounds of the 
Law. 

(A) In his representation of a client, a lawyer shall not: 
(1) File a suit, assert a position, conduct a defense, delay 

a trial, or take other action on behalf of his client when 
he knows or when it is obvious that such action would 
serve merely to harass or maliciously injure another. 

(2) Knowingly advance a claim or defense that is unwar- 
ranted under existing law, except that he may advance 
such claim or defense if it can be supported by good 
faith argument for an extension, modification, or 
reversal of existing law. 

(3) Conceal or knowingly fail to disclose that which he is 
required by law to reveal. 

(4) Knowingly use perjured testimony or false evidence. 
(5) Knowingly make a false statement of law or fact. 
(6) Participate in the creation or preservation of evidence 

when he knows or it is obvious that the evidence is 
false. 
Counsel or assist his client in conduct that the lawyer 
knows to be illegal or fraudulent. 

(8) Knowingly engage in other illegal conduct or conduct 
contrary to a Disciplinary Rule. 

(B) A lawyer who receives information clearly establishing 
that: 

His client has, in the course of the representation, 
perpetrated a fraud upon a person or tribunal shall 
promptly call upon his client to rectify the same, and if 
his client refuses or is unable to do so he shall reveal 
the fraud to the affected person or tribunal. 
A person other than his client has perpetrated a fraud 
upon a tribunal shall promptly reveal the fraud to the 
tribunal. 

DR 7-103 Performing the Duty of Public Prosecutor or 
Other Government Lawyer. 

A public prosecutor or other government lawyer shall not 
institute or cause to be instituted criminal charges when he 
knows or it is obvious that the charges are not supported by 
probable cause. 
A public prosecutor or other government lawyer in crimi-
nal litigation shall make timely disclosure to counsel for the 
defendant, or to the defendant if he has no counsel, of the 
existence of evidence, known to the prosecutor or other 
government lawyer, that tends to negate the guilt of the 
accused, mitigate the degree of the offense, or reduce the 
punishment. 

DR 7-104 Communicating with One of Adverse Interest. 
(A) During the course of his representation of a client a lawyer 

shall not: 
Communicate or cause another to communicate on the 
subject of the representation with a party he knows to 
be represented by a lawyer in that matter unless he has 
the prior consent of the lawyer representing such 
other party or is authorized by law to do so. 
Give advice to a person who is not represented by a 
lawyer, other than the advice to secure counsel, if the 
interests of such person are or have a reasonable 
possibility of being in conflict with the interests of his 
client. 

(7) 

(2) 



-Sincerely, 

istine A. iurdick 
Acting Bar Counsel 

Office of Bar Counsel 
425 East First South • Salt Lake City, Utah 84111 
Telephone: (801) 531-9077 

AUG 1 0 19  

July 20, 1988 

Gordon F. Proudfoot 
BOYNE CLARK 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 
Dartmouth, Nova Scotia 
B2Y 3Z5 

Dear Mr. Proudfoot: 

In response to your letter to Mr. Kent Kasting of 
June 10, 1988, I have enclosed a copy of our rule which 
governs the disclosure of exculpatory statements in 
criminal prosecutions. I appreciated the opportunity 
to be of assistance to you in this matter. 

CAB/jw 

Enclosure 



RULE 3.8 SPECIAL 
RESPONSIBILITIES OF A 
PROSECUTOR 

THE PROSECUTOR IN A CRIMINAL CASE 
SHALL: 

REFRAIN FROM PROSECUTING A 
CHARGE THAT THE PROSECUTOR KNOWS IS 
NOT SUPPORTED BY PROBABLE CAUSE; 

MAKE REASONABLE EFFORTS TO 
ASSURE THAT THE ACCUSED HAS BEEN 
ADVISED OF THE RIGHT TO, AND THE 
PROCEDURE FOR OBTAINING, COUNSEL 
AND HAS BEEN GIVEN REASONABLE OPPO-
RTUNITY TO OBTAIN COUNSEL; 

NOT SEEK TO OBTAIN FROM AN UNR-
EPRESENTED ACCUSED A WAIVER OF IMP-
ORTANT PRETRIAL RIGHTS, SUCH AS THE 
RIGHT TO A PRELIMINARY HEARING; 

MAKE TIMELY DISCLOSURE TO THE 
DEFENSE OF ALL EVIDENCE OR INFORMA-
TION KNOWN TO THE PROSECUTOR THAT 
TENDS TO NEGATE THE GUILT OF THE 
ACCUSED OR MITIGATES THE OFFENSE, 
AND, IN CONNECTION WITH SENTENCING, 
DISCLOSE TO THE DEFENSE ALL UNPRIVI-
LEGED MITIGATING INFORMATION KNOWN 
TO THE PROSECUTOR, EXCEPT WHEN THE 
PROSECUTOR IS RELIEVED OF THIS RESPO-
NSIBILITY BY A PROTECTIVE ORDER OF 
THE TRIBUNAL; AND 

EXERCISE REASONABLE CARE TO 
PREVENT INVESTIGATOSS, LAW ENFORCE-
MENT PERSONNEL, EMPLOYEES OR OTHER 
PERSONS ASSISTING OR ASSOCIATED WITH 
THE PROSECUTOR IN A CRIMINAL CASE 
FROM MAKING AN EXTRAJUDICIAL STAT-
EMENT THAT THE PROSECUTOR WOULD BE 
PROHIBITED FROM MAKING UNDER RULE 
3.6. 
COMMENT: 

A prosecutor has the responsibility of a minister 
of justice and not simply that of an advocate. This 
responsibility carries with it specific obligations so 
see that the defendant is accorded procedural justice 
and that guilt is decided upon the basis of sufficient 
evidence. Precisely how far the prosecutor is requ-
ired to .go in this direction is a matter of debate and 
varies in different jurisdictions. See Rule 3.3(d), 
governing ex pane proceedings, among which grand 
jury proceedings are included. Applicable law may 
require other measures by the prosecutor and 
knowing disregard of those obligations OT systematic 
abuse of prosecutorial discretion could constitute a 
violation of Rule 8.4. 

Paragraph (c) does not apply to an accused app-
earing pro se with the approval of the tribunal. Nor 
does it forbid the lawful questioning of a suspect 
who has knowingly waived the rights to counsel and 
silence. 

The exception in paragraph (d) recognizes that a 
prosecutor may seek an appropriate protective order 
from the tribunal if disclosure of information to the 
defense could result in substantial harm to an indi-
vidual or to the public interest. 
CODE COMPARISON 

DR 7-103(A) provided that a "public prosecutor 
.. ;hall not institute ... criminal charges when he 
knows or it is obvious that the charges are not 

supported by probable cause." DR 7-103(B) prov-
ided that la] public prosecutor ... shall make timely 
disclosure ... of the existence of evidence, known to 
the prosecutor ... that tends to negate the guilt of 
the accused, mitigate the degree of the offense, or 
reduce the punishment." • • 

RULE 3.9 ADVOCATE IN 
NONADJUDICATIVE PROCEEDINGS 

A LAWYER REPRESENTING A CLIENT 
BEFORE A LEGISLATIVE OR ADMINISTRA-
TIVE TRIBUNAL IN A NONADJUDICATIVE 
PROCEEDING SHALL . DISCLOSE THAT THE 
APPEARANCE IS IN A REPRESENTATIVE 
CAPACITY AND SHALL CONFORM TO THE 
PROVISIONS OF RULES 3.3(a) THROUGH (c), 
3.4(a) THROUGH (c), and 3.5. 
COMMENT: 

In representation before bodies such as legislat-
ures, municipal councils, and executive and admin-
istrative agencies acting in a rule-making or policy-
making capacity, lawyers present facts, formulate 
issues and advance argument in the matters under 
consideration. The decision-making body, like a 
court, should be able to rely on the integrity of the 
submissions made to it. A lawyer appearing before 
such a body should deal With the tribunal honestly 
and in conformity with applicable rules of proce-
dure. 

Lawyers have no exclusive right to appear before 
nonadjudicative bodies, as they do before a court. 
The requirements of this Rule therefore may subject 
lawyers to regulations inapplicable to advocates who 
are not lawyers. However, legislatures and admini-
strative agencies have a right to expect laqyers to 
deal with them as they deal with courts. 

This Rule does not apply to representation of a 
client in negotiation or other bilateral transaction 
with a governmental agency; representation in such 
a transaction is governed by Rules 4.1 through 4.4. 
CODE COMPARISON 

EC 7-15 stated that a lawyer "appearing before 
an administrative agency, regardless of the nature of 
the proceeding it is conducting, has the continuing 
duty to advance the cause of his client within the 
bounds of the law." EC 7-16 stated that lw)hen a 
lawyer appears in connection with proposed legisl-
ation, he ... should comply with applicable laws and 
legislative rules." EC 8-5 stated that 'fraudulent, 
deceptive, or otherwise illegal conduct by a partici-
pant in a proceeding before a ... legislative body ... 
should never be participated in ... by lawyers.' DR 
7-106(B)(1) provided that "fijn presenting a matter 
to a tribunal, a lawyer shall disclose ... fu]nless 
privileged or irrelevant, the identity of the clients he 
represents and of the persons who employed him.' 

Rules of Professional Conduct 

29 



SUFREMECOURTOFVERMONT 
1 STATE STREET 

MONTPELIER, VERMONT 
05602 
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CHAMBERS OF 
JOHN A. DOOLEY 
ASSOCIATE JUSTICE 

August 19, 1988 

Gordon F. Proudfoot 
P.O. Box 876 
Dartmouth, N.S. 
B2Y 3Z5 

Dear Mr. Proudfoot: 

In response to your inquiry, enclosed please find a copy of 
Rule 16(b) of the Vermont Rules of Criminal Procedure, with 
Reporter's Notes, that addresses the issue with which you are 
concerned. 

Since.;rely 

• 
Johh A. Dooley 
As4ociate Justice 

JD :ab 



RULES OF CRIMINAL PROCEDURE V.R.Cr.P. 16 
reversal since depositions remain sealed until filed with the court and the court could 
not abrogate the rules of criminal procedure based on oversight or fiscal choice. Id. 

3. Unavailable witnesses. Where purpose of bringing in testimony of a witness 
was to impeach testimony of another witness and the examiner had the witness on the 
stand and later available for recall, was fully aware of the inconsistent statement and 
of his own intention to bring it forth from the witness, who was only available for a 
limited time, and had full opportunity to comply with the requirement that a 
preliminary foundation for impeachment be laid by calling the statement to the 
attention of the testifier and failed to do so. later attempt to introduce deposition of 
witness, who had since moved out of state, in place of his testimony on the ground 
that he was then an absent witness was properly denied. State v. Young (1981) 139 
Vt. 535, 433 A.2d 254. 

RULE 16. DISCOVERY BY DEFENDANT 

(a) Prosecutor's Obligations. Except as provided in subdivision 
(d) of this rule for matters not subject to disclosure and in Rule 
16.2(d) for protective orders, upon a plea of not guilty the 
prosecuting attorney shall upon request of the defendant made in 
writing or in open court at his appearance under Rule 5 or at any 
time thereafter 

Disclose to defendant's attorney as soon as possible the 
names and addresses of all witnesses then known to him, and 
permit defendants attorney to inspect and copy or photograph 
their relevant Written or recorded statements, within the prose-
cuting attorney's possession or control. 

Disclose to defendant's attorney and permit him to inspect 
and copy or photograph within a reasonable time the following 
material or information within the prosecuting attorney's posses-
sion, custody, or control: 

any written or recorded statements and the substance of 
any oral statements made by the defendant, or made by a 
codefendant if the trial is to be a joint one; 

the transcript of any grand jury proceedings pertaining 
to the indictment of the defendant or of any inquest proceedings 
pertaining to the investigation of the defendant; 

any reports or statements of experts, made in connection 
with the particular case, including results of physical or mental 
examinations and of scientific tests, experiments, or comparisons; 

any books, papers, documents, photographs (including 
motion pictures and video tapes), or tangible objects, buildings or 
places or copies or portions thereof, which are material to the 
preparation of the defense or which the prosecuting attorney 
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intends to use in the hearing or trial or which were obtained 
from or belong to the defendant; 

the names and addresses of all witnesses whom the 
prosecuting attorney intends to call as witnesses at the hearing 
or trial, together with any record of prior criminal convictions of 
any such witness; 

any record of prior criminal convictions of the defendant; 
and 

any other material or information not protected from 
disclosure under subdivision (d) of this rule that is necessary to 
the preparation of the defense. 

The fact that a witness' name is on a list furnished under 
subparagraph (2)(E) of this subdivision and that he is not called 
shall not be commented upon at trial. 

If no request is made, the prosecuting attorney shall, at or 
before the status conference, disclose in writing the foregoing 
items or state in writing that they do not exist. 
(b) Same: Collateral or Exculpatory Matter. The prosecuting 

attorney shall, as soon as possible, after a plea of not guilty, 
(1) Inform defendant's attorney, 

if he has any relevant material or information which has 
been provided by an informant; 

if there are any grand jury or inquest proceedings which 
have not been transcribed; and 

if there has been any electronic surveillance (including 
wiretapping) of conversations to which the defendant was a party 
or of his premises. 

(2) Disclose to defendant's attorney any material or informa-
tion within his possession or control which tends to negate the guilt 
of the defendant as to the offense charged or would tend to reduce 
his punishment therefor. 

(c) Same: Scope. The prosecuting attorney's obligations under 
subdivisions (a) and (b) of this rule extend to material and 
information in the possession, custody, or control of members of his 
staff and of any others who have participated in the investigation 
or evaluation of the case and who either regularly report, or with 
reference to the particular case have reported, to his office. 

(d) Matters Not Subject to Disclosure. 
(1) Work Product. Disclosure shall not be required of legal 

92 



RULES OF CRIMINAL PROCEDURE V.R.Cr.P. 16 

research or of records, correspondence, reports, or memoranda to 
the extent that they contain the mental impressions, conclusions, 
opinions, or legal theories of the prosecuting attorney, members of 
his legal staff, or other agents of the prosecution, including 
investigators and .pol ice officers. 

(2) Informants. Disclosure of an informant's identity shall not 
be required except as provided in Rule 509(c) of the Vermont Rules 
of Evidence.—Amended Dec. 19, 1973, eff. Jan. 1, 1974: March 17, 
1977, eff. May 1, 1977; Dec. 8, 1981, eff. March 1, 1982; Dec. 28, 
1982, eff. April 1, 1983. 

Cross references. Identity of informant, privilege, see Rule 509. Vermont Rules of 
Evidence. 

Lawyer-client privilege, generally, see Rule 502, Vermont Rules of Evidence 
Writings or objects used to refresh memory of witness, penalty for failure to 

produce. see Rule 612(c), Vermont Rules of Evidence. 

Reporter's Notes-1983 Amendment 
Rule 16(d)(2) is amended for conformity with Evidence Rule 509 

which creates an informant's privilege. The privilege, like the 
present rule, applies only to matters that are prosecution secrets and 
does not apply to informants who are to be called as witnesses by the 
state. The most important exception to the privilege, however, is 
somewhat broader in scope than the rule, extending under Rule 
509(cX2) to "any issue" in a criminal case. Rule 16(dX2) was limited 
to issues where disclosure was compelled by the Constitution—i.e.. 
those essential to the determination of guilt or innocence—or where 
the informant's identity was itself in issue—e.g.. entrapment. See 
Reporter's Notes to Evidence Rule 509, Criminal Rule 16(d )(2). 

Reporter's Notes-1982 Amendment 
Rule 16(a) is amended as part of the change from the omnibus 

hearing to the status conference. See Reporter's Notes-1982 
Amendments to Rule 12. The rule formerly required the prosecutor 
to make certain disclosures at the omnibus hearing unless a request 
is made earlier. It now requires the disclosures to be in writing and 
to be made at or before the status conference. Oral disclosures 
formerly were made in response to the omnibus checklist, a practice 
that has been eliminated with the shift to the status conference. 

Reporter's Notes-1977 Amendment 

This amendment is intended to make clear that the list of items 
which the defendant may discover under Rule 16(a) is not exclusive. 
For example, defendant should be able to inquire as to any 
arrangements between the prosecution and its witnesses or any 
information about the background of prospective jurors which 
prosecution investigators may have uncovered. The amendment does 
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not specify the matters that are discoverable, but requires that they 
be outside the protections for work product and informants 
contained in Rule 16(d) and that they be "necessary to the defense." 
If the prosecution wishes to resist disclosure of a particular item 
under this provision, it should move for a protective order under 
Rule 16.2(d). On that motion the court will decide the question of 
necessity. Conversely, the defendant can compel compliance with a 
request under this provision either by a motion for sanctions under 
Rule 16.2(g) or by successfully resisting a motion for a protective 
order. Since the amendment applies to either "material or informa-
tion," it is in effect similar to the interrogatory procedure of Civil 
Rule 33, without the formality and detail of that rule. 

Reporter's Notes 

This rule must be read with Rules 16.1 and 16.2. which form with 
it a system of reciprocal discovery. The three rules are in general 
similar to the ABA Minimum Standards (Discovery and Procedure 
before Trial) §§ 2.1-4.7 and to the currently proposed amendments 
to Federal Rule 16. first presented in January 1970. 48 F.R.D. 553, 
587 (1970), and transmitted to the Supreme Court with important 
revisions in November 1972 Proposed Amendments to the Federal 
Rules of Criminal Procedure (Mimeograph. Admin. Ofc. U.S. 
Courts. 1972). The rules go further than either source in the breadth 
of discovery accorded the defendant, however, and extend consid-
el-4,1ply the defendant's rights under former 13 V.S.A § 6727, 
repealed by Act No. 118 of 1973, § 25. The rules also alter Vermont 
practice significantly by allowing discovery by the prosecution. See 
Rule 16.1. 

Rule 16(a) is based on ABA Minimum Standards § 2.1(a). It 
provides for disclosure to the defendant of stated matters upon 
request, which may be madewin writing or orally in open court at 
any time. Under the last sentence of the subdivision, if no request is 
made, the prosecutor must in any event disclose the items, or state 
that they do not exist, at the omnibus hearing. The request 
procedure, adapted from the proposed Federal Rule, is designed to 
avoid loss of time in needless motions. At the same time the 
prosecutor is relieved of the burden of automatic disclosure, 
unnecessary in many routine cases, that ABA Minimum Standards § 
2.2 requires. If the prosecution wishes to oppose or limit disclosure, 
its remedy is a motion for a protective order under Rule 16.2(d). This 
self-operating feature of discovery practice under the rules, like the 
deposition procedure under Rule 15(a). is similar to civil practice. 
where it has worked effectively. See Reporter's Notes to Rule 15(a). 
Cf. ABA Minimum Standards § 2.2, Commentary. 

Rule 16(aX1), requiring disclosure of all witnesses known to the 
prosecution and access to their statements, whether the witnesses 
are to be used at trial or not, is broader than either ABA Minimum 
Standards § 2.1 or the proposed Federal Rule. The Vermont rule in 
effect makes available to the defendant the prosecution's full 
investigative resources on the theory that justice is best served and 
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speedy disposition of cases is encouraged if both sides have equal 
access to sources of potential evidence. Because knowledge of the 
existence of witnesses is essential in the preparation of defendant's 
case this disclosure must be made "as soon as possible" after request, 
rather than "within a reasonable time," as is provided for disclosures 
under Rule 16(a)(2). The breadth of disclosure required under this 
rule is, of course, subject to the limitations as to work product and 
informants provided by Rule I6(d). The prosecution may resist 
disclosure on such grounds by motion for protective order under 
Rule 16.2(d). Although disclosure under Rule 16(aX1) is required 
only upon request, the obligation of the prosecution to reveal the 
existence of informant's evidence and to disclose exculpatory 
evidence without request under Rule 16(b) will, where applicable, 
supersede the procedure of Rule 16(a)(1). 

The items enumerated in Rule 16(aX2) are essentially those as to 
which disclosure is required under ABA Minimum Standards § 
2.1(a). See Commentary to that section. The provision of subpara-
graph (A) for inspection of codefendants' statements goes beyond the 
discovery allowed under former 13 V.S.A. § 6727. supra. See State v. 
Anair, 123 Vt. 80, 181 A.2d 61 (1962). Such disclosure is desirable to 
give defendant advance notice of possible grounds for severance in a 
joint trial situation under Rule 14(b)(2)(B). See Reporter's Notes to 
that rule and ABA Minimum Standards § 2.1(a)(ii), Commentary. 

Subparagraph (B) goes beyond ABA Minimum Standards § 2.1(a) 
which requires disclosure only of the defendant's own grand 

jury testimony and relevant testimony of witnesses to be called at 
trial. Proposed Federal Rules 16(a)(1)(A), (3). apply only to testimony 
of the defendant and officers of a corporate defendant, except as 
further disclosure may be permitted under Federal Rule 6(e). Cf. 
Reporter's Notes to Rule 6. The Vermont rule is also a significant 
departure from prior Vermont practice under which disclosure of 
grand jury and inquest testimony was allowed in the court's 
discretion only upon a showing of genuine need. See State v. 
Alexander, 130 Vt. 54. 286 A.2d 262 (1971): State v. Oakes. 129 Vt. 
241, 276 A.2d 18, cert. denied 404 U.S. 965 (1971): State v. Miner. 
128 Vt. 55, 258 A.2d 815 (1969). The complete disclosure required 
under the rule is intended to equalize the investigative advantage 
which the grand jury and inquest procedures give the prosecution 
and to eliminate time-consuming disputes over questions of relevance 
and need. The prosecution must seek a protective order if disclosure 
will imperil the secrecy of the grand jury or inquest. 

Subparagraphs (C)-(F) require disclosure that would presumably 
have been permissible under former 13 V.S.A § 6727. supra. See 
State v. Miner, supra. 128 Vt. at 71-73. Those provisions all are 
consistent with the general goal of equalizing investigative ad-
vantages and eliminating surprise at trial, and all are of course 
subject to the prosecution's right to a protective order. See ABA 
Minimum Standards § 2.1(aXi), (iv)-(vi), Commentary. Proposed 
Federal Rule 16(a)(1)(B)-(E) provides for similar disclosure. The 
requirement of subparagraph (E) that witnesses to be used at trial 
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be disclosed must be complied with even after a general disclosure 
of witnesses is made under Rule 16(aX1). Disclosure of trial 
witnesses is an aid in planning trial strategy. The broader disclosure 
is for investigative purposes. Statements of trial witnesses are not 
specifically referred to in subparagraph (E), but such statements 
either will have been made available under Rule 16(aX1) or must be 
disclosed under the continuing duty to implement that rule imposed 
by Rule 16.2(b). The provision prohibiting comment on the prose-
cution's failure to call a listed witness is intended to protect the 
prosecution from an unfair implication that might be drawn from a 
tactical step. The prohibition is only against commenting upon the 
fact that the witness was previously listed; it does not bar comment 
generally upon the prosecution's failure to call the witness. See 
Federal Advisory Committee's Note, 48 F.R.D. 553, 606. 

Rule 16(b) is taken from ABA Minimum Standards §2.1(b), (c). It 
imposes an absolute obligation upon the prosecution to disclose 
matters pertaining to certain collateral procedural and constitu-
tional issues susceptible of preliminary determination, as well as 
exculpatory matters. The provision as to informants in subpara-
graph (A) was eliminated in an amendment to ABA Minimum 
Standards § 2.1(b) (Supp. 1970) on the theory that the point was 
adequately covered by the provision for exculpatory matter and by 
other procedural devices. The informant clause has been retained in 
the rule, however, because of issues, such as search and seizure, to 
which such matter may pertain, that are not strictly speaking 
within the exculpatory clause, and because of the desirability of 
giving the defendant prompt access to matter pertaining to 
preliminary issues. Subparagraph (B) implements Rule 16(aX2XB) 
by making routine transcription of grand jury and inquest proceed-
ings unnecessary. If fully apprised of the contents of such pro-
ceedings, defendant presumably will not request transcripts of no 
value to him. Rule 16(bX2) is intended to implement the constitu-
tional requirement of disclosure of exculpatory material imposed by 
Brady v. Maryland. 373 U.S. 83 (1963). See ABA Minimum 
Standards § 2.1(c), Commentary. 

Rule 16(c), taken from ABA Minimum Standards § 2.1(d), makes 
clear that the prosecution's obligations extend not only to material in 
the hands of the prosecutor's immediate staff but to that possessed or 
controlled by others, such as police officers, involved in the 
investigation of the case under the prosecutor's direction. Excluded 
from the obligations of Rule 16 are employees or officers of other 
governmental agencies who may be involved with the matter in 
question but have no working connection with the prosecution. 
Although the rules do not require it. as a matter of good practice 
prosecutors should follow the guidelines of ABA Minimum Stand-
ards § 2.4 in seeking to make available upon defendant's request 
material that is under the control of other agencies of the State. If 
the prosecution fails in such efforts, the defendant has available the 
subpoena duces tecum under Rule 17(c) to compel production of such 
material. See Reporter's Notes to Rule 17(c). 
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The standard of "possession, custody or control" found in Rule 
16(a) is further defined by Rule 16(c). The same language in Federal 
Rule 16 and Civil Rule 34 may be looked to for interpretive 
guidance. "Control" should be so construed that the prosecution will 
not be able to avoid discovery by declining possession or custody of 
material which normally should be in its files. Moreover, although 
the rule does not contain the language of Federal Rule 16(a), which 
applies to matter "the existence of which is known, or by the 
exercise of due diligence may become known to the attorney for the 
government,' such a due diligence requirement should be read into 
the rule, consistent with the continuing duty to disclose imposed by 
Rule 16.2(b). The better practice is that delineated in ABA 
Minimum Standards § 2.2(c): "The prosecuting Attorney should 
ensure that a flow of information is maintained between the various 
investigative personnel and his office sufficient to place within his 
possession or control all material and information relevant to the 
accused and the offense charged." See id., Commentary. 

Rule 16(d) is taken from ABA Minimum Standards § 2.6(a), (b). 
Objections to disclosure based upon it should be made by motion for 
protective order under Rule 16.2(d). Rule 16(d)(1) is similar in 
language and effect to Civil Rule 26(bX3). The limitation in the rule 
to work product provides a narrower protection than that accorded 
government agents under Federal Rule 16(a). The Vermont rule is 
more protective than ABA Minimum Standards § 2.6(a), however. 
That section only covers members of the prosecutor's "legal staff." In 
view of the broad protection accorded by the rule, the courts should 
interpret "mental impressions, conclusions, opinions, or legal theo-
ries" narrowly to achieve the basic purpose of the rule to protect the 
adversary process from intrusion. See ABA Minimum Standards § 
2.6(a), Commentary. Sur-h a narrow interpretation is particularly 
called for ‘iiiiere reports of nonlawyers are involved, if the general 
purpose of Rule 16 to give the defendant access to the basic 
information concerning the case in the prosecution's hands is not to 
be defeated. Of course, even the work product exception may give 
way where there is a constitutional duty to disclose, as in the case of 
exculpatory matter. See discussion of Rule 16(bX2) above. Where a 
work product objection is legitimately made, its impact upon the 
defendant's right of access may be limited by the excision of the 
challenged matter under Rule 16.2(e). 

Rule 16(02) bars disclosure of an informer's identity over 
prosecution objection unless constitutionally compelled, unless shown 
by the defendant to be a fact essential to a defense such as 
entrapment, or unless the informer's identity will in any event be 
revealed by his testifying at trial. The essential-fact exception may 
also express a constitutional compulsion. See Roviaro v. United 
States, 353 U.S. 53 (1957). Revelation may also be constitutionally 
compelled when the basis of an arrest or search is challenged on 
Fourth Amendment grounds and there is doubt as to the credibility 
of the affiant or the informant. See McCray v. Illinois, 386 U.S. 300 
(1967); People v. Verrecchio, 23 N.Y.2d 489, 245 N.E.2d 222 (1969). 
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Applicability. 2 
Cited. 9 
Duty of prosecutor, 1 
Exculpatory matter, 7 
Failure to call witness, 5 

ANNOTATIONS 

Failure to disclose witnesses, 4 
Rebuttal witnesses, 3 
Reports. 6 
Waiver, 8 

Duty of prosecutor. The prosecutor has a duty of disclosure under this rule, 
which duty is part of his professional responsibility, and a failure to fulfill it that does 
not amount to reversible error may still prompt submission and review of the matter 
as an ethical violation. State v. Durling (1981) 140 Vt. 491, 442 A.2d 455. 

Applicability. Provision of this rule making discovery of grand jury minutes 
available would not be applied to allow such discovery in case in which conviction 
was had prior to the rule's effective date. Berard v. Moeykens (1974) 132 Vt. 597, 326 
A.2d 166. 

Provision of this rule requiring prosecutor to disclose to defense reports made in 
connection with the particular case did not apply to reports completed long before the 
crime involved in the case was committed. State v. Kasper (1979) 137 Vt. 184. 404 
A.2d 85. 

Rebuttal witnesses. Rebuttal witnesses may not be subject to pretrial 
disclosure in cases in which they are not known to the prosecution at that time; 
however, there is no right to withhold, but rather a duty to disclose witnesses, and. 
such a duty being a continuing one, as soon as a previously unknown witness becomes 
known, his or her existence must be declared to the defense. State v. Durling (1981) 
140 Vt. 491, 442 A.2d 455. 

Failure to disclose witnesses. Where state never informed defendant before 
trial that a certain witness whose testimony was central to the state's case was on the 
list of witnesses the state intended to call, and the witness was allowed to testify at 
the trial whit+ resulted in conviction, requirement of this rule, that defendant be 
supplied, on request therefore, with a list of the witnesses the state intends to call, 
was not complied with, defendant was prejudiced and reversal was required. State v. 
Evans (1976) 134 Vt. 189, 353 A.2d 363. 

Prosecutor's duty to disclose certain things to a defendant is a continuing one, and 
where prosecutor knew of eyewitness for weeks before trial and did not disclose him 
to defendant until second day of trial, there was sufficient prejudice to require 
reversal, absent cure of the error. State v. Connarn (1980) 138 Vt. 270. 413 A.2d 812. 

Otherwise reversible error occurring when prosecutor knew for weeks before trial 
of eyewitness against defendant and did not disclose him until second day of trial was 
cured where defendant was given opportunity to depose witness and did so. was 
offered a continuance several times and refused, defendant called him as a witness. 
his testimony was largely cumulative, and defendant did not show prejudicial error. 
Id. 

Where defendant was charged and convicted by jury of operating a vehicle under 
the influence of intoxicating liquor and two medical witnesses were allowed to testify 
even though their names were not included on the list of prospective witnesses 
required by this rule to be furnished when known to the prosecuting attorney, state 
failed to comply with this rule, and court's failure to grant defendant's motion to 
suppress, or, alternatively, to grant a continuance adequate for unhurried deposition 
was error; however, based on the record, including court's justifiable taking of 
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judicial notice, without objection, that names of witnesses were revealed during voir 
dire, defendant did not meet burden of affirmatively demonstrating prejudicial 
error. State v. Cheney (1977) 135 Vt. 513, 380 A.2d 93. 

In prosecution for unlawful trespass, admission of testimony by an oil company 
deliveryman, as a rebuttal witness for the prosecution, without notice to defense 
counsel, was not grounds for reversal where there was no prejudice to the defendant 
since the testimony of the deliveryman merely corroborated facts and since there was 
no surprise to the defendant, who had ample notice of the line of argument supported 
by the testimony from a proposed exhibit in the case. State v. Durling (1981) 140 Vt. 
491, 442 A.2d 455. 

Failure to call witness. In prosecution for driving while intoxicated, where 
state gave defendant a list of its witnesses as required by rule, state did not put a 
certain doctor who had administered a blood alcohol test on the stand, though the 
doctor was on the witness list, and court would not allow a continuance to obtain the 
doctor's testimony. defendant was not unfairly deprived of the right to present the 
doctor as a witness or to cross-examine him, since, if defendant wanted to insure the 
doctor's presence, he could have done so by subpoena, and not having done so. the risk 
of the doctor's absence from court fell on defendant. State v. Stevens (1980) 139 Vt. 
184, 423.A.2d 853. 

Reports. Where this rule required that prosecutor disclose to defense reports 
material to the preparation of the defense and supreme court found undisclosed 
reports not to be material to the defense, there was no error in lower court's failure to 
grant motion for disclosure. State v. Kasper (1979) 137 Vt. 184, 404 A.2d 85. 

Exculpatory matter. In murder prosecution defended against on ground 
alleged victim murdered a look-alike so that he could disappear and avoid an 
upcoming robbery prosecution, where evidence not given to defense by prosecutor, as 
required by this rule, that person had seen someone who appeared to be the alleged 
victim, was relevant to an element of state's case that was subject to doubt, and where 
prosecutor, in his argument to jury, stressed the nonexistence of any evidence support-
ing defendant's theory of defense, defendant's constitutional right to fair trial was 
denied, and new trial would be granted. State v. Coshea (1979) 137 Vt. 69, 398 A.2d 289. 

Waiver. Where letter written by the accused urging a prospective witness to lie 
was admitted to impeach the testimony of accused's psychiatrist but had not been 
disclosed to the defense prior to trial as required by this rule, failure of the accused to 
object in a timely fashion or to move to strike constituted a waiver of the claimed 
error. State v. Mecier (1980)138 Vt. 149, 412 A.2d 29. 

Cited. Cited in State v. Moran (1982) 141 Vt. 10. 444 A.2d 879; State v. Olds 
(1982) 141 Vt. 21, 443 A.2d 443. 

RULE 16.1. DISCLOSURE TO THE PROSECUTION 

(a) The Person of the Defendant. 
(1) Notwithstanding the initiation of judicial proceedings, 

and subject to constitutional limitations, upon motion and notice a 
judicial officer may require the defendant to: 

(A) appear in a line-up; 
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Re: Canadian Bar Submission to the Royal Commission on the 
Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

Your letter of June 10, 1988, to Jay McAllister, III, was 
referred to me as Chairman of Criminal Law Committee of the 
Virginia Bar Association for a response. Since our Committee has 
no plans to meet until the end of August, I am taking the liberty 
of responding to your letter without Committee endorsement 
because of your request for a speedy reply in view of the need to 
file your brief in this matter in September 1988. This reply is 
therefore not an official one on behalf of the Committee and 
reflects only my throughts on this matter in an effort to assist 
you in answering the questions which you have raised. 

You have inquired as to whether there are any laws or 
guidelines issued by the government, or professional ethical 
codifications, requiring exculpatory statements to be disclosed 
by the prosecution in criminal cases. 

The United States Supreme Court has held that "the 
suppression by the prosecution of evidence favorable to an 
accused upon request violates due process where the evidence is 
material either to guilt or punishment, irrespective of the good 
faith or bad faith of the prosecution." Brady v. Maryland, 373 
U.S. 83, 87 (1963). 

In the federal system, the disclosure of evidence by the 
prosecution is governed generally by Rule 16 of the Federal Rules 
of Criminal Procedure, a copy of which I am enclosing for your 

MEMBER, COMMONWEALTH LAW GROUP 
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information. Upon request by the defendant, the prosecution must 
turn over any statements of the defendant, the defendant's prior 
record, certain documents and tangible objects, and certain 
reports of examinations and tests. Statements of government 
witnesses are not required to be turned over except pursuant to 
the Jencks Act, 18 U.S.C. § 3500, which provides that witness 
statements must be turned over after the witness testifies in 
open court for purposes of cross-examination by the defendant. I 
am also enclosing a copy of the Jencks Act for your information. 

In United States v. Agurs, 427 U.S. 97 (1976), the Supreme 
Court further refined the requirements of Brady v. Maryland to 
disclose exculpatory evidence. It stated that the due process 
clause would be violated (1) where the prosecution knowingly uses 
perjured testimony, and there is a reasonably likelihood it could 
have affected the jury verdict; (2) where the prosecutor fails to 
disclose exculpatory evidence after a specific request, and the 
undisclosed information might have affected the outcome of the 
trial; and (3) where, after a general request or no request by 
the defense, the prosecutor fails to disclose information 
suffiently material as to raise a reasonable doubt about the 
guilt of the defendant. 

The Code of Professional Responsibility in Virginia includes 
a Disciplinary Rule dealing with "special responsibilities of a 
prosecutor or government lawyer". Under Canon 8 these special 
responsibilities are set forth in DR 8-102. In addition, certain 
ethical considerations are set forth in EC 8-10. Among the 
ethical considerations is: "The prosecutor should make timely 
disclosure to the defense of all information required by law. 
Further, a prosecutor should not intentionally avoid pursuit of 
evidence merely because he believes it will damage the 
prosecution's case or aid the accused." I am enclosing a copy of 
these Disciplinary Rules and Ethical Considerations for your 
information. 

Several years ago, I had occasion to publish an article on 
"Professional Responsibilities of the Federal Prosecutor". 17 
U. Rich L. Rev. 511 (1983). To the extent that it might provide 
some general information on the subject or give you leads for 
further research, I am enclosing a copy for your information. A 
brief discussion of the duty to disclose exculpatory information 
is set forth at page 529. 

I hope the foregoing and enclosures will be of some 
assistance to you as you prepare your brief. Should you have any 
questions or if I can provide you with any further information, 
please do not hesitate to contact me. 

Because I have an interest in the subject matter of your 
brief, I would appreciate receiving a copy of it after it has 
been prepared. 
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I look forward to hearing from you. 

Sincerely, 

John S. Edwards 

JSE/clr 
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Gordon F. Proudfoot, Esquire 
Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P. 0. Box 876 
Dartmouth, Nova Scotia B2Y 3Z5 

Canadian Bar Submission to the 
Royal Commission on the 

Prosecution of Donald Marshall, Jr.  

Dear Mr. Proudfoot: 

The president of the Virginia State Bar, Jay Corson, re-
ferred your letter of June 10, 1988 to me. I am chairman of the 
Virginia State Bar Standing Committee on Lawyer Discipline. Our 
committee is responsible for supervising the disciplinary system 
in Virginia. Our duties include considering proposed changes in 
the Code of Professional Responsibility. This Code is a Rule of 
the Virginia Supreme Court which governs lawyers' professional 
conduct in Virginia. 

You have inquired as to whether we have any laws or 
guidelines requiring a prosecutor to disclose exculpatory state-
ments in criminal prosecutions to defense counsel. The answer is 
yes. The current rule is found in the Code of Professional Re-
sponsibility at DR 8-102(A)(4). A copy is enclosed. A copy of 
the ethical consideration relating to this rule, which is deemed 
to be aspirational in nature rather than a mandatory requirement, 
is also enclosed. It is EC 8-10. 

A little over a year ago, the Virginia Supreme Court had oc-
.casion to interpret DR 8-102(A)(4) in the case of Read v.  
Virginia State Bar,  357 S.E.2d 544. A copy of that decision, 
dated June 12, 1987 is enclosed. In response to that decision, 
the Virginia State Bar Counsel, Michael L. Rigsby, by letter of 
July 10, 1987 asked that our committee consider recommending a 
change in the rule. 
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HUNTON 8c WILLIAMS 

Gordon F. Proudfoot, Esquire 
July 7, 1988 
Page 2 

After some study and seeking input from both the Virginia 
Association of Commonwealth's Attorneys as well as several de-
fense attorneys' organizations, our committee presented a pro-
posed change in the rule to the Virginia State Bar Council. A 
copy is enclosed. 

The Council approved the committee's recommendation on 
June 16, 1988. This proposal will now go to the Virginia Supreme 
Court for its consideration and hopefully approval. 

Also enclosed are copies of reports and correspondence from 
my file relating to our study of this proposed rule change and 
also a couple of articles commenting on the Read case. I hope 
these will be of assistance to you. If I can be of any further 
help, please do not hesitate to let me know. 

Virgit H. Hackney 

89/657 

Enclosures 

cc: J. Jay Corson, IV, Esquire 
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Canon 8 CODE OF PROFESSIONAL RESPONSIBILITY Canon 8 

Canon 8. 
A Lawyer Should Assist in Improving the Legal System. 

DISCIPLINARY RULES. 
DR 8-102. Special Responsibilities of a Prosecutor or Government Lawyer. 

t,--= (A) The prosecutor in a criminal case or a government lawyer shall: 
Refrain from prosecuting a charge that the prosecutor or government 

lawyer knows is not supported by probable cause. 
Not induce an unrepresented defendant to surrender important proce-

dural rights. 
Not discourage a person from giving relevant information to the 

defendants. 
Disclose to a defendant all information required by law. 
Not subpoena an attorney in any criminal case or proceeding, including 

any proceeding before any grand jury, without prior judicial approval in 
circumstances where the prosecutor seeks to compel the attorney/witness to 
provide evidence concerning a person who is or was represented by the 
attorney/witness. 
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PROPOSED CHANGE TO PART 6 OF 

THE RULES OF COURT, SECTION W: DR 8-102(AX4) 

DR 8-102. Special Responsibilities of a Prosecutor or Government Lawyer. 

(A) The prosecutor in a criminal case or a government lawyer shall: 

Refrain from prosecuting a charge that the prosecutor or government 
lawyer knows is not supported by probable cause. 

Not induce an unrepresented defendant to surrender important procedural 
rights. 

Not discourage a person from giving relevant information to the defen-
dants. 

Disc-lose to a defendant aft information required by faw-: Make timely dis-
closure to counsel for the defendant, or to the defendant if he has no 
counsel, of the existence of evidence, known to the prosecutor or other 
government lawyer, that tends to negate the guilt of the accused, miti-
gate the degree of the offense, or reduce the punishment.  

Not subpoena an attorney in any criminal case or proceeding, including 
any proceeding before any grand jury, without prior judicial approval in 
circumstances where the prosecutor seeks to compel the attorney/witness 
to provide evidence concerning a person who is or was represented by the 
attorney/witness. 

Adopted by Virginia State Bar Council 
June 16, 1988 
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Canon 8 CODE OF PROFESSIONAL RESPONSIBILITY Canon 8 

Use his public position to influence, or attempt to influence, a tribunal 
to act in favor of himself or of a client. 

Accept anything of value from any person when the lawyer knows or it 
is obvious that the offer is for the purpose of influencing his action as a public 
official. 

DR 8-102. Special Responsibilities of a Prosecutor or Government Lawyer. 
— (A) The prosecutor in a criminal case or a government lawyer shall: 

Refrain from prosecuting a charge that the prosecutor or government 
lawyer knows is not supported by probable cause. 

Not induce an unrepresented defendant to surrender important proce-
dural rights. 

Not discourage a person from giving relevant information to the 
defendants. 

Disclose to a defendant all information required by law. 

ETHICAL CONSIDERATIONS. 
EC 8-1. — Changes in human affairs and imperfections in human 

institutions make necessary constant efforts to maintain and improve our 
legal system. This system should function in a manner that commands public 
respect and fosters the use of legal remedies to achieve redress of grievances. 
By reason of education and experience, lawyers are especially qualified to 
recognize deficiencies in the legal system and to initiate corrective measures 
therein. Thus they should participate in proposing and supporting legislation 
and programs to improve the system, without regard to the general interests 
or desires of clients or former clients. 

EC 8-2. — Rules of law are deficient if they are not just, understandable, 
and responsive to the needs of society. If a lawyer believes that the existence 
or absence of a rule of law, substantive or procedural, causes or contributes to 
an unjust result, he should endeavor by lawful means to obtain appropriate 
changes in the law. He should encourage the simplification of laws and the 
repeal or amendment of laws that are outmoded. Likewise, legal procedures 
should be improved whenever experience indicates a change is needed. 

EC 8-3. — The fair administration of justice requires the availability of 
competent lawyers. Members of the public should be educated to recognize the 
existence of legal problems and the resultant need for legal services, and 
should be provided methods for intelligent selection of counsel. Those persons 
unable to pay for legal services should be provided needed services. Clients 
and lawyers should not be penalized by undue geographical restraints upon 
representation in legal matters, and the bar should address itself to 
improvements in licensing, reciprocity, and admission procedures consistent 
with the needs of modern commerce. 

EC 8-4. — Whenever a lawyer seeks legislative or administrative changes 
he should identify the capacity in which he appears, whether on behalf of 
himself, a client, or the public. A lawyer may advocate such changes on behalf 
of a client even though he does not agree with them. But when a lawyer 
purports to act on behalf of the public, he should espouse only those changes 
which he conscientiously believes to be in the public interest. 

EC 8-5. — Fraudulent, deceptive, or otherwise illegal conduct by a 
participant in a proceeding before a tribunal or legislative body is inconsistent 
with fair administration of justice, and it should never be participated in or 
condoned by lawyers. Unless constrained by his obligation to preserve .the 
confidences and secrets of his client, a lawyer should reveal to appropriate 
authorities any knowledge he may have of such improper conduct. 
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EC 8-6. — Judges and administrative officials having adjudicatory powers 
ought to be persons of integrity, competence, and suitable temperament. 
Generally, lawyers are qualified, by personal observation or investigation, to 
evaluate the qualifications of persons seeking or being considered for such 
public offices, and for this reason they have a special responsibility to aid in 
the selection of only those who are qualified. It is the duty of lawyers to 
endeavor to prevent political considerations from outweighing judicial fitness 
in the selection of judges. Lawyers should protest earnestly against the 
appointment or election of those who are unsuited for the bench and should 
strive to have elected or appointed thereto only those who are willing to forego 
pursuits, whether of a business, political, or other nature, that may interfere 
with the free and fair consideration of questions presented for adjudication. 
Adjudicatory officials, not being wholly free to defend themselves, are entitled 
to receive the support of the bar against unjust criticism. While a lawyer as a 
citizen has a right to criticize such officials publicly, he should be certain of 
the merit of his complaint, use appropriate language, and avoid petty 
criticisms, for unrestrained and intemperate statements tend to lessen public 
confidence in our legal system. Criticisms motivated by reasons other than a 
desire to improve the legal system are not justified. 

EC 8-7. — Since lawyers are a vital part of the legal system, they should be 
persons of integrity, of professional skill, and of dedication to the improve-
ment of the system. Thus a lawyer should aid in establishing, as well as 
enforcing, standards of conduct adequate to protect the public by insuring that 
those who practice law are qualified to do so. 

EC 8-8. — Lawyers often serve as legislators or as holders of other public 
offices. This is highly desirable, as lawyers are uniquely qualified to make 
significant contributions to the improvement of the legal system. A lawyer 
who is a public officer, whether full or part-time, should not engage in 
activities in which his personal or professional interests are or foreseeably 
may be in conflict with his official duties. 

EC 8-9. — The advancement of our legal system is of vital importance in 
maintaining the rule of law and in facilitating orderly changes; therefore, 
lawyers should encourage, and should aid in making, needed changes and 
improvements. 

EC 8-10. — The responsibility of a public prosecutor differs from that of the 
usual advocate; his duty is to seek justice, not merely to convict. This special 
duty exists because: (1) The prosecutor represents the sovereign and therefore 
should use restraint in the discretionary exercise of governmental powers, 
such as in the selection of cases to prosecute; (2) during trial the prosecutor is 
not only an advocate but he also may make decisions normally made by an 
individual client, and those affecting the public interest should be fair to all; 
and (3) in our system of criminal justice the accused is to be given the benefit 
of all reasonable doubts. The prosecutor should make timely disclosure to the 
defense of all information required by law. Further, a prosecutor should not 
intentionally avoid pursuit of evidence merely because he believes it will 
damage the prosecution's case or aid the accused. 

EC 8-11. — A government lawyer who has discretionary power relative to 
litigation should refrain from instituting or continuing litigation that is 
obviously unfair. A government lawyer not having such discretionary power 
who believes there is lack of merit in a controversy submitted to him should so 
advise his superiors and recommend the avoidance of unfair litigation. A 
government lawyer in a civil action or administrative proceeding has the 
responsibility to seek justice and to develop a full and fair record, and he 
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Mr. Gordon F. Proudfoot 
Boyne Clarke 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P. 0. Box 876 
Dartmouth, Nova Scotia B2Y 3Z5 

RE: Canadian Bar Submission to the Royal Commission 
on the Prosecution of Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

Tom Potter has requested that I respond to your letter 
of June 10, 1988, in which you requested information on West 
Virginia law in connection with the disclosure of a exculpatory 
evidence in criminal prosecutions. 

Because we are not familiar with the facts concerning 
the prosecution of Donald Marshall, Jr., it is difficult to 
respond to your inquiry with any degree of specificity. 
However, there are several general principles of law recognized 
in West Virginia which may be of some interest. Specifically, 
it is generally recognized that the prosecuting attorney has a 
duty to disclose exculpatory evidence regardless of whether 
that information has been requested by defense counsel. E.g., 
State v. Meadows, 304 S.E.2d 831 (W. Va. 1983); State v.  
Brewster, 261 S.E.2d 77 (W. Va. 1979); State v. Wilder, 352 
S.E.21 723 (W. Va. 1986); State v. Cowan, 197 S.E.2d 641 
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(W. Va. 1973); State v. Jacobs, 298 S.E.2d 836 (W. Va. 1982). 
Further, failure to produce exculpatory evidence after it is 
requested is reversible error. Hall v. McCoy, 329 S.E.2d 860 
(W. Va. 1985). However, there are certain circumstances in 
which our court has refused to reverse where exculpatory 
evidence was not requested. State v. Hamrick, 151 S.E.2d 252 
(W. Va. 1966). 

Copies of the cases cited above are enclosed. 
Hopefully, they will be of some value to you in preparing your 
brief. 

Sincerely, 

TSH/tfh 

Enclosures 
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Mr. Gordon F. Proudfoot 
BOYNE CLARK 
P. 0. Box 876 
Dartmouth, Nova Scotia B2Y 3Z5 
CANADA 

Dear Mr. Proudfoot: 

I am in receipt of your request for information regarding 
the duty to disclose exculpatory statements to the defense 
counsel in a criminal prosecution. On behalf of the State Bar of 
Wisconsin, I am pleased to respond. 

The short answer to your question is that public prosecutors 
in Wisconsin are under an ethical duty to make timely disclosure 
to the defense of all evidence or information known to the 
prosecutor that tends to negate the guilt of the accused or 
mitigates the offense. This requirement has been acepted and 
codified by the Wisconsin Supreme Court into the Supreme Court 
Rules; SCR Chapter 20, Rule 3.8(d). 

On January 1 of this year, SCR Chapter 20 was amended. 
Previously, it had consisted of the Code of Professional 
Responsibility. The Supreme Court repealed that Code and 
replaced it with Wisconsin's own version of the Model Rules of 
Professional Conduct, adopted by the American Bar Association in 
August, 1983. Other states in the U.S. are also now using the 
Model Rules or studying them. 

Under both the old and new codes, public prosecutors have 
special duties. When the Code of Professional Responsibility 
governed attorney conduct, SR 20.37, "Performing the duty of 
public prosecutor or other government lawyer," provided: 

(2) A public prosecutor or other government lawyer in 
criminal litigation shall make timely disclosure to 
counsel for the defendant, or to the defendant if the 
defendant has no counsel, of the existence of evidence, 
known to the prosecutor or other government lawyer, 
that tends to negate the guilt of the accused, mitigate 
the degree of the offense or reduce the punishment. 
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Under the new Model Code, SCR 20:3.8, "Special 
responsibilities of a prosecutor," provides that the prosecutor 
in a criminal case shall: 

(d) make timely disclosure to the defense of all evidence 
or information known to the prosecutor that tends to 
negate the guilt of the accused or mitigates the 
offense, and, in connection with sentencing, disclose 
to the defense and to the tribunal all unprivileged 
mitigating information known to the prosecutor, except 
when the prosecutor is relieved of this responsibility 
by a protective order of the tribunal... 

In addition to rule 3.8, there are several other rules in 
the Model Code that impose a similar duty on all attorneys and a 
breach of Rule 3.8 may sometimes go hand-in-hand with a breach of 
the other rules. For example, SCR 20:3.3, "Candor toward the 
tribunal," provides in (a)(4) that an attorney shall not 
knowingly offer evidence that the lawyer knows to be false. 
Furthermore, SCR 20.3.4, "Fairness to opposing party and 
counsel," prohibits a lawyer from unlawfully obstructing another 
party's access to evidence, falsifying evidence, requesting a 
person other than a client to refrain from voluntarily giving 
relevant information to another party under certain conditions, 
etc. 

I have enclosed a photocopy of each of the rules mentioned 
above. I hope this information is helpful to you, and please 
contact me if I can be of any further assistance. Good luck in 
presenting your brief to the Royal Commi.ssion in September. 

y yours, 

‘41311/1 

John Walsh, President 

JW/nem 
Enclosures 



situation of a client arises at the instance 
of the client's financial auditor and the 
question is referred to the lawyer, the 
lawyer's response may be made in 
accordance with procedures recognized 
in the legal profession. Such a procedure 
is set forth in the American Bar Associ-
ation Statement of Policy Regarding 
Lawyers' Responses to Auditors' 
Requests for Information, adopted in 
1975. 

* * * 

ADVOCATE 
SCR 20:3.1 Meritorious claims and 
contentions 
(a) In representing a client, a lawyer 
shall not: 

knowingly advance a claim 
or defense that is unwarranted 
under existing law, except that the 
lawyer may advance such claim 
or defense if it can be supported 
by good faith argument for an 
extension, modification or rever- 
sal of existing law; 

knowingly advance a fac-
tual position unless there is a basis 
for doing so that is not frivolous; 
or 

file a suit, assert a posi-
tion, conduct a defense, delay a 
trial or take other action on behalf 
of the client when the lawyer 
knows or when it is obvious that 
such an action would serve merely 
to harass or maliciously injure 
another. 

(b) A lawyer for the defendant in 
a criminal proceeding, or the 
respondent in a proceeding that could 
result in deprivation of liberty, may 
nevertheless so defend the proceeding 
as to require that every element of the 
case be established. 

COMMENT 
The advocate has a duty to use legal 
procedure for the fullest benefit of the 
client's cause, but also a duty not to 
abuse legal procedure. The law, both 
procedural and substantive, establishes 
the limits within which an advocate may 
proceed. However, the law is not always 
clear and never is static. Accordingly, in 
determining the proper scope of advo-
cacy, account must be taken of the law's 
ambiguities and potential for change. 

The filing of an action or defense or 
similar action taken for a client is not 
frivolous merely because the facts have 
not first been fully substantiated or 
because the lawyer expects to develop  

vital evidence only by discovery. Such 
action is not frivolous even though the 
lawyer believes that the client's position 
ultimately will not prevail. The action is 
frivolous, however, if the client desires 
to have the action taken primarily for the 
purpose of harassing or maliciously 
injuring a person or if the lawyer is un-
able either to make a good faith argu-
ment on the merits of the action taken or 
to support the action taken by a good 
faith argument for an extension, modifi-
cation or reversal of existing law. 

Committee comment: Paragraphs 
(a)(1) and (a)(3) are now embodied in 
Supreme Court Rule 20.36(1)(a) and (b). 
Paragraph (a)(2) is new. One of the 
weaknesses of the ABA Model Rule is 
that it appears to establish an objective 
standard. In the committee's view, the 
subjective test for an ethical violation 
under this rule should be retained in 
Wisconsin. Matter of Lauer, 108 Wis. 
2d 746, 324 N.W.2d 432 (1982). If the 
objective test were adopted, the stan-
dards of Wis. Stat. sec. 814.025 could 
be applied to disciplinary proceedings. 
The conduct rising to an ethical viola-
tion should be more egregious than con-
duct resulting in the imposition of costs 
and fees under sec. 814.025. CF Som-
mer v. Carr, 99 Wis. 2d 789, 299 
N.W.2d 856 (1981); Radlein v. Indus-
trial Fire & Cas. Co., 117 Wis. 2d 605, 
345 N.14'. 2d 874 (1984). 

* * * 

SCR 20:3.2 Expediting litigation 
A lawyer shall make reasonable efforts 
to expedite litigation consistent with 
the interests of the client. 

COMMENT 
Dilatory practices bring the administra-
tion of justice into disrepute. Delay 
should not be indulged merely for the 
convenience of the advocates, or for the 
purpose of frustrating an opposing par-
ty's attempt to obtain rightful redress or 
repose. It is not a justification that simi-
lar conduct is often tolerated by the 
bench and bar. The question is whether 
a competent lawyer acting in good faith 
would regard the course of action as 
having some substantial purpose other 
than delay. Realizing financial or other 
benefit from otherwise improper delay in 
litigation is not a legitimate interest of 
the client. 

SCR 20:3.3 Candor toward the tri- 
bunal 
(a) A lawyer shall not knowingly: 

make a false statement of 
fact or law to a tribunal; 

fail to disclose a fact to a 
tribunal when disclosure is neces-
sary to avoid assisting a criminal 
or fraudulent act by the client; 

fail to disclose to the tri-
bunal legal authority in the con-
trolling jurisdiction known to the 
lawyer to be directly adverse to 
the position of the client and not 
disclosed by opposing counsel; or 

offer evidence that the 
lawyer knows to be false. If a law-
yer has offered material evidence 
and comes to know of its falsity, 
the lawyer shall take reasonable 
remedial measures. 

The duties stated in paragraph 
(a) apply even if compliance requires 
disclosure of information otherwise 
protected by Rule 1.6. 

A lawyer may refuse to offer 
evidence that the lawyer reasonably 
believes is false. 

In an ex parte proceeding, a 
lawyer shall inform the tribunal of all 
material facts known to the lawyer 
which will enable the tribunal to make 
an informed decision, whether or not 
the facts are adverse. 

COMMENT 
The advocate's task is to present the 
client's case with persuasive force. Per-
formance of that duty while maintaining 
confidences of the client is qualified by 
the advocate's duty of candor to the tri-
bunal. However, an advocate does not 
vouch for the evidence submitted in a 
cause; the tribunal is responsible for 
assessing its probative value. 

Representations by a lawyer 
An advocate is responsible for pleadings 
and other documents prepared for litiga-
tion, but is usually not required to have , 
personal knowledge of matters asserted I 
therein, for litigation documents ordi-
narily present assertions by the client, or 
by someone on the client's behalf, and I 
not assertions by the lawyer. Compare I 
Rule 3.1. However, an assertion pur-
porting to be on the lawyer's own 
knowledge, as in an affidavit by the law- I 
yer or in a statement in open court, may I 
properly be made only when the lawyer 
knows the assertion is true or believes it , 
to be true on the basis of a reasonably I 
diligent inquiry. There are circum-
stances where failure to make a disclo-
sure is the equivalent of an affirmative 
misrepresentation. The obligation pre- 

* * * 
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scribed in Rule 1.2(d) not to counsel a 
client to commit or assist the client in 
committing a fraud applies in litigation. 
Regarding compliance with Rule 1.2(d), 
see the Comment to that Rule. See also 
the Comment to Rule 8.4(b). 

Misleading legal argument 
Legal argument based on a knowingly 
false representation of law constitutes 
dishonesty toward the tribunal. A lawyer 
is not required to make a disinterested 
exposition of the law, but must recog-
nize the existence of pertinent legal 
authorities. Furthermore, as stated in 
paragraph (a)(3), an advocate has a duty 
to disclose directly adverse authority in 
the controlling jurisdiction which has not 
been disclosed by the opposing party. 
The underlying concept is that legal 
argument is a discussion seeking to 
determine the legal premises properly 
applicable to the case. 

False evidence 
When evidence that a lawyer knows to 
be false is provided by a person who is 
not the client, the lawyer must refuse to 
offer it regardless of the client's wishes. 

When false evidence is offered by 
the client, however, a conflict may arise 
between the lawyer's duty to keep the 
client's revelations confidential and the 
duty of candor to the court. Upon ascer-
taining that material evidence is false, 
the lawyer should seek to persuade the 
client that the evidence should not be 
offered or, if it has been offered, that its 
false character should immediately be 
disclosed. If the persuasion is ineffec-
tive, the lawyer must take reasonable 
remedial measures. 

Except in the defense of a criminal 
accused, the rule generally recognized is 
that, if necessary to rectify the situation, 
an advocate must disclose the existence 
of the client's deception to the court or 
to the other party. Such a disclosure can 
result in grave consequences to the 
client, including not only a sense of 
betrayal but also loss of the case and 
perhaps a prosecution for perjury. But 
the alternative is that the lawyer cooper-
ate in deceiving the court, thereby sub-
verting the truth-finding process which 
the adversary system is designed to 
implement. See Rule 1.2(d). Further-
more, unless it is clearly understood that 
the lawyer will act upon the duty to dis-
close the existence of false evidence, the 
client can simply reject the lawyer's 
advice to reveal the false evidence and 
insist that the lawyer keep silent. Thus 
the client could in effect coerce the law- 

yer into being a party to fraud on the 
court. 

Perjury by a criminal defendant 
Whether an advocate for a criminally 
accused has the same duty of disclosure 
has been intensely debated. While it is 
agreed that the lawyer should seek to 
persuade the client to refrain from per-
jurious testimony, there has been dispute 
concerning the lawyer's duty when that 
persuasion fails. If the confrontation with 
the client occurs before trial, the lawyer 
ordinarily can withdraw. Withdrawal 
before trial may not be possible, how-
ever, either because trial is imminent, or 
because the confrontation with the client 
does not take place until the trial itself, 
or because no other counsel is available. 

The most difficult situation, there-
fore, arises in a criminal case where the 
accused insists on testifying when the 
lawyer knows that the testimony is per-
jurious. The lawyer's effort to rectify the 
situation can increase the likelihood of 
the client's being convicted as well as 
opening the possibility of a prosecution 
for perjury. On the other hand, if the 
lawyer does not exercise control over 
the proof, the lawyer participates, 
although in a merely passive way, in 
deception of the court. 

Three resolutions of this dilemma 
have been proposed. One is to permit 
the accused to testify by a narrative 
without guidance through the lawyer's 
questioning. This compromises both 
contending principles; it exempts the 
lawyer from the duty to disclose false 
evidence but subjects the client to an 
implicit disclosure of information 
imparted to counsel. Another suggested 
resolution, of relatively recent origin, is 
that the advocate be entirely excused 
from the duty to reveal perjury if the 
perjury is that of the client. This is a 
coherent solution but makes the advo-
cate a knowing instrument of perjury. 

The other resolution of the dilemma 
is that the lawyer must reveal the client's 
perjury if necessary to rectify the situa-
tion. A criminal accused has a right to 
testify and a right of confidential com-
munication with counsel. However, an 
accused should not have a right to assist-
ance of counsel in committing perjury. 
Furthermore, an advocate has an obliga-
tion, not only in professional ethics but 
under the law as well, to avoid implica-
tion in the commission of perjury or 
other falsification of evidence. See Rule 
1.2(d). 

Remedial measures 
If perjured testimony or false evidence 
has been offered, the advocate's proper 
course ordinarily is to remonstrate with 
the client confidentially. If that fails, the 
advocate should seek to withdraw if that 
will remedy the situation. If withdrawal 
will not remedy the situation or is 
impossible, the advocate should make 
disclosure to the court. It is for the court 
then to determine what should be done 
— making a statement about the matter 
to the trier of fact, ordering a mistrial or 
perhaps nothing. If the false testimony 
was that of the client, the client may 
controvert the lawyer's version of their 
communication when the lawyer dis-
closes the situation to the court. If there 
is an issue whether the client has com-
mitted perjury, the lawyer cannot repre-
sent the client in resolution of the issue, 
and a mistrial may be unavoidable. An 
unscrupulous client might in this way 
attempt to produce a series of mistrials 
and thus escape prosecution. However, 
a second such encounter could be con-
strued as a deliberate abuse of the right 
to counsel and as such a waiver of the 
right to further representation. 

Constitutional requirements 
The general rule — that an advocate 
must disclose the existence of perjury 
with respect to a material fact, even that 
of a client — applies to defense counsel 
in criminal cases, as well as in other 
instances. However, the definition of the 
lawyer's ethical duty in such a situation 
may be qualified by constitutional pro-
visions for due process and the right to 
counsel in criminal cases. In some juris-
dictions these provisions have been con-
strued to require that counsel present an 
accused as a witness if the accused 
wishes to testify, even if counsel knows 
the testimony will be false. The obliga-
tion of the advocate under these Rules is 
subordinate to such a constitutional 
requirement. 

Refusing to offer proof believed to be 
false 
Generally speaking, a lawyer has 
authority to refuse to offer testimony or 
other proof that the lawyer believes is 
untrustworthy. Offering such proof may 
reflect adversely on the lawyer's ability 
to discriminate in the quality of evidence 
and thus impair the lawyer's effective-
ness as an advocate. In criminal cases, 
however, a lawyer may, in some juris-
dictions, be denied this authority by 
constitutional requirements governing 
the right to counsel. 
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Ex parte proceedings 
376 Ordinarily, an advocate has the limited 

responsibility of presenting one side of 
the matters that a tribunal should con-
sider in reaching a decision: the conflict-
ing position is expected to be presented 
by the opposing party. However, in an 
ex parte proceeding, such as an applica-
tion for a temporary restraining order, 
there is no balance of presentation by 
opposing advocates. The object of an ex 
parte proceeding is nevertheless to yield 
a substantially just result. The judge has 
an affirmative responsibility to accord the 
absent party just consideration. The law-
yer for the represented party has the cor-
relative duty to make disclosures of 
material facts known to the lawyer and 
that the lawyer reasonably believes are 
necessary to an informed decision. 

Committee comment: The committee 
does not limit the rule under paragraph 
(a)(1) and (2) to instances involving 
"material" facts. Under paragraph (b), 
the duties under this rule do not termi-
nate at the conclusion of the proceeding. 

* * * 

SCR 20:3.4 Fairness to opposing party 
and counsel 
A lawyer shall not: 

unlawfully obstruct another 
party's access to evidence or unlaw- 
fully alter, destroy or conceal a docu-
ment or other material having 
potential evidentiary value. A lawyer 
shall not counsel or assist another per-
son to do any such act; 

falsify evidence, counsel or 
assist a witness to testify falsely, or 
offer an inducement to a witness that 
is prohibited by law; 

knowingly disobey an obliga-
tion under the rules of a tribunal 
except for an open refusal based on 
an assertion that no valid obligation 
exists; 

in pretrial procedure, make a 
frivolous discovery request or fail to 
make reasonably diligent effort to 
comply with a legally proper discov-
ery request by an opposing party; 

in trial, allude to any matter 
that the lawyer does not reasonably 
believe is relevant or that will not be 
supported by admissible evidence, 
assert personal knowledge of facts in 
issue except when testifying as a wit-
ness, or state a personal opinion as to 
the justness of a cause, the credibility' 
of a witness, the culpability of a civil 
litigant or the guilt or innocence of an 
accused; or 

request a person other than a 
client to refrain from voluntarily giv-
ing relevant information to another 
party unless: 

the person is a relative or 
an employee or other agent of a 
client; and 

the lawyer reasonably 
believes that the person's interests 
will not be adversely affected by 
refraining from giving such infor-
mation. 

COMMENT 
The procedure of the adversary system 
contemplates that the evidence in a case 
is to be marshalled competitively by the 
contending parties. Fair competition in 
the adversary system is secured by pro-
hibitions against destruction or conceal-
ment of evidence, improperly 
influencing witnesses, obstructive tactics 
in discovery procedure, and the like. 

Documents and other items of evi-
dence are often essential to establish a 
claim or defense. Subject to evidentiary 
privileges, the right of an opposing 
party, including the government, to 
obtain evidence through discovery or 
subpoena is an important procedural 
right. The exercise of that right can be 
frustrated if relevant material is altered, 
concealed or destroyed. Applicable law 
in many jurisdictions makes it an offense 
to destroy material for the purpose of 
impairing its availability in a pending 
proceeding or one whose commence-
ment can be foreseen. Falsifying evi-
dence is also generally a criminal 
offense. Paragraph (a) applies to eviden-
tiary material generally, including com-
puterized information. 

With regard to paragraph (b), it is 
not improper to pay a witness's expenses 
or to compensate an expert witness on 
terms permitted by law. The common 
law rule in most jurisdictions is that it is 
improper to pay an occurrence witness 
any fee for testifying and that it is 
improper to pay an expert witness a con-
tingent fee. 

Paragraph (f) permits a lawyer to 
advise employees of a client to refrain 
from giving information to another party, 
for the employees may identify their 
interests with those of the client. See 
also Rule 4.2. 

* * * 

SCR 20:3.5 Impartiality and decorum 
of the tribunal 
A lawyer shall not: 

(a) seek to influence a judge, 
juror, prospective juror or other offi- 

cial by means prohibited by law; 
communicate ex parte with 

such a person except as permitted by 
law; or 

engage in conduct intended to 
disrupt a tribunal. 

COMMENT 
Many forms of improper influence upon 
a tribunal are proscribed by criminal law. 
Others are specified in the ABA Model 
Code of Judicial Conduct, with which 
an advocate should be familiar. A law-
yer is required to avoid contributing to a 
violation of such provisions. 

The advocate's function is to pre-
sent evidence and argument so that the 
cause may be decided according to law. 
Refraining from abusive or obstreperous 
conduct is a corollary of the advocate's 
right to speak on behalf of litigants. A 
lawyer may stand firm against abuse by 
a judge but should avoid reciprocation; 
the judge's default is no justification for 
similar dereliction by an advocate. An 
advocate can present the cause, protect 
the record for subsequent review and 
preserve professional integrity by patient 
firmness no less effectively than by bel-
ligerence or theatrics. 

* * * 

SCR 20:3.6 Thal publicity 
(a) A lawyer shall not make an extra-
judicial statement that a reasonable 
person would expect to be dissemi-
nated by means of public communica-
tion if the lawyer knows or reasonably 
should know that it will have a sub-
stantial likelihood of materially preju-
dicing an adjudicative proceeding. 

(b) A statement referred to in 
paragraph (a) ordinarily is likely to 
have such an effect when it refers to a 
civil matter triable to a jury, a crimi-
nal matter, or any other proceeding 
that could result in deprivation of lib-
erty, and the statement relates to: 

the character, credibility, 
reputation or criminal record of a 
party, suspect in a criminal inves-
tigation or witness, or the identity 
of a witness, or the expected testi-
mony of a party or witness; 

in a criminal case or pro-
ceeding that could result in depri-
vation of liberty, the possibility of 
a plea of guilty to the offense or 
the existence or contents of any 
confession, admission, or state-
ment given by a defendant or sus-
pect or that person's refusal or 
failure to make a statement; 

the performance or results 
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This Rule does not apply to repre-
sentation of a client in a negotiation or 
other bilateral transaction with a govern-
mental agency; representation in such a 
transaction is governed by Rules 4.1 
through 4.4. 

* * * 

TRANSACTIONS WITH PERSONS 
OTHER THAN CLIENTS 

between the testimony of the client and 
that of the lawyer or a member of the 
lawyer's firm, the representation is 
improper. The problem can arise whether 
the lawyer is called as a witness on 
behalf of the client or is called by the 
opposing party. Determining whether or 
not such a conflict exists is primarily the 
responsibility of the lawyer involved. 
See Comment to Rule 1.7. If a lawyer 
who is a member of a firm may not act 
as both advocate and witness by reason 
of conflict of interest, Rule 1.10 disqual-
ifies the firm also. 

* * * 

SCR 20:4.1 Truthfulness in state-
ments to others 
In the course of representing a client 
a lawyer shall not knowingly: 

make a false statement of 
material fact or law to a third person; 
or 

in different jurisdictions. Many jurisdic-
tions have adopted the ABA Standards 
of Criminal Justice Relating to Prosecu-
tion Function, which in turn are the 
product of prolonged and careful delib-
eration by lawyers experienced in both 
criminal prosecution and defense. See 
also Rule 3.3(d), governing ex parte 
proceedings, among which grand jury 
proceedings are included. Applicable 
law may require other measures by the 
prosecutor and knowing disregard of 
those obligations or a systematic abuse 
of prosecutorial discretion could consti-
tute a violation of Rule 8.4. 

Paragraph (c) does not apply to an 
accused appearing pro se with the 
approval of the tribunal. Nor does it for-
bid the lawful questioning of a suspect 
who has knowingly waived the rights to 
counsel and silence. 

The exception in paragraph (d) rec-
ognizes that a prosecutor may seek an 
appropriate protective order from the tri-
bunal if disclosure of information to the 
defense could result in substantial harm 
to an individual or to the public interest. 

* * * 

SCR 20:3.8 Special responsibilities of 
a prosecutor 
The prosecutor in a criminal case 
shall: 

refrain from prosecuting a 
charge that the prosecutor knows is 
not supported by probable cause; 

make reasonable efforts to 
assure that the accused has been 
advised of the right to, and the proce-
dure for obtaining, counsel and has 
been given reasonable opportunity to 
obtain counsel; 

not seek to obtain from an 
unrepresented accused a waiver of 
important pretrial rights, such as the 
right to a preliminary hearing; 

make timely' disclosure to the 
defense of all evidence or information 
known to the prosecutor that tends to 
negate the guilt of the accused or mit-
igates the offense, and, in connection 
with sentencing, disclose to the defense 
and to the tribunal all unprivileged 
mitigating information known to the 
prosecutor, except when the prosecu-
tor is relieved of this responsibility by 
a protective order of the tribunal; and 

exercise reasonable care to 
prevent investigators, law enforce-
ment personnel, employees or other 
persons assisting or associated with 
the prosecutor in a criminal case from 
making an extrajudicial statement that 
the prosecutor would be prohibited 
from making under Rule 3.6. 

SCR 20:3.9 Advocate in nonadjudica-
tive proceedings 
A lawyer representing a client before 
a legislative or administrative tribunal 
in a nonadjudicative proceeding shall 
disclose that the appearance is in a 
representative capacity and shall con-
form to the provisions of Rules 3.3(a) 
through (c), 3.4(a) through (c), and 
3.5. 
COMMENT 
In representation before bodies such as 
legislatures, municipal councils, and 
executive and administrative agencies 
acting in a rule-making or policy-mak-
ing capacity, lawyers present facts, for-
mulate issues and advance argument in 
the matters under consideration. The 
decision-making body, like a court, 
should be able to rely on the integrity of 
the submissions made to it. A lawyer 
appearing before such a body should deal 
with the tribunal honestly and in con-
formity with applicable rules of proce-
dure. 

Lawyers have no exclusive right to 
appear before nonadjudicative bodies, as 
they do before a court. The requirements 
of this Rule therefore may subject law-
yers to regulations inapplicable to advo-
cates who are not lawyers. However. 
legislatures and administrative agencies 
have a right to expect lawyers to deal 
with them as they deal with courts. 

COMMENT 
A prosecutor has the responsibility of a 
minister of justice and not simply that of 
an advocate. This responsibility carries 
with it specific obligations to see that the 
defendant is accorded procedural justice 
and that guilt is decided upon the basis 
of sufficient evidence. Precisely how far 
the prosecutor is required to go in this 
direction is a matter of debate and varies 

49 August 1987 

fail to disclose a material fact 
to a third person when disclosure is 
necessary to avoid assisting a criminal 
or fraudulent act by a client, unless 
disclosure is prohibited by Rule 1.6. 
COMMENT 
Misrepresentation 
A lawyer is required to be truthful when 
dealing with others on a client's behalf, 
but generally has no affirmative duty to 
inform an opposing party of relevant 
facts. A misrepresentation can occur if 
the lawyer incorporates or affirms a 
statement of another person that the law-
yer knows is false. Misrepresentations 
can also occur by failure to act. 
Statements of fact 
This Rule refers to statements of fact. 
Whether a particular statement should be 
regarded as one of fact can depend on 
the circumstances. Under generally 
accepted conventions in negotiation, 
certain types of statements ordinarily are 
not taken as statements of material fact. 
Estimates of price or value placed on the 
subject of a transaction and a party's 
intentions as to an acceptable settlement 
of a claim are in this category, and so is 
the existence of an undisclosed principal 
except where nondisclosure of the prin-
cipal would constitute fraud. 
Fraud by client 
Paragraph (h) recognizes that substan-
tive law may require a lawyer to disclose 
certain information to avoid being 
deemed to have assisted the client's 
crime or fraud. The requirement of dis-
closure created by this paragraph is, 
however, subject to the obligations cre-
ated by Rule 1.6. 

* * * 
SCR 20:4.2 Communication with per-
son represented by counsel 



SCR 20.36 SUPREME COURT RULES 

the client to rectify the same and if the client refuses or is unable to do 
so, the lawyer shall reveal the fraud to the affected person or tribunal. 

(b) A person other than the client has perpetrated a fraud upon a 
tribunal shall promptly reveal the fraud to the tribunal. 

SCR 20.37. Performing the duty of public prosecutor or other 
government lawyer 

A public prosecutor or other government lawyer shall not institute 
or cause to be instituted criminal charges when the lawyer knows or it is 
obvious that the charges are not supported by probable cause. 

A public prosecutor or other government lawyer in criminal litiga-
tion shall make timely disclosure to counsel for the defendant, or to the 
defendant if the defendant has no counsel, of the existence of evidence, 
known to the prosecutor or other government lawyer, that tends to 
negate the guilt of the accused, mitigate the degree of the offense or 
reduce the punishment. 

SCR 20.38. Communicating with one of adverse interest 
During the course of representing a client a lawyer may not: 

Communicate or cause another to communicate on the subject of 
the representation with a party the lawyer knows to be represented by a 
lawyer in that matter unless the lawyer has the prior consent of the 
lawyer representing the other party or is authorized by law to do so. 

Give advice to a person who is not represented by a lawyer, other 
than the advice to secure counsel, if the interests of the person are or 
have a reasonable possibility of being in conflict with the interests of the 
client. 

SCR 20.39. Threatening criminal prosecution 
A lawyer may not present, participate in presenting or threaten to 

present criminal charges solely to obtain an advantage in a civil matter. 

SCR 20.40. Trial conduct 

A lawyer may not disregard or advise a client to disregard a 
standing rule of a tribunal or a ruling of a tribunal made in the course of 
a proceeding, but the lawyer may take appropriate steps in good faith to 
test the validity of the rule or ruling. 

In presenting a matter to a tribunal, a lawyer shall disclose: 
Legal authority in the controlling jurisdiction known to the 

lawyer to be directly adverse to the position of his or her client and 
which is not disclosed by opposing counsel. 

Unless privileged or irrelevant, the identities of the clients the 
lawyer represents and of the persons who employed the lawyer. 



I have not at this point devoted a great deal of time to your problem. If 
you wish to discuss this matter further, please advise me. 

JMD/bl 

Attorneys at Law 

Daly, Anderson & Taylor 
A Professional Corporation 

John M. Daly 
Charles W. Anderson 
Peggy Taylor Pfau 

510 South Gillette Avenue 
Gillette, Wyoming 82716 
307-682-5141 

June 20, 1988 

Gordon F. Proudfoot 
E',CYNE CLARK 
Barristers & Solicitors 
P. 0. Box 876 
Dartmouth, Nova Scotia B2Y 3Z5 

JUN 2 P .988  

Re: Canadian Bar Submission to the Royal Commission on the Prosecution of 
Donald Marshall, Jr. 

Dear Mr. Proudfoot: 

There are ethical guidelines in the model Rules and Professional 
Conduct fairness to opposing counsel for the party that state that a lawyer shall 
not obstruct another party's access to evidence or unlawfully alter the story or 
conceal a document or other potential material having evidenciary value. This 
is set forth in Rule 3.4. The code comparison was Rule 3.4(a) DR 7-109(a) 
which provides that a lawyer shall not suppress any evidence that he and his 
client have a legal obligation to reveal. 

It would seem to me from the fact situation which you have set forth in the 
prosecution of Donald Marshall, Jr. that the prosecutor would fall within that 
Rule and subsequently could be disbared or perhaps even sued for malpractice 
by Donald Marshall, Jr., if in fact thP prncpriitinn did f2i! to disclose exculpatory 
statements. 
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t.y cross reference to the Federal Rules of Evidence, 
restores the Supreme Court proposal. 

The Conference adopts the Senate provision. 

1987 AMENDMENT 
The amendments are technical. No substantive change 

t. intended. 

Rule 16. Discovery and Inspection 
(a) Disclosure of Evidence by the Government. 

(1) Information Subject to Disclosure. 
(A) Statement of Defendant. Upon request 

of a defendant the government shall permit the 
defendant to inspect and copy or photograph: 
any relevant written or recorded statements 
made by the defendant, or copies thereof, with-
in the possession, custody or control of the 
government, the existence of which is known, 
or by the exercise of due diligence may become 
known, to the attorney for the government; 
the substance of any oral statement which the 
government intends to offer in evidence at the 
trial made by the defendant whether before or 
after arrest in response to interrogation by 
any person then known to the defendant to be 
a government agent; and recorded testimony 
of the defendant before a grand jury which 
relates to the offense charged. Where the 
defendant is a corporation, partnership, associ-
ation or labor union, the court may grant the 
defendant, upon its motion, discovery' of rele-
vant recorded testimony of any witness before 
a grand jury who (1) was, at the time of that 
testimony, so situated as an officer or employ-
ee as to have been able legally to bind the 
defendant in respect to conduct constituting 
the offense, or (2) was, at the time of the 
offense, personally involved in the alleged con-
duct constituting the offense and so situated 
as an officer or employee as to have been able 
legally to bind the defendant in respect to that 
alleged conduct in which the witness was in-
volved. 

(13) Defendant's Prior Record. Upon re-
quest of the defendant, the government shall 
furnish to the defendant such copy of the 
defendant's prior criminal record, if any, as is 
within the possession, custody, or control of 
the government, the existence of which is 
known, or by the exercise of due diligence may 
become known, to the attorney for the govern-
ment. 

(C) Documents and Tangible Objects. 
Upon request of the defendant the government 
shall permit the defendant to inspect and copy 
or photograph books, papers, documents, pho-
tographs, tangible objects, buildings or places,  

or copies or portions thereof, which are within 
the possession, custody or control of the 
government, and which are material to the 
preparation of the defendant's defense or are 
intended for use by the government as evi-
dence in chief at the trial, or were obtained 
from or belong to the defendant. 

(D) Reports of Examinations and Tests. 
Upon' request of a defendant the government 
shall permit the defendant to inspect and copy 
or photograph any results or reports of physi-
cal or mental examinations, and of scientific 
tests or experiments, or copies thereof, which 
are within the possession, custody, or control 
of the government, the existence of which is 
known, or by the exercise of due diligence may 
become known, to the attorney for the govern-
ment, and which are material to the prepara-
tion of the defense or are intended for use by 
the government as evidence in chief at the 
trial. 

Information Not Subject to Disclosure. 
Except as provided in paragraphs (A), (B), and 
(D) of subdivision (a)(1), this rule does not autho-
rize the discovery or inspection of reports, memo-
randa, or other internal government documents 
made by the attorney for the government or 
other government agents in connection with the 
investigation or prosecution of the case, or of 
statements made by government witnesses or 
prospective government witnesses except as pro-
vided in 18 U.S.C. § 3500. 

Grand Jury Transcripts. Except as pro-
vided in Rules 6, 12(i) and 26.2, and subdivision 
(a)(1)(A) of this rule, these rules do not relate to 
discovery or inspection of recorded proceedings 
of a grand jury. 

I(4) Failure to Call Witness.] (Deleted Dec. 
12, 1975) 
(b) Disclosure of Evidence by the Defendant. 

(1) Information Subject to Disclosure. 
Documents and Tangible Objects. If 

the defendant requests disclosure under subdi-
vision (a)(1)(C) or (D) of this rule, upon compli-
ance with such request by the government, the 
defendant, on request of the government, shall 
permit the government to inspect and copy or 
photograph books, papers, documents, photo-
graphs, tangible objects, or copies or portions 
thereof, which are within the possession, custo-
dy, or control of the defendant and which the 
defendant intends to introduce as evidence in 
chief at the trial. 

Reports of Examinations and Tests. If 
the defendant requests disclosure under subdi- 

Complete Annotation Materials, see Title 18 U.S.C.A. 
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Rule 16 RULES OF CRIMINAL PROCEDURE 

vision (a)(1)(C) or (D) of this rule, upon compli-
ance with such request by the government, the 
defendant, on request of the government, shall 
permit the government to inspect and copy or 
photograph any results or reports of physical 
or mental examinations and of scientific tests 
or experiments made in connection with the 
particular case, or copies thereof, within the 
possession or control of the defendant, which 
the defendant intends to introduce as evidence 
in chief at the trial or which were prepared by 
a witness whom the defendant intends to call 
at the trial when the results or reports relate 
to that witness' testimony. 
(2) Information Not Subject To Disclosure. 

Except as to scientific or medical reports, this 
subdivision does not authorize the discovery or 
inspection of reports, memoranda, or other inter-
nal defense documents made by the defendant, 
or the defendant's attorneys or agents in connec- 
tion with the investigation or defense of the case, 
or of statements made by the defendant, or by 
government or defense witnesses, or by prospec-
tive government or defense witnesses, to the 
defendant, the defendant's agents or attorneys. 

((3) Failure to Call Witness.) (Deleted Dec. 
12, 1975) 
(c) Continuing Duty to Disclose. If, prior to or 

during trial, a party discovers additional evidence 
or material previously requested or ordered, which 
is subject to discovery or inspection under this rule, 
such party shall promptly notify the other party or 
that other party's attorney or the court of the 
existence of the additional evidence or material. 

(d) Regulation of Discovery. 
Protective and Modifying Orders. Upon 

a sufficient showing the court may at any time 
order that the discovery or inspection be denied, 
restricted, or deferred, or make such other order 
as is appropriate. Upon motion by a party, the 
court may permit the party to make such show-
ing, in whole or in part, in the form of a written 
statement to be inspected by the judge alone. If 
the court enters an order granting relief follow-
ing such an ex parte showing, the entire text of 
the party's statement shall be sealed and pre-
served in the records of the court to be made 
available to the appellate court in the event of an 
appeal. 

Failure To Comply With a Request. If at 
any time during the course of the proceedings it 
is brought to the attention of the court that a 
party has failed to comply with this rule, the 
court may order such party to permit the dis-
covery or inspection, grant a continuance, or 
prohibit the party from introducing evidence not  

disclosed, or it may enter such other order as it 
deems just under the circumstances. The court 
may specify the time, place and manner of mak. 
ing the discovery and inspection and may pre 
scribe such terms and conditions as are just 
(e) Alibi Witnesses. Discovery of alibi witness 

es is governed by Rule 12.1. 
(As amended Feb. 28, 1966, eft July 1, 1966; Apr. 22 
1974, eff. Dec. 1, 1975; July 31, 1975, Pub.L. 94-64 
§ 3(20)-(28), 89 Stat. 374, 375; Dec. 12, 1975, Publ. 
99-149, § 5, 89 Stat. 806; Apr. 28, 1983, eff. Aug. 1, 1983, 
Mar. 9, 1987, eff. Aug. 1, 1987.) 

NOTES OF ADVISORY 
COMMITTEE ON RULES 

Whether under existing law discovery may be permit 
ted in criminal cases is doubtful, United States v. Rosen 
feld, 57 F.2d 74, C.C.A.2d, certiorari denied, 286 U.S. 556 
52 S.Ct. 642, 76 L.Ed. 1290. The courts have, however 
made orders granting to the defendant an opportunity t.• 
inspect impounded documents belonging to him, Unit 
Stales v. B. Goedde and Co., 40 Fed.Supp. 523, 531 
E.D.111. The rule is a restatement of this procedure. L. 
addition, it permits the procedure to be invoked in cast, 
of objects and documents obtained from others by seizur. 
or by process, on the theory that such evidential matt. f 
would probably have been accessible to the defendant if it 
had not previously been seized by the prosecution. Ti.. 
entire matter is left within the discretion of the court 

1966 AMENDMENT 
The extent to which pretrial discovery should be permit 

ted in criminal cases is a complex and controversial issu. 
The problems have been explored in detail in recent leg.; 
literature, most of which has been in favor of increasit4 
the range of permissible discovery. See, e.g. Brennar, 
The Criminal Prosecution: Sporting Event or Quest 
Truth, 1963 Wash.U.L.Q. 279; Everett, Discover). I: 
Criminal Cases-In Search of a Standard, 1964 Duke 1.J 
477; Fletcher, Pretrial Discovery in State Criminal Cas• • 
12 Stan.L.Rev. 293 (1960); Goldstein, The State and Lb 
Accused: Balance of Advantage in Criminal Procedur• 
69 Yale L.J. 1149, 1172-1198 (1960); Krantz, Pretria. 
Discovery in Criminal Cases: A Necessity for Fair at.: 
Impartial Justice, 42 Neb.L.Rev. 127 (1962); Louist.. 
Criminal Discovery: Dilemma Real or Apparent, 49 Cald 
L.Rev. 56 (1961); Louisell, The Theory of Criminal l 
covery and the Practice of Criminal Law, 14 Vand.L.Itt 
921 (1961); Moran, Federal Criminal Rules Changes: A. 
or Illusion for the Indigent Defendant? 51 A.B.A.J. 
(1965); Symposium, Discovery in Federal Criminal Ci11,4 I 
33 F.R.D. 47-128 (1963); Traynor, Ground Lost at.: 
Found in Criminal Discovery, 39 N.Y.U.L.Rev. 228 (l964. 
Developments in the Law-Discovery, 74 Harv.I. It( • 
940, 1051-1063. Full judicial exploration of the conflk • 
ing policy considerations will be found in State v. Tun. 
13 N.J. 203, 98 A.2d 881 (1953) and State v. Johnson, ":.* 
N.J. 133, 145 A.2d 313 (1958); cf. State v. Murphy, )4 
N.J. 172, 175 A.2d 622(1961); State v. Moffa, 36 N.J. I P 
176 A.2d 1 (1961). The rule has been revised to exp..:.. 
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the scope of pretrial discovery. At the same time provi-
sions are made to guard against possible abuses. 

Subdivision 011.—The court is authorized to order the 
attorney for the government to permit the defendant to 
inspect and copy or photograph three different types of 
material: 

Relevant written or recorded statements or confes-
sions made by the defendant, or copies thereof. The 
defendant is not required to designate because he may 
not always be aware that his statements or confessions 
are being recorded. The government's obligation is limit-
ed to production of such statements as are within the 
possession, custody or control of the government, the 
existence of which is known, or by the exereise of due 
diligence may become known, to the attorney for the 
government. Discovery of statements and confessions is 
in line with what the Supreme Court has described as the 
"better practice-  (Cirrnio V . LoGay, :157 I'S. 504, 511 
11951.1)1. and %% ith the law in a number of stales. SVO 
Del. Hides Critn. Prm., Ride 16; III.Stat. Ch. 38, 729; 
Md. Miles Proc.. Rule 728; Store v. McGee, !II Ariz. 101, 
370 P.2(1 261 (1962); Cosh v. Soperior ('oort, 53 Ca1.211 
72, 3411 107 (1959); Mate v. Eickho m. 239 la. 1091. 
121 So.2d 2117, cert. den. 361 I.S. S71 (196))); Propic v. 
Johnson, 356 Mich. 619, 97 N.W.2d 739 (19591; State v. 
Johnson, supra; People v. Stokes, 24 Miss.2d 755, 204 
N.Y.Supp.2d 827 ICI Gen. Seas. 1960). The amendment 
also makes it clear that discovery extends to recorded as 
well as written statements. For state cases upholding 
the discovery of recordings, see, i'copte v. Collier, 
51 Ca1.2d 590, 335 P.2d 114 (1959); State v. Minor, 177 
A.2d 215 (lIel. Super. Ct. 1962). 

Relevant results or reports of physical or mental 
examinations, and of scientific tests or experiments (in-
cluding - fingerprint and handwriting comparisons) made in 
connection with the partieular case, or copies thereof. 
Again the defendant is not required to designate but the 
government's obligation is limited to production of items 
within the possession, custody or control of the govern-
ment, the existence of which is known, or by the exercise 
of due diligence nuty become known, to the attorney for 
the government. With respect to results or reports of 
scientific tests or experiments the range of materials 
which must be produced by the government is further 
limited to those made in connection with the particular 
case. Cf. Fla. Slats. § 909.18; Stole v. Superior ('ourt, 
90 Ariz. 133, 367 P.M 6 (19);1); People v. Cooper, 53 
Cal.2d 755, 770, 3 Cal.Rptr. 148, 157, 349 P.2d 1964, 973 
(1960); People v. Stokes, supra. at 762, 204 N.Y.Supp.2d 
at 835. 

Relevant recorded testimony of a defendant before 
a grand jury. The policy which favors pretrial disclosure 
to a defendant of his statements to government agents 
also supports, pretrial disclosure of his testimony before 
a grand jury. Courts, however, have tended to require a 
showing of special circumstances before ordering such 
disclosure. See, e.g., United Stales v. Johnson, 215 
F.Supp. 300 . (D. Md. 1963). Disclosure is required only 
where the statement has been recorded and hence can be 
transcribed. 

Subdivision (b).—This subdivision authorizes the court 
to order the attorney for the government to permit the 
defendant to inspect the copy or photograph all other  

hooks, papers. documents, tangible objects, buildings or 
places, or copies or portions thereof, which are within the 
possession, custody or control of the government. Be-
caose of the necessarily broad and general terms in which 
the items to be discovered are described, several limita-
tions are imposed: 

(1) While specific designation is not required of the 
defendant, the burden is placed on him to make a showing 
of materiality to the preparation of his defense and that 
his request is reasonable. The requirement of reason-
ableness will permit the court to define and limit the 
scope of the government's obligation to search its files 
while meeting the legitimate needs of the defendant. The 
court is also authorized to limit discovery to portions of 
items sought. 

121 Reports, memoranda, and other internal govern-
ment documents made by government agents in connec-
tion with the investigation or prosecution of the case are 
exempt from disrovery. Cf. Pa I rinlo v. United StnteR, 
360 C.S. :143 119591; Ogiirn v- United SW",  303  r.24  
721 Olt) Cir. 19621. 

611 Exc.-lit  as providfid for reports of examinations and 
tests in subdivision (a1(21, statements made by govern-
ment witnesses or prospective government witnesses to 
agents (yf the government are also exempt from discovery 
except as provided by 18 U.S.C. § 3500. 

Subdivision (el.—This subdivision permits the court to 
condition a discovery order under subdivision (a)(2) and 
subdivision (b) by requiring the defendant to permit the 
government to discover similar items which the defendant 
intends to produce at the trial and which are within his 
possession, custody or control under restrictions similar 
to those placed in subdivision (b) upon discovery by the 
defendant. While the government normally has re-
sources adequate to secure the information necessary for 
trial, there are some situations in which mutual disclosure 
would appear necessary to prevent the defendant from 
obtaining an unfair advantage. For example, in cases 
where both prosecution and defense have employed ex-
perts to make psychiatric examinations;  it seems as im-
portant for the government to study the opinions of the 
experts to be called by the defendant in order to prepare 
for trial as it does for the defendant to study those of the 
government's witnesses. Or in cases (such as antitrust 
cases) in which the defendant is well represented and well 
financed, mutual disclosure so far as consistent with the 
privilege against self-incrimination would seem as appro-
priate as in civil cases. State cases have indicated that a 
requirement that the defendant disclose in advance of 
trial materials which he intends to use on his own behalf 
at the trial is not a violation of the privilege against 
self-incrimination. See Jones v. Superior Court, 58 
Ca1.2d 56, 22 Cal.Rptr. 879, 372 P.2d 919 (1962); People v. 
Lopez. 60 Ca1.2d 223, 32 Cal.Rptr. 424, 384 P.2d 16 (1963); 
Traynor, Ground Lost and Found in Criminal Discovery, 
:19 N.Y.11.L.Rev. 228, 246 (1964); Comment. The Self-In-
crimination Privilege: Barrier to Criminal Discovery, 51 
Calif.L.Rev. 135 (1963); Note, 76 Harv.Rev. 828 (1963). 

Subdivision (d).—This subdivision is substantially the 
same as the last sentence of the existing rule. 

Subdivision (e).—This subdivision gives the court au-
thority to deny, restrict or defer discovery upon a suffi-
cient showing. Control of the abuses of discovery is 

Complete Annotation Materials, see Title 18 U.S.C.A. 

73 



: 

ft: 
lt. 
I it 

t.i 
iril 

:+141 
Tria 
1971 

'1'1 
pros 
Not 
draf 
thou 
Msel 
slum 
nom 
,iefet 
10 l. 

Ct. 
Th 

govel 
:min I 

Praet 
t 969, 

l.thlit 
erba 

Stale: 

.1111e: 

men 
eubsu 
Schar, 
the di 
43 F] -
iv 
if 
Stuffs 

Rule 16 RULES OF CRIMINAL PROCEDURE 

necessary if it is to be expanded in the fashion proposed 
in subdivisions (a) and (b). Among the considerations to 
be taken into account by the court will be the safety of 
witnesses and others, a particular danger of perjury or 
witness intimidation, the protection of information vital to 
the national security, and the protection of business en-
terprises from economic reprisals. 

For an example of a use of a protective order in state 
practice, see People v. Lopez, 60 Ca1.2d 223, 32 Cal.Rptr. 
424, 384 P.2d 16 (1963). See also Brennan, Remarks on 
Discovery, 33 F.R.D. 56, 65 (1963); Traynor, Ground Lost 
and Found in Criminal Discovery, 39 N.Y.U.L.Rev. 228, 
244, 250. 

In some cases it would defeat the purpose of the 
protective order if the government were required to make 
its showing in open court. The problem arises in its most 
extreme form where matters of national security are 
involved. Hence a procedure is set out where upon 
motion by the government the court may permit the 
government to make its showing, in whole or in part, in a 
written statement to be inspected by the court in camera. 
If the court grants relief based on such showing, the 
government's statement is to be sealed and preserved in 
the records of the court to be made available to the 
appellate court in the event of an appeal by the defend-
ant, Cf. 18 U.S.C. § 3500. 

Subdivision (0.—This subdivision is designed to en-
courage promptness in making discovery motions and to 
give the court sufficient control to prevent unnecessary 
delay and court time consequent upon a multiplication of 
discovery motions. Normally one motion should encom-
pass all relief sought and a subsequent motion permitted 
only upon a showing of cause. Where pretrial hearings 
are used pursuant to Rule 17.1, discovery issues may be 
resolved at such hearings. 

Subdivision (g).—The first sentence establishes a con-
tinuing obligation on a party subject to a discovery order 
with respect to material discovered after initial compli-
ance. The duty provided is to notify the other party, his 
attorney or the court of the existence of the material. A 
motion can then be made by the other party for additional 
discovery and, where the existence of the material is 
disclosed shortly before or during tile trial, for any neces-
sary continuance. 

The second sentence gives wide discretion to the court 
in dealing with the failure of either party to comply with 
a discovery order. Such discretion will permit the court 
to consider the reasons why disclosure was not made, the 
extent of the prejudice, if any, to the opposing party, the 
feasibility of rectifying that prejudice by a continuance, 
and any other relevant circumstances. 

1974 AMENDMENT 
Rule 16 is revised to give greater discovery to both the 

prosecution and the defense. Subdivision (a) deals with 
disclosure of evidence by the government. Subdivision 
(b) deals with disclosure of evidence by the defendant. 
The majority of the Advisory Committee is of the view 
that the two—prosecution and defense discovery—are 
related and that the giving of a broader right of discovery 
to the defense is dependent upon giving also a broader 
right of discovery to the prosecution. 

The draft provides for a right of prosecution discovery 
independent of any prior request for discovery by the 
defendant. The Advisory Committee is of the view that 
this is the most desirable approach to prosecution dis-
covery. See American Bar Association, Standards Relat-
ing to Discovery and Procedure Before Trial, pp. 7, 43-46 
(Approved Draft, 1970). 

The language of the rule is recast from "the court may 
order" or "the court shall order" to "the government 
shall permit" or "the defendant shall permit." This is to 
make clear that discovery should be accomplished by the 
parties themselves, without the necessity of a court order 
unless there is dispute as to whether the matter is dis-
coverable or a request for a protective order under subdi-
vision (d)(1). The court, however, has the inherent right 
to enter an order under this rule. 

The rule is intended to prescribe the minimum amount 
of discovery to which the parties are entitled. It is not 
intended to limit the judge's discretion to order broader 
discovery in appropriate cases. For example, subdivision 
(a)(3) is not intended to deny a judge's discretion to order 
disclosure of grand jury minutes where circumstances 
make it appropriate to do so. 

Subdivision (a)(1)(A) amends the old rule to provide, 
upon request of the defendant, the government shall 
permit discovery if the conditions specified in subdivision 
(a)(1)(A) exist. Some courts have construed the current 
language as giving the court discretion as to whether to 
grant discovery of defendant's statements. See United 
States v. Kaminsky, 275 F.Supp. 365 (S.D.N.Y. 1967), 
denying discovery because the defendant did not demon-
strate that his request for discovery was warranted; 
United States v. Diliberto, 264 F.Supp. 181 (S.D.N.Y. 
1967), holding that there must be a showing of actual 
need before discovery would be granted; United States 
v. Louis Carreau, Inc., 42 F.R.D. 408 (S.D.N.Y. 1967), 
holding that in the absence of a showing of good cause 
the government cannot be required to disclose defend-
ant's prior statements in advance of trial. In United 
States v. Louis Carreau, Inc., at p. 412, the court stated 
that if rule 16 meant that production of the statements 
was mandatory, the word "shall" would have been used 
instead of "may." See also United States v. Wallace, 
272 F.Supp. 838 (S.D.N.Y. 1967); United States v. Wood, 
270 F.Supp. 963 (S.D.N.Y. 1967); United States v. Leigh-
ton, 265 F.Supp. 27 (S.D.N.Y. 1967); United States v. 
Longarzo, 43 F.R.D. 395 (S.D.N.Y. 1967); Loux v. United 
States, 389 F.2d 911 (9th Cir. 1968); and the discussion of 
discovery in Discovery in Criminal Cases, 44 F.R.D. 481 
(1968). Other courts have held that even though the 
current rules make discovery discretionary, the defendant 
need not show cause when he seeks to discover his own 
statements. See United States v. Aadal, 280 F.Supp. 859 
(S.D.N.Y. 1967); United States v. Federmann, 41 F.R.D. 
339 (S.D.N.Y. 1967); and United States v. Projansky, 44 
F.R.D. 550 (S.D.N.Y. 1968). 

The amendment making disclosure mandatory under 
the circumstances prescribed in subdivision (a)(1)(A) re- 
solves such ambiguity as may currently exist, in the 
direction of more liberal discovery. See C. Wright, Feder-
al Practice and Procedure: Criminal § 253 (1969, Supp. 
1971), Rezneck, The New Federal Rules of Criminal Pro-
cedure, 54 Geo.L.J. 1276 (1966); Fla.Stat.Ann. § 925.05 
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(Supp. 1971-1972); N..1.Crim.Prac. Rule 35-11(a) (1967). 
This is done in the view that broad discovery contributes 
to the fair and efficient administration of criminal justice 
by providing the defendant with enough information to 
make an informed decision as to plea; by minimizing the 
undesirable effect of surprise at the trial; and by other-
wise contributing to an accurate determination of the 
issue of guilt or innocence. This is the ground upon 
which the American Bar Association Standards Relating ,  
to Discovery and Procedure Before Trial (Approved 
Draft, 1970) has unanimously recommended broader dis-
covery. The United States Supreme Court has said that 
the pretrial disclosure of a defendant's statements "may 
be the 'better practice.' " Cicenia v. La Gay, 357 U.S. 
504, 511, 78 S.Ct. 1297, 2 L.Ed.2d 1523 (1958). See also 
Leland v. Oregon, 343 U.S. 790, 72 S.Ct. 1002, 96 L.Ed. 
1302 (1952); State v. Johnson, 28 N.J. 133, 145 A.2d 313 
(1958). 

The requirement that the statement he disclosed prior 
to trial, rather than waiting until the trial, also contrib-
utes to efficiency of administration. It is during the 
pretrial stage that the defendant usually decides whether 
to plead guilty. See United States V. Projansky, supra. 
The pretrial stage is also the time during which many 
objections to the admissibility of types of evidence ought 
to be made. Pretrial disclosure ought, therefore, to con-
tribute both to an informed guilty plea practice and to a 
pretrial resolution of admissibility questions. See ABA, 
Standards Relating to Discovery and Procedure Before 
Trial § 1.2 and Commentary pp. 40-43 (Approved Draft, 
1970). 

The American Bar Association Standards mandate the 
prosecutor to make the required disclosure even though 
not requested to do so by the defendant. The proposed 
draft requires the defendant to request discovery, al-
though obviously the attorney for the government may 
disclose without waiting for a request, and there are 
situations in which due process will require the prosecu-
tion, on its own, to disclose evidence "helpful" to the 
defense. Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 
10 L.Ed.2d 215 (1963); Giles v. Maryland, 386 U.S. 66, 87 
S.Ct. 793, 17 L.Ed.2d 737 (1967). 

The requirement in subdivision (a)(1)(A) is that the 
government produce "statements" without further discus- 
sion of what "statement" includes. There has been some 
recent controversy over what "statements" are subject to 
discovery under the current rule. See Discovery in Crimi- 
nal Cases, 44 F.R.D. 481 (1968); C. Wright, Federal 
Practice and Procedure: Criminal § 253, pp. 505-506 
(1969, Supp. 1971). The kinds of "statements" which 
have been held to be within the rule include "substantially 
verbatim and contemporaneous" statements, United 
States v. Elife, 43 F.R.D. 23 (S.D.N.Y. 1967); statements 
which reproduce the defendant's "exact words," United 
States v. Arman trout, 278 F.Supp. 517 (S.D.N.Y. 1968); 
a memorandum which was not verbatim but included the 
substance of the defendant's testimony, United States v. 
Scharf 267 F.Supp. 19 (S.D.N.Y. 1967); Summaries of 
the defendant's statements, United States v. Morrison, 
43 F.R.D. 516 (N.D.I11.1967); and statements discovered 
by means of electronic surveillance, United States v. 
Black, 282 F.Supp. 35 (D.D.C. 1968). The court in United 
States v. lovinelli, 276 F.Supp. 629, 631 (N.D.111.1967),  

declared that "statements" as used in old rule 16 is not 
restricted to the "substantially verbatim recital of an oral 
statement" or to statements which are a "recital of past 
occurrences." 

The Jencks Act, 18 U.S.C. § 3500, defines "statements" 
of government witnesses discoverable for purposes of 
cross-examination as: (1) a "written statement" signed or 
otherwise approved by a witness, (2) "a stenographic, 
mechanical, electrical, or other recording, or a transcrip-
tion thereof, which is a substantially verbatim recital of 
an oral statement made by said witness to an agent of the 
government and recorded contemporaneously with the 
making of such oral statement." 18 U.S.C. § 3500(e). 
The language of the Jencks Act has most often led to a 
restrictive definition of "statements," confining "state-
ments" to the defendant's "own words." See Hanks v. 
United States, 388 F.2d 171 (10th Cir. 1968), and Augen-
blick v. United States, 377 F.2d 586,180 Ct.C1.131 (1967). 

The American Bar Association's Standards Relating to 
Discovery and Procedure Before Trial (Approved Draft, 
1970) do not attempt to define "statements" because of a 
disagreement among members of the committee as to 
what the definition should be. The majority rejected the 
restrictive definition of "statements" contained in the 
Jencks Act, 18 U.S.C. § 3500(e), in the view that the 
defendant ought to be able to see his statement in what-
ever form it may have been preserved in fairness to the 
defendant and to discourage the practice, where it exists, 
of destroying original notes, after transforming them into 
secondary transcriptions, in order to avoid cross-examina-
tion based upon the original notes. See Campbell v. 
United States, 373 U.S. 487, 83 S.Ct. 1356, 10 L.Ed.2d 501 
(1963). The minority favored a restrictive definition of 
"statements" in the view that the use of other than 
"verbatim" statements would subject witnesses to unfair 
cross-examination. See American Bar Association's Stan- 
dards Relating to Discovery and Procedure Before Trial 
pp. 61-69 (Approved Draft, 1970). The draft of subdivi-
sion (a)(1)(A) leaves the matter of the meaning of the 
term unresolved and thus left for development on a 
case-by-case basis. 

Subdivision (a)(1)(A) also provides for mandatory disclo-
sure of a summary of any oral statement made by defend- 
ant to a government agent which the attorney for the 
government intends to use in evidence. The reasons for 
permitting the defendant to discover his own statements 
seem obviously to apply to the substance of any oral 
statement which the government intends to use in evi-
dence at the trial. See American Bar Association Stan- 
dards Relating to Discovery and Procedure Before Trial 
§ 2.1(a)(ii) (Approved Draft, 1970). Certainly disclosure 
will facilitate the raising of objections to admissibility 
prior to trial. There have been several conflicting deci-
sions under the current rules as to whether the govern- 
ment must disclose the substance of oral statements of 
the defendant which it has in its possession. Cf. United 
States v. Baker, 262 F.Supp. 657 (D.C.D.C.1966); United 
States v. Curry. 278 F.Supp. 508 (N.D.I11.1967); United 
States v. Morrison, 43 F.R.D. 516 (N.D.I11.1967); United 
States v. Reid, 43 F.R.D. 520 (N.D.111.1967); United 
States v. Armantrout, 278 F.Supp. 517 (S.D.N.Y. 1968); 
and United States v. Elife, 43 F.R.D. 23 (S.D.N.Y. 1967). 
There is, however, considerable support for the policy of 
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disclosing the substance of the defendant's oral state-
ment. Many courts have indicated that this is a "better 
practice" than denying such disclosure. E.g., United 
States v. Curry, supra; Loux v. United States, 389 F.2d 
911 (9th Cir. 1968); and United States v. Baker, supra. 

Subdivision (a)(1XA) also provides for mandatory disclo-
sure of any "recorded testimony" which defendant gives 
before a grand jury if the testimony "relates to the 
offense charged." The present rule is discretionary and 
is applicable only to those of defendant's statements 
which are "relevant." 

The traditional rationale behind grand jury secrecy—
protection of witnesses—does not apply when the accused 
seeks discovery of his own testimony. Cf. Dennis v. 
United States, 384 U.S. 855, 86 S.Ct. 1840, 16 L.Ed.2d 973 
(1966); and Allen v. United States, 129 U.S.App.D.C. 61, 
390 F.2d 476 (1968). In interpreting the rule many judges 
have granted defendant discovery without a showing of 
need or relevance. United States v. Gleason, 259 
F.Supp. 282 (S.D.N.Y. 1966); United States v. Longarzo, 
43 F.R.D. 395 (S.D.N.Y. 1967); and United States v. 
United Concrete Pipe Corp., 41 F.R.D. 538 (N.D.Tex. 
1966). Making disclosure mandatory without a showing 
of relevance conforms to the recommendation of the 
American Bar Association Standards Relating to Dis-
covery and Procedure Before Trial § 2.1(a)(iii) and Com-
mentary pp. 64-66 (Approved Draft, 1970). Also see 
Note, Discovery by a Criminal Defendant of His Own 
Grand-Jury Testimony, 68 Columbia L.Rev. 311 (1968). 

In a situation involving a corporate defendant, state-
ments made by present and former officers and employ-
ees relating to their employment have been held discover-
able as statements of the defendant. United States v. 
Hughes, 413 F.2d 1244 (5th Cir. 1969). The rule makes 
clear that such statements are discoverable if the officer 
or employee was "able legally to bind the defendant in 
respect to the activities involved in the charges." 

Subdivision (a)(1)(B) allows discovery of the defendant's 
prior criminal record. A defendant may be uncertain of 
the precise nature of his prior record and it seems there-
fore in the interest of efficient and fair administration to 
make it possible to resolve prior to trial any disputes as to 
the correctness of the relevant criminal record of the 
defendant. 

Subdivision (a)(1)(C) gives a right of discovery of cer-
tain tangible objects under the specified circumstances. 
Courts have construed the old rule as making disclosure 
discretionary with the judge. Cf. United States v. Ka-
minsky, 275 F.Supp. 365 (S.D.N.Y. 1967); Gevinson v. 
United States, 358 F.2d 761 (5th Cir. 1966), cert. denied, 
385 U.S. 823, 87 S.Ct. 51, 17 L.Ed.2d 60 (1966); and 
United States v. Tanner, 279 F.Supp. 457 (N.D.I11. 1967). 
The old rule requires a "showing of materiality to the 
preparation of his defense and that the request is reason-
able." The new rule requires disclosure if any one of 
three situations exists: (a) the defendant shows that 
disclosure of the document or tangible object is material 
to the defense, (b) the government intends to use the 
document or tangible object in its presentation of its case 
in chief, or (c) the document or tangible object was 
obtained from or belongs to the defendant. 

Disclosure of documents and tangible objects which are 
"material" to the preparation of the defense may be  

required under the rule of Brady v. Maryland, 373 U.S. 
83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), without an 
additional showing that the request is "reasonable." In 
Brady the court held that "due process" requires that the 
prosecution disclose evidence favorable to the accused. 
Although the Advisory Committee decided not to codify 
the Brady Rule, the requirement that the government 
disclose documents and tangible objects "material to the 
preparation of his defense" underscores the importance 
of disclosure of evidence favorable to the defendant. 

Limiting the rule to situations in which the defendant 
can show that the evidence is material seems unwise. It 
may be difficult for a defendant to make this showing if 
he does not know what the evidence is. For this reason 
subdivision (a)(I)(C) also contains language to compel 
disclosure if the government intends to use the property 
as evidence at the trial or if the property was obtained 
from or belongs to the defendant. See ABA Standards 
Relating to Discovery and Procedure Before Trial 
§ 2.1(aXv) and Commentary pp. 68-69 (Approved Draft, 
1970). This is probably the result under old rule 16 since 
the fact that the government intends to use the physical 
evidence at the trial is probably sufficient proof of "mate-
riality." C. Wright, Federal Practice and Procedure: 
Criminal § 254 especially n. 70 at p. 513 (1969, Supp. 
1971). But it seems desirable to make this explicit in the 
rule itself. 

Requiring disclosure of documents and tangible objects 
which "were obtained from or belong to the defendant" 
probably is also making explicit in the rule what would 
otherwise be the interpretation of "materiality." See C. 
Wright, Federal Practice and Procedure: Criminal § 254 
at p. 510 especially n. 58 (1969, Supp. 1971). 

Subdivision (a)(1)(C) is also amended to add the word 
"photographs" to the objects previously listed. See ABA 
Standards Relating to Discovery and Procedure Before 
Trial § 2.1(a)(v) (Approved Draft, 1970). 

Subdivision (a)(1)(D) makes disclosure of the reports of 
examinations and tests mandatory. This is the recom-
mendation of the ABA Standards Relating to Discovery 
and Procedure Before Trial § 2.1(a)(iv) and Commentary 
pp. 66-68 (Approved Draft, 1970). The obligation of 
disclosure applies only to scientific tests or experiments 
"made in connection with the particular case." So limit-
ed, mandatory disclosure seems justified because: (1) it is 
difficult to test expert testimony at trial without advance 
notice and preparation; (2) it is not likely that such 
evidence will be distorted or misused if disclosed prior to 
trial; and (3) to the extent that a test may be favorable to 
the defense, its disclosure is mandated under the rule of 
Brady v. Maryland, supra. 

Subdivision (a)(1)(E) is new. It provides for discovery 
of the names of witnesses to be called by the government 
and of the prior criminal record of these witnesses. 
Many states have statutes or rules which require that the 
accused be notified prior to trial of the witnesses to be 
called against him. See, e.g., Alaska R.Crim.Proc. 7(c); 
Ariz.R.Crim.Proc. 153, 17 A.R.S. (1956); Ark.Stat.Ann. 
§ 43-1001 (1947); Cal.Pen.Code § 995n (West 1957); Colo. 
Rev.Stat.Ann. §§ 39-3-6, 39-4-2 (1963); Fla.Stat.Ann. 
§ 906.29 (1944); Idaho Code Ann. § 19-1404 (1948); Ill. 
Rev.Stat. ch. 38, § 114-9 (1970); Ind.Ann.Stat. § 9-903 
1956), IC 1971, 35-1-16-8; Iowa Code Ann. § 772.3 
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(1950); Kan.Stat.Ann. § 62-931 (1964); Ky.R.Crim. Proc. 
6.08 (1962); Mich.StatAnn. § 28.980, M.C.L.A. § 767.40 
(Supp. 1971); Minn.Stat.Ann. § 628.08 (1947); Mo.Ann. 
Stat. § 545.070 (1953): Mont.Rev. Codes Ann. § 95-1503 
(Supp. 1969); Neb.Rev.Stat. § 29-1602 (1964); Nev.Rev. 
Stat. § 173.045 (1967); Okl.Stat. tit. 22, § 384 (1951); 
Dre.Rev.Stat. § 132.580 (1969); Tenn. Code Ann. 

40-1708 (1955): Utah Code Ann. § 77-20-3 (1953). For 
examples of the ways in which these requirements are 
implemented, see State v. Mitchell. 161 Kan. 193, 310 
P.2d 1063 (1957); State v. Parr, 129 Mont. 175, 283 P.2d 
1086 (1955); Phillips v. Stale, 157 Neb. 419, 59 N.W. 598 
(1953). 

Witnesses' prior statements must be made available to 
defense counsel after the witness testifies on direct exam-
ination for possible impeachment purposes during trial: 
18 U.S.C. § 3500. 

The American Bar Association's Standards Relating to 
Discovery and Procedure Before Trial § 2.1(a)(i) (Ap-
proved Draft, 1970) require disclosure of both the names 
and the statements of prosecution witnesses. Subdivision 
In)(1)(E) requires only disclosure, prior to trial, of names, 
addresses, and prior criminal record. It does not require 
disclosure of the witnesses' statements although the rule 
does not preclude the parties from agreeing to disclose 
statements prior to trial. This is done, for example, in 
courts using the so-called "omnibus hearing." 

Disclosure of the prior criminal record of witnesses 
places the defense in the same position as the govern-
ment, which normally has knowledge of the defendant's 
record and the record of anticipated defense witnesses. 
In addition, the defendant often lacks means of procuring 
this information on his own. See American Bar Associa-
tion Standards Relating to Discovery and Procedure Be-
fore Trial § 2.1(a)(vi) (Approved Draft. 1970). 

A principal argument against disclosure of the identity 
of witnesses prior to trial has been the danger to the 
witness, his being subjected either to physical harm or to 
threats designed to make the witness unavailable or to 
influence him to change his testimony. Discovery in 
Criminal cases, 44 F.R.D. 481, 499-500 (1968); Ratnoff, 
The New Criminal Deposition Statute in Ohio—Help or 
Hindrance to Justice?, 19 Case Western Reserve L.Rev. 
279, 284 (1968). See, e.g., United States v. E.step, 151 
F.Supp. 668, 672-673 (N.D. Tex. 1957): 

Ninety percent of the convictions had in the trial 
court for sale and dissemination of narcotic drugs are 
linked to the work and the evidence obtained by an 
informer. If that informer is not to have his life 
protected there won't he many informers hereafter. 
See also the dissenting opinion of Mr. Justice Clark in 

Roviaro v. United .States, 353 U.S. 53, 66-67, 77 S.Ct. 
623, 1 L.Ed.2d 639 (1957). Threats of market retaliation 
against witnesses in criminal antitrust cases are another 
illustration. Bergen Drug Co. v. Parke. Doris & Com-
pany, 307 F.2d 725 (3d Cir. 1962); and House of Materi-
als, Inc. v. Simplicity Pattern Co., 298 F.2d 867 (2d Cir. 
1962). The government has two alternatives when it 
believes disclosure will create an undue risk of harm to 
the witness: It can ask for a protective order under 
subdivision (d)(1). See ABA Standards Relating to Dis-
covery and Procedure Before Trial § 2.5(b) (Approved 
Draft, 1970). It can also move the court to allow the 

perpetuation of a particular witness's testimony for use 
at trial if the witness is unavailable or later changes his 
testimony. The purpose of the latter alternative is to 
make pretrial disclosure possible and at the same time to 
minimize any inducement to use improper means to force 
the witness either to not show up or to change his 
testimony before a jury. See rule 15. 

Subdivision (a)(2) is substantially unchanged. It limits 
the discovery otherwise allowed by providing that the 
government need not disclose "reports, memoranda, or 
other internal government documents made by the attor-
ney for the government or other government agents in 
connection with the investigation or prosecution of the 
case" or "statements made by government witnesses or 
prospective government witnesses." The only proposed 
change is that the "reports, memoranda, or other internal 
government documents made by the attorney for the 
government" wee included to make clear that the work 
product of the government attorney is protected. See C. 
Wright, Federal Practice and Procedure: Criminal § 254 
n. 92 (1969. Supp. 1971); United States v. Rothman, 179 
F.Supp. 935 (W.D.Pa. 1959); Note, "Work Product" in 
Criminal Discovery, 1966 Wash. U.L.Q. 321; American 
Bar Association, Standards Relating to Discovery and 
Procedure Before Trial § 2.6(a) (Approved Draft, 1970); 
cf. Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91 
LE& 451 (1947). Brady v. Maryland, 373 U.S. 83, 83 
S.Ct. 1194, 10 L.Ed.2d 215 (1963), requires the disclosure 
of evidence favorable to the defendant. This is, of 
course, not changed by this rule. 

Subdivision (a)(3) is included to make clear that record-
ed proceedings of a grand jury are explicitly dealt with in 
rule 6 and subdivision (a)(1)(A) of rule 16 and thus are not 
covered by other provisions such as subdivision (a)(1XC) 
which deals generally with discovery of documents in the 
possession, custody, or control of the government. 

Subdivision (a)(4) is designed to insure that the govern-
ment will not be penalized if it makes a full disclosure of 
all potential witnesses and then decides not to call one or 
more of the witnesses listed. This is not, however, in-
tended to abrogate the defendant's right to comment 
generally upon the government's failure to call witnesses 
in an appropriate case. 

Subdivision (b) deals with the government's right to 
discovery of defense evidence or, put in other terms, with 
the extent to which a defendant is required to disclose its 
evidence to the prosecution prior to trial. Subdivision (b) 
replaces old subdivision (c). 

Subdivision (b) enlarges the right of government dis-
covery in several ways: (1) it gives the government the 
right to discovery of lists of defense witnesses as well as 
physical evidence and the results of examinations and 
tests; (2) it requires disclosure if the defendant has the 
evidence under his control and intends to use it at trial in 
his case in chief, without the additional burden, required 
by the old rule, of having to show, in behalf of the 
government, that the evidence is material and the request 
reasonable; and (3) it gives the government the right to 
discovery without conditioning that right upon the exist-
ence of a prior request for discovery by the defendant. 

Although the government normally has resources ade-
quate to secure much of the evidence for trial, there are 
situations in which pretrial disclosure of evidence to the 
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government is in the interest of effective and fair crimi-
nal justice administration. For example, the experimental 
"omnibus hearing" procedure (see discussion in Advisory 
Committee Note to rule 12) is based upon an assumption 
that the defendant, as well as the government, will be 
willing to disclose evidence prior to trial. 

Having reached the conclusion that it is desirable to 
require broader disclosure by the defendant under certain 
circumstances, the Advisory Committee has taken the 
view that it is preferable to give the right of discovery to 
the government independently of a prior request for 
discovery by the defendant. This is the recommendation 
of the American Bar Association Standards Relating to 
Discovery and Procedure Before Trial, Commentary, pp. 
43-46 (Approved Draft, 1970). It is sometimes asserted 
that making the government's right to discovery condi-
tional will minimize the risk that government discovery 
will be viewed as an infringement of the defendant's 
constitutional rights. See discussion in C. Wright, Feder-
al Practice and Procedure: Criminal § 256 (1969, Supp. 
1971); Moore, Criminal Discovery, 19 Hastings L.J. 865 
(1968); Wilder, Prosecution Discovery and the Privilege 
Against Self-Incrimination, 6 Am.Cr.L.Q. 3 (1967). There 
are assertions that prosecution discovery, even if condi-
tioned upon the defendants being granted discovery, is a 
violation of the privilege. See statements of Mr. Justice 
Black and Mr. Justice Douglas, 39 F.R.D. 69, 272, 277-278 
(1966); C. Wright, Federal Practice and Procedure: Crimi-
nal § 256 (1969, Supp. 1971). Several states require 
defense disclosure of an intended defense of alibi and, in 
some cases, a list of witnesses in support of an alibi 
defense, without making the requirement conditional 
upon prior discovery being given to the defense. E.g., 
Ariz.R.Crim.P. 162(B), 17 A.R.S. (1956); Ind.Ann.Stat. 
§ 9-1631 to 9-1633 (1956), IC 1971, 35-5-1-1 to 35-5-1-3; 
Mich.Comp.Laws Ann. §§ 768.20, 768.21 (1968); N.Y. 
CPL § 250.20 (McKinney's Consol.Laws, c. 11-A, 1971); 
and Ohio Rev.Code Ann. § 2945.58 (1954). State courts 
have refused to hold these statutes violative of the privi-
lege against self-incrimination. See State v. Thayer, 124 
Ohio St. 1, 176 N.E. 656 (1931), and People v. Rakiec, 260 
App.Div. 452, 23 N.Y.S.2d 607, aff'd, 289 N.Y. 306, 45 
N.E.2d 812 (1942). See also rule 12.1 and Advisory Com-
mittee Note thereto. 

Some state courts have 'held that a defendant may be 
required to disclose, in advance of trial, evidence which he 
intends to use on his own behalf at trial without violating 
the privilege against self-incrimination. See Jones v. 
Superior Court of Nevada County, 58 Ca1.2d 56, 22 
Cal.Rptr. 879, 372 P.2d 919 (1962); People v. Lopez, 60 
Ca1.2d 223, 32 Cal.Rptr. 424, 384 P.2d 16 (1963); Com-
ment, The Self-Incrimination Privilege: Barrier to Crimi-
nal Discovery?, 51 Calif.L.Rev. 135 (1963); Note, 76 Harv. 
L.Rev. 838 (1963). The courts in Jones v. Superior 
Court of Nevada County, supra, suggests that if manda-
tory disclosure applies only to those items Which the 
accused intends to introduce in evidence at trial, neither 
the incriminatory nor the involuntary aspects of the privi-
lege against self-incrimination are present. 

On balance the Advisory Committee is of the view that 
an independent right of discovery for both the defendant 
and the government is likely to contribute to both effec-
tive and fair administration. See Louisell, Criminal Dis- 

covery and Self-Incrimination: Roger Traynor Confronts 
the Dilemma, 53 Calif.L.Rev. 89 (1965), for an analysis of 
the difficulty of weighing the value of broad discovery 
against the value which inheres in not requiring the 
defendant to disclose anything which might work to his 
disadvantage. 

Subdivision (b)(1)(A) provides that the defendant shall 
disclose any documents and tangible objects which he has 
in his possession, custody, or control and which he intends 
to introduce in evidence in his case in chief. 

Subdivision (b)(1)(B) provides that the defendant shall 
disclose the results of physical or mental examinations 
and scientific tests or experiments if (a) they were made 
in connection with a particular case; (b) the defendant has 
them under his control; and (c) he intends to offer them 
in evidence in his case in chief or which were prepared by 
a defense witness and the results or reports relate to the 
witness's testimony. In cases where both prosecution 
and defense have employed experts to conduct tests such 
as psychiatric examinations, it seems as important for the 
government to be able to study the results reached by 
defense experts which are to be called by the defendant 
as it does for the defendant to study those of government 
experts. See Schultz, Criminal Discovery by the Prosecu-
tion: Frontier Developments and Some Proposals for the 
Future, 22 N.Y.U.Intra.L.Rev. 268 (1967); American Bar 
Association, Standards Relating to Discovery and Proce-
dure Before Trial § 3.2 (Supp., Approved Draft, 1970). 

Subdivision (b)(1)(C) provides for discovery of a list of 
witnesses the defendant intends to call in his case in 
chief. State cases have indicated that disclosure of a list 
of defense witnesses does not violate the defendant's 
privilege against self-incrimination. See Jones v. Superi-
or Court of Nevada County, supra, and People v. Lopez, 
supra. The defendant has the same option as does the 
government if it is believed that disclosure of the identity 
of a witness may subject that witness to harm or a threat 
of harm. The defendant can ask for a protective order 
under subdivision (d)(1) or can take a deposition in accord-
ance with the terms of rule 15. 

Subdivision (b)(2) is unchanged, appearing as the last 
sentence of subdivision (c) of old rule 16. 

Subdivision (b)(3) provides that the defendant's failure 
to introduce evidence or call witnesses shall not be admis-
sible in evidence against him. In states which require 
pretrial disclosure of witnesses' identity, the prosecution 
is not allowed to comment upon the defendant's failure to 
call a listed witness. See O'Connor v. State, 31 Wis.2d 
684, 143 N.W.2d 489 (1966); People v. Mancini, 6 N.Y.2d 
853, 188 N.Y.S.2d 559, 160 N.E.2d 91(1959); and State v. 
Cocco, 73 Ohio App. 182, 55 N.E.2d 430 (1943). This is 
not, however, intended to abrogate the government's 
right to comment generally upon the defendant's failure 
to call witnesses in an appropriate case, other than the 
defendant's failure to testify. 

Subdivision (c) is a restatement of part of old rule 16(g). 
Subdivision (d)(1) deals with the protective order. Al-

though the rule does not attempt to indicate when a 
protective order should be entered, it is obvious that one 
would be appropriate where there is reason to believe 
that a witness would be subject to physical or economic 
harm if his identity is revealed. See Will v. United 
States, 389 U.S. 90, 88 S.Ct. 269, 19 L.Ed.2d 305 (1967). 
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The language "by the judge alone" is not meant to be 
inconsistent with Alderman v. United States, 394 U.S. 
165, 89 S.(7161, 22 I..Ed.2d 176 (1969). In Alderman 
the court points out that there may be appropriate occa-
sions for the trial judge to decide questions relating to 
pretrial disclosure. See Alderman v. United Slates, 394 
U.S. at 182 ii. 14, 89 S.Ct. 961. 

Subdivision (d)(2) is a restatement of part of old rule 
16(g) and (d1. 

Old subdivision (f) of rule 16 dealing with time of 
motions is dropped because rule 12(c) provides the judge 
with authority to set the time for the making of pretrial 
motions including requests for discovery. Rub'12 also
prescribes the consequences which follow from a failure 
to make a pretrial motion at the time fixed by the court. 
See rule 12(f). 

NOTES OF COMMITTEE ON TI1E 
JUDICIARY, HOUSE REPORT 

NO. 9.1-2,17 
A. Amendments Proposed by the Supreme Court. 

Rule 16 of the Federal Rules of Criminal Procedure 
regulates discovery by the defendant of evidence in pos-
session of the prosecution, and discovery by the prosecu-
tion of evidence in possession of the defendant. The 
present rule permits the defendant to move the court to 
discover certain material. The prosecutor's discovery is 
limited and is reciprocal—that is. if the defendant is 
granted discovery of certain items, then the prosecution 
may move for discovery of similar items under the de-
fendant's control. 

As proposed to be amended, the rule provides that the 
parties themselves will accomplish discovery—no motion 
need he filed and no court order is necessary. The court 
will intervene only to resolve a dispute as to whether 
something is discoverable or to issue a protective order. 

The proposed rule enlarges the scope of the defendant's 
discovery to include a copy of his prior criminal record 
and a list of the names and addresses, plus record of prior 
felony convictions, of all witnesses the prosecution in-
tends to call during its case-in-chief. It also permits the 
defendant to discover the substance of any oral statement 
of his which the prosecution intends to offer at trial, if 
the statement was given in response to interrogation by 
any person known by defendant to be a government 
agent. 

Proposed subdivision (a)(2) provides that Rule 16 does 
not authorize the defendant to discover "reports, memo-
randa, or other internal government documents made by 
the attorney for the government or other government 
agents in connection with the investigation or prosecution 
of the case. ..." 

The proposed rule also enlarges the scope of the 
government's discovery of materials in the custody of the 
defendant. The government is entitled to a list of the 
names and addresses of the witnesses the defendant 
intends to call during his case-in-chief. Proposed subdivi- 
sion (b)(2) protects the defendant from having to disclose 
"reports, memoranda, or other internal defense doc-
uments ... made in connection with the investigation or 
defense of the case. ..." 

Subdivision (d)(1) of the proposed rule permits the court 
to deny, restrict, or defer discovery by either party, or to 
make such other order as is appropriate. Upon request, a 
party may make a showing that such an order is neces-
sary. This showing shall be made to the judge alone if 
the party so requests. If the court enters an order after 
such a showing, it must seal the record of the showing 
and preserve it in the event there is an appeal. 

H. Coinrnittee Action. The Committee agrees that 
the parties should, to the maximum possible extent, ac-
complish discovery themselves. The court should become 
involved only when it is necessary to resolve a dispute or 
to issue an order pursuant to subdivision (d). 

Perhaps the most controversial amendments to this rule 
were those dealing with witness lists. Under present 
law, the government must turn over a witness list only in 
capital cases. [Section 3432 of title 18 of the United 
States Code provides: A person charged with treason or 
other capital offense shall at least three entire days 
before commencement of trial he furnished with a copy of 
the indictment and a list of the veniremen, and of the 
witnesses to be produced on the trial for proving the 
indictment. stating the place of abode of each venireman 
and witness.] The defendant never needs to turn over a 
list of his witnesses. The proposed rule requires both the 
government and the defendant to turn over witness lists 
in every case, capital or noncapital. Moreover, the lists 
must he furnished to the adversary party upon that 
party's request. 

The proposed rule was sharply criticized by both prose-
cutors and defenders. The prosecutors feared that pre-
trial disclosure of prosecution witnesses would result in 
harm to witnesses. The defenders argued that a defend-
ant cannot constitutionally be compelled to disclose his 
witnesses. 

The Committee believes that it is desirable to promote 
greater pretrial discovery. As stated in the Advisory 
Committee Note, 

broader discovery by both the defense and the prosecu-
tion will contribute to the fair and efficient administra-
tion of criminal justice by aiding in informed plea 
negotiations, by minimizing the undesirable effect of 
surprise at trial, and by otherwise contributing to an 
accurate determination of the issue of guilt or inno-
cence. . . . 
The Committee, therefore, endorses the principle that 

witness lists are discoverable. However, the Committee 
has attempted to strike a balance between the narrow 
provisions of existing law and the broad provisions of the 
proposed rule. 

The Committee rule makes the procedures defendant-
triggered. If the defendant asks for and receives a list, of 
prosecution witnesses, then the prosecution may request 
a list of defense witnesses. The witness lists need not be 
turned over until 3 days before trial. The court can 
modify the terms of discovery upon a sufficient showing. 
Thus, the court can require disclosure of the witness lists 
earlier than 3 days before trial, or can permit a party not 
to disclose the identity of a witness before trial. 

The Committee provision promotes broader discovery 
and its attendant values—informed disposition of cases 
without trial, minimizing the undesirable effect of sur-
prise, and helping insure that the issue of guilt or inno- 
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cence is accurately determined. At the same time, it 
avoids the problems suggested by both the prosecutors 
and the defenders. 

The major argument advanced by prosecutors is the 
risk of danger to their witnesses if their identities are 
disclosed prior to trial. The Committee recognizes that 
there may be a risk but believes that the risk is not as 
great as some fear that it is. Numerous states require 
the prosecutor to provide the defendant with a list of 
prosecution witnesses prior to trial. [These States in-
clude Alaska, Arizona, Arkansas, California, Colorado, 
Florida, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, 
Michigan, Minnesota, Missouri, Montana, Nebraska, Ne-
vada, Oklahoma, Oregon, Tennessee, and Utah. See Ad-
visory Committee Note, House Document 93-292, at 60.] 
The evidence before the Committee indicates that these 
states have not experienced unusual problems of witness 
intimidation. [See the comments of the Standing Commit-
tee on Criminal Law and Procedure of the State Bar of 
California in Hearings II, at 302.] 

Some federal jurisdictions have adopted an omnibus 
pretrial discovery procedure that calls upon the prosecu- 
tor to give the defendant its witness lists. One such 
jurisdiction is the Southern District of California. The 
evidence before the Committee indicates that there has 
been no unusual problems with witness intimidation in 
that district. Charles Sevilla, Chief Trial Attorney for the 
Federal Defenders of San Diego, Inc., which operates in 
the Southern District of California, testified as follows: 

The Government in one of its statements to this 
committee indicated that providing the defense with 
witness lists will cause coerced witness perjury. This 
does not happen. We receive Government witness lists 
as a matter of course in the Southern District, and it's a 
rare occasion when there is any overture by a defense 
witness or by a defendant to a Government witness. It 
simply doesn't happen except on the rarest of occasion. 
When the Government has that fear it can resort to the 
protective order. [Hearings II, at 42.] 
Mr. Sevilla's observations are corroborated by the 

views of the U.S. Attorney for the Southern District of 
California: 

Concerning the modifications to Rule 16, we have 
followed these procedures informally in this district for 
a number of years. We were one of the districts 
selected for the pilot projects of the Omnibus Hearing 
in 1967 or 1968. We have found that the courts in our 
district will not require us to disclose names of pro-
posed witnesses when in our judgment to do so would 
not be advisable. Otherwise we routinely provide de-
fense counsel with full discovery, including names and 
addresses of witnesses. We have not had any un-
toward results by following this program, having in 
mind that the courts will, and have, excused us from 
discovery where the circumstances warrant. [Hearings 
I, at 109.] 
Much of the prosecutorial criticism of requiring the 

prosecution to give a list of its witnesses to the defendant 
reflects an unwillingness to trust judges to exercise 
sound judgment in the public interest. Prosecutors have 
stated that they frequently will open their files to defend-
ants in order to induce pleas. [See testimony of Richard  

L. Thornburgh, United States Attorney for the Western 
District of Pennsylvania, in Hearings I, at 150.] 

Prosecutors are willing to determine on their own when 
they can do this without jeopardizing the safety of wit-
nesses. There is no reason why a judicial officer cannot 
exercise the same discretion in the public interest. 

The Committee is convinced that in the usual case there 
is no serious risk of danger to prosecution witnesses from 
pretrial disclosure of their identities. In exceptional in-
stances, there may be a risk of danger. The Committee 
rule, however, is capable of dealing with those exceptional 
instances while still providing for disclosure of witnesses 
in the usual case. 

The Committee recognizes the force of the constitution-
al arguments advanced by defenders. Requiring a de-
fendant, upon request, to give to the prosecution material 
which may be incriminating, certainly raises very serious 
constitutional problems. The Committee deals with these 
problems by having the defendant trigger the discovery 
procedures. Since the defendant has no constitutional 
right to discover any of the prosecution's evidence (unless 
it is exculpatory within the meaning of Brady v. Mary-
land, 373 U.S. 83 (1963)), it is permissible to condition his 
access to nonexculpatory evidence upon his turning over a 
list of defense witnesses. Rule 16 currently operates in 
this manner. 

The Committee also changed subdivisions (aX2) and 
(b)(2), which set forth "work product" exceptions to the 
general discovery requirements. The subsections pro-
posed by the Supreme Court are cast in terms of the type 
of document involved (e.g., report), rather than in terms 
of the content (e.g., legal theory). The Committee recast 
these provisions by adopting language from Rule 26(b)(3) 
of the Federal Rules of Civil Procedure. 

The Committee notes that subdivision (a)(1)(C) permits 
the defendant to discover certain items that "were ob-
tained from or belong to the defendant." The Committee 
believes that, as indicated in the Advisory Committee 
Note [House Document 93-292, at 59], items that "were 
obtained from or belong to the defendant" are items that 
are material to the preparation of his defense. 

The Committee added language to subdivision (a)(1)(B) 
to conform it to provisions in subdivision (a)(1)(A). The 
rule as changed by the Committee requires the prosecutor 
to give the defendant such copy of the defendant's prior 
criminal record as is within the prosecutor's "possession, 
custody, or control, the existence of which is known, or by 
the exercise of due diligence may become known" to the 
prosecutor. The Committee also made a similar conform-
ing change in subdivision (a)(1)(E), dealing with the crimi-
nal records of government witnesses. The prosecutor can 
ordinarily discharge his obligation under these two subdi-
visions, (a)(1XB) and (E), by obtaining a copy of the F.B.I. 
"rap sheet." 

The Committee made an additional change in subdivi-
sion (a)(1XE). The proposed rule required the prosecutor 
to provide the defendant with a record of the felony 
convictions of government witnesses. The major purpose 
for letting the defendant discover information about the 
record of government witnesses, is to provide him with 
information concerning the credibility of those witnesses. 
Rule 609(a) of the Federal Rules of Evidence permits a 
party to attack the credibility of a witness with convic- 
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A RRAIGNMENT Rule 16 

tions other than just felony convictions. The Committee, 
therefore, changed subdivision (a)(1)(E) to require the 
prosecutor to turn over a record of all criminal convic-
tions, not just felony convictions. 

The Committee changed subdivision (d)ll), which deals 
with protective orders. Proposed (d)(I) required the court 
to conduct an ex parte proceeding whenever a party so 
requested. The Committee changed the mandatory lan-
guage to permissive language. A Court may, not must, 
conduct an ex parte proceeding if a party so requests. 
Thus, if a party requests a protective or modifying order 
and asks to make its showing ex parte, the court has two 
separate determinations to make. First, it must deter-
mine whether an ex parte proceeding is appropriate, 
bearing in mind that ex parte proceedings are disfavored 
and not to be encouraged. (An ex parte proceeding 
would seem to be appropriate if any adversary proceeding 
would defeat the purpose of the protective or modifying 
order. For example, the identity of a witness would be 
disclosed and the purpose of the protective order is to 
conceal that witness' identity.) Second, it must determine 
whether a protective or modifying order shall issue. 

CONFERENCE COMMITTEE NOTES, HOUSE 
REPORT NO. 9,1-111 

Rule 16 deals with pretrial discovery by the defemlant 
and the government. The House and Senate versions of 
the hill differ on Rule 16 in several respects. 

Reciprocal vs. Independent Discovery for the 
Government.—The House version of the bill provides 
that the government's discovery is reciprocal. If the 
defendant requires and receives certain items from the 
government, then the government is entitled to get sim-
ilar items from the defendant. The Senate version of the 
bill gives the government an independent right to dis. 
cover material in the possession of the defendant. 

The Conference adopts the House provisions. 
Rule I6ta)(1)(A).—The House version permits an 

organization to discover relevant recorded grand jury 
testimony of any witness who was, at the time of the arts 
charged or of the grand jury prticeedings, so situated as 
an officer or employee as to have been able legally to 
bind it in respect to the activities involved in the charges. 
The Senate version limits discovery of this material to 
testimony of a witness who was, at the time of the grand 
jury proceeding, so situated as an officer or employee as 
to have been legally to bind the defendant in respect to 
the activities involved in the charges. 

The Conferees share a concern that during investiga-
tions, ex-employees and ex-officers of potential corporate 
defendants are a critical source of information regarding 
activities of their former corporate employers. It is not 
unusual that, at the time of their testimony or interview, 
these persons may have interests which are substantially 
adverse to or divergent from the putative corporate de-
fendant. It is also not unusual that such individuals, 
though no longer sharing a community of interest with 
the corporation, may nevertheless he subject to pressure 
from their former employers. Such pressure may derive 
from the fact that the ex-employees or ex-officers have 
remained in the same industry or related industry, are 
employed by competitors, suppliers, or customers of their  

former employers, or have pension or other deferred 
compensation arrangements with former employers. 

The Conferees also recognize that considerations of 
fairness require that a defendant corporation or other 
legal entity be entitled to the grand jury testimony of a 
former officer or employee if that person was personally 
involved in the conduct constituting the offense and was 
able legally to bind the defendant in respect to the con-
duct in which he was involved. 

The Conferees decided that, on balance, a defendant 
organization should not be entitled to the relevant grand 
jury testimony of a former officer or employee in every 
instance. However, a defendant organization should be 
entitled to it if the former officer or employee was 
personally involved in the alleged conduct constituting the 
offense and was so situated as to have been able legally 
to bind the defendant in respect to the alleged conduct. 
The Conferees note that, even in those situations where 
the rule provides for disclosure of the testimony, the 
Government may, upon a sufficient showing, obtain a 
protective or modifying order pursuant to Rule 16(d)(1). 

The Conference adopts a provision that permits a de-
fendant organization to discover relevant grand jury testi-
mony of a witness who (1) was, at the time of his 
testimony, so situated as an officer or employee as to 
have been able legally to bind the defendant in respect to 
conduct constituting the offense, or (2) was, at the time of 
the offense, personally involved in the alleged conduct 
constituting the offense and so situated as an officer or 
employee as to have been able legally to bind the defend-
ant in respect to that alleged conduct in which he was 
involved. 

('. Rules l(a)(I )tE) and (b)(1)(C) (witness lists). 
—The House version of the bill provides that each party, 
the government and the defendant, may discover the 
names and addresses of the other party's witnesses 3 
days before trial. The Senate version of the bill elimi-
nates these provisions, thereby making the names and 
addresses of a party's witnesses nondiscoverable. The 
Senate version also makes a conforming change in Rule 
1601)(1). The Conference adopts the Senate version. 

A majority of the Conferees believe it is not in the 
interest of the effective administration of criminal justice 
to require that the government or the defendant be 
forced to reveal the names and addresses of its witnesses 
before trial. Discouragement of witnesses and improper 
contact directed at influencing their testimony, were 
deemed paramount concerns in the formulation of this 
Policy. 

1). Rules 16(a)(2) and (b)(2)—Rules 16(8)(2) and 
(b)(2) define certain types of materials ("work product") 
not to be discoverable. The House version defines work 
product to he "the mental impressions, conclusions, opin-
ions, or legal theories of the attorney for the government 
or other government agents." This is parallel to the 
definition in the Federal Rules of Civil Procedure. The 
Senate version returns to the Supreme Court's language 
and defines work product to be "reports, memoranda, or 
other internal government documents." This is the lan-
guage of the present rule. 

The Conference adopts the Senate provision. 
The Conferees note that a party may not avoid a 

legitimate discovery request merely because something is 
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labelled "report", "memorandum", or "internal doc-
ument". For example if a document qualifies as a state-
ment of the defendant within the meaning of the Rule 
16(a)(1XA), then the labelling of that document as "re-
port", "memorandum", or "internal government doc-
ument" will not shield that statement from discovery. 
Likewise, if the results of an experiment qualify as the 
results of a scientific test within the meaning of Rule 
16(b)(1XB), then the results of that experiment are not 
shielded from discovery even if they are labelled "report", 
"memorandum", or "internal defense document". 

1983 AMENDMENT 
Rule 16(a)(3) 

The added language is made necessary by the addition 
of Rule 26.2 and new subdivision (i) of Rule 12, which 
contemplate the production of statements, including those 
made to a grand jury, under specified circumstances. 

1987 AMENDMENT 
The amendments are technical. No substantive change 

is intended. 

EDITORIAL NOTES 

1975 Amendments. Subd. (a)(1). Pub.L. 94-64 amend-
ed subpars. (A), (B), and (D) generally, and deleted sub-
par. (E). 

Subd. (a)(4). Pub.L. 94-149 deleted par. (4) reading 
"Failure to Call Witness. The fact that a witness' name 
is on a list furnished under this rule shall not be grounds 
for comment upon a failure to call the witness." 

Subd. (b)(1). Pub.L. 94-64 amended subpars. (A) and 
(B) generally, and deleted subpar. (C). 

Subd. (b)(3). Pub.L. 94-149 deleted par. (3) reading 
"Failure to Call Witness. The fact that a witness' name 
is on a list furnished under this rule shall not be grounds 
for a comment upon a failure to call a witness." 

Subd. (c). Pub.L. 94-64 amended subd. (c) generally. 
Subd. (d)(1). Pub.L. 94-64 amended par. (1) generally. 

Rule 17. Subpoena 
For Attendance of Witnesses; Form; Is-

suance. A subpoena shall be issued by the clerk 
under the seal of the court. It shall state the name 
of the court and the title, if any, of the proceeding, 
and shall command each person to whom it is 
directed to attend and give testimony at the time 
and place specified therein. The clerk shall issue a 
subpoena, signed and sealed but otherwise in blank 
to a party requesting it, who shall fill in the blanks 
before it is served. A subpoena shall be issued by 
a United States magistrate in a proceeding before 
that magistrate, but it need not be under the seal 
of the court. 

Defendants Unable to Pay. The court shall 
order at any time that a subpoena be issued for 
aervice on a named witness upon an ex parte 
application of a defendant upon a satisfactory 
*hawing that the defendant is financially unable to  

pay the fees of the witness and that the presence 
of the witness is necessary to an adequate defense. 
If the court orders the subpoena to be issued the 
costs incurred by the process and the fees of the 
witness so subpoenaed shall be paid in the same 
manner in which similar costs and fees are paid in 
case of a witness subpoenaed in behalf of the 
government. 

(c) For Production of Documentary Evidence 
and of Objects. A subpoena may also command 
the person to whom it is directed to produce the 
books, papers, documents or other objects designat-
ed therein. The court on motion made promptly 
may quash or modify the subpoena if compliance 
would be unreasonable or oppressive. The court 
may direct that books, papers, documents or ob-
jects designated in the subpoena be produced be-
fore the court at a time prior to the trial or prior to 
the time when they are to be offered in evidence 
and may upon their production permit the books, 
papers, documents or objects or portions thereof to 
be inspected by the parties and their attorneys. 

(d) Service. A subpoena may be served by the 
marshal, by a deputy marshal or by any other 
person who is not a party and who is not less than 
18 years of age. Service of a subpoena shall be 
made by delivering a copy thereof to the person 
named and by tendering to that person the fee for 
1 day's attendance and the mileage allowed by law. 
Fees and mileage need not be tendered to the 
witness upon service of a subpoena issued in behalf 
of the United States or an officer or agency there-
of. 

(e) Place of Service. 
In United States. A subpoena requiring 

the attendance of a witness at a hearing or trial 
may be served at any place within the United 
States. 

Abroad. A subpoena directed to a witness 
in a foreign country shall issue under the circum-
stances and in the manner and be served as 
provided in Title 28, U.S.C., § 1783. 
(f) For Taking Deposition; Place of Examina-

tion. 
Issuance. An order to take a deposition 

authorizes the issuance by the clerk of the court 
for the district in which the deposition is to be 
taken of subpoenas for the persons named or 
described therein. 

Place. The witness whose deposition is to 
be taken may be required by subpoena to attend 
at any place designated by the trial court, taking 
into account the convenience of the witness and 
the parties. 
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(0 Contempt. Failure by any person without 
adequate excuse to obey a subpoena served upon 
that person may be deemed a contempt of the court 
from which the subpoena issued or of the court for 
the district in which it issued if it was issued by a 
United States magistrate. 

(h) Information Not Subject to Subpoena. 
Statements made by witnesses or prospective wit-
nesses may not be subpoenaed from the govern-
ment or the defendant under this rule, but shall be 
subject to production only in accordance with the 
provisions of Rule 26.2. 
(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Feb. 28, 
1966, eff. July I, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; 
Apr. 22, 1974. eff. Dec. 1. 1975; July 31, 1975, Publ. 
94-64, § 3(29), 89 Stat. 375, Apr. 3o, 1979, off. Dec. 
1980; Mar. 9, 1987, eff. Aug. 1, 1987.) 

NOTES OF ADVISORY 
COMMITTEE ON RULES 

Note to Subdivision (a). This rule is substantially the 
same as Rule 45(a) of the Federal Rules of Civil Proce-
dure, 29 U.S.C. Appendix. 

Note to Subdivision (to. This rule preserves the exist-
ing right of an indigent defendant to secure attendance of 
witnesses at the expense of the Government, 28 U.S.('. 
former § 656 (Witnesses flit. indigent defendants). Inder 
existing law, however, the right is limited to witnesses 
who are within the district in which the court is held or 
within one hundred miles of the place of trial. No proce-
dure now exists whereby an indigent defendant can pro-
cure at Government expense the attendance of witnesses 
found in another district and more than 1(11) miles of the 
place of trial. This limitation is abrogated by the rule so 
that an indigent defendant will be able to secure the 
attendance of witnesses at the expense of the Govern-
ment no matter where they are located. The showing 
required by the rule to justify such relief is the same as 
that now exacted by 28 U.S.C. former § 656. 

Note to Subdivision (c). This rule is substantially the 
.ame as Rule 45(b) of the Federal Rules of Civil Proce-
dure, 28 U.S.C., Appendix. 

Note to Subdivision ( d t This rule is substantially the 
'acne as Rule 45(c) of the Federal Rules of Civil Proce-
dure, 28 U.S.C., Appendix. The provision permitting per- 
ons other than the marshal to serve the subpoena, and 

requiring the payment of witness fees in Government 
-ases is new matter. 

Note to Subdivision (et (1) This rule continues exist-
ig law, 28 U.S.C. § 654 (Witnesses; subpoenas; may run 
nto another district). The rule is different in civil cases 
a that in such cases, unless a statute otherwise provides, 

subpoena may be served only within the district or 
sithin 100 miles of the place of trial, 28 U.S.C. former 

654; Rule 45(e)(1) of the Federal Rules of Civil Proce-
hire, 28 U.S.C., Appendix. 

(2) This rule is substantially the same as Role 45(e)(2) 
,1 the Federal Rules of Civil Procedure, 28 U.S.C., Appen-
hx. See Blackmer V. United States, 284 U.S. 421, up- 
olding the validity of the statute referred to in the rule. 

Note to Subdivision (O. 
same as Rule 45(d) of the 
dure, 28 U.S.C., Appendix. 

Note to Subdivision (g). 
same as Rule 45(1) of the 
dure, 28 U.S.C., Appendix. 

1948 AMENDMENT 
The amendment is to substitute proper reference to 

Title 28 in place of the repealed act. 

1966 AMENDMENT 
Subdivision (b).—Criticism has been directed at the 

requirement that an indigent defendant disclose in ad-
vance the theory of his defense in order to obtain the 
issuance of a subpoena at government expense while the 
government and defendants able to pay may have subpoe-
nas issued in blank without any disclosure. See Report 
of the Attorney General's Committee on Poverty and the 
Administration of Criminal Justice (1963) p. 27. The 
Attorney General's Committee also urged that the stan-
dard of financial inability to pay be substituted for that of 
indigency. Id. at 40-41. In one case it was held that the 
affidavit filed by an indigent defendant under this subdi-
vision could he used by the government at his trial for 
purposes of impeachment. Smith v. United States, 312 
F.2(1 867 (P.C. Cir. 1962). There has also been doubt as 
to whether the defendant need make a showing beyond 
the face of his affidavit in order to secure issuance of a 
subpoena. Greenteell V. United States, 317 F.2d 108 
(D.C. Cir. 1963). 

The amendment makes several changes. The referenc-
es to a judge are deleted since applications should be 
made to the court. An ex parte application followed by a 
satisfactory showing is substituted for the requirement of 
a request or motion supported by affidavit. The court is 
required to order the issuance of a subpoena upon finding 
that the defendant is unable to pay the witness fees and 
that the presence of the witness is necessary to an 
adequate defense. 

Subdivision (d).—The subdivision is revised to bring it 
into conformity with 28 U.S.C. § 1825. 

1972 AMENDMENT 
Subdivisions (a) and (g) are amended to reflect the 

existence of the "United States magistrate," a phrase 
defined in rule 54. 

1974 AMENDMENT 
Subdivision (0(2) is amended to provide that the court 

has discretion over the place at which the deposition is to 
be taken. Similar authority is conferred by Civil Rule 
45(d)(2). See C. Wright, Federal Practice and Procedure: 
Criminal § 278 (1969). 

Ordinarily the deposition should be taken at the place 
most convenient for the witness but, under certain cir-
cumstances, the parties may prefer to arrange for the 
presence of the witness at a place more convenient to 
counsel. 
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ADVOCATE Rule 3.4 

conformity with an ABA-recommended amendment to provide that the duty of 
disclosure does not apply when the "information is protected as a privileged 
communication." This qualification may be empty, for the rule of attorney-client 
privilege has been construed to exclude communications that further a crime, 
including the crime of perjury. On this interpretation of DR 7-102(B) (1), the 
lawyer had a duty to disclose the perjury. 

Paragraph (c) confers discretion on the lawyer to refuse to offer evidence 
that the lawyer "reasonably believes" is false. This gives the lawyer more lati-
tude than DR 7-102(A)(4), which prohibited the lawyer from offering evidence 
the lawyer "knows" is false. 

There was no counterpart in the Model Code to paragraph (d). 

RULE 3.4 FAIRNESS TO OPPOSING 
PARTY AND COUNSEL 

A lawyer shall not: 
unlawfully obstruct another party's access to evidence or unlawfully 

alter, destroy or conceal a document or other material having potential evidenti-
ary value. A lawyer shall not counsel or assist another person to do any such 
act; 

falsify evidence, counsel or assist a witness to testify falsely, or offer 
an inducement to a witness that is prohibited by law; 

knowingly disobey an obligation under the rules of a tribunal except for 
an open refusal based on an assertion that no valid obligation exists; 

in pretrial procedure, make a frivolous discovery request or fail to 
make reasonably diligent effort to comply with a legally proper discovery re-
quest by an opposing party; 

in trial, allude to any matter that the lawyer does not reasonably be-
lieve is relevant or that will not be supported by admissible evidence, assert 
personal knowledge of facts in issue except when testifying as a witness, or state 
a personal opinion as to the justness of a cause, the credibility of a witness, the 
culpability of a civil litigant or the guilt or innocence of an accused; or 

request a person other than a client to refrain from voluntarily giving 
relevant information to another party unless: 

the person is a relative or an employee or other agent of a client; 
and 

the lawyer reasonably believes that the person's interests will not 
be adversely affected by refraining from giving such information. 

Comment 

The procedure of the adversary system contemplates that the evidence in a 
case is to be marshalled competitively by the contending parties. Fair competi-
tion in the adversary system is secured by prohibitions against destruction or 
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concealment of evidence, improperly influencing witnesses, obstructive tactics in 
discovery procedure, and the like. 

Documents and other items of evidence are often essential to establish a 
claim or defense. Subject to evidentiary privileges, the right of an opposing 
party, including the government, to obtain evidence through discovery or sub-
poena is an important procedural right. The exercise of that right can be frus-
trated if relevant material is altered, concealed or destroyed. Applicable law in 
many jurisdictions makes it an offense to destroy material for purpose of impair-
ing its availability in a pending proceeding or one whose commencement can be 
foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) 
applies to evidentiary material generally, including computerized information. 

With regard to paragraph (b), it is not improper to pay a witness's expens-
es or to compensate an expert witness on terms permitted by law. The common 
law rule in most jurisdictions is that it is improper to pay an occurrence witness 
any fee for testifying and that it is improper to pay an expert witness a contin-
gent fee. 

Paragraph (f) permits a lawyer`to advise employees of a client to refrain 
from giving information to another party, for the employees may identify their 
interests with those of the client. See also Rule 4.2, 

Model Code Comparison 

With regard to paragraph (a), DR-7-109(A) provided that a lawyer "shall 
not suppress any evidence that he or his client has a legal obligation to reveal." 
DR 7-109(B) provided that a lawyer "shall not advise or cause a person to 
secrete himself.  ... for the purpose of making him unavailable as a witness...." 
DR 7-106(C)(7) provided that a lawyer shall not "[i]ntentionally or habitually 
violate any established rule of procedure or of evidence." 

With regard to paragraph (b), DR 7-102(A)(6) provided that a lawyer 
shall not participate "in the creation or preservation of evidence when he knows 
or it is obvious that the evidence is false." DR 7-109(C) provided that a lawyer 
"shall not pay, offer to pay, or acquiesce in the payment of compensation to a 
witness contingent upon the content of his testimony or the outcome of the case. 
But a lawyer may advance, guarantee or acquiesce in the payment of: (1) Ex-
penses reasonably incurred by a witness in attending or testifying; (2) Reason-
able compensation to a witness for his loss of time in attending or testifying; 
[or] (3) A reasonable fee for the professional services of an expert witness." EC 
7-28 stated that witnesses "should always testify truthfully and should be free 
from any financial inducements that might tempt them to do otherwise." 

Paragraph (c) is substantially similar to DR 7-106(A), which provided 
that "A lawyer shall not disregard ... a standing rule of a tribunal or a ruling of 
a tribunal made in the course of a proceeding, but he may take appropriate steps 
in good faith to test the validity of such rule or ruling." 

Paragraph (d) has no counterpart in the Model Code. 
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Paragraph (e) substantially incorporates DR 7-106(C) (1), (2), (3) and 
(4). DR 7-106(C)(2) proscribed asking a question "intended to degrade a 
witness or other person," a matter dealt with in Rule 4.4. DR 7-106(C) (5), 
providing that a lawyer shall not "fail to comply with known local customs of 
courtesy or practice," was too vague to be a rule of conduct enforceable as law. 

With regard to paragraph (f), DR 7-104(A) (2) provided that a lawyer 
shall not "give advice to a person who is not represented ... other than the 
advice to secure counsel, if the interests of such person are or have a reasonable 
possibility of being in conflict with the interests of his client." 

RULE 3.5 IMPARTIALITY AND 
DECORUM OF THE TRIBUNAL 

A lawyer shall not: 
seek to influence a judge, juror, prbspective juror or other official by 

means prohibited by law; 
communicate ex parte with such a person except as permitted by law; or 
engage in conduct intended to disrupt a tribunal. 

Comment 

— Many forms of improper influence upon a tribunal are proscribed by crimi-
nal law. Others are specified in the ABA odel Code of Judicial Conduct, with 
which an advocate should be familiar. A lawyer is required to avoid contributing 
to a violation of such provisions. 

The advocate's function is to present evidence and argument so that the 
cause may be decided according to law. Refraining from abusive or obstreperous 
conduct is a corollary of the advocate's right to speak on behalf of litigants. A 
lawyer may stand firm against abuse by a judge but should avoid reciprocation; 
the judge's default is no justification for similar dereliction by an advocate. An 
advocate can present the cause, protect the record for subsequent review and 
preserve professional integrity by patient firmness no less effectively than by 
belligerence or theatrics. 

Model Code Comparison 

With regard to paragraphs (a) and (b), DR 7-108(A) provided that 
"[Nefore the trial of a case a lawyer . . shall not communicate with ... anyone 
he knows to be a member of the venire...." DR 7-108(B) provided that during 
the trial of a case a lawyer "shall not communicate with ... any member of the 
jury." DR 7-110(B) provided that a lawyer shall not "communicate ... as to 
the merits of the cause with a judge or an official before whom the proceeding is 
pending, except ... upon adequate notice to opposing counsel," or as "otherwise 
authorized by law." 





Appendix C: 

PAGE Response to International Survey 

1. England  401 

2. Scotland  406 

3. Australia  407 

4. New Zealand  451 

5. Holland  458 

6. Germany  464 
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June 1908 

4ru- 41.4_?•st-• 
CANADIAN BAR SUBMISSION TO THE ROYAL COMMISSION ON THE  
PROSECUTION OF DONALD MARSHALL, Jnr  

Your letter of 25 May 1988 addressed to the Attorney General 
has been passed to me for reply. 

I enclose a copy of guidelines which were issued by the 
Attorney General in December 1981. The guidelines deal with 
the disclosure of information to the defence, and in 
particular "unused material"l in cases which are to be tried 
on indictment. I believe that these guidelines are the type 
of material to referred to in the final paragraph of the 
first page of your letter. I trust that they will be of some 
assistance to you. 

I suspect you will understand that criminal offences in 
England and Wales are divided into three categories. First 
the most serious offences are described as triable only upon 
indictment. This means the case can only be tried by a Crown 
Court judge sitting with a jury. The second category of 
offences are described as cases triable summarily only. Such 
offences may only be tried by magistrates and generally 
involve a wide range of less serious criminal conduct. The 
third category of offences falls between those triable only 
on indictment and those triable only summarily. These are 
referred to as either way offences. This third group can be 
tried either by the magistrates or on indictment by a judge 
and jury at the Crown Court. The actual venue for the 
hearing is determined by the Magistrates' Court. If it is 
felt that the allegation is serious or complicated the 
magistrates may direct the case to be dealt with on 
indictment by a judge and jury, although even if they feel it 
is suitable for the Magistrates' Court the defendant may 
exercise his right to elect for a trial on indictment in 



Crown Court. 

It has been a long established principle of criminal law in 
England and Wales that the prosecution must disclose copies 
of the statements of witnesses upon whom it intends to rely 
in cases tried on indictment. The Attorney General's 
guidelines deal specifically with material which is not 
disclosed as part of the prosecution case. 

In 1985 new rules of advance disclosure for cases tried 
either way in the Magistrates Court were made. I enclose a 
copy of the Magistrates' Courts (Advance Information) Rules 
1985. These rules extended the right of a defendrit to 
receive details of the evidence against him in either way 
cases heard by the Magistrates' Court. The rules provide for 
disclosure in the form of copies of the prosecution witness 
statements or a precis of the case against the defendant. 
Although the advance disclosure rules do not apply to cases 
which are triable only summarily, informal disclosure often 
takes place between the prosecuting lawyers and those 
representing the defence. 

Although the Attorney General's guidelines on unused material 
were issued specifically in respect of cases tried on 
indictment, generally speaking these principles are applied 
where necessary to all criminal prosecutions. 

I do hope that the information in this letter and the 
enclosures are helpful to you in the preparation of your 
brief to the Royal Commission. If I can be of any assistance 
to you or if you require any further information please do 
not hesitate to contact me. 

limos It4.„(.4tk,1,  
ikutta 

M G KENNEDY 
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Practice Note a 

Criminal evidence — Prosecution evidence — Disclosure of information to defence — Trial on 
indictment — Unused material — Guidelines for disclosure. 

The Attorney General has issued the following guidelines on the disclosure of information b  
to the defence in cases to be tried on indictment: 

For the purposes of these guidelines the term 'unused material' is used to include 
the following: (i) all witness statements and documents which are not included in the 
committal bundles served on the defence; (ii) the statements of any witnesses who are to 
be called to give evidence at committal and (if not in the bundle) any documents referred 
to therein; (iii) the unedited version(s) of any edited statements or composite statement 
included in the committal bundles. • 

In all cases which are due to be committed for trial, all unused material should 
normally (ie subject to the discretionary exceptions mentioned in para 6) be made 
available to the defence solicitor if it has some bearing on the offence(s) charged and the 
surrounding circumstances of the case. 

3.—(a) If it will not delay the committal, disclosure should be made as soon as possible 
before the date fixed. This is particularly important (and might even justify delay) if the 
material might have some influence on the course of the committal proceedings or the 
charges on which the justices might decide to commit. (b) If however it would or might 
cause delay and is unlikely to influence the committal, it should be done at or as soon as 
possible fter committal. _ . _ 

If the unused material does not exceed about 5o pages, disclosure should be by way 
of provision of a copy, either by post, by hand or via the police. 

If the unused material exceeds about 50 pages or is unsuitable for copying, the 
defence solicitor should be given an opportunity to inspect it at a convenient police I 
station or, alternatively, at the prosecuting solicitor's office, having first taken care to 
remove any material of the type mentioned in para 6. If, having inspected it, the 
solicitor wishes to have a copy of any part of the material, this request should be complied 
with. 

There is a discretion not to make disclosure (at least until counsel has considered 
and advised on the matter) in the following circumstances. (i) There are grounds for 
fearing that disclosing a statement might lead to an attempt being made to persuade a 
witness to make a statement retracting his original one, to change his story, not to appear 
at court or otherwise to intimidate him. (ii) The statement (eg from a relative or close 
friend of the accused) is believed to be wholly or partially untrue and might be of use in 
cross-examination if the witness should be called by the defence. (iii) The statement is 
favourable to the prosecution and believed to be substantially true but there are grounds 
for fearing that the witness, due to feelings of loyalty' or fear, might give the defence 
solicitor a quite different, and false, story favourable to the defendant. If called as a 
defence witness on the basis of this second account, the statement to the police can be of 
use in cross-examination. (iv) The statement is quite neutral or negative and there is no 
reason to doubt its truthfulness, eg 'I saw nothing of the fight' or 'He was not at home 
that afternoon'. There are however grounds to believe that the witness might change his 
story and give evidence for the defence, eg purporting to give an account oldie fight, or 
an alibi. Here again, the statement can properly be withheld for use in cro7s: 
examination. (Note: in cases (i) to (iv) the name and address of the witness should 
normally be supplied.) (v) The statement is, to a greater or lesser extent, 'sensitive' and 
for this reason it is not in the public interest to disclose it. Examples of statements 
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..ing sensitive material are as follows: (a) it deals with matters of national security; 
is by. or discloses the identity of, a member of the security services who would be 

y no further use to those services once his identity became known; (b) it is by, of 
discloses the identity of, an informant and there are reasons for fearing that disclosure of 
his identity would put him or his family in danger; (c) it is by, or discloses the identity 
of, a witness who might be in danger of assault or intimidat iOn if his identity became 
known; (d) it contains details which, if they became known, might facilitate the 

b commission of other offences or alert someone not in custody that he was a suspect; or 
it discloses some unusual form of surveillance or method of detecting crime; (e) it is 
supplied only on condition that the contents will not he disclosed, at least until a 
subpoena has been served on the supplier, cg a bank official; (f) it relates to oilier offences 
by, or serious allegations against, someone who is not an accused, or discloses previous 
convictions or other matter prejudicial to him; (g) It contains details of private delicacy 
to the maker and/or might create risk ordomestic strife. 

7. If there is doubt whether unused material comes within any of the categories in 
para 6, such material should be submitted to counsel for advice either before or after 
committal. 

8. In deciding whether or not statements containing sensitive material should be 
d disclosed, a balance should be struck between the degree of sensitivity and the extent to 

which the information might assist the defence. If, to take one extreme, the information 
is or may be true and would go some way towards establishing the innocence of the 
accused (or cast some significant doubt on his guilt or on some material part of the 
evidence on which the Crown is relying) there must be either full disclosure or, if the 
sensitivity is too great to permit this, recourse to the alternatise steps set out in para i 3. 

e If, _to take the other extreme, the material supports the case for the prosecution or is 
neutral of for other reasons is clearly of no use to the defence, there is a _discretion to 
withhold not merely the statement containing the sensitis e material but also the name 
and address of the maker. 

9. Any doubt whether the balance is in favour of, or against, disclosure should alv,ays 
be resolved in favour of disclosure. 

to. No unused material which might be said to come within the discretionary 
exceptions in para 6 should be disclosed to the defence until (a) the investigating officer 
has been asked whether he has any objections and (b) it has been the subject of advice by 
counsel and that advice has been considered by the prosecuting solicitor. Should it be 
considered that any material is so exceptionally sensitive that it should not be shown to 

g counsel, the Director of Public Prosecutions should be consulted. 

it. In all cases counsel should be fully informed of what unused material has already 
been disclosed. If some has been withheld in pursuance of para to, he should be 
informed of any police views, his instructions should deal (both generally and in 
particular) with the question of 'balance' and he should be asked to advise in writing. 

I 2. If the sensitive material relates to the identity of an informant, counsel's attention 
should be directed to the following passages from the judgments of (a) Pollock CB in 
A-G v Briant (1846) 5 M& 169 at 185, t53 ER 8o8 at 814-815: 

'... the rule clearly established and acted on is this, that, in a public prosecution, 
a witness cannot be asked such questions as will disclose the informer, if he be a 
third person. This has been a settled rule for fifty years, and although it may seem 
hard in a particular case, private mischief must give way to public convenience ... 
and we think the principle of the rule applies to the case where a witness is asked if 
he himself is the informer ...' 

(b) Lord Esher MR in Alarks v Befus (1890) 25 QBD 494 at 498: 

'... if upon the trial of a prisoner the judge should be of opinion that the 
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disclosure of the name of the informant is necessary or right in order to shew the 
prisoner's innocence, then one public policy is in conflict with another public 
policy, and that which says that an amo,-ent man is not to he condemned when  his  
innocence can be proved is the policy that must prevail.' 

If it is decided that there is a duty of disclosure but the information is too sensitive 
to permit the statement or document to be handed over in full, it \\ ill  become necessary 
to discuss with counsel and the investigating officer whether it would be safe to make 
some limited form of disclosure by means which would sat isf the legitimate interests 
of the defence. These means may be many and various ht,t ,he following are given by 
way of example. (i) If the only sensitive part of a statement is the name and address of 
the maker, a copy' can be supplied with these details, and any identifying particulars in 
the text, blanked out. This would be coupled with an undertaking to try to make the 
witness available for interview, if requested, and subsequently, if so desired, to arrange 
for his attendance at court. (ii) Sometimes a witness might be adequately protected if the 
address given was his place of work rather than his home address. This is in fact already 
quite a common practice with witnesses such as bank officials. (iii) A fresh statement can 
be prepared and signed, omitting the sensitive part. If this is not practicable, the 
sensitive part can be blanked out. (iv) Disclosure of all or part of a sensitive statement or 
document may be possible on a counsel-to-counsel basis, although it must be recognised 
that counsel for the defence cannot give any guarantee of total confidentiality as he may 
feel bound to reveal the material to his instructing solicitor if he regards it as his clear and 
unavoidable duty to do so in the proper preparation and presentation of his case. (v) If 
the part of the statement or document which might assist the defence is factual and not 
in itself sensitive, the prosecution could make a formal admission in accordance with s to 
of the Criminal Justice Act 1967, assuming that they accept the correctness of the fact. 

An unrepreserfted accused should be provided with a copy of all -unused material 
which would normally have been served on his solicitor if he were represented. Special 
consideration, however, would have to he giN en to sensitive material and it might 
sometimes be desirable for counsel, if in doubt, to consult the trial judge. 

If, either before or during a trial, it becomes apparent that there is a clear duty to 
disclose some unused material but it is so sensitive that it would not be in the public 
interest to do so, it will probably be necessary to offer no, or no further, evidence. Should 
such a situation arise or seem likely to arise then, if time permits, prosecuting solicitors 
are advised to consult the Director of Public Prosecutions. 

The practice outlined above should be adopted with immediate effect in relation 
to all cases submitted to the prosecuting solicitor on receipt of these guidelines. It should 
also be adopted as regards cases already submitted, so far as is practicable. 

December 1981. 



CROWN OFFICE 
5/7 Regent Road Edinburgh EH7 5BL 

Telephone 031-557 3800, ext: 

sEP 2 2 1988 

Gordon F Proudfoot, Esq 
Messrs Boyne Clark 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive, PO Box 876 
Dartmouth, NOVA SCOTIA 
B2Y 3Z5, CANADA 

Your reference 

Our reference 
AGTT/NJ 

Date 
14 September 1988 

Dear Sir 

CANADIAN BAR SUBMISSION TO THE ROYAL COMMISSION ON THE PROSECUTION OF DONALD 

MARSHALL, Junior 

I refer to your letter of 25 May 1988 to the Lord Advocate who has asked me 
to reply. My apologies for the delay in providing you with a reply and I 
hope that this letter reaches you prior to the presentation of your brief to 
the Royal Commission. 

While there is no legislation requiring the Crown to provide the defence with 
any exculpatory statements that have been acquired in the course of a 
criminal investigation, there exists an underlying principle of fairness to 
the accused in the Scottish legal system of which prosecutors are reminded in 
the written regulations issued to them. In particular, they are reminded 
that such a duty will involve disclosure to the defence of any information 
which supports the defence, even although it may be damaging to the Crown 
case. This duty stems from the fact that the Crown prosecutes in the public 
interest and consequently it would be completely unjustifiable if it were to 
conceal exculpatory evidence from the defence, or indeed from the court. 

Yours faithfully 

A G T TURNBULL 
for Crown Agent 



DEPUTY PRIME MINISTER 
ATTORNEY-GENERAL 
PARLIAMENT HOUSE 

CANBERRA 2600 

18 JUL 198 88/525:AO:DPP 
JUL 2 0 ISIeb 

Dear Mr Proudfoot 

I refer to your letter of 25 May 1988 in which you requested 
information as to whether there are, in Australia, any laws, 
guidelines issued by government or professional ethical 
codifications requiring exculpatory statements in criminal 
prosecutions to be delivered up to defence counsel at the 
earliest moment. 

There is no legislation of the Parliament of the Commonwealth 
of Australia (i.e. the Australian Federal Parliament) 
requiring prosecution lawyers to acquaint defence counsel 
with exculpatory material of which the prosecution is aware. 
However, there is a certain amount of case law having a 
bearing on the issue. In R v Lucas [1973] VR 693 (Full Court 
of the Supreme Court of the State of Victoria) Newton J and 
Norris AJ commented: 

"It is very well established that prosecuting counsel are 
ministers of justice, who ought not to struggle for a 
conviction nor be betrayed by feelings of professsional 
rivalry, and that it is their duty to assist the court in 
the attainment of the purpose of criminal prosecutions, 
namely, to make certain that justice is done as between 
the subject and the State. Consistently with these 
principles, it is the duty of prosecuting counsel not to 
try to shut out any evidence which the jury could 
reasonably regard as credible and which could be of 
importance to the accused's case. We may add that these 
obligations which attach to prosecuting counsel apply, in 
our opinion, to officers in the service of the Crown, 
whose function it is to prepare the Crown case in 
criminal prosecutions." (at page 705) 

Similar points were made by Smith ACJ in that case at pages 
696-698. 

The obligation on prosecuting lawyers to be "ministers of 
justice" with a "duty to assist the court to make 
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certain that justice is done as between the subject and the 
State" would, in my view, go beyond not withholding credible 
evidence from a jury which could be of importance to the 
accused's case and would include a positive obligation to 
disclose to the defence any exculpatory material available to 
the prosecution. This obligation was supported by the 
Supreme Court of South Australia (In Banco) In the Matter of  
a Petition by Frits Van Beelen (1974) 9 SASR 163. While 
acknowledging that a discretion vests in the Crown not to 
call witnesses for the Crown, the Court in Van Beelen pointed 
out that this discretion is circumscribed by a number of 
rules, one of which was this: 

"Where the Crown has in its possession a statement of a 
credible witness who can speak of material facts 'which 
tend to show the prisoner to be innocent', it must either 
call that witness or make his statement available to the 
defence". (per Walters, Wells and Jacobs JJ at page 2,49) 

In stating this rule, the Supreme Court of South Australia 
was adopting the views of the English Court of Appeal in 
Dallison v Caffrey [1965] 1 QB 349 (see Denning MR at page 
369 and Diplock LJ at pages 375-376). However, to fall 
within this rule, the Court pointed out that the evidence 
must possess three qualities: 

it must be credible, in the sense of having the 
appearance of truth, reasonableness and worth and of 
being capable of belief; 

it must be material in the sense of being admissible 
and relevant to the issues or the vital facts in 
issue; and 

it must tend to establish the innocence of the 
prisoner. (see page 249) 

I would point out that the Bar Rules of the Bar Association 
of the State of New South Wales are to similar effect as 
those obligations imposed by the Courts. Rules 20 and 20A 
provide as follows: 

"20. A barrister appearing for the Crown in a criminal 
case is a representative of the State and his function is 
to assist the court in arriving at the truth. It is not 
his duty to obtain a conviction by all means but fairly 
and impartially to endeavour to ensure that the jury has 
before it the whole of the relevant facts in intelligible 
form and to see that the jury is adequately instructed as 
to the law so as to be able to apply the law to the 
facts. He shall not press for a conviction beyond 
putting the case for the Crown fully and firmly. He 
shall not by his language or conduct endeavour to inflame 
or prejudice the jury against the prisoner. He shall not 
urge any argument of law that he does not believe to be 
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of substance or any argument of fact that does not carry 
weight in his mind. 

20A. A barrister appearing for the prosecution before 
any court whether briefed by the Crown or privately is 
obliged to comply mutatis mutandis with rule 20 and to 
inform defence counsel of the existence, identity and 
whereabouts (if known) of any witness whom he does not 
propose to call in the prosecution case but whose 
evidence he considers is relevant to the case for the 
defence." 

With respect to offences against the laws of the Commonwealth 
of Australia, the Commonwealth Director of Public 
Prosecutions (a statutory office established by the Director  
of Public Prosecutions Act 1983) has responsibility for 
conducting Commonwealth prosecutions. As the Director (Mr I 
D Temby Q.C.) has pointed out, one of the reasons for 
establishing the office was to ensure that key decisions in 
relation to enforcement of the criminal law of the 
Commonwealth be made on an objective and professional basis. 
It is implicit in the Director's requirement that lawyers 
acting for him do so on a professional basis and that 
prosecutors consider themselves as "ministers of justice" and 
conduct themselves accordingly. In short, it is both a legal 
requirement (from the above cited case law) and a 
professional standard that Commonwealth prosecutors disclose 
exculpatory material of which they are aware to the defence. 

Finally, I would note that, unlike Canada, responsibility for 
the enforcement of the criminal law is primarily a matter for 
the States and the Northern Territory (a self-governing 
Territory). While I entertain no doubt that State and 
Northern Territory prosecutors would act in the same way as 
Commonwealth prosecutors, this is a matter on which you may 
wish to seek the views of the State and Northern Territory 
Attorneys-General. 

I attach to this reply copies of the following material which 
relate to your request, or are of background interest: 

"Lawyers", Disney and others, 2nd Edition 1986, pages 
910-918; 

"The Criminal Injustice System", edited by Basten and 
others, 1982, Chapter 7; 

"Practical Advocacy", Mr Justice J H Phillips, (1988) 62 
AU J 64; 

R v Apostilides (1984) 154 CLR 563 (High Court of 
Australia); and 
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"The Prosecution Policy of the Commonwealth", January 
1986. 

I hope the above will be of some assistance to you. 

Yours sincerely 

(Lionel Bowen 

Mr G F Proudfoot 
The Canadian Bar Association 
Cl- Boyne Clarke 
Barristers and Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
DARTMOUTH, NOVA SCOTIA 
CANADA B2Y 3Z5 
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Practical Advocacy JOHN H 
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jillgLceLIPS 

The present notes touch on the duties of the 
Crown Prosecutor in relation to: 

the calling of witnesses as part of the case 
for the prosecution; 
prior inconsistent statements made by pros-
ecution witnesses; and 
sentence. 

The general nature of the responsibilities of a 
Crown Prosecutor are set out in the words of 
Newton .] and Norris AJ in R v Lucas ([197.3) VR 
693 at 705): _ - 

"It is very well established that prosecuting 
counsel are ministers of justice, who ought not 
to struggle for a conviction nor be betrayed by 
feelings of professional rivalry, and that it is 
their duty to assist the Court in the attainment 
of the purpose of criminal prosecutions, 
namely, to make certain that justice is done as 
between the subject and the State." 

Further, Deane) observed of the Crown Pros-
ecutor in Wbitehorn v The Queen ((1983) 57 ALJR 
809 at 811). 

"The accused, the court and the community 
are entitled to expect that in performing his 
function of presenting the case against an 
accused, he will act with fairness and detach-
ment and always with the objectives of 
establishing the whole truth in accordance with 
the procedures and standards which the law 
requires to be observed and of helping to 
ensure that the accused's trial is a fair one." 

I. The calling of witnesses as part of the 
case for the prosecution 

". . the prosecutor's role in this regard is a 
lonely one." By the High Court, R v Apostilides 
((1984) 58 ALJR 371 at 376). 

During the last fifteen years the High Court has 
moved to a definitive statement on this matter In 
Richardson v The Queen ((1974) 131 CLR 116), 
counsel for the Crown was not prepared to call 
an alleged eyewitness to the offence charged 
because he took the view that she was not a  

truthful witness. In the course of their joint 
judgment, Barwick CJ, McTiernan and Mason JJ 
said this: 

"Any discussion on the role of Crown Pros-
ecutor in presenting the Crown case must begin 
with the fundamental proposition that it is for 
him to determine what witnesses will be called 
fqr the prosecution. He has the responsibility 
of ensuring that the Crown case is properly 
presented and in the course of discharging that 
responsibility it is for him to decide what 
evidence, in particular what oral testimony will 
be adduced. He also has the responsibility of 
ensuring that the Crown case is presented with 
fairness to the accused." 

The Court went on to observe that the Crown 
Prosecutor's decision in this respect may involve 
consideration of a multiplicity of factors includ-
ing the credibility of the witness's account and its 
significance in the presentation of the Crown 
case. The Court took the view that the Crown 
Prosecutor had a discretion but that it was a 
discretion dissimilar from a judicial discretion in 
that it 

"signifies no more than that the prosecutor is 
called upon to make a personal judgment, 
bearing in mind the responsibilities we have 
already mentioned" (ibid, at 119). 

The Court next considered this particular as-
pect of the Crown Prosecutor's duty in 
Whitehorn v The Queen, ante, where Dawson J 
observed (ibid, at 816): 

"All available witnesses should be called whose 
evidence is necessary to unfold the narrative 
and give a complete account of the events upon 
which the prosecution is based. In general, 
these witnesses will include the eyewitnesses of 
any events which go to prove the elements of 
the crime charged and will include witnesses 
notwithstanding that they give accounts incon-
sistent with the Crown case. However a Pros-
ecutor is not bound to call a witness, even an 
eyewitness, whose evidence he judges to be 
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unreliable, untrustworthy or otherwise in-
capable of belief. And if the number of 
witnesses available for the proof of some mat-
ter is such that in the circumstances it would he 
unnecessarily repetitious to call them all, then a 
selection may be made. All witnesses whose 
names are on the indictment, presentment or 
information should nevertheless be made avail-
able by the prosecution in order that they may 
be called by the defence and should, if practi-
cable, be present in Court." 

Finally, five members of the High Court 
(Gibbs CJ, Mason, Murphy, Wilson and 
Dawson JJ) made a definitive statement on this 
point in R Apostilides ((1984) 58 ALJR 371 
at 376) in these terms: 

"We have come -to the conclusion that the 
following general propositions are applicable to 
the conduct of criminal trials in Australia: 
(I) The Crown Prosecutor alone bears the 

responsibility of deciding whether a person 
will be called as a witness for the Crown. 
The trial judge may but is not obliged to 
question the prosecutor in order to dis-
cover the reasons which led the prosecutor 
to decline to call a particular person. He is 
not called upon to adjudicate the suf-
ficiency of those reasons. 

Whilst at the close of the Crown case the 
trial judge may properly invite the pros- 
ecutor to reconsider such a decision and to 
have regard to the implications as they then 
appear to the judge at that stage of the 
proceedings, he cannot direct the pros-
ecutor to call a particular witness. 
\X'hen charging the jury, the trial judge may 
make such comment as he then thinks to be 
appropriate with respect to the effect 
which the failure of the prosecutor to call a 
particular person as a witness would appear 
to have had on the course of the trial. No 
doubt that comment, if any, will be affec-
ted by such information as to the pros-
ecutor's reasons for his decision as the 
prosecutor thinks it proper to divulge. 
Save in the most exceptional circumstances 
the trial judge should not himself call a 
person to give evidence. 

(6) A decision by the prosecutor not to call a 
particular person as a witness will only 
constitute a ground for setting aside a 
conviction if. when viewed against the  

Practical Advocacy 

conduct of the trial taken as a whole, it is 
seen to give rise to a miscarriage of jus-
tice." 

The Court later added: 

"A decision whether or not to call a person 
whose name appears on the indictment and 
from whom the defence wish to lead evidence 
must be made with due sensitivity to the 
dictates of fairness towards an accused person. 
A refusal to call a witness will be justified only 
by reference to the overriding interests of 
justice. Such occasions are likely to be rare 
The unreliability of the evidence will only 
suffice where -there 2re identifiable circum-
stances which clearly establish it; it will not be 
enough that the prosecutor merely has a sus-
picion about the unreliability of the evidence. 
In most cases where a prosecutor does not wish 
to lead evidence from a person named on the 
indictment but the defence wishes that person 
to be called, it will be sufficient for the pros-
ecutor to simply call the person so that he may 
be cross-examined by the defence and then, if 
necessary, be re-examined." 

 

2. Prior inconsistent statements made by 
prosecution witnesses 

Such statements are not infrequently found in 
the Crown Prosecutor's brief. In some instances 
the discrepancies between their contents and the 
sworn evidence of their makers when called as 
witnesses for the prosecution, may be incon-
sequential, or irrelevant to the issues raised in the 
trial, but, when real inconsistency is apparent, 
the duty of the Prosecutor is clear, namely, he or 
she is obliged to inform the accused's counsel of 
the circumstance of inconsistency and disclose 
the prior statement. The disclosure should be 
made to the Court if the accused be 
unrepresented. This obligation is implicit in the 
decision of the Court of Criminal Appeal in R t• 
Clarke ((1931) 22 Cr App Rep 58) where the 
Court held that counsel for an accused was 
entitled to see a statement made by a police 
officer and containing a description of his client 
for the purpose of considering whether or not to 
cross-examine as to possible discrepancies be-
tween that statement and the witness's sworn 
evidence 
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In Baksb v The Queen (119581 AC 167) 
statements made to the police by the three main 
prosecution witnesses had not been available at 
trial. This led Bernard Gillis QC and J Lloyd-Eley 
for the appellant to submit: 

The appellant has been denied the substance 
of a fair trial. There was in the possession of 
the Prosecution at the time of his trial evidence 
of a most cogent character to the effect that the 
witnesses had given false evidence; he was 
therefore deprived of the strongest possible 
weapon when he was seeking to challenge the 
honesty of the witnesses for the Prosecution. It 
must be admitted that as soon as counsel and 
the authorities were aware of the discrepancies 
proper facilities were given for the production 
of the statements. If material is in the Pros-
ecution's possession which will destroy their 
case it is their duty to disclose it." 

Lord Tucker. speaking for the Judicial Com-
mittee of the Privy Council, observed (ibid. 
at 172): 

If these statements afforded material for 
serious challenge to the credibility or reliability 
of these witnesses on matters vital to the case 
for the Prosecution it follows that by cross-
examination — or by proof of the statements if 
the witnesses denied making them — the De-
fence might have destroyed the whole case 
against both the accused or at any rate shown 
that the evidence of these witnesses could not 
be relied upon as sufficient to displace the 
evidence in support of the alibis." 

3. Sentence 

Over thirty years ago Christmas Humphries 
wrote of the Crown Prosecutor (in "The Duties 
and Responsibilities of Prosecuting Counsel" 
(1955) Criminal Law Review 739): 

".• . in the matter of sentence he will exercise 
no grain of pressure towards severity, and will 
leave his opponent to say what he may in the 
matter of mitigation." 

Such a view is no longer accepted in this 
country by reason of a gradual change in judicial 
attitudes in a setting where the Crown, both in 
the right of the Commonwealth and of the States, 
has statutory rights touching appeals against sen-
tence (see R t ,  Tait and Bartley ((1979) 24 ALR 
473)). 

Practical Advocacy 

The door appears to be shut in the face of 
persuasive advocacy by the Crown on sentence. 
In R v Gamble (11983l 3 NSWLR 356) Street CJ 
(with whom Lee and Enderby JJ agreed) said (ibid. 
at 359): 

"The further question arises, however, regard-
ing the existence of the duty on the Crown to 
press upon the sentencing judge forensic con-
siderations adverse to the person standing for 
sentence. It has not been the practice in this 
State to impose upon the Crown such an 
obligation." 

His Honour later referred to 

. the traditional and proper role of the 
Crown, that is to say, a role of abstention from 
forensic urging upon the Court of consider-
ations adverse to the person standing before it 
for sentence". 

In R v Burchielli (Unreported, Court of Crimi-
nal Appeal of Victoria, judgment delivered 10 
June 1977) Young CJ and Lush J in a joint 
judgment observed: 

the general practice in this State is that 
prosecuting counsel will assist the Judge on 
matters of law relevant to his sentencing 
powers but do not offer submissions as to the 
manner in which a discretion in the choice of 
courses should be exercised." 

Nevertheless, consistently with authority, the 
Crown Prosecutor must stand ready to assist the 
sentencing judge in a variety of ways. This 
assistance may include some or all of the follow-
ing: 

presentation of facts sufficient to properly 
convey to the judge the nature of the 
relevant offence or offences and the pris-
oner's role therein; 
the maximum penalty for the offence and 
the sentencing options available; 
the antecedents of the prisoner; 
the putting right of any errors of fact or 
law involved in the presentation of the 
prisoner's case; 
the disclosure of any mitigating circum-
stance to which the Court's attention has 
not been drawn on behalf of the prisoner; 
the sentences (and the reasons therefor) 
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imposed on co-accused or upon accused in 
comparable cases; 

(g) the provision of objective information 
touching on aspects of the case which are 
technical or unusual. 

The consequences of failure to render relevant 
assistance may be grave indeed; in DPP v Casey & 
Wells (Unreported, Court of Criminal Appeal of 
Victoria, judgment delivered 20 March 1986) the 
Court considered appeals by the DPP against 
sentence, the ground being in each case of mani-
fest inadequacy. The respondents had been 
convicted of trafficking in a drug of dependence, 
namely ephedrine; which substance, while 
proscribed, was non-addictive but was material 
from which amphetamine can be manufactured. 
The sentencing judge made it clear he _ knew 
nothing about this drug and requested assistance 
from counsel. The judge was then told, in effect, 
that ephedrine was more dangerous than mari-
juana and less dangerous than heroin and that 
amphetamine use produced adverse psychologi-
cal effects. The judge then asked for assistance on 
the appropriate range of sentence, but was told 
by counsel for the Crown that he felt he was 
"precluded from making comment". The mem-
bers of the Full Court (Crockett, McGarvie and 
Southwell JJ) said this: 

"We do not think it was appropriate for either 
counsel to suggest precise periods as being 
appropriate terms of imprisonment but if the 
prosecution wanted a higher penalty than that 
imposed — as it now complains it should have 
got — it ought to have done very much more  

Practical Advocacy 

than it did to allow the Judge to form an 
accurate appreciation of the nature and extent 
of the heinousness involved in the offence." 

The Court also said: 

"Put another way, if the Prosecution fails to do 
what is expected of it at the sentencing hearing 
thus allowing the Judge to fall into error, it 
cannot expect on its appeal to have that error 
corrected by an appellate court." 

The Court dismissed the appeals although it felt 
suspicion that "the sentences are probably too 
light. Perhaps far too light." 

Finally, Burt CJ speaking for the Court of 
Criminal Appeal of Western Australia in R v Jones-
(I198-4] WAR 175 at 179) said: 

notwithstanding error an appeal court on 
a Crown appeal may decline to intervene and 
correct it and so decline to displace 'the vested 
interest that a man has to the freedom which is 
his, subject to the sentence of the primary 
tribunal — Whittaker v The King (1928) 41 
CLR 230 per Isaacs .) at 248— if the Crown has 
failed in its duty to assist the sentencing judge 
to avoid the error, a foniori if the Crown with 
knowledge of what the sentencing judge 
intended to do has, by its counsel, acquiesced 
in, and to that extent encouraged him, to do 
what he did " 

JHP 
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Magistrates' Courts (Advance Information) Rules 1985 (a) 
(SI 1985 No 601) 

5-312 1. These Rules may be cited as the Magistrates' Courts (Advance Information) Rules 
1985 and shall come into operation on 20th May 1985 

(a) Made by the Lord Chancellor in exercise of the power conferred on him by s 144 of the 
Magistrates' Courts Act 1980, as extended by $48 of the Criminal Law Act 1977. 

5-313 2. These Rules apply in respect of proceedings against any person ("the accused") for 
an offence triable either way other than proceedings where the accused was charged or an 
information was laid before the coming into operation of these Rules. 

5-314 3. As soon as practicable after a person has been charged with an offence in proceedings 
in respect of which these Rules apply or a summons has been served on a person in 
connection with such an offence, the prosecutor shall provide him with a notice (a) in 
writing explaining the effect of Rule 4 below and setting out the address at which a request 
under that Rule may be made. 

(a) A suggested form of notice was annexed to Home Office Circular No 26/1985, dated 26 April 
1985. 

5-315 4.—If, in any proceedings in respect of which these Rules apply, either before the 
magistrates' court considers whether the offence appears to be more suitable for summary 
trial or trial on indictment or, where the accused has not attained the age of 17 years when 
he appears or is brought before a magistrates' court, before he is asked whether he pleads 
guilty or not guilty, the accused or a person representing the accused requests the 
prosecutor to furnish him with advance information, the prosecutor shall, subject to Rule 
5 below, furnish him as soon as practicable with either— 

a copy of those parts of every written statement which contain information as to the 
facts and matters of which the prosecutor proposes to adduce evidence in the 
proceedings, or 
a summary of the faets and matters of which The prosecutor proposes to adduce 
evidence in the proceedings. 

In paragraph (1) above, "written statement" means a statement made by a person on 
whose evidence the prosecutor proposes to rely in the proceedings and, where such a 

person has made more than one written statement one of which contains information as to 
all the facts and matters in relation to which the prosecutor proposes to rely on the evidence 
of that person, only that statement is a written statement for purposes of paragraph (I) 
a hove. 

Where in any part of a written statement or in a summary furnished under paragraph 
(1) above reference is made to a document on which the prosecutor proposes to rely, the 
prosecutor shall, subject to Rule 5 below, when furnishing the part of the written statement 
or the summary, also furnish either a copy of the document or such information as may be 
necessary to enable the person making the request under paragraph (1) above to inspect 
the document or a copy thereof. 

5-316 5.—(1) If the prosecutor is of the opinion that the disclosure of any particular fact or 
matter in compliance with the requirements imposed by Rule 4 above might lead to any 
person on whose evidence he proposes to rely in the proceedings being intimidated, to an 
attempt to intimidate him being made or otherwise to the course of justice being interfered 
with, he shall not be obliged to comply with those requirements in relation to that fact or 
matter. 

(2) Where, in accordance with paragraph (1) above, the prosecutor considers that he is 
not obliged to comply with the requirements imposed by Rule 4 in relation to any 
particular fact or matter, he shall give notice in writing to the person who mode the request 
under that Rule to the effect that certain advance information is being withheld by virtue 
of that paragraph. 

5-317 6.—(1) Subject to paragraph (2) below, where an accused appears or is brought before 
a magistrates' court in proceedings in respect of which these Rules apply, the court shall, 
before it considers whether the offence appears to be more suitable for summary trial or 
trial on indictment, satisfy itself that the accused is aware of the requirements which may 
be imposed on the prosecutor under Rule 4 above. 

(2) Where the accused has not attained the age of 17 years when he appears or is brought 
before a magistrates' court in proceedings in respect of which these Rules apply, the court 
shall, before the accused is asked whether he pleads guilty or not guilty, satisfy itself that 
the accused is aware of the requirements which may be imposed on the prosecutor under 
Rule 4 above. 

5-318 7.—(1) If, in any proceedings in respect of which these Rules -apply, the court is 
satisfied that, a request under Rule 4 of these Rules having been made to the prosecutor by 
or on behalf of the accused, a requirement imposed on the prosecutor by that Rule has not 
been complied with, the court shall adjourn the proceedings pending compliance with the 
requirement unless the court is satisfied that the conduct of the case for the accused will 
not be substantially prejudiced by non-compliance with the requirement. 

(2) Where, in the circumstances set out in paragraph (I) above, the court decides not to 
adjourn the proceedings, a record of that decision and of the reasons why the court was 
satisfied that the conduct of the case for the accused would not be substantially prejudiced 
by non-compliance with the requirement shall be entered in the register kept under Rule 
66 of the Magistrates' Courts Rules 1981. 
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FOREWORD 

In December 1982 a statement concerning the prosecution 
policy of the Commonwealth was presented to the 
Parliament on behalf of the then Attorney-General. 
It gathered together for the first time the guidelines 
to be followed in the making of decisions relating 
to the prosecution of Commonwealth offences. That 
statement reflected the significant role of the 
Attorney-General in the prosecution process at that 
time. Apart from the Attorney-General's accountability 
to Parliament in relation to prosecutions generally - 
which continues- to be the case - he was frequently 
required to be involved directly in prosecution decisions. 

The Director of Public Prosecutions Act 1983 effected 
a number of significant changes in the Commonwealth 
prosecution process. The Office of the Director of 
Public Prosecutions has now prepared a new statement 
which reflects those changes, as well as the Office's 
experience to date. This statement, which supersedes 
the 1982 statement, will provide DPP lawyers and other 
Commonwealth officers engaged in law enforcement with 
clear guidelines for the making of the various decisions 
which arise in respect of prosecutions. It will also 
inform the public generally of the considerations upon 
which those decisions are made. 

(Lionel Frost Bowen) 
Attorney-General of Australia 
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PROSECUTION POLICY OF THE COMMONWEALTH 

1. INTRODUCTION 

1.1 On 5 March 1984 the Director of Public Prosecutions Act 1983 ("the Act") came 
into operation. It established an Office of the Director of Public Prosecutions 
("D.P.P.") controlled by the Director of Public Prosecutions ("the Director"). 

1.2 The Act effected a number of significant changes in the Commonwealth 
prosecution process. Perhaps the most significant change is the effective 
removal of the prosecution process from the political arena by affording the 
Director an independent status in that process. The Attorney-General as First 
Law Officer is responsible for the Commonwealth criminal justice system. He 
remains accountable to Parliament for decisions made in the prosecution 
process notwithstanding that those decisions are now in fact made by the 
Director and lawyers of the D.P.P., subject to any guidelines or directions 
which may be given by the Attorney-General pursuant to section 8 of the Act. 
Such guidelines or directions may only be issued after consultation with the 
Director, and must be published in the Gazette and tabled in each House of the 
Parliament. Although the power under section 8 may be exercised in relation to 
particular cases, in his second reading speech the then Attorney-General, 
Senator Evans Q.C., indicated that it would be very unusual for that to be done 
in relation to a particular case. No directions or guidelines under section 8 
have been issued to date. 

1.3 In its 1981 report the U.K. Royal Commission on Criminal Procedure stated 
that the prosecution system should be judged by the broad standards of fairness, 
openness and accountability, and efficiency: 

"Is the system fair; first in the sense that it brings to 
trial only those against whom there is an adequate and 
properly prepared case and who it is in the public 
interest should be prosecuted ..., and secondly in that it 
does not display arbitrary and inexplicable differences 
in the way that individual cases or classes of case are 
treated locally or nationally? Is it open and 
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accountable in the sense that those who make the 
decisions to prosecute or not can be called publicly to 
explain and justify their policies and actions as far as 
that is consistent with protecting the interests of 
suspects and accused? Is it efficient in the sense that 
it achieves the objectives that are set for it with the 
minimum use of resources and the minimum delay? 
Each of these standards makes its own contribution to 
what we see as being the single overriding test of a 
successful system. Is it of a kind to have and does it in 
fact have the confidence of the public it serves?" 
(Cmnd 8092, Report, p.127-8) 

These are useful standards for assessing the operation of the Commonwealth 
prosecution system in Australia; they also afford worthy objectives for the 
D.P.P. 

1.4 At the time of publication of this statement branch offices of the D.P.P., each 
headed by a Deputy Director of Public Prosecutions, have been established in 
Victoria, New South Wales, Queensland, the Australian Capital Territory and 
Western Australia. In those States and the Northern Territory where no D.P.P. 
branch has been established prosecutions are conducted by the relevant 
Director of Legal Services on behalf of the Director pursuant to an 
arrangement made with the Secretary of the Attorney-General's Department 
under section 32 of the Act. References in this statement to a Deputy Director 
include a reference to a Director of Legal Services in a State or the Northern 
Territory where no D.P.P. branch has been established. 

2. THE INSTITUTION OF COMMONWEALTH PROSECUTIONS  

Who may institute Commonwealth prosecutions  

2.1 As a general rule any person has the right at common law to initiate a 
prosecution for a breach of the law. That right is recognised by section 13 of 
the Crimes Act 1914 and is expressly preserved by sub-section 10(2) of the 
D.P.P. Act. Nevertheless, while that is the position in law, in practice all but a 
very small number of prosecutions are instituted by Commonwealth officers. 

2.2 The decision to initiate investigative action in relation to alleged criminal 
conduct ordinarily rests with the Department which is responsible for 
administering the relevant Act or regulation. The D.P.P. is not usually involved 
in such decisions although occasionally it may be called upon to provide legal 
advice or legal policy guidance, for example, where the facts of the matter are 
unlikely to be in dispute but there is doubt whether they disclose a breach of 
Commonwealth law. 

2.3 The actual investigation is usually carried out by the Australian Federal Police 
("A.F.P.") except where the Department or agency concerned has its own 
investigative arm. Generally speaking, the D.P.P. is not involved in 
investigations although from time to time it may be called upon to provide legal 
advice or legal policy guidance during the investigation stage. In major or very 
complex investigations such an involvement may occur at an early stage and be 
of a fairly continuous nature. 
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2.4 If as a result of the investigation an offence appears to have been committed a 
brief of evidence should be forwarded to the D.P.P. where it will be examined 
to determine whether a prosecution should be instituted. Although an A.F.P. or 
other Commonwealth officer may make the initial decision to prosecute, the 
Director has the responsibility under the Act to determine whether a 
prosecution should proceed. It is therefore generally inappropriate that a 
prosecution be commenced by an officer without this prior determination by the 
D.P.P. The Director possesses sufficient powers under section 11 of the Act to 
require prior consultation in appropriate cases. 

2.5 There are circumstances, however, where consultation with the D.P.P. before a 
prosecution is commenced is either unnecessary or not feasible. First, it is the 
practice that certain summary prosecutions are conducted by lay persons within 
particular Commonwealth Departments or agencies where there is a right of 
audience before the courts. That is acceptable provided the offences are of a 
routine nature, devoid of difficulty (where, for example, pleas of guilty are 
common or averment provisions can be relied upon) and are unlikely to result in 
imprisonment. It is expected that those responsible for such prosecutions will 
observe these guidelines and that the D.P.P. will be consulted when difficult 
questions of fact or law arise. 

2.6 Secondly, the Director may enter into arrangements with the Australian 
Government Solicitor for the latter to conduct proceedings for certain types of 
offences or offences under certain Acts. This may occur, for example, where 
summary prosecutions under an Act are closely connected with proceedings 
under another Act to recover a pecuniary penalty and the Director does not 
have a function to conduct the latter proceedings. 

2.7 Finally, cases will inevitably arise where it will be necessary and appropriate 
that a prosecution be instituted without prior consultation with the D.P.P. One 
example is where an alleged offender is arrested without warrant. It is also 
recognised that a significant number of prosecutions for offences against 
Australian Capital Territory, as opposed to Commonwealth, law are of such a 
nature that prior consultation with the D.P.P. is either unnecessary or not 
feasible. However, in cases where difficult questio, is of fact or law are likely 
to arise it is most desirable that there should be consultation before the 
institution of the prosecution provided the exigencies of the situation permit. 

2.8 The Director has a statutory function of instituting proceedings for an offence, 
but in practice prosecutions arising out of investigations conducted by the 
A.F.P. or Commonwealth Departments or agencies are almost always 
commenced by officers within those organisations with the Director carrying on 
the proceedings once commenced. There is no legal requirement that a 
prosecution, once commenced, must be carried on by the Director. 
Nevertheless, it is most unusual for that not to happen except in the limited 
circumstances mentioned above. The Director possesses sufficient statutory 
powers to assume control of prosecutions sought to be carried on by others. 
The nature of those powers is dealt with later in this statement. 

2.9 Mention should be made of a prosecution for a Commonwealth offence 
instituted by a State police officer. While ordinarily such prosecutions should be 
carried on or, if necessary, taken over by the Director, there are exceptions to 
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that general rule. If a person has been charged with both State and 
Commonwealth offences it may be appropriate for the matter to remain with 
the State authorities. That will require consideration of (a) whether the 
prosecution in respect of the Commonwealth offence should in any event 
proceed, (b) the relative seriousness of the State and Commonwealth charges, 
(c) the degree of inconvenience or prejudice to either the accused or the 
prosecution if the proceeding is split and (d), if the offences are indictable, any 
arrangements between the Director and the relevant State authorities making 
provision for a "joint trial" on an indictment containing both Commonwealth 
and State counts. There may also be cases when the balance of convenience 
dictates that a prosecution for a Commonwealth offence should remain with 
State authorities notwithstanding that no State charge is involved, for example, 
when the prosecution relates to a minor Commonwealth offence brought in a 
realote locality and it would be impracticable for a D.P.P. lawyer to attend. 

The decision to prosecute 

2.10 Sir Hartley Shawcross Q.C., then Attorney-General, stated to the House of 
Commons on 29 January 1951: 

"The truth is that the exercise of a discretion in a 
quasi-judicial way as to whether or when I must take 
steps to enforce the criminal law is exactly one of the 
duties of the office of the Attorney-General, as it is of 
the office of the Director of Public Prosecutions ... It 
has never been the rule in this country - I hope it never 
will be - that suspected criminal offences must 
automatically be the subject of prosecution.... (T)he 
public interest.., is still the dominant consideration." 
(See H.C. Debates, Vol. 483, col. 681). 

This statement is equally applicable to the position in Australia. The resources 
available for prosecution action are finite and should not be wasted pursuing 
inappropriate cases, a corollary of which is that the available resources are 
employed to pursue with some vigour those cases worthy of prosecution. 

2.11 The decision whether or not to prosecute is the most important step in the 
prosecution process. In every case great care must be taken in the interests of 
the victim, the suspected offender and the community at large to ensure that 
the right decision is made. A wrong decision to prosecute or, conversely, a 
wrong decision not to prosecute, both tend to undermine the confidence of the 
community in the criminal justice system. 

2.12 It follows that the objectives previously stated - especially fairness and 
consistency - are of particular importance. However, fairness need not mean 
weakness and consistency need not mean rigidity. The criteria for the exercise 
of this discretion cannot be reduced to something akin to a mathematical 
formula; indeed it would be undesirable to attempt to do so. The breadth of the 
factors to be considered in exercising this discretion indicates a candid 
recognition of the need to tailor general principles to individual cases. 
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2.13 In deciding whether or not a matter should be prosecuted any views put forward 
by the A.F.P., or the Department responsible for the administration of the law 
in question, are carefully taken into account. Ultimately the decision is to be 
made having regard to the considerations referred to below. 

2.14 The initial consideration in the exercise of this discretion is whether the 
available evidence establishes a prima facie case; that is to say, on the basis 
that the available evidence is accepted without reservation by a jury it could, 
acting reasonably, be satisfied of the defendant's guilt beyond reasonable doubt. 
In this regard, if a prosecution has already commenced but on an objective 
assessment there is not, nor will there be, a prima facie case, the prosecution 
should not proceed. 

2.15 The second major consideration is whether, in the light of the provable facts 
and the whole of the surrounding circumstances, the public interest requires the 
prosecution to be pursued. In deciding whether the public interest requires a 
prosecution a wide variety of factors can properly be taken into account, many 
of which are referred to below. Dominant in this context is that ordinarily the 
public interest will not require a prosecution unless it is more likely than not 
that it will result in a conviction. Such an assessment requires a dispassionate 
evaluation of how strong the case is likely to be when presented in court. It 
must take account of such _matters as the availability and credibility of 
witnesses and their likely impression on a jury, the admissibility of any alleged 
confession and the impact of any likely defence on a jury or other arbiter of 
fact. It may also be relevant that the particular offence or offender has 
characteristics which motivate juries towards acquittal. This assessment may 
be a difficult one to make and in some cases it may not be possible to say with 
any confidence that either a conviction or an acquittal is the more likely 
result. In such cases of doubt it may still be appropriate to proceed with the 
prosecution when regard is had to any other relevant public interest factors, 
provided a conviction is reasonably open on the available evidence. On the other 
hand, the public interest may require that a prosecution not be brought although 
a conviction is more likely than not. 

2.16 Other factors which may arise for consideration in determining whether the 
public interest requires a prosecution include:- 

the seriousness or, conversely, the triviality of the alleged offence 
or that it is of a "technical" nature only; 

any mitigating or aggravating circumstances; 

the youth, age, physical health, mental health or special infirmity of 
the alleged offender or a witness; 

the alleged offender's antecedents; 

the staleness of the alleged offence; 

the degree of culpability of the alleged offender in connection with 
the offence; 

the effect on public order and morale; 

the obsolescence or obscurity of the law; 
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whether the prosecution would be perceived as counter-productive, 
for example, by enabling the defendant to be seen as a martyr; 

the availability and efficacy of any alternatives to prosecution; 

the prevalence of the alleged offence and the need for deterrence, 
both personal and general; 

(1) whether the consequences of any resulting conviction would be 
unduly harsh and oppressive; 

whether the alleged offence is of considerable public concern; 

any entitlement of the Commonwealth or other person to criminal 
compensation, reparation or forfeiture if prosecution action is taken; 

the attitude of the victim of the alleged offence to a prosecution; 

the likely length and expense of a trial; 

whether the alleged offender is willing to co-operate in the 
investigation or prosecution of others, or the extent to which the 
alleged offender has done so; 

the likely outcome in the event of a finding of guilt having regard to 
the sentencing options available to the court; 

whether the alleged offence is triable only on indictment; and 

the necessity to maintain public confidence in such basic institutions 
as the Parliament and the courts. 

The applicability of and weight to be given to these and other factors will 
depend on the particular circumstances of each case. 

2.17 Special considerations apply to the prosecution of persons under the age of 16 
years. Prosecution action against children should be used sparingly and in 
making a decision whether to prosecute particular consideration should be given 
to available alternatives to prosecution, such as a caution or reprimand, as well 
as the sentencing alternatives available to the relevant Childrens' Court if the 
matter were to be prosecuted. The practice of the D.P.P. is that any decision to 
prosecute a child under 16 years of age should be taken by a senior lawyer, 
usually the Deputy Director of the Branch Office concerned. 

2.18 A decision whether or not to prosecute must clearly not be influenced by:- 

the race, religion, sex, national origin or political associations, 
activities or beliefs of the alleged offender or any other person 
involved; 

personal feelings concerning the offender or the victim; 
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possible political advantage or disadvantage to the Government or 
any political group or party; or 

the possible effect of the decision on the personal or professional 
circumstances of those responsible for the prosecution decision. 

Consent to prosecution  

2.19 A number of Commonwealth Acts provide that a prosecution for an offence 
under the Act cannot be commenced or, if commenced, cannot proceed except 
with the consent of the responsible Minister or some specified officer. There 
are a variety of reasons for the inclusion of such consent requirements in 
legislation but all are basically intended to ensure that prosecutions are not 
brought in inappropriate circumstances. 

2.20 By various means, principally sub-section 6(4) of the Act, the Director has been 
authorised to give consent to prosecutions for offences under a number of Acts. 
In appropriate cases the Director has delegated his power of consent to senior 
D.P.P. lawyers where that course has been available. 

2.21 Often the reason for the requirement for consent is a factor which will 
ordinarily be taken into account in deciding whether to prosecute. For example, 
consent may be required to ensure that mitigating factors are taken -  into 
account or to prevent trivial prosecutions. In such cases the question of consent 
is really bound up in the decision whether to prosecute. Other cases, however, 
require special care. In some cases the consent provision will have been 
included as it was not possible to so precisely define the offence that it covered 
the mischief aimed at and no more. Other cases may involve a use of the 
criminal law in sensitive or controversial areas, such as censorship, or must 
take account of important considerations of public policy. In appropriate cases 
the decision whether to consent to a prosecution is made after consultation 
with the relevant Department or agency. 

2.22 Mention should be made of those prosecutions which require the consent of a 
Minister or some officer other than the Director. 1.1though there are unlikely 
to be any differences of view between the person authorised to give consent and 
the Director on a question whether a prosecution is required in the public 
interest, it is clearly desirable that there be prior consultation with the D.P.P. 
where there appear to be difficult questions of fact or law involved. 

Choice of charges 

2.23 In many cases the same conduct constitutes an offence against several different 
laws. Care must therefore be taken to choose the charge or charges which 
adequately reflect the nature and extent of the criminal conduct disclosed by 
the evidence and which will provide the court with an appropriate basis for 
sentence. Charges should not be laid with the intention of providing scope for 
subsequent "charge-bargaining". The decision as to the choice of appropriate 
charges may also involve consideration as to whether the case should proceed 
summarily or upon indictment. This aspect is dealt with later. 
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2.24 A choice of charges will often arise where the general provisions of the Crimes 
Act 1914 cover the same ground as the provisions of a specific Act. One 
example is section 138 of the Social Security Act 1947 which overlaps with 
sections 29A, 295, 29C, 29D and 67(b) of the Crimes Act. The penalties on 
summary disposition may be similar but the penalties for Crimes Act offences 
when prosecuted on indictment are often higher. In addition, a prosecution 
under a specific Act !nay be subject to a time limit where a prosecution under 
the Crimes Act would not. Ordinarily the provisions of a specific Act should be 
applied unless to do so would not adequately reflect the nature and extent of 
the criminal conduct disclosed by the evidence. Again, ordinarily the provisions 
of the Crimes Act should not be invoked to avoid a time limit for a prosecution 
under the specific Act, particularly where the responsible investigative body 
has been dilatory in making enquiries in respect of suspected criminal conduct. 
However, resort to the Crimes Act provisions for such a purpose may be 
justified in special circumstances, for example, where the defendant has 
substantially contributed to the lapse of time. 

2.25 A number of recent decisions have highlighted the need for restraint in laying 
conspiracy charges. Whenever possible substantive charges should be laid. 
However, there are occasions when a conspiracy charge is the only one which is 
adequate and appropriate on the available evidence. Where it is proposed to lay 
or proceed with conspiracy charges against a number of defendants jointly, 
those responsible for making the necessary decision must guard against the risk 
of the joint trial being unduly complex or lengthy, or otherwise causing 
unfairness to defendants. 

3. CONTROL OF COMMONWEALTH PROSECUTIONS BY DIRECTOR  

Background 

3.1 As indicated earlier, most prosecutions for Commonwealth offences are 
instituted by an A.F.P. or other Commonwealth officer and only rarely is a 
prosecution instituted by a private citizen. Such a prosecution is often referred 
to as a "private prosecution" but every informant is a private individual in the 
eyes of the court even if that informant holds an official position (see generally 
per Fox J. in R v. Kent, Ex parte McIntosh  (1970)17 F.L.R. 65 at 70-73). 

3.2 Prior to the Act an A.F.P. or other Commonwealth officer who instituted a 
proceeding for summary conviction or commitment for trial was usually 
represented by the Crown Solicitor. The relationship between the Crown 
Solicitor and such an officer was one of solicitor and client. While the Crown 
Solicitor could advise as to how or whether the prosecution should proceed, as a 
matter of strict law so long as he represented that officer in the proceeding he 
was bound to act in accordance with the instructions he received provided, of 
course, that they were consistent with the Crown Solicitor's duty to the court. 
Upon a committal for trial being obtained it was for the Attorney-General to 
ultimately determine whether a prosecJtion on indictment should proceed 
(sections 69 and 71 of the Judiciary Act 1903). However, it is extremely 
doubtful whether the Attorney-General had power to intervene in committal 
proceedings before commitment or in proceedings for summary conviction. 
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3.3 The Act has significantly altered the position just outlined. The Director is 
given a supervisory role as to the prosecution of offences against 
Commonwealth law and is empowered to intervene at any stage of a 
prosecution for a Commonwealth offence instituted by another person, except a 
prosecution on indictment instituted by the Attorney-General or a Special 
Prosecutor. Pursuant to sub-section 9(5) of the Act the Director may take over 
a proceeding instituted by another person for commitment or for summary 
conviction. Having taken over the proceeding the Director may continue it with 
himself as informant or he may decline to carry it on further. Pursuant to 
sub-section 9(4) of the Act the Director may decline to proceed further in the 
prosecution of a person under commitment or who has been indicted. 

The power to intervene in summary or committal proceedings 

3.4 If a prosecution is instituted by an A.F.P. or other Commonwealth officer by 
far the most usual situation is that the Director carries on the prosecution once 
commenced. If there has been consultation with the D.P.P. prior to the 
institution of the prosecution there is unlikely to be any differences of view 
between such an informant and the D.P.P. as to the conduct of the prosecution. 
However, there may have been no prior consultation and, upon receipt of the 
brief of evidence, it may appear, having regard to the criteria to be applied in 
deciding whether to prosecute, that the prosecution should be brought to an 
end. Alternatively, events may have occurred or new evidence become available 
which makes it no longer appropriate for the prosecution to proceed. In that 
event instructions are sought from the informant to bring the prosecution to an 
end. If those instructions are forthcoming no necessity arises for the Director 
to exercise the power under sub-section 9(5). However, if the informant 
declines to give the instructions sought the Director, after considering any 
reasons advanced by the informant for the matter proceeding, will determine 
whether the prosecution should be taken over with a view to declining to carry 
it on further. 

3.5 In exceptional circumstances it may be appropriate for the Director to exercise 
the power under sub-section 9(5) to take over a proceeding instituted by an 
A.F.P. or other Commonwealth officer with a view to continuing the proceeding 
with the Director as informant, for example, where there are irreconcilable 
differences of opinion as to how the prosecution should be conducted. 

3.6 Different considerations apply to the exercise of the power under sub-section 
9(5) to take over a proceeding instituted by a private citizen with a view to 
either continuing it or bringing it to an end. The right of a private citizen to 
institute a prosecution for a breach of the law has long been regarded as "a 
valuable constitutional safeguard against inertia or partiality on the part of 
authority" (per Lord Wilberforce in Gouriet v. Union of Post Office Workers  
[1977] 3 All ER 70 at 79). On the other hand, that right may be employed to 
bring groundless, oppressive or frivolous prosecutions. A balance must therefore 
be struck between, on the one hand, the private citizen's rights under section 13 
of the Crimes Act and, on the other hand, the Director's statutory duty implicit 
in sub-section 9(5) to ensure that unworthy prosecutions do not proceed. 

3.7 A question whether the power under the sub-section should be exercised may 
arise at the instance of a party to the "private prosecution". Alternatively, the 
Director of his own motion may determine that the prosecution should not be 
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left in the hands of a "private informant". To enable the Director to determine 
whether he should exercise his powers under the sub-section in respect of such a 
prosecution the Director may require the person who instituted or is carrying on 
the proceeding to furnish him with a full report of the circumstances of the 
matter the subject of the proceeding together with other relevant information 
or material (section 12 of the Act). 

3.8 Any consideration whether the power under the sub-section should be exercised 
with a view to bringing a "private prosecution" to an end ordinarily would not 
involve as rigid an application of the above criteria to prosecute as would occur 
in the case of a prosecution instituted by an A.F.P. or other Commonwealth 
officer. However, the power will be exercised where there is clearly 
insufficient evidence available to support the charge or continuation of the 
prosecution is clearly contrary to the public interest. 

3.9 On the other hand, where it is proposed that the Director take over a "private 
prosecution" with a view to carrying it on, ordinarily the Director will 
determine whether it is appropriate that he do so having regard to the criteria 
to prosecute that would apply if the prosecution had been commenced by an 
A.F.P. or other Commonwealth officer. 

Declining to proceed further after commitment  

3.10 After the defendant has been committed for trial the question may arise, either 
on the initiative of the D.P.P. lawyers involved in the prosecution or as a result 
of an application by the defendant or his legal representatives, whether tie 
defendant should be indicted. In this regard, while certain senior D.P.P. lawyers 
have been authorised pursuant to paragraph 9(2)(b) of the Act to sign 
indictments, at the present time only the Director or the Senior Deputy 
Director as the Director's delegate can exercise the power under sub-section 
9(4) to decline to proceed further in a prosecution on indictment. 

3.1 1 Where the D.P.P. was involved in the decision to prosecute and conducted the 
proceedings leading to the commitment, it will be a most exceptional course for 
a decision to be made not to file an indictment. However, events may have 
occurred after the committal that make it no longer appropriate for the 
prosecution to proceed. Alternatively, the strength of the prosecution case may 
have to be reassessed having regard to the course of the committal proceedings. 
Where a question arises as to the exercise of the power under sub-section 9(4) it 
is determined on the criteria set out earlier on the decision to prosecute. In the 
normal course the A.F.P. or relevant Commonwealth Department or agency is 
consulted before any decision is made. 

3.12 Special mention should be made of no bill applications addressed to the 
Attorney-General. The Attorney-General has indicated to the Director that 
they should be determined by the Director and further stated that he would 
consider such applications addressed to him following an earlier refusal by the 
Director only in exceptional circumstances and only after consultation with the 
Director. This approach was approved by the Federal Court in Clyne v.  
Attorney-General (1984) 55 A.L.R. 92 at 99 in which Wilcox 3. said:- 

"Parliament has given to the Director the power to 
determine for himself whether an indictment shall be 
filed and whether a prosecution shall be discontinued. 



The evident Mention was to divorce the Government, 
and the Attorney-General in particular, from 
day-to-day decision making in those areas". 

4. SOME OTHER DECISIONS IN THE PROSECUTION PROCESS 

Mode of trial  

4.1 Where an indictable offence can be determined by a court of summary 
jurisdiction the prosecution plays a major role in the decision as to mode of 
trial; indeed, under some Acts the request or the consent of the prosecution is a 
pre-condition to summary disposition. 

4.2 In determining whether or not a case is appropriate for trial on indictment 
regard should be had to all the circumstances of the case including: 

any implied legislative preference for a particular mode of trial; 

the adequacy of sentencing options if the case were determined 
summarily; 

the delays, cost and adverse effect on witnesses likely to be occasioned 
by proceeding on indictment; 

in situations where a particular type of criminal activity is widespread, 
the desirability of a speedy resolution of some prosecutions in order to 
deter similar breaches; 

as well as such of the criteria relevant to the decision whether to prosecute as 
appear to be significant. 

4.3 A decision whether to insist upon or seek (as the case may be) trial on 
indictment should be made and communicated to the Jefendant and the court at 
the earliest possible stage. 

Charge-bargaining 

4.4 "Charge-bargaining" involves discussions between the defence and the 
prosecution in relation to the charges to be proceeded with. Such discussicris 
inay result in the defendant pleading guilty to fewer than all of the charges he 
is facing, or to a lesser charge or charges, with the remaining charges not being 
proceeded with. 

4.5 Charge-bargaining is to be distinguished from consultations with the trial judge 
as to the sentence the judge would be likely to impose in the event of the 
defendant pleading guilty to a criminal charge. As to such consultations the Full 
Court of the Supreme Court of Victoria in R. v. Marshall [1981] VR 725 at 732 
said: 

"Anything which suggests an arrangement in private 
between a judge and counsel in relation to the plea to 
be made or the sentence to be imposed must be 
studiously avoided. It is objectionable because it does 
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not take place in public, it excludes the person most 
vitally concerned, namely the accused, it is 
embarrassing to the Crown and it puts the judge in a 
false position which can only serve to weaken public 
confidence in the administration of justice." 

4.6 This statement has earlier referred to the care that must be taken in choosing 
the charge or charges to be laid. Nevertheless, circumstances can change and 
new facts can come to light. Arrangements as to charge or charges and plea 
can be consistent with the requirements of justice subject to the following 
constraints: 

a charge-bargaining proposal should not be initiated by the prosecution; 
and 

such a proposal should not be entertained by the prosecution unless - 

the charges to be proceeded with bear a reasonable relationship to 
the nature of the criminal conduct of the accused; 

those charges provide the basis for an appropriate sentence in all 
_ the circumstances of _the case; and 

there is evidence to support the charges. 

4.7 Any decision whether or not to agree to a proposal advanced by the defence, or 
to put a counter proposal to the defence, must take into account all the 
circumstances of the case and, in particular:- 

whether the defendant is willing to co-operate in the investigation or 
prosecution of others, or the extent to which the defendant has done so; 

whether the sentence that is likely to be imposed if the charges are 
varied as proposed (taking into account such matters as whether the 
defendant is already serving a term of imprisonment) would be 
appropriate for the criminal conduct involved; 

the desirability of prompt and certain despatch of the case; 

the defendant's antecedents; 

the strength of the prosecstion case; 

(0 the likelihood of adverse consequences to witnesses; 

in cases where there has been a financial loss to the Commonwealth or 
any person, whether the defendant has made restitution or 
arrangements for restitution; 

the need to avoid delay in the despatch of other pending cases; and 

the time and expense involved in a trial and any appeal proceedings. 
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4.8 In no circumstances should the prosecution entertain a charge-bargaining 
proposal initiated by the defence if the defendant maintains his innocence with 
respect to a charge or charges to which he has offered to plead guilty. 

4.9 Where the relevant legislation permits an indictable offence to be dealt with 
summarily, a proposal by the defence that a plea be accepted to a lesser 
number of charges or a lesser charge or charges may include a request that the 
proposed charges be dealt with summarily and that the prosecution either 
consent to or not oppose (as the legislation requires) summary disposition of the 
matter. Alternatively, the defence may indicate that the defendant will plead 
guilty to an existing charge or charges if the matter is dealt with summarily. 
While the decision of the prosecution in respect of such a request should be 
determined having regard to the above considerations reference should also be 
made to the considerations set out in the earlier sub-heading "Mode of Trial". 

4.1 0 Any participation of the prosecution in charge-bargaining discussions should be 
cleared by a senior D.P.P. lawyer, preferably the relevant Deputy Director. 
Where such discussions take place following a committal for trial the defence is 
to be informed in writing that any agreement which may be reached is subject 
to the approval of the Director. 

4.11 Where a charge-bargaining proposal is made in connection with a proceeding--for 
commitment or for summary conviction, the informant should be consulted and 
his instructions sought to proceed with any proposed agreement. If the 
informant declines to give the instructions sought and it is considered that in 
the interests of justice the proposed agreement should still be entered into, the 
matter should be referred to the Director to determine whether he should 
exercise his power under sub-section 9(5) of the Act to take over the proceeding. 

Indemnification of witnesses  

4.12 In principle it is desirable that the criminal justice system should operate 
without the need to grant an indemnity or immunity against prosecution to 
persons who participated in offences in order to secure their evidence against 
the principal offenders. However, it has tong been recognised that in some cases 
this course may be necessary in the interests of justice. 

4.1 3 Sub-section 9(6) of the Act provides, in effect, that where the Director 
considers it appropriate to do so he may give a person an undertaking that the 
evidence the person gives in specified proceedings for an offence against 
Commonwealth law will not be used in evidence against the person. Where the 
Director gives such an undertaking the person's evidence, by force of 
sub-section 9(6), is not admissible against the person "in any civil or criminal 
proceedings in a federal court or in a court of a State or Territory other than 
proceedings in respect of the falsity of evidence given by the person". 

4.14 Sub-section 9(6) of itself does not provide any immunity against prosecution and 
a person who is given an indemnity under the sub-section may still claim 
privilege against self-incrimination should he so choose (see generally Sorby v 
Commonwealth (1983) 57 AL3R 248). Accordingly, if the co-operation of a 
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prospective accomplice/witness is to be secured for the prosecution the 
decision whether or not to indemnify him will often essentially involve 
consideration whether it is in the interests of justice that he not be 
prosecuted in respect of some or all of the offences which can be 
established against him. It is for this reason that, as a general rule, an 
indemnity under this sub-section is only given as a last resort in order 
to secure for the prosecution the testimony of a relatively minor 
participant in the criminal activity which is the subject of the charges 
against a principal offender. Strong justification is required for any 
departure from this general rule. In particular, where the prospective 
accomplice/witness cannot be regarded as a minor participant yet his 
evidence may be necessary to secure the conviction of a principal 
offender, it may not be appropriate for that accomplice to be 
indemnified unless he is prosecuted in respect of at least some of the 
offences committed by him or some lesser charge or charges. 

4.15 On the other hand, an indemnity under sub-section 9(6) will be given more 
readily where, disregarding the witness' co-operation or likely co-operation 
with the authorities, his prosecution would not be warranted when regard is had 
to other public interest factors. 

4.16 Set out below is the list of matters on which information is ordinarily required 
to be furnished to the Director in support of a request for a witness to be given 
an indemnity under sub-section 9(6). The list should not be regarded as 
exhaustive. Further, it should not be assumed that because satisfactory 
information is provided in respect of the matters listed that the indemnity will 
be granted as a matter of course. 

The Facts  

(a) (i) A summary of the relevant facts indicating in 
particular the full extent of the involvement of 
the person proposed to be indemnified ("the 
witness") with the principal offender. 

Whether the participation in the offence by the 
witness was in any way prompted by the police 
or some other authority. 

Whether the available evidence (including that 
expected from the witness proposed to be 
indemnified) establishes prima facie the offences 
alleged against the principal offender. 

The Principal Offender  

(b) The charges preferred against the principal offender in the subject 
proceedings. 

(c) Whether the public interest requires that the case proceed against the 
principal offender. 

(d) Whether all possible alternatives to secure the conviction of the 
principal offender have been pursued so that indemnification of any 
accomplice is a Iflatter of last resort. 
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The Person for Whom Idemnification is Proposed  

Particulars of the general character of the witness and a full account of 
any prior criminal history together with details of any charges pending 
against the witness in respect of criminal conduct unrelated to the 
subject proceedings against the principal offender. 

Whether the witness is a principal in the criminal activity which is the 
subject of the proceedings or only a minor offender. 

The offences it is considered the witness has committed in respect of 
the criminal activity which is the subject of the proceedings against the 
principal offender. Whether there is sufficient admissible evidence 
available to establish prima facie any or all of those offences and, if so, 
whether it is intended to prosecute the witness for any such offence. 

Whether any reward or inducement other than an agreement to seek an 
indemnity was offered to the witness either as a condition of his being 
prepared to give evidence or otherwise. 

( ) A full statement, that has been signed by the witness if possible. If 
necessary, recourse should be had to obtaining a statement that is 
clearly inadmissible against the witness. Whether it is likely that the 
witness will give evidence in accordance with the statement once 
indemnified. 

The value of the witnessilikely evidence in the proceedings against the 
principal offender. Whether it is available from other sources. 

The effect, if any, the proposed indemnity under sub-section 9(6) and 
other indemnities (if any) will have upon the weight of the evidence the 
witness will be able to give having regard to any inducement given, 
previous denials by the witness, the present relationship of the witness 
to the principal offender etc. 

(1) Whether counsel (if briefed) agrees that the indemnity should be 
granted. 

Whether the witness' likely testimony will disclose the commission of 
an offence under State or foreign law and, if so, whether it is 
considered necessary to obtain an indemnity from the State or foreign 
authorities concerned. 

Details of any protection or special privileges to be provided to the 
witness and, if so, for what duration. 

Any other matters which may be thought relevant to a decision in the 
particular case. 
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5. CONCLUSION 

5.1 These guidelines do not attempt to cover all questions that can arise in the 
prosecution process and the role of the prosecutor in their determination. It is 
presently sufficient to state that throughout a prosecution the prosecutor must 
conduct himself in a manner which will maintain, promote and defend the 
interests of justice, for in the final analysis the prosecutor is not a servant of 
Government or of individuals - he is a servant of justice. At the same time it is 
important not to lose sight of the fact that the prosecutor discharges his 
responsibilities in an adversarial context and seeks to have the prosecution case 
sustained. Accordingly, while that case must at all times be presented to the 
court fairly and justly, the community is entitled to expect that it will also be 
presented fearlessly, vigourously and skilfully. 

5.2 It is intended that this statement will be kept under review. Any changes will 
be made public. 
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23 June 1988 

Mr Gordon F Proudfoot 
Canadian Bar Association 
Cl- Boyne Clarke 
Barristers & Solicitors 
PO Box 876 
Dartmouth 
Nova Scotia B2Y 3Z5 
CANADA 

Dear Mr Proudfoot 

I have your letter of 25 May 1988 regarding the Canadian Bar 
Association's submission to a Royal Commission of Enquiry. 

The issue of disclosure in criminal cases was the subject of the 
Criminal Law Reform Committee's final report. I attach a copy of 
the report which canvasses the present law in New Zealand, reviews 
current legal practice, and makes recommendations for legislative 
change. I can tell you that the report will form the basis of 
Government legislation on the topic. 

The current position in New Zealand law is that the prosecution 
has a duty to disclose to the defence the name and address of any 
person interviewed by the Police (but not to be called as a 
prosecution witness) who can give evidence on a material subject, 
whether or not the prosecution considers the person creditworthy. 
This statement of the law derives from R v Mason [1975] 2 NZLR 
289; [1976] 2 NZLR 122 (CA). There is no general duty to go 
further and disclose the actual information tendered to the 
Police. However, the court recognised that there may be 
exceptional circumstances in which a failure to disclose the 
substance of the information could give rise to a miscarriage of 
justice. 

Disclosure of statements taken from a defendant is reasonably 
common practice, but by no means automatic. The Criminal Law 
Reform Committee recommended that any such statements, or other 
records of interviews with a defendant, should be disclosed on 
request before the defendant is asked to plead to the charge. 



2 

These matters are all canvassed in the Committee's report. In 
particular, I refer you to paragraphs 13-20, 50-60, 115-156 and to 
Part IV, which contains the Committee's proposed legislative 
scheme. 

I trust these comments will be of some assistance in the 
preparation of your brief. 

Yours sincerely 

Minister of Justice 
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Ill JUN 2 8 nee MINISTERIE VAN JUSTITIE 
Postbus 20301 
2500 EH 's-Gravenhage 
ted (070) 70 79 11, telex 34554 mv] nI 

TO: mr. Proudfoot 
P.O. Box 876 
Dartmouth, Nova Scotia 
CANADA B2Y 3Z5 

Uw brief: Ons kenmerk: DIDO/APP-127 
Onderwerp: Datum : 21 June 1988 

Doorkiesnummer: 070-70 68 50 

Dear mr. Proudfoot, 

In reply to your letter of 25 May 1-988 concerning the Canadian 
Bar submission to the Royal Commission on the prosecution of 
Donald Marshall Jr, I would inform you as follows. 

Under Articles 30 et seq. of the code of Criminal Procedure 
(Wetboek van Strafvordering, Sv.), the suspect is allowed 
access to the trial document. However, during the preliminary 
judicial examination the examining magistrate is authorised to 
withhold certain trial documents from the suspect and the defence 
counsel (Article 51, Sv). The Public Prosecutor is also entitled 
to do so. 

In such cases the suspect must be informed in writing that the 
document to which he has been given access are incomplete 
(Article 30, paragraph 2, Sv.). He must be allowed to see the 
official record of his interrogation. The same applies to 
official records of the interrogations of other individuals, if 
their contents have been reported to the suspect by word of mouth. 
However, an exeption can legally be made with regard to the 
official reports of interrogations at which the suspect was not 
present (Article 31, paragraph 1 b, Sv.). 

Once the examination has been concluded the suspect is entitled 
to see all of the trial documents (Article 33, Sv.), including 
statements by experts regarding the extent to which he may be 
held responsible for his actions. 

Article 51 of the Sy. explicitly accords the defence counsel the 
same rights as those granted to the suspect by Articles 30-34 of 
the Sv. Naturally, this also applies to trial documents in cases 
where the suspects are not being held in custody. If documents 
are withheld from the suspect, he is entitled (under Article 32, 
Sv.) to submit a petition to the court to which the Public 

- Prosecutor - 
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Prosecutor or the examining magistrate is attached. It is only 
during the preliminary judidial examination that the law makes 
provision for the defence counsel to be present at the 
interrogations of witnesses (Article 186, Sv.). The suspect may 
not attend the interrogations of witnesses unless the 
circumstances for which provision is made in Article 187, Sv. 
obtain. However, he is informed of the statements made by 
witnesses as soon as he himself is interrogated. Here, too, the 
proviso that this must not conflict with the interests of the 
examination (Article 209, Sv.9) is applicable. 

The Code of Criminal Procedure has little to say on the subject 
of the interrogation of witnesses by investigating officers. 
Article 159 of the Sy. requires the Assistant Public Prosecutors 
and the other investigating officers to wait for orders from the 
Public Prosecutor after drawing up their first official report. 
It is only if the importance of the investigation is such that 
further delay is impossible that they continue their 
investigation, collecting data which may help to advance the 
case and drawing up official reports on suspect or his lawyer to 
be present during this investigation. There are no provisions in 
the law which might imply or give rise to such an obligation. Nor 
is the Public Prosecutor obliged to allow the suspect or the 
defence counsel to be present on any occasions when he is 
questioning witnesses, which he may do on the basis of his 
personal competence to investigate offences. (Article 148, 
paragraph 3, Sv.). 

Yours sincerely, 

mr. M.H.J.M. van Hezik 
Information Department 



VI11.1. Wetboek van Strafvordering 

- 2. Hem worth daartoe. telkens wanneer hij dit verzoekt, zooveel mogelijk de 
gelegenheid verschaft om zich met zijn raadsman of met zijne raadslieden in verbin-
ding te stellen. 

Art. 29.- 1. In alle gevallen waarin iemand als verdachte worth gehoord. ont-
houdt de verhoorende rechter of ambtenaar zich van alles wat de strekkine heeft eene 
verklaring te verkrijgen. waarvan niet gezegd kan worden dat zij in vrijheicris afgelegd. 
De verdachte is niet tot antvvoorden verplicht. 

- 2. Voor het verhoor wordt de verdachte medegedeeld dat hijniet verplicht is tot 
antwoorden. 

3. De verklaringen van den verdachte. bepaaldelijk die v..elke eene bekentenis 
van schuld inhouden, worden in het proces-verbaal van het verhoor zoovecl mogelijk 
in zijne eigen woorden opgenomen. De mededeling bedoeld in het tweede lid wordt in 
het proces-verbaal opgenomen.(• 1) 

Art. 30. - I. Tijdens het eerechtelijk vooronderzoek staat de rechter-commissa-
ris, en overieens tijdens het voorbereiciende onderzoek het openbaar ministerie. aan-
den verdactite op diens verzoek toe van de processtukken kennis te nemen. 

- 2. Niettemin kan de rechter-commissarts of het openbaar ministerie, indien het 
belang van het onderzoek dit vordert. den verdachte de kennisnemine van bepaalde 
processtukken onthouden. In dit geval wordt den verdachte schriftelijk medegedeeld 
dat de hem ter inzage gegeven stukken Met volledig zijn. 

Art. 31. Aan den verdachte mag niet worden onthouden de kennisneming van: 
de processen-verbaal van zijne verhooren, 
de processen-verbaal betreffende verhooren of handelingen van onderzoek, 

waarbij hij of zijn raadsman de bevoeedheid heeft gehad tegenwoordig te zijn. tenzij en 
voor zoover uit een proces-verbaal brijkt van eenige omstandigheid waarvan hij in het 
belang van het onderzoek tijdelijk onkundig mod t blijven. en in verband daarmede een 
bevel als bedoeld in artikel 50. tweede lid, is geeeven: 

de processen-verbaal van verhooren, van waker inhoud hem mondeling volledi-
ge mededeeline is gedaan. 

Art. 32. Ingeval den verdachte de kennisnemine van processtukken wordt onthou-
den. kan hij daarteeen binnen drie dagen na de mededeeline vermeld in het tweede lid 
van artikel 30. een bezwaarschrift indienen bij het gerecht waartoe het openbaar 
ministerie of de rechter-commissaris behoort. dat binnen vijf dagen beslist. 

Art. 33. De kennisneming van alle processtukken in het oorspronkelijk of in 
afschrift mag den verdachte met worden onthouden zoodra de beschikkine tot sluiting 
van het gerechtelijk vooronderzoek overeenkomstig artikel 238 voor den officier van 
justitie onherroepelijk is eeworden. dan wel het gerechtelijk vooronderzoek met 
toepassine van artikel 258. tweede lid, is beeincligd. of. indien een gerechtelijk 
vooronderzoek Met heeft plaats eehad. zoodra de kennisgeving van verdere vervol-
gine of de dagvaarding. ter terectitzitting in eersten aanleg is beteekend.(•2) 

Art. 34. - I. De wijze waarop de kennisneming van processtukken mag geschie-
den. wordt gereeeld bij aleemeenen maatregel van bestuur. 

De verdachte kan van de stukken waarvan hem de kennisnemine is toeee-
staan. ter griffie afschrift krijgen; doch het onderzoek mag daardoor niet worden 
opgehouden. 

Omtrent het verstrekken van afschriften en uittreksels worden regelen ge-
steld bij algemene maatregel van bestuur.(•3) 

Art. 35. - 1. Het gerecht dat tot eenige beslissing in de zaak is geroepen. is 
bevoegd den verdachte in de gelegenheid te stellen om te worden gehoord. 

- 2. Aan een daartoe strekkend verzoek van den verdachte worth gevotg gegeven, 
tenzij het belang van het onderzoek dit verbiedt. 

3. Artikel 23, laatste lid, is van toepassing. 
Art. 36. - 1. Wordt eene vervolging met voortgezet, dan kan het gerecht in fei-

telijken aanleg. voor hetwelk de zaak het laatst werd vervolgd, op het verzoek van den 
verdachte verklaren dat de zaak geeindigd is. De verdachte wordt gehoord, althans 
opgeroepen. 

2. Het gerecht is bevoegd, de beslissing op het verzoek telkens gedurende een 
bepaalden tijd aan te houden, indien het openbaar ministerie aannemelijk maakt dat 
alsnog verdere vervolging zal pleats vinden. • 

- 3. De beschikking wordt onverwijld aan den verdachte beteekend. 

(1) Art. 29 ts gewijzigd bij de Wet van 26 okt. 1973. Sib. 509. 
('2) Art. 33 is gewijzigd btj de Wet van 26 junt 1975. Sib. 340. 
(3) Art. 34 is gewtjzigd bij de Wet van 28 maan 1963. Sib. 130. 
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VI11.1. Wetboek van Strafvordering 

7. de door Onze Minister van Justitie aangewezen andere ambtenaren van het 
Korps Rijkspolitie en van gemeentepolitie; 

8'. de door Onze Minister van Justitie aangewezen andere onderofficieren van de 
Koninklijke marechaussee.(•1) 

Art. 155. De hulpofficieren van justitie bij de nummers 1-6 van artikel 154 vermeld, 
doen de processen-verbaal, bij hen ingekomen of door hen opgemaakt, en de 
inbeslaggenomen voorwerpen onverwijld toekomen aan de officier van justitie.(•2) 

Art. 156. - 1. De hulpofficieren van justitie bij de nummers 7 en 8 van artikel 154 
vermeld en de ambtenaren, bedoeld bij artikel 141, die geen hulpofficier van justitie 
zijn, doen hun processen-verbaal, de aangiften of berichten ter zake van strafbare 
feiten, met de inbeslaggenomen voorwerpen, onverwijld toekomen aan de hulpoffi-
e'er van justitie, bedoeld bij artikel 155, onder wiens rechtstreeks bevel of toezicht zij 
staan voor zover Onze Minister van Justine niet anders bepaalt. 

- 2. De officier van justitie kan in bijzondere gevallen gelasten, dat een en ander 
hem, in afwijking van het voorafgaande lid. rechtstreeks zal worden toegezonden.(•2) 

Art. 157. Onverminderd het bepaalde in bijzondere wetten doen de personen 
bedoeld bij artikel 142 hun processen-verbaal. de aaneiften of berichten ter zake van 
strafbare feiten. met de inbeslageenomen voorwerpen, onverwijld toekomen aan de 
officier van justitie, voor zover Onze Minister van Justitie Met anders bepaalt.( 2) 

Art. 158. Kan het optreden van de officier van jusfitie Met worden afgewacht, dan 
heeft ook -ieder zijner trulpofficieren de bevoegdheden bij de artikelen 150 en 151 
omschreven.(•2) '- 

Art. 159. Na overeenkomstig de voorgaande vier artikelen te hebben gehandeld, 
wachten de hulpofficieren van justitie en de overige opsporingsambtenaren de nadere 
boelen van de officier van justitie af; gedooet het belane van het onderzoek zodanig 
afwachten Met. dan zetten zij het onderzoek inmiddels voort en winnen zij de 
nanchten in, die de zaak tot meer klaarheid kunnen brengen. Van dit onderzoek en de 
ingewonnen narichten doen zij blijken bij proces-verbaal. waarmede zij handelen 
overeenkomstig de artikelen 155. 156 of 157.(*2) 

V1ERDE AFDEELING 

Aangiften en klachten 

Art. 160. - 1. leder die kennis draagt van een der misdrijven omschreven in de 
artikelen 92-110 van het Wetboek van Strafrecht. in Titel VII van het Tweede Boek 
van dat Wetboek. voor zoover daardoor levenseevaar is veroorzaakt, of in de artikelen 
287-299 van dat wetboek. van menschenroof or van verkrachting, is verplicht daarvan 
onverwijld aangifte te doen bij een opsporingsambtenaar. 

De bepaling van het eerste lid is Met van toepassine op hem die door de 
aangifte gevaar zou doen ontstaan voor eene vervolging van ziehzelven of van iemand 
bij wiens vervolgine hij zich van het afleggen van getuieenis zou kunnen verschoonen. 

Evenzoo is eder die kennis draagt dat iemana gevangen gehouden wordt.op 
eene plaats die niet wettig daarvoor bestemd is, verplicht daarvan onverwijld aangifte 
te doen bij een opsporingsambtenaar. 

Art. 161. leder die kennis draagt van een begaan strafbaar feit is bevoegd daarvan 
aangifte of klachte te doen. 

Art. 162. - 1. Openbare colleges en ambtenaren die in de uitoefening van hun 
bedienine kennis krijgen van een misdrijf met de opsporinewaarvan zij met zijn belast. 
zijn verplicht daarvan onverwijld aangifte te doen. met afgifte van de tot de zaak 
betrekkelijke stukken. aan de officier van justitie of aan een van zijn hulpofficieren. 

indien het misdrijf is een ambtsmisdrijf als bedoeld in titel XXInI1 van het 
Tweede Bock van het Wetboek van Strafrecht. dan wel 

indien het misdrijf is begaan door een ambtenaa)-  die daarbij een bijzondere 
_ ambtsplicht heeft geschonden of daarbij gebruik heeft gemaakt van macht, gelegen- 
heid of middel hem door z0 ambt geschonken, dan v+fel 

indien door het misdrijf inbreuk op of onrechtmafig gebruik wordt gemaakt van 
een regeling waarvan de uitvoering of de zorg voor de naleving aan hen is opgedragen. 

Zij verschaffen de officier van justitie of de door deze aangewezen hulpoffi-
cier desgevraagd alle inlichtingen omtrent strafbare feiten met de opsponng waarvan 
zij Met zijn belast en die in de uitoefening van hun bedierung te hunner kennis zijn 
gekomen. 

De bepalingen van het eerste en tweede lid zijn niet van toepassing op de 
ambtenaar die door-het doen van aangifte of het verschaffen van mlichtingen gevaar 

ti An. 154 is gewijzigd bij de Wetten van 4 juli 1957. Stb. 244. 24 out. 1979. Stb. 615. 

(•2) De art. 155.159 zijn gewijzigd bij de Wet van 4 juli 1957. 5th. 244. 
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VIII.1. Wetboek van Strafvordering 

vooronderzoek geen grond bestaat, verklaart hij dit bij een met redenen omklede 
beschikking. 

Onverminderd het bepaalde in artikel 181 kan de rechter-commissaris, zo de 
verdachte zich in voorlopige hechtenis bevindt en aan hem nog niet een dagvaarding 
ter terechtzitting of een kennisgeving van verdere vervolging islpetekend, ambtshalve 
of op het verzoek van de verdachte een gerechtelijk vooronderzoek instellen ten 
aanzien van het feit waarvoor de voorlopige hechtems is bevolen. Indien de rechter-
commissaris oordeelt, dat grond tot gebruik van deze bevoegdheid bestaat, verklaart 
hij dit bij een met redenen omkleede beschikking. Een afschrift daarvan zendt hij aan 
de officier van justitie. 

Zodra een overeenkomstig het voorgaande lid ingesteld eerechtelijk vooron-
derzoek moet worden uitgebreid tot andere strafbare feiten, dient de officier van 
justitie een daartoe strekkende vordering in. 

Wanneer een meer nauwkeurige omschrijving van het feit mogelijk is gewor-
den. dient de officier van justitie een dienovereenkomstige vordering in, zodra het 
belang van het onderzoek de -indiening toelaat. 

Artikef 182. tweede lid, en artikel 183 zijn van overeenkomstige toepas-
sing.(• 1) 

TWEEDE AFDEEL1NG 

Instellen van het gerechtelijk vooronderzoek 

Art. 185. — 1. Indien tot het instellen van het onderzoek wordt overgegaan. 
worden zo spoedig en zo dikwijls het belang der zaak dit vordert, verdachten, getuigen 
en deskundigen gehoord. Bestaat een redelijk vermoeden dat de verdachte op geld 
waardeerbaar voordeel van enig belang heeft verkregen door middel van of uit het feit 
ter zake waarvan het onderzoek wordt ingesteld. dan wordt dit mede in het onderzoek 
bet rok ken. 

— 2. Op uitnodieing van de rechter-commissaris of voor zover deze op een 
schriftelijk daartoe gedaan verzoek verklaard heeft daarteeen geen bezwaar te heb-
ben. kan de officier van justitie de verhoren ached of gecTeeltelijk bijwonen. Hij is 
daartoe steeds bevoegd. indien de raadsman bij het verhoor tegenwoordig is. In dit 
geval bevordert de reChter-commissaris, op het verzoek van de officier van justitie, dal 
deze bij de verhoren tegenv;oordig kan zijn, zonder dat het onderzoek daardoor mag 
worden 9pgehouden. 

3. De officier van justitie kan, ook wanneer hij de verhoren niet bijwoont, de 
vragen opeeven. die hij wenst te zien gesteld.(' 2) 

Art. 186. — 1. Voor zoover het belang van het onderzoek dit naar het oordeel van 
den rechter-commissaris met verbiedt. is de raadsman bevoegd de verhooren bij te 
wonen. De rechter-commissaris bevordert. op het verzoek van den raadsman, dat 
deze bij de verhooren tegenwoordie kan zijn, zonder dat het onderzoek daardoor mae 
worden opeehouden. 

2. Inaien de raadsman het verhoor bijwoont. noodigt de rechter-commissaris 
hem uit om in of buiten tegenwoordigheid van den te verhooren persoon de vragen op 
te geven. die hij wenscht te zien gesteld. 

3. Indien de raadsman het verhoor niet bijwoont, kan hij de vragen opgeven, die 
hij wenscht te zien gesteld. 

4. Het eerste lid is niet van toepassing ten aanzien van den raadsman van een 
verdachte die zich naar het oordeel van den rechter-coitimissaris desbewust en zonder 
dat van eene geldige reden van verhindering aan zijne verschijning in het 
gerechtelijk vooronderzoek onttrekt. 

Art. 187. Indien er naar zijn oordeel gegrond vermoeden bestaat dat de getuige of 
de deskundige niet ter terechtzitting zal -kunnen verschijnen, noodig.t de rechter-
commissaris den officier van justitie, den verdachte en den raadsman tot bijwoning van 
het verhoor uit, tenzij het belang van het onderzoek geen uitstel van bet verhoor 
gedoogd. 

Art. 188. De rechter-commissaris neemt de noodige maatregelen om te beletten 
dat de ten verhoore verschenen verdachten, getuigen en deskundigen zich vdor of 
tijdens hun verhoor met elkander onderhouden. 

Art. 189. — 1. De verdachten, getuigen en deskundigen worden ieder afzonderlijk 
verhoord. 

— 2. De rechter-commissaris kan hen echter, hetzij ambtshalve, hetzij op de 
vordering van den officier van justitie of op het verzoek van den verdachte of diens 

(.1) An. 184 is gewijzigd bij de Wet van 26 okt. 1973. Srb 509. 
('2) An. 185 is gewijzigd bij de Wet van 31 maart 1983. SM. 153. 
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VIII.!. Wetboek van Strafvordering 

- 2. Het bevel vermeldt de redenen welke tot de inverzekeringstelling hebben 
geleid. 

Art. 207.- I. Telkens ter gelegenheid van het eerste verhoor van de verdachte, 
nadat een vordering als vermeld in de artikelen 181, 182 en 184. derde en vierde lid, is 
ingekomen. dan wel een beschikking als bedoeld in artikel 184, tweede lid, is gegeven, 
worth hem door de rechter-commissaris een afschrift van die vordering of beschikking 
ter hand gesteld. 

2. De rechter-commissaris kan echter bevelen, dat de vordering of de beschik-
king reeds vi5Or het verhoor aan e verdachte zal worden betekend.( 1) 

Art. 208. - 1. De verdachte kan bij zijn verhoor mondeling getuigen en deskundi-
gen alsmede feiten ten onderzoek opgeven. Bij het proces-verbaal wordt voor zoover 
de opgavc redelijke grenzen niet overschrijdt, van een en ander melding gemaakt, met 
korte aanduiding van hetgeen de getuigen en deskundigen volgens de opgave van den 
verdachte zouden kunnen verklaren. 

- 2. Indien de rechter-commissaris bezwaar heeft, hetzij teeen het vermelden van 
een en ander in het proces-verbaal, hetzij tegen het hooren van de opgegeven getuigen 
of deskundieen, hetzij tegen het onderzoel:naar de opgegeven feiten, deelt hij zijne 
weigering om tot een of ander over te gaan. bij het verhoor of het eerstyolgend verhoor 
aan den verdachte mede. 

3. De verdachte kan binnen drie dagen daarna tegen die weigering een bezwaar-
schrift indienen bij de rechtbank die zoo spoedig moeelijk beslist. 

Art. 209. Den verdachte worth bij zijn verhoor mondeling mededeeling gedaan van 
de verklaringen van getuigen en deskundigen, die buiten zijne tegenwoordigheid zijn 
gehoord. voor zoover naar het oordeel van den rechter-commissaris het belang van het 
onderzoek dit niet verbiedt. Wordt den verdachte de wetenschap van bepaalde 
opeaven onthouden. dan geeft de rechter-commissaris hem dit mondeling te kennen. 

VIERDE AFDEELING 

Het verhoor van den getuige 

Art. 210. De rechter-commissaris verhoort den getuiee. wiens verhoor door hem 
wenschelijk worth geoordeeld. door den rechter wordt bevolen of door den officier 
van Justine wordt eevorderd. Hij kan diens dagvaarding bevelen. 

Art. 211. - 1. be eerste twee eden van artikel 201 alsmede de artikelen 203 en 
204 vinden ten aanzien van het verhoor van getuigen. die zich in een ander kanton of 
arrondissement of in de Nederlandse Antillen of Aruba ophouden. overeenkomstiee 
toepassmg. Op den verhoorenden rechter binnen het rijk zijn dan de artikelen dezer 
afdeeline van toepassing. met uitzondering van de artikelen 221-225. 

- 2. 'Houdt de getuige zich op in een ander arrondissement, dan beveelt de 
rechter-commissaris diens dagvaarding alleen. indien hij eene overkomst noodzakelijk 
of in het belang van den getuiee oordeelt. Het bevel wordt geeeven. hetzij ambtshalve. 
hetzij op de vordering van den officier van justitie of op het verzoek van den verdachte 
of diens raadsman. In de daevaardine worth van de noodzakelijkheid der overkomst of 
van het belang van den getuige melding gemaakt.(•2) 

Art. 212. - 1. Indien de getuige verhinderd is te verschijnen • kan zijn verhoor 
geschieden op de plaats waar hij zich ophoudt. 

- 2. De rechter-commissaris kan daartoe met de personen door hem aangewezen, 
en met inachtneming van de bepalingen van artikel 192 elke plaats betreden. 

Art. 213. - I. leder die als getuige is gedagvaard, is verplicht voor den rechter-
commissaris te verschijnen. 

- 2. Indien de getuige niet op de dagvaarding verschijnt, kan de rechttr-commis-
saris hem andermaal doen dagvaarden en daarbij voegen een bevel tot mgdebrenging 
of zoodanig bevel later uitvaardigen. 

Art. 214. - 1. Indien dit in het belang van het onderzoek dringend ribo' dzakelijk 
is, kan de rechter-commissaris bevelen dat de ovcreenkomstig het voorgaande artikel 
medegebrachte getuige gedurende ten hoogste vier en twintig uren in eene door hem 
aan te wijzen plaats in verzekering zal worden gesteld. 

- 2. Het bevel vermeldt de redenen die tot de inverzekeringstelling hebben geleid. 
Art. 215. De getuige verklaart de geheele waarheid en niets dan de waarheid te 

zullen zeegen. 
Art. 21-6. - 1. De rechter-commissaris beCedigt, indien er naar zijn oordeel ge-

grond vermoeden bestaat dat de getuige niet op de terechtzitting zal kunnen verschij-
nen. of in geval de overlegging van beeedigde getuigenissen noodig is om de uitleve- 

Art. 207 is gewnzigd bit de Wet van 26 okt. 1973. Stb. 509. 
Art. 211 is gewijogd bij de Wetten van 11 dec. 1980. 5th 666. 12 dec. 1985. Sib. 662 (i.w.o. 1 Jan. 1986). 
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Der Bundesminister der Justiz 
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(Geschaftszelchen: be! Antwort lortte angeben) 

5300Bonn2,clarix 21 July 1988 
HeinemannstraBe 6, Postfach 20 03 65 
Telefon: (02 28) 58-1 

bei Durchwahl 58)4289  

Teletex.  228 37 59 = BMJ 

Telefax: (02 28) 58 45 25 

BOYNE CLARKE 
Barristers & Solicitors 
Suite 700, Belmont House 
33 Alderney Drive 
P.O. Box 876 

Dartmouth, Nova Scotia B2Y 3Z5 

Canada 

Dear Mr. Proudfoot, 

Thank you for your letter of 25 May 1988, in reply to 

which I should like to give you the following information: 

Pursuant to section 147 subsection 1 of the German Criminal 

Procedure Code, defence counsel is entitled to inspect 

those files which are available to the court as well as 

those which would have to be submitted to the court if 

an indictment were to be preferred, and to inspect items 

of evidence that are in official custody. However, according 

to subsection 2 of this provision, defence counsel may be 

denied inspection of the files or of individual documents 

on file and may be denied inspection of the items of 

evidence in official custody where no note has yet been 

made in the files stating that investigations have been 

completed and where inspection of the files would jeopardise 

the purpose of the investigation. By virtue of subsection 3 
of section 147 of the German Criminal Procedure Code the 

following exceptions are made in respect of the above 

restriction: inspection of written records made of the 
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examination of the accused and of those judicial investiga-

tory acts in respect of which defence counsel's presence 

was permitted or should have been permitted. 

Where a witness is examined by a judge defence counsel's 

presence is permitted pursuant to section 168 a subsection 2 

of the German Criminal Procedure Code. On the other hand, 

however, defence counsel's right to be present does not 

apply where a witness is examined by the public prosecutor. 

The interaction of these two provisions thus has the effect 

that on application defence counsel must be given access, 

at any stage, to the written record of a judicial examination 

of a witness, i.e. also where investigations are still in 

progress. On the other hand, under the conditions referred to, 

he may be denied inspection of the files until the investiga-

tions have been completed in a case where the witness was 

examined by the police or the public prosecution. 

Furthermore, according to section 160 subsection 2 of the 

German Criminal Procedure Code the public prosecutor is 

obliged to investigate not only incriminating but also 

exonerating factors and, where there is a fear that any 

evidence may be lost, he has to make sure that such evidence 

is taken. 

For your information, I am enclosing photocopies of sections 

147 and 168 c of the German Criminal Procedure Code, to which 

reference has been made above. 

Yours sincerely, 

For t Federal Minister of Justice, 
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in the file; he also will be provided informally a copy of the 

decision. 

Section 146. mon  

(1) The defense of several accused by a common defense counsel is 

not permitted,. 

Section 147. ;;;=....c;L..=...:==.7. 

The defense counsel is entitled to inspect those files which 
are available to the court, those which would have to be submitted to 
the court if charges have been preferred, and to inspect officially 

secured pieces of evidence. 

If the termination of the investigations has not yet been 
noted in the file, the defense counsel iTiay be rfused inspection of 
the files of individual documents, as yell as tne inspection of offi-
cially secured pieces of evidence, if such may encanger the purpose of 

investigation. 

At no stage of the proceedings may the defense counsel be 
denied the inspection of the minutes concerning the examination of the 
accused, nor of such judicial acts of investigation to which the 
defense counsel has been or should have been admitted as well as the 

inspection of expert opinions. 

Upon motion, the defense counsel may be permitted to take the 
files, with the exception of pieces of evidence, to his office or to 
his apartment for inspection, unless there are significant reasons to 
the contrary. The decision is not subject to attack. 

Regarding the permission to inspect the files, the office of 
the public prosecutor will decide during the preliminary 
investigation; in other cases, the presiding judge of the court before 

which the case is pending is competent. 

If the reason denying the inspection of the files has not 
ceased to exist already before, the office of the public prosecutor 
must rescind the order no later than upon completion of the investiga-
tion. The defense counsel shall be notified as soon as the right to 
inspect the records exists again without restriction. 

Section 148. Attorney-Client Communication.  

(1) Tlile accused, even if not at large, is entitled to com-
municate with the defense counsel in writing as well as orally. 
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The latter signs and certifies the correctness of the transcript. The 
proof of the incorrectness of the transcript is permitted. 

Section 168b. Records of the Public Prosecutor. 

The result of investigation acts by the office of the public 
prosecutor shall be made part of the records. 

The examination of the accused, the witnesses and experts 
shall be recorded pursuant to Sections 168, 168a as far as this can be 
made without a considerable delay of the investigations. 

Section 168c. ,Rioht to be Present.  

(1) The prosecutor and the defense counsel are permitted to be 
present during the judicial examination of the accused. 

(2)The prosecutor, the accused and the defense counsel are per-
mitted to be present during the judicial examination of a witness or 
expert. 

The judge may preclude an accused from being present at the 
hearing if his presence would endanger the purpose of the investiga-
tion. This especially applies if it is expected that a witness will 
not tell the truth in the presence of the accused. 

If an accused, not being at liberty, has a defense counsel he 
is entitled to be present only at such hearings held at the court of 
that place where he is in custody. 

The persons entitled to be present shall be previously 
notified of the hearing date. The notification is not made if it 
would endanger the success of the investigation. The persons entitled 
to be present may not request postponement of a hearing when they are 
prevented from being present. 

Section 168d. Judicial Inspection.  

The prosecutor, the accused and the defense counsel are per-
mitted to be present at the hearing when a judicial inspection is 
made. Section 168c, paragraph (3), first sentence, paragraphs (4) and 
(5) apply m tatis mutandis,  

If at the judicial inspection experts are consulted, the 
accused may request that the experts to be recommended by him for the 
trial be summoned to the hearing and if the judge rejects the request, 

C-85 



Appendix D  ' 

Uniform Law Conference Disclosure Guidelines  

It is recognized that there is a general duty upon Crown Counsel 
to disclose the case in chief for the prosecution to counsel for 
the accused, and to make defence counsel aware of the existence 
of all relevant evidence. The Crown, in giving disclosure, must 
be cognizant of the importance of reviewing information received, 
prior to disclosure. Matters of opinion expressed or 
information, which on public policy grounds could jeopardize a 
state or individual interest, should be the subject of careful 
scrutiny. 

The purpose of disclosure by the Crown of the case against the 
accused is threefold: 

to ensure the defence is aware of the case which must be 
met, and is not taken by surprise and is able to adequately 
prepare their defence on behalf of the client; 

to resolve non-contentious and time-consuming issues in 
advance of the trial in an effort to ensure more efficient use of 
court time; 

to encourage the entering of guilty pleas at a date 
early in the proceedings. 

The guiding principle should always be full and fair 
disclosure restricted only by a demonstrable need to protect the 
integrity of the prosecution. 

Pursuant to this duty, upon request, the accused is entitled to 
full disclosure of the case in chief for the Crown and in this 
context full disclosure shall mean the provision to counsel for 
the accused, as soon as reasonably practical, but in any event 
prior to the preliminary of trial, as the case may be, of the 
following information: 

The circumstances of the offence. The method of 
providing the circumstances may include the provision of contents 
of the police report, the provision of a summary prepared by the 
investigating policy agency of the case as a whole, the provision 
of a summary of witnesses' statements or the contents of 
witnesses statements. 

A copy of any statement made by the accused to persons 
in authority and in the case of verbal statements, a verbatim 
account of the statement. 

91 
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A copy of the accused's criminal record. 

Copies of medical and laboratory reports. 

Access to any exhibits intended to be introduced and 
where applicable, copies of such exhibits. 

A copy of the information. 

Additional disclosure beyond what is outlined above is to be 
at the discretion of the Crown Attorney responsible for the 
prosecution balancing the principle of full and fair disclosure 
with the need to prevent endangering the life or safety of 
witnesses or interference with the administration of justice. 
Such additional disclosure may include the following: 

Copies of the Criminal records of witnesses. 

Names and addresses of any potential witnesses keeping 
in mind possible need for protection from intimidation or 
harassment. 

The method of disclosure of evidence to an unrepresented 
accused remains in the discretion of the Crown Attorney 
responsible for the prosecution. 

It is understood that there is a continuing obligation on 
the prosecution to disclose any new relevant evidence that 
becomes known to the prosecution without need for a further 
request for disclosure. 

It is recognized that the precise mechanics or procedure for 
providing disclosure will vay from jurisdiction to jurisdiction 
throughout the country keeping in mind that full and fair 
disclosure whould be given unless there is a demonstrable need 
that such full and fair disclosure should not be given. 



Appendix E 

1981-Ontario Disclosure Guidelines 

Guidelines To Crown Attorneys and Other Crown Counsel in the 
Ministry of the Attorney General with respect to Disclosure to 
the Crown in Criminal Cases 

Introduction 

It is recognized that generally there is a duty on the 
Crown: 

(a) to disclose the Crown's case; 
and (b) to make defence aware of the existence of any other 
evidence relevant to the main issues which may be helpful to the 
defence and which is worthy of consideration by the Court but 
which the defence may not intend to call as part of its case. 

These guidelines are intended to provide a method of making 
such disclosure. 

It is recognized that the precise mechanics or procedures 
adopted in carrying out these guidelines will vary from 
jurisdiction to jurisdiction throughout the Province and will be 
determined by the local Crown Attorney in accordance with the 
local Crown and Police resources and with the needs of the local 
Defence Bar. 

Generally, disclosure with respect to summary conviction and 
hybrid offences need not be formalized as with other indictable 
offences. 

First Appearance Disclosure 

5.(a)Where resources and personnel permit the accused should be 
provided at the time of his first appearance with a document 
similar in nature to Appendix "A" to these guidelines [not 
attached). 

(b)Where resources and/or personnel are insufficient to provide 
such a document, the Crown should take every reasonable step 
necessary to ensure that any accused or his counsel or counsel's 
agent who seeks such information at or near the time of the first 
appearance is given such information orally. 

Disclosure Sufficient to Enable Counsel to Set a Date to Proceed 

6. As soon as possible after the first appearance and in any 
event before the date set for the purpose of setting a date 
(which in some jurisdictions is referred to as an assignment 
court date), the Crown, at the request in writing of counsel for 
the accused or counsel's agent, should provide the following: 
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a copy of any written statement by the accused to a 
person in authority and disclosure of any oral statement made by 
the accused to a person in authority of which the Crown is aware 
and which the Crown, at the time of disclosure, intends to tender 
as part of the Crown's case-in-chief at trial or an undertaking 
to provide same when available; 

a copy of relevant laboratory and/or scientific reports 
if available or an undertaking to produce them when available; 

disclosure of the accused's criminal record and where in 
the Crown counsel's view relevant, the criminal record of any 
witness; 

a copy of any medical report which relates to the 
accused or the victim and which is directly relevant to the 
charge(s) or an undertaking to provide same when available; 

photos, films, and other documents intended to be 
entered: where preparation and resources permit and the nature 
of the exhibits suggest it is reasonable for the Crown to provide 
copies they should be provided; in other cases, an opportunity to 
inspect will be sufficient; even in those cases where it is 
appropriate to provide copies, it is recognized that it will 
often not be possible to provide such copes at this early date in 
which event an undertaking to produce prior to the preliminary 
hearing or trial will be sufficient; 

an outline or synopsis of the evidence of the witnesses 
whom the Crown, at the time of disclosure intends to call as part 
of the Crown's case-in-chief at trial; an oral outline or 
synopsis, with a reasonable opportunity to take notes shall be 
sufficient for the purposes of providing counsel with sufficient 
information to set a date to proceed with a trial or preliminary 
hearing as the case may be: if a written outline or synopsis is 
available at this early stage, it may be provided in lieu of an 
oral outline or synopsis; 

any further information Crown counsel considers 
appropriate including, where circumstances warrant, the names and 
addresses of witnesses whom the Crown at the time of disclosure 
proposes to call as part of the Crown's case-in-chief at trial; 
in any case where names and addresses of witnesses are provided, 
the police should be asked to contact that witness to advise the 
witness of the fact that he or she may be contacted by the 
Defence and that it is up to the witness to decide, if he or she 
wishes to be interviewed. 

Further Disclosure Prior to the Date Set to Proceed with a 
Preliminary Hearing or Trial  

7.(a)Fulfil any undertakings made pursuant to paragraphs 6(a), 
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(b), (d) and (e) above. 

(b)In summary conviction and hybrid matters the oral outline or 
synopsis of the evidence of witnesses provided in the manner 
described in paragraph 6(f) above together with the disclosure 
provided pursuant to paragraph 5 shall, as a general rule, be 
sufficient if Defence counsel has been sufficiently informed in 
the manner prior to the setting of the date to proceed. 

(c)In indictable (non-hybrid) matters, Crown counsel should, at 
the request in writing of counsel for the accused or counsel's 
agent, provide a written outline or synopsis of the evidence of 
the witnesses whom the Crown, at the time of disclosure, intends 
to call as part of the Crown's case at trial, unless in the 
opinion of the Crown there are extraordinary circumstances which 
make such disclosure inappropriate. Such a written outline or 
synopsis may take the form of a document prepared for the purpose 
of disclosure, copies of "Will Says", or where considered 
appropriate by Crown counsel, copies of statements of the 
witnesses which have been reduced to writing. 

Crown counsel, in his discretion, shall determine how 
disclosure prior to the preliminary hearing or trial can be made 
to an unrepresented accused. 

It is expected that although Defence counsel will use his 
own discretion as to what portion of the content of written 
disclosure he will communicate to his client, it is expected that 
he will refrain from providing such written disclosure or copies 
thereof to this client. 

It is expected that when the written disclosure is in the 
form of a "Will Say" or synopsis: 

(a) Defence counsel will refrain from any attempt to treat 
such written disclosure as a statement made in writing or reduced 
to writing for purposes of s. 10 of the Canada Evidence Act, or, 
for the purpose of similar cross-examination at a preliminary 
inquiry; 

and (b) if counsel chooses to cross-examine on the content of 
the document, he will refrain from doing so without first 
applying to the Court to have the jury excluded for the purpose 
of determining whether the "Will Say" statement is a notation of 
a prior oral statement relative to the subject matter of the case 
and inconsistent with the witness' present testimony so as to 
permit cross-examination pursuant to s. 11 of the Canada Evidence 
Act. 

In indictable (non-hybrid) matters it is expected that after 
receiving the disclosure referred to above Devence counsel will 
advise the Court and the Crown, prior to the date set to preceed, 
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the form in which his client elects to be tried. 
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ADVOCATE Rule 3.4 

to offer testimony or 
-ering such proof may 
he quality of evidence 
te. In criminal cases, 
is authority by consti- 

of presenting one side 
decision; the conflict-

rty. However, in an ex 
estraining order, there 
object of an ex pane 

.ult. The judge has an 
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make disclosures of 
easonably believes are 

conformity with an ABA-recommended amendment to provide that the duty of 
disclosure does not apply when the "information is protected as a privileged 
communication." This qualification may be empty, for the rule of attorney-client 
privilege has been construed to exclude communications that further a crime, 
including the crime of perjury. On this interpretation of DR 7-102(B)(1), the 
lawyer had a duty to disclose the perjury. 

Paragraph (c) confers discretion on the lawyer to refuse to offer evidence 
that the lawyer "reasonably believes" is false. This gives the lawyer more lati-
tude than DR 7-102(A)(4), which prohibited the lawyer from offering evidence 
the lawyer "knows" is false. 

There was no counterpart in the Model Code to paragraph (d). 

RULE 3.4 FAIRNESS TO OPPOSING 
PARTY AND COUNSEL 

A lawyer shall not: 
unlawfully obstruct another party's access to evidence or unlawfully 

alter, destroy or conceal a document or other material having potential evidenti-
ary value. A lawyer shall not counsel or assist another person to do any such 
act; 

falsify evidence, counsel or assist's witness to testify falsely, or offer 
an inducement to a witness that is prohibittd by law; 

knowingly disobey an obligation under the rules of a tribunal except for 
an open refusal based on an assertion that no valid obligation exists; 

in pretrial procedure, make a frivolous discovery request or fail to 
make reasonably diligent effort to comply with a legally proper discovery re-
quest by an opposing party; 

in trial, allude to any matter that the lawyer does not reasonably be-
lieve is relevant or that will not be supported by admissible evidence, assert 
personal knowledge of facts in issue except when testifying as a witness, or state 
a personal opinion as to the justness of a cause, the credibility of a witness, the 
culpability of a civil litigant or the guilt or innocence of an accused; or 

request a person other than a client to refrain from voluntarily giving 
relevant information to another party unless: 

the person is a relative or an employee or other agent of a client; 
and 

the lawyer reasonably believes that the person's interests will not 
be adversely affected by refraining from giving such information. 

Comment 

The procedure of the adversary system contemplates that the evidence in a 
case is to be marshalled competitively by the contending parties. Fair competi-
tion in the adversary system is secured by prohibitions against destruction or 

7-102(A)(5), which 
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Rule 3.4 ABA MODEL RULES 

concealment of evidence, improperly influencing witnesses, obstructive tactics in 
discovery procedure, and the like. 

Documents and other items of evidence are often essential to establish a 
claim or defense. Subject to evidentiary privileges, the right of an opposing 
party, including the government, to obtain evidence through discovery or sub-
poena is an important procedural right. The exercise of that right can be frus-
trated if relevant material is altered, concealed or destroyed. Applicable law in 
many jurisdictions makes it an offense to destroy material for purpose of impair-
ing its availability in a pending proceeding or one whose commencement can be 
foreseen. Falsifying evidence is also generally a criminal offense. Paragraph (a) 
applies to evidentiary material generally, including computerized information. 

With regard to paragraph (b), it is not improper to pay a witness's expens-
es or to compensate an expert witness on terms permitted by law. The common 
law rule in most jurisdictions is that it is improper to pay an occurrence witness 
any fee for testifying and that it is improper to pay an expert witness a contin-
gent fee. 

Paragraph (f) permits a lawyer to advise employees of a client to refrain 
from giving information to another party, for the employees may identify their 
interests with those of the client. See also Rule 4.2. 

Model Code Comparison 

With regard to paragraph (a), DR 2,-109(A) provided that a lawyer "shall 
not suppress any evidence that he or his client has a legal obligation to reveal." 
DR 7-109(B) provided that a lawyer "shall not advise or cause a person to 
secrete himself.  ... for the purpose of making him unavailable as a witness...." 
DR 7-106(C)(7) provided that a lawyer shall not "Nntentionally or habitually 
violate any established rule of procedure or of evidence." 

With regard to paragraph (b), DR 7-102(A) (6) provided that a lawyer 
shall not participate "in the creation or preservation of evidence when he knows 
or it is obvious that the evidence is false." DR 7-109(C) provided that a lawyer 
"shall not pay, offer to pay, or acquiesce in the payment of compensation to a 
witness contingent upon the content of his testimony or the outcome of the case. 
But a lawyer may advance, guarantee or acquiesce in the payment of: (1) Ex-
penses reasonably incurred by a witness in attending or testifying; (2) Reason-
able compensation to a witness for his loss of time in attending or testifying; 
[or] (3) A reasonable fee for the professional services of an expert witness." EC 
7-28 stated that witnesses "should always testify truthfully and should be free 
from any financial inducements that might tempt them to do otherwise." 

Paragraph (c) is substantially similar to DR 7-106(A), which provided 
that "A lawyer shall not disregard ... a standing rule of a tribunal or a ruling of 
a tribunal made in the course of a proceeding, but he may take appropriate steps 
in good faith to test the validity of such rule or ruling." 

Paragraph (d) has no counterpart in the Model Code. 
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ADVOCATE Rule 3.5 

Paragraph (e) substantially incorporates DR 7-106(C)(1), (2), (3) and 
(4). DR 7-106(C)(2) proscribed asking a question "intended to degrade a 
witness or other person," a matter dealt with in Rule 4.4. DR 7-106(C) (5), 
providing that a lawyer shall not "fail to comply with known local customs of 
courtesy or practice," was too vague to be a rule of conduct enforceable as law. 

With regard to paragraph (f), DR 7-104(A)(2) provided that a lawyer 
shall not "give advice to a person who is not represented ... other than the 
advice to secure counsel, if the interests of such person are or have a reasonable 
possibility of being in conflict with the interests of his client." 

RULE 3.5 IMPARTIALITY AND 
DECORUM OF THE TRIBUNAL 

A lawyer shall not: 
seek to influence a judge, juror, prospective juror or other official by 

means prohibited by law; 
communicate ex parte with such a person except as permitted by law; or 
engage in conduct intended to disrupt a tribunal. 

Comment 

- Many forms or irriproper influence upon a tribunal are proscribed by crimi-
nal law. Others are specified in the ABA Model Code of Judicial Conduct, with 
which an advocate should be familiar. A lawyer is required to avoid contributing 
to a violation of such provisions. 

The advocate's function is to present evidence and argument so that the 
cause may be decided according to law. Refraining from abusive or obstreperous 
conduct is a corollary of the advocate's right to speak on behalf of litigants. A 
lawyer may stand firm against abuse by a judge but should avoid reciprocation; 
the judge's default is no justification for similar dereliction by an advocate. An 
advocate can present the cause, protect the record for subsequent review and 
preserve professional integrity by patient firmness no less effectively than by 
belligerence or theatrics. 

Model Code Comparison 

With regard to paragraphs (a) and (b), DR 7-108(A) provided that 
"[Nefore the trial of a case a lawyer.  ... shall not communicate with ... anyone 
he knows to be a member of the venire...." DR 7-108(B) provided that during 
the trial of a case a lawyer "shall not communicate with ... any member of the 
jury." DR 7-110(B) provided that a lawyer shall not "communicate ... as to 
the merits of the cause with a judge or an official before whom the proceeding is 
pending, except ... upon adequate notice to opposing counsel," or as "otherwise 
authorized by law." 
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The Prosecution Function 3-3.11 

excessive bail to prevent release. Since eventually (if not immediately) 
counsel will usually represent the accused, the prosecutor should not 
communicate with the defendant until arrangements for legal represen-
tation have been made or counsel is waived, unless the prosecutor's 
reasons for doing so relate to obtaining counsel for the accused or 
assisting in arrangements for pretrial release. This is consistent with the 
spirit of the Code of Professional Responsibility, which prohibits coun-
sel from communicating with a party known to be represented by 
another lawyer.3  

In some jurisdictions a defendant may waive a preliminary hearing 
and thereby lose a valuable opportunity to challenge probable cause. 
Moreover, prosecutors sometimes seek postponement of the prelimi-
nary hearing in order to bring the case before the grand jury to obtain 
an indictment that renders the preliminary hearing moot. Although an 
adversary preliminary hearing is not a constitutional necessity,' these 
practices may deprive the defendant of valuable information without 
serving any important public interest. However, some situations may 
arise in which considerations of valid public policy exist for a continu-
ance at the prosecutor's request; for example, thete may be-a genuine 
need to protect an undercover agent or the life or safety of a material 
witness. 

Since the function of the preliminary examination is to determine 
whether there is probable cause to hold the accused for charge by 
indictment or otherwise, the prosecutor should avoid delay that would 
cause a person to be kept in custody pending a determination that there 
is probable cause to hold such person. Postponement of such hearing 
should be sought only for good cause and never for the sole purpose of 
mooting the preliminary hearing by securing an indictment. 

Standard 3-3.11. Disclosure of evidence by the prosecutor 

(a) It is unprofessional conduct for a prosecutor intentionally to 
fail to make disclosure to the defense, at the earliest feasible oppor-
tunity, of the existence of evidence which tends to negate the guilt 
of the accused as to the offense charged or which would tend to 
reduce the punishment of the accused. 

See ABA, CODE OF PROFESSIONAL RESPONSIBILITY DR7-110(B). 
See Gerstein v. Pugh, 420 U.S. 103 (1975). 
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3-3.11 The Prosecution Function 

The prosecutor should comply in good faith with discovery 
procedures under the applicable law. 

It is unprofessional conduct for a prosecutor intentionally to 
avoid pursuit of evidence because he or she believes it will damage 
the prosecution's case or aid the accused. 

History of Standard 

In paragraph (a), modifications have been made for reasons of style 
and the word "intentionally" has been added. In addition, there is a 
stylistic change in paragraph (c). 

Related Standards 

ABA, Code of Professional Responsibility DR7-103(B) 
ABA, Standards for Criminal Justice 4-4.5, 11-2.1, 11-2.2, 18- 

6.3(d)(i), (ii) 
NAC, -Courts 3.6, 4.9 

Commentary 

Withholding Evidence of Innocence 

The standard adopts the definition of exculpatory material contained 
in the Supreme Court's decision in Brady v. Maryland, 1  that is, material 
that tends to negate guilt or reduce punishment. Although the test 
necessarily presents some questions of relevance, prosecutors are urged 
to disclose all material that is even possibly exculpatory as a prophylac-
tic against reversible error and possible professional misconduct. The 
Supreme Court has voiced a similar suggestion with its comment that 
because the standard for disclosure is "inevitably imprecise . . . the 
prudent prosecutor will resolve doubtful questions in favor of disclo-
sure."2  

Paragraph (a) is virtually identical to a provision in the chapter on 
Discovery and Procedure Before Tria1,3  except that (1) the instant stan-
dard refers to the prosecutor's failure to reveal as "unprofessional con- 

373 U.S. 83 (1963). 
United States v. Agurs, 427 U.S. 97, 108 (1976). 
See standard 11-2.1(c). 
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The Prosecution Function 3-3.11 

duct," and (2) the duty of the prosecutor to make disclosures to the 
defense is not conditioned upon a request by the defense.' In addition, 
paragraph (a) is similar to the Code of Professional Responsibility, 
which requires a prosecutor to "make timely disclosure . . . of evidence 
. . . that tends to negate the guilt of the accused, mitigate the degree of 
the offense, or reduce the punishment."5  

Compliance with Discovery 

The prosecutor should seek in good faith to make discovery proce-
dures in criminal cases function fairly and effectively. To this end, the 
prosecutor should not compel the defense to resort to a court order for 
discovery in order to harass the defense, increase the costs of defense, 
or obstruct the flow of information when it is known that the informa-
tion is discoverable. 

Independent of any rules or statutes making prosecution evidence 
available to discovery processes, many experienced prosecutors have 
habitually disclosed most if not all of their evidence to defense counsel. 
This practice,_ it is believed, often leads to guilty pleas in cases that 
would otherwise be tried. A defense preview of a strong prosecution 
case, for example, frequently strengthens the posture of a defense law-
yer who is trying to persuade the defendant that a guilty plea is in the 
defendant's best interest. Voluntary disclosure also serves to open areas 
in which the parties can stipulate to undisputed or other facts for which 
a courtroom contest is a waste of time. 

Intentional Ignorance of Facts 

Just as it is unprofessional conduct for defense counsel to adopt the 
tactic of remaining intentionally ignorant of relevant facts known to the 
accused in order to provide a "free hand" in the client's defense, it is 
similarly unprofessional for the prosecutor to engage in a comparable 
tactic. A prosecutor may not properly refrain from investigation in order 
to avoid coming into possession of evidence that may weaken the prose-
cution's case, independent of whether disclosure to the defense may be 
required. The duty of the prosecutor is to acquire all the relevant evi-
dence without regard to its impact on the success of the prosecution. 

For additional commentary pertaining to the substance of paragraph (a), see the 
commentary to standard 11-2.1(c). 

ABA, CODE OF PROFESSIONAL RESPONSIBILITY DR7-103(B). 
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Appendix H  

England and Wales-Disclosure Guielines-1982  

For the purposes of these Guidelines the term `unused 
material' is used to include the following: (i) All witness 
statements and documents which are not included in the committal 
bundles served on the defence; (ii) The statements of any 
witnesses who are to be called to give evidence at commital and 
(if not in the bundle) any documents referred to therein; (iii) 
The unedited version(s) of any edited statements or composite 
statement included in the committal bundles. 

In all cases which are due to be committed for trial, all 
unused material should normally (i.e. subject to the 
discretionary expceptions mentioned in paragraph 6) be made 
available to the defence solicitor if it has some bearing on the 
offence(s) charged and the surrounding circumstances of the case. 

3.(a)If it will not delay the committal, disclosure should be 
made as soon as possible before the date fixed. This is 
particularly important - and might even justify delay - if the 
material might have some influence upon the course of the 
commital proceedings or the charges upon which the Justices might 
decide to commit. (b)If however it would or might cause delay and 
is unlikely to influence the committal, it should be done at or 
as soon as possible after committal. 

If the unsued material does not exceed about 50 pages, 
disclosure should be by way of a copy - either by post, by hand, 
or via the police. 

If the unused material exceeds about 50 pages or is 
unsuitable for copying, the defence solicitor should be given an 
opportunity to inspect it at a convenient police station or, 
alternatively, at the prosecuting solicitor's office, having 
first taken care to remove any material of the type mentioned in 
paragraph 6. If, having inspected it, the solicitor wishes to 
have a copy of any part of the material, this request should be 
complied with. 

There is a discretion not to make disclosure - at least 
until Cousel has considered and advised on the matter - in the 
following circumstances: 

There are grounds for fearing that disclosing a 
statement might lead to an attempt being made to persuade a 
witness to make a statement retracting his original one, to 
change his story, not to appear at Court or otherwise to 
intimidate him. 

The statement (e.g. from a relative or a close friend 
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of the accused) is believed to be wholly or partially untrue and 
might be of use in cross-examination if the witness should be 
called by the defence. 

The statement is favourable to the prosecution and 
believed to be substantially true but there are grounds for 
fearing that the witness, due to feelings of loyalty or fear, 
might give the defence solicitor quite a different, and false, 
story favourable to the defendant. If called as a defence 
witness upon the basis of this second account, the statement to 
the police can be of use in cross-examination. 

The statement is quite neutral or negative and there is 
no reason to doubt its truthfulness - e.g. `I saw nothing of the 
fight' or `He was not at home that afternoon'. There are however 
grounds to believe that the witness might change his story and 
give evidence for the defence - e.g. purporting to give an 
account of the fight, or an alibi. Here again, the statement can 
properly be withheld for use in cross-examination. 
(N.B. In cases (i) to (iv) the names and addresses of the witness 
should normally be supplied. 

The statement is, to a greater or lesser extent, 
`sensitive' and for this reason it is not in the public interest 
to disclose it. Examples of statements containing sensitive 
material are as follows: - (a) It deals with matters of national 
security; or it is by, or discloses the identity of a member of 
the Security Services who would be of no further use to those 
Services once his identity became known. (b) It is by, or 
discloses the identify of, an informant and there are reasons for 
fearing that disclosure of his identity would put him or his 
family in danger. (c) It is by, or discloses the identity of, a 
witness who might be in danger of assault or intimidation if his 
identity became known. (d) It contains details which, if they 
became known, might facilitate the commission of other offences 
or alert someone not in custody that he was a suspect; or it 
discloses some unusual form of surveillance or method of 
detecting crime. (e) It is supplied only on condition that the 
contents will not be disclosed, at least until a subpoena has 
been served upon the supplies - e.g. a bank official. (f) It 
relates to other offences by, or serious allegations against, 
someone who is not an accused or discloses previous convictions 
or other matters prejudicial to him. (g) It contains details of 
private delicacy to the marker and/or might create risk of 
domestic strife. 

If there is doubt as to whether unused material comes within 
any of the categories in paragraph 6, such material should be 
submitted to Counsel for advice either before or after committal. 

In deciding whether or not statements containing sensitive 
material should be disclosed, a balance should be struck between 
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the degree of sensitivity and the extent to which the information 
might assist the defence. If, to take one extreme, that 
information is or may be true and would go some way towards 
establishing the innocence of the accused (or cast some 
significant doubt upon his guilt or upon some material part of 
the evidence on which the Crown is relying) there must either be 
full disclousre or, if the sensitivity is too great to permit 
this, recourse to the alternative steps set out in paragraph 13. 
If, to take the other extreme, the material supports the case for 
the prosecution or is neutral or for some reasons is clearly of 
no use to the defence, there is a discretion to withhold not 
merely the statement containing the sensitive material, but also 
the name and address of the maker. 

Any doubt as to whether the balance is in favour of, or 
against, disclosure should always be resolved in favour of 
disclosure. 

No unused material which might be said to come within the 
discretionary exceptions in paragraph 6 should be disclosed to 
the defence until (a) the investigating officer had been asked 
whether he has any objections, and (b) it has been the subject of 
advice by Counsel and that advice has been considered by the 
Prosecuting Solicitor. Should it be considered that any material 
is so exceptionally sensitive that it should not be shown to the 
Counsel, the Director of Public Prosecutions should be consulted. 

In all cases Counsel should be fully informed as to what 
unused material has already been disclosed. If some has been 
withheld in pursuance of paragraph 10, he should be informed of 
any police views, his Instructions should deal - both generally 
and in particular - with the question of 'balance' and he should 
be asked to advise in writing. 

If the sensitve material relates to the identity of an 
informant, Counsel's attention should be directed to the 
following passages from the judgements of (a) Pollock C.B. in 
Attorney General v. Briant (1846) 15 Meeson & Welsby's Reports 
169 and (b) Lord Esher M.R. in Marks v. Beyfus (1890) 25 Q.B.D.: 

'The rule clearly established and acted on is this, that 
in a public prosecution a witness cannot be asked such questions 
as will disclose the informer, if he be a third person. This has 
been the settled rule for fifty years, and although it may seem 
hard in a particular case, private mischief must give way to 
public convenience...and we think the principle of the rule 
applies to the case where a witness is asked if he himself is the 
informer.' 

'If upon the trial of a prisoner the judge should be of 
the opinion that the disclosure of the name of the informant is 
necessary or right in order to show the prisoner's innocence, 
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then one public policy is in conflict with another public policy, 
and that which says that an innocent man is not to be condemned 
when his innocence can be proved is the policy that must prevail. 

13. If it is decided that there is a duty of disclosure but the 
information is too sensitive to permit the statement or document 
to be handed over in full, it will become necessary to discuss 
with Counsel and the investigating officer whether it would be 
safe to make some limited form of disclosure by means which would 
satisfy the legitimate interests of the defence. These means may 
be many and various but the following are given by way of 
example: 

If the only sensitive part of a statement is the name 
and address of the maker, a copy can be supplied with these 
details, and any identifying particulars in the text, blanked 
out. This would be coupled with an undertaking to try and make 
the witness available for interview, if requested; and 
subsequently, if so desired, to arrange for his attendance at 
Court. 

Sometimes a witness might be adequately protected if 
the address given was his place of work rather than his home 
address. This is in fact already quite a common practice with 
witnesses such as bank officials. 

A fresh statement can be prepared and signed, omitting 
the sensitive part. If this is not practicable, the sensitive 
part can be blanked out. 

Disclosure of all or part of a sensitive statement or 
document may be possible on a Counsel-to-Counsel basis although 
it must be recognized that Counsel for the defence cannot give 
any guarantee of total confidentiality as he may feel bound to 
reveal the material to his instructing solicitor if he regards it 
as his clear and unavoidable duty to do so in the proper 
preparation and presentation of his case. 

If the part of the statement or document which might 
assist the defence is factual and not in itself sensitive, the 
prosecution could make a formal admission with section 10 of the 
Criminal Justice Act 1967, assuming that they accept the 
correctness of the fact. 

14. An unrepresented accused should be provided with a copy of 
all unused material which would have normally been served on his 
solicitor if he were represented. Special consideration, 
however, would have to be given to sensitive material and it 
might sometimes be desirable for Counsel, if in doubt, to consult 
the trial judge. 

15. If, either before or during a trial, it becomes apparent 
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that there is a clear duty to disclose some unused material but 
it is so sensitive that it would not be in the public interest to 
do so, it will probably be necessary to offer no, or no further, 
evidence. Should such a situation arise or seem likely to arise 
then, if time permits, Prosecuting Solicitors are advised to 
consult the Director of Public Prosecutions. 

16. The practice outlined above should be adopted with immediate 
effect in relation to all cases submitted to the Prosecuting 
Solicitor on receipt of these Guidlelines. It should be adopted 
as regards cases already submitted, so far as is practicable. 

NOTE: Comprehensive though the above Guidelines are, it should 
be remembered that the word 'documents' embraces artists' 
impressions, photof its and notes of oral descriptions given by 
identifying witnesses. 



Magistrates' Courts (Advance Information) Rules 1985 
(SI 1985 No 601) 

5-312 1. These Rules may be cited as the Magistrates' Courts (Advance Information) Rules 

Eng? and and 1985 and shall come into operation on 20th May 1985 

Wales (a) Made by the Lord Chancellor in exercise of the power conferred on him by s 144 of the 
Magistrates' Courts Act 1980, as extended by s 48 of the Criminal Law Act 1977. 

5-313 2. These Rules apply in respect of proceedings against any person ("the accused") for 
an offence triable either way other than proceedings where the accused was charged or an 
information was laid before the coming into operation of these Rules. 

5-314 3. As soon as practicable after a person has been charged with an offence in proceedings 
in respect of which these Rules apply or a summons has been served on a person in 
connection with such an offence, the prosecutor shall provide him with a notice (a) in 
writing explaining the effect of Rule 4 below and setting out the address at which a request 
under that Rule may be made. 

(a) A suggested form of notice was annexed to Home Office Circular No 26/1985, dated 26 April 
1985. 

5-315 4.—If, in any proceedings in respect of which these Rules apply, either before the 
magistrates' court considers whether the offence appears to be more suitable for summary 
trial or trial on indictment or, where the accused has not attained the age of 17 years when 
he appears or is brought before a magistrates' court, before he is asked whether he pleads 
guilty or not guilty, the accused or a person representing the accused requests the 
prosecutor to furnish him with advance information, the prosecutor shall, subject to Rule 
5 below, furnish him as soon as practicable with either— 

a copy of those parts of every written statement which contain information as to the 
facts and matters of which the prosecutor proposes to adduce evidence in the 
proceedings, or 
a summary of the facts and matters of which the prosecutor_ proposes to adduce 
evidence in the proceedings. 

(2) In paragraph (1) above, "written statement" means a statement made by a person on 
whose evidence the prosecutor proposes to rely in the proceedings and, where such a 

person has made more than one written statement one of which contains information as to 
all the facts and matters in relation to which the prosecutor proposes to rely on the evidence 
of that person, only that statement is a written statement for purposes of paragraph (1) 
above. 

(3) Where in any part of a written statement or in a summary furnished under paragraph 
(1) above reference is made to a document on which the prosecutor proposes to rely, the 
prosecutor shall, subject to Rule 5 below, when furnishing the part of the written statement 
or the summary, also furnish either a copy of the document or such information as may be 
necessary to enable the person making the request under paragraph (1) above to inspect 
the document or a copy thereof. 

5-316 5.—(1) If the prosecutor is of the opinion that the disclosure of any particular fact or 
matter in compliance with the requirements imposed by Rule 4 above might lead to any 
person on whose evidence he proposes to rely in the proceedings being intimidated, to an 
attempt to intimidate him being made or otherwise to the course ofjusticc being interfered 
with, he shall not be obliged to comply with those requirements in relation to that fact or 
matter. 

(2) Where, in accordance with paragraph (1) above, the prosecutor considers that he is 
not obliged to comply with the requirements imposed by Rule 4 in relation to any 
particular fact or matter, he shall give notice in writing to the person who made the request 
under that Rule to the effect that certain advance information is being withheld by virtue 
of that paragraph. 

5-317 6.—(1) Subject to paragraph (2) below, where an accused appears or is brought before 
a magistrates' court in proceedings in respect of which these Rules apply, the court shall, 
before it considers whether the offence appears to be more suitable for summary trial or 
trial on indictment, satisfy itself that the accused is aware of the requirements which may 
be imposed on the prosecutor under Rule 4 above. 

(2) Where the accused has not attained the age of 17 years when he appears or is brought 
before a magistrates' court in proceedings in respect of which these Rules apply, the court 
shall, before the accused is asked whether he pleads guilty or not guilty, satisfy itself that 
the accused is aware of the requirements which may be imposed on the prosecutor under 
Rule 4 above. 

5-318 7.—(1) If, in any proceedings in respect of which these Rules 'apply, the court is 
satisfied that, a request under Rule 4 of these Rules having been made to the prosecutor by 
or on behalf of the accused, a requirement imposed on the prosecutor by that Rule has not 
been complied with, the court shall adjourn the proceedings pending compliance with the 
requirement unless the court is satisfied that the conduct of the case for the accused will 
not be substantially prejudiced by non-compliance with the requirement. 

(2) Where, in the circumstances set out in paragraph (1) above, the court decides not to 
adjourn the proceedings, a record of that decision and of the reasons why the court .was 
satisfied that the conduct of the case for the accused would not be substantially prejudiced 
by non-compliance with the requirement shall be entered in the register kept under Rule 
66 of the Magistrates' Courts Rules 1981. 
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