VOLUME 2

Appendices

Appendix

Appendix

Appendix

Appendix

Appendix

Appendix

Appendix

Appendix

Appendix

TABLE OF CONTENTS

Response to Canadian Surveys

Response to United States SUIVEYS ..ccveccsesssresssassssssssssssnssssans

Response to International Surveys ...

Uniform Law Conference Disclosure
Guidlines

1981 Ontario Disclosure Guidelines

ABA - Model Rules of Professional Conduct .......eeeeeveeeeeeenene

ABA - Standards for Criminal Justice

England and Wales - Disclosure
Guldliines - 1982 2 ccccsseismnasammmssasiie

England and Wales Magistrates’ Court
Advance Information Rules - 1985 ..cmnciccccsscnsssnsens

400

468

470

474

478

484






Appendix A:

Response to Canadian Surveys

1.

British Columbia ..:¢cteeeeeesss

AIDEYER wrvu s s v slsleieiais § §eeiiis § §a/aames o e s

Manitoba ...cveeevoccs

Saskatchewan .....::e000:4.

ONtario +.eeeeeescsannseos

New Brunswick ........

Nova Scotia ...veeveuens

Northwest Territories

LI I )
(] .
LRI I )
= s 8 8 s

[ R R B R T I I I I S O

LI S R R

12

13

28

36

45

55






Province of Ministry of Cnminal Justice Branch

British Columbia Attorney General Third Floor. Harbour Square
910 Government Street
Victoria
Britisk Columbia
VBV 1X4
ounrie 1830-54-29
YOUR FILE
July 19, 1038
r
JL 2 9 iees
-
Messrs. Boyne Clarke
Barristers & Solicitors
Suite 700, Belmont House
33 Alderney Drive
P.0. Box 375
DaritmoUdiil,. Nuva 3c¢uiia
B2Y 373
Attention: Mr. Gordon F. Proudfoot -
Dear Sirs
Thank vou for your letter of May 20, 1088

addressed to the Attorney General which has been referred
to myself for reply.

Rather than complete the questionnaire as you
have requested I will outline the prorile of the Criminal
Justice Branch and also answer your questions about
disclosure in the body of myv letter.

I report directly to the Deputy Attorney General
and I have rour Regional Crown Counsel who report
directly to me. Throughout the Province we employ one
hundred and seventy full time Crown Counsel, the majority
of whom are on contract and some of whom are career civil

servants. As well, up to fifteen per cent of all
prosecution activity is carried out by "ad hoc"
prosecutors who are appointed by the case on an hourly
fee basis. Those ad hoc prosecutors prosecute offences

under the Criminal Code as well as Provincial Statute and
Bylaw matters and they are not political appointments.

With this mix of Crown Counsel we strive to
maintain a vital Branch with room for the exceptional to
rise to the top, room for junior practitioners to serve
the public and for a time to gain experience and then
enter the private bar, and room for the private bar to
participate. We want to avoid developing a solid



exclusive cadre’ of prosecutors who see themselves as
extensions of the police who, regardless of ongoing
contribution enjoy a secure spot in the public service.

We have developed a relatively young dedicated
and balanced group of lawyers who generate their security
by solid performance on an annual basis and who are
absolutely independent of ‘"political influence" and,
frankly, undue police influence. The ad hoc lawyer gives
us manpower flexibility and helps wus to avoid the
development of an overly prosecutorial police-like
profile. As well, the development of a confrontational
atmosphere between the defence bar and the prosecutorial
bar is less likely to occur. )

Our disclosure policy is in writing and is quite
simply that full, fair and frank disclosure of the
Crown's total case must be given to defence counsel or
the accused. More specifically we require that a copy of
any statement given by the accused to a person in

authority must be given to defence counsel or the
accused. In connection with disclosure, we have a
quality control system in which all charges recommended
by the police are reviewed by Senior Crown Counsel and
the police are required to report in writing on a Report
to Crown Counsel form which 1includes a narrative
statement, witness list and an evidence check sheet.

I attached, for your information, a copy of our
Disclosure Policy.

Finally, I am not aware of any cases similar to
the Donald Marshall case where in British Columbia
someone has been convicted of criminal offences and
exculpatory statements were not disclosed to defence
counsel. We do not appear to have this type of problem
in this province, -

To summarize, I am proud of the fact that
British Columbia has been a leader in developing a full
disclosure policy. We have not waited for federal

legislative initiatives to occur and, while the police
were initially reluctant to embrace the policy, it now
appears that there 1is very 1little concern by law



enforcement agencies. The law enforcement community's
specific concerns about confidentiality are met by
providing to them a special form for confidential remarks
which is not provided to defence counsel or the accused.
Thus we are practising a full disclosure policy which
allows the parties to resolve non-contentious 1issues
prior to the trial and which results in complete fairness
to the accused without detracting from the ability of the
Crown to prove its case.

I hope that this information will prove useful
for the purposes of yvour inquiry.
Yours very truly,

. y O
fczbbd/L07 (ih - Cﬂ:>a(1c’/’j72;p1

Ernie Quantz
Director of Operations
Criminal Justice Branch

Enclosure
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B. CIRCUMSTANCES FOR DEFENSE

Introduction

The Ministry's policy is to fully disclose the Crown's case
to the defence. The most efficient means of doing so is to
provide defence with a copy of the narrative section of the RCC
in addition to other pertinent documentation.

There are, however, cases where the investigator wishes to
provide confidentially his/her comments and opinions concerning
the investigation. It is in the Crown's interest to encourage
the forwarding of such material. To release these comments and
opinions except in extraordinary circumstances would discourage
the investigator from providing them to Crown Counsel.

These comments are not released to defence unless counsel
decides that the proper administration of justice requires it.
They are to be released only after counsel has spoken with a
police representative. In so doing, counsel is not seeking the
police representative's permission to release such material,
rather he/she is:

- Consulting with the police on the issue, and;

= Advising the police which "confidential material"™ in

exercising his/her discretion, he/she has decided
must be released.

If the procedures outlined above in paragraph C.4. under
"Charge Approval" are followed, it will not be necessary to refer

most files to counsel when a request for circumstances is made by
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2. Secretaries Responsibilities

(a) Forward the narrative portion of the RCC to the de-
fence excluding any areas deleted by the charge-ap-
proval officer,

(b) Forward other relevant documentation as noted by the
charge-approval counsel,

(c) Note to whom circumstances have been given, the date
and your own name in the above-mentioned stamped

format.

The portion of the report under "REMARKS" (form PCR 220) is
only to be given out by counsel or under the personal direction

of counsel,

C. REMAND COURT

1. Preparation

Adoption of the procedures outlined above under "Quality
Control of Charges" will significantly reduce the amount of
preparation required prior to remand court. There are, however,
two areas requiring mention. These are, firstly, the investigat-
or's leave calendar; and secondly, the checklist of steps to be

completed by the secretary the day previous to remand court.



Information of this nature should be included in the new form
designed for this purpose - Form PCR 220, and should not be
disclosed without prior consultation with the police or other
investigative agency.

The material outlined above subject to full disclosure may not be
exhaustive of the information to be provided to Defence Counsel or
the accused. Additional information not identified may be subject
to disclosure on a case by case basis.

It is expected that Crown Counsel will keep Defence Counsel or the
accused apprised of any new information obtained relevant to the
case between the time of initial disclosure and completion of the

proceedings.
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Province of British Columbia
Ministry of Attorney General

Criminal Justice Branch
CROWN COUNSEL HANDBOOK

TITLE DATE CANCELS No
POLICY 10-15-86 DIS 1
SUBJECT REFERENCE

Disclosure - Particulars

CROSS-REFERENCE

Criminal Justice Branch policy confirms the practice of full, fair
and frank disclosure of the nature and circumstances of the Crown's
case to Defence Counsel or the accused. Accordingly, to facilitate
achieving the objective of full disclosure, the following should be
provided to Defence Counsel or the accused:

l -

A copy of the narrative page (FORM PCR 201) of the Report to
Crown Counsel;

a copy of any statement given by the accused to a person in
authority;

a copy of the criminal record of the accused;

a copy of any professionally prepared reports (medical,
financial, etc.);

access to any exhibits, and where applicable, copies of the
exhibits;

a copy of the Information;
a copy of witness' statements subject to the discretion of

Crown Counsel not to release witness' statements where
exceptional or compelling circumstances exist; and

where possible, victim impact information intended to be
submitted on sentence to be disclosed to the Defence prior to
sentencing.

The police, and other investigative agencies, often provide Crown
Counsel with confidential information and material which relate not
only to the matter under investigation but also to investigative
techniques, other individuals, names of infecrmants and the like.

R &
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the defence subsequent to the charge-approval process.

1. Delivery of Circumstances (Counsel's Responsibilities)

(a) Determine how much of the circumstances will be re-
leased to the defence 1in accordance with Ministry

Policy.

(b) Note the means by which the circumstances are to be
released to the defence by using a stamped format such

as that set out herewith on the front sheet of the RCC.

Circumstances requested - Date:

By:
Circumstance given:
Narrative YES NO NA
Accused statements YES NO NA
Accused criminal record YES NO NA

Professionally prepared documents YES NO NA

Witness statements YES NO NA

Other:

Circumstances given by:

Date:




AUG 1 5 1988
Office of the Assistant Deputy Minister

(Criminal Justice)
ATTORNEY GENERAL

9833 - 109 Street, Edmonton, Alberta, Canada T5K 2E8 403/427-9616 Telex 037-3019, TWX 610-831-1167

08 August 1988

Mr. Gordon F. Proudfoot
Boyne Clarke

Barristers & Solicitors
Suite 700, Belmont House
33 Alderney Drive

P.O. Box 876

Dartmouth, Nova Scotia
B2Y 325

Dear Mr. Proudfoot:

RE: Canadian Bar Submission to the Royal Commission of
Inquiry on the Prosecution of Donald Marshall, Jr.

I have been asked to respond to your letter of 20 May 1988 addressed
to the Honourable Attorney General, James D. Horsman, Q.C.

I am attaching the Alberta response to the questionnaire.

I apologize for the delay in responding to this gquestionnaire, but
should you have any gquestions please do not hesitate to contact me

directly.
Yours sincerely,
{%(Neil McCrank
Assistant Deputy Minister
(Criminal Justice)
/31b

Attachment
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11.

QUESTIONNATIRE

Province Alberta
Number of Full Time Prosecutors Approximately 150
Number of Part Time Prosecutors Approximately 100 - used sparingly

Do Part Time Prosecutors prosecute offenses under the

Criminal Code of Canada? Yes but Ad Hoc Counsel are used sparingly

Are part-time Prosecutors political appointments? No

Are there any written guidelines to guide your prosecutorial
staff on disclosure of facts or other information to defence
counsel prior to trial? _Yes

During Trial? No

Post-Trial and Pre-Appeal? No

Is your province in the process of adopting guidelines for
disclosure for Crown counsel? We have adopted the quidelines

from the 1985 Uniform Law Conference in Halifax.
If so, how long has the issue of disclosure guidelines been
under consideration?

Less than a year?
More than a year?
More than two years?

Are there any Statutes in your jurisdiction requiring the
disclosure of exculpatory statements to defence counsel or
the accused prior to Trial? No

Is it the practice in your province of the Crown Prosecutors
to volunteer the names of witnesses and/or statements to
defence counsel prior to trial which are favourable to the
accused? Yes

Do you use a form for collection of crown evidence known as
a "Crown Sheet"? The police use a variety of forms as Crown
confidential information.

Can you provide and attach as a schedule to this reply a

sample of same? There is no standard form but rather they wonld

be regarded merely as reports from the different pol:
Have the Uniform Law Conference Guidelines on Disclosure to forc

Defence Counsel been adopted in your province? Yes
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14.

Are you aware of any cases similar to the Donald Marshall,
Jr. prosecution where someone has been convicted of criminal
offence and exculpatory statements were not disclosed to
defence counsel either before the trial, during the trial or
any time subsequent? Ng

If so, please name the case and give appropriate citations.

Have individuals ever been charged in your province for
failing to disclose exculpatory statements to defence
counsel? _No

Details

Are you aware of any guidelines or laws in your province
compelling the police to advise Crown Prosecutors of
exculpatory statements? Nothing formal

Thank you for helping us. If you would like a copy of the
brief, please advise.



Manitoba

The Attorney General Room 104
Legislative Building
Winnipeg, Manitoba, CANADA
R3C 0v8

June 6, 1988

r
‘RN 13 1e8s

Gordon F. Proudfoot

The Canadian Bar Association
Coyne Clarke

Suite 700, 33 Alderney Drive
P.O. Box 876

Dartmouth, Nova Scotia
B2Y 375

Dear Mr. Proudfoot:

Thank you for your letter of May 20, 1988.

I agree that the work being conducted by the Nova Scotia Branch
will be useful across the country. The questionnaire which accompanied
your letter has been sent to Mr. John Guy, Q.C., Assistant Deputy Attorney
General, Criminal Justice, and I have asked that he respond to you direct.

Yours sincerely,

y .

Jym McCrae
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Attorney General Criminal Justice Division 5th Floor
Woodsworth Building
405 Broadway
Winnipeg, Manitoba, CANADA
R3C 3L6

(204) 945-0230
June 9, 1988

; 5 1988
Mr. Gordon F. Proudfoot JUN

The Canadian Bar Association
Coyne Clarke

Suite 700, 33 Alderney Drive
P. O. Box 876

DARTMOUTH, Nova Scotia

B2Y 325

Dear Sir:

This is further to youf letter dated May 20, 1988, addressed
to the Honourable Attorney General.

I enclose herewith the following:

1. Completed Questionnaire.

2. Copy of "Manitoba Policy on Disclosure by the Crown'".

I trust this information 1is satisfactory. However, if

you require further information/material, please do not
hesitate to contact the writer.

JPG/1jb/encl

cc: The Honourable Jim McCrae, Attorney General
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QUESTIONNATIRE

Province Manitoba
Number of Full Time Prosecutors Fifty
Number of Part Time Prosecutors none

Do Part Time Prosecutors prosecute offenses under the
Criminal Code of Canada? No

Are part-time Prosecutors political appointments? NO

Are there any written guidelines to guide your prosecutorial
staff on disclosure of facts or other information to defence
counsel prior to trial? See No. 11
During Trial?
Post-Trial and Pre-Appeal?

Is your province in the process of adopting guidelines for
disclosure for Crown counsel? See pno. 11

If so, how long has the issue of disclosure guidelines been
under consideration?

Less than a year?
More than a year?
More than two years? X

Are there any Statutes in your jurisdiction requiring the
disclosure of exculpatory statements to defence counsel or
the accused prior to Trial? No

Is it the practice in your province of the Crown Prosecutors
to volunteer the names of witnesses and/or statements to

defence counsel prior to trial which are favourable to the _
accused? Discretionary, but if favourable to accused, informati

concerning evidence should be provided

Do you use a form for collection of crown evidence known as
a "Crown Sheet"? No - Use entire police report and summary

of facts of case.

Can you provide and attach as a schedule to this reply a
sample of same? =

Have the Uniform Law Conference Guidelines on Disclosure to
Defence Counsel been adopted in your province? Yes
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13,

14.

:Bm ®

Are you aware of any cases similar to the Donald Marshall,
Jr. prosecution where someone has been convicted of criminal
of fence and exculpatory statements were not disclosed to
defence counsel either before the trial, during the trial or
any time subsequent? No

If so, please name the case and give appropriate citations.

Have individuals ever been charged in your province for
failing to disclose exculpatory statements to defence
counsel? No

Details

Are you aware of any guidelines or laws in your province
compelling the police to advise Crown Prosecutors of
exculpatory statements? No

Thank you for helping us. If you would like a copy of the
brief, please advise.

Yes. Please forward to me at:

John P. Guy, 9.C.
Assistant Deputy Minister
Criminal Justice

500-405 3roadway
WINNIPLG, Manitoba

R3C 316

(204) 945-0230



M aIl-itOba % GUIDELINE NO: 36

Altormey General DATE EFFECTIVE:
Prosecutions

GUIDELINE Page 1 of 3

SUBJECT: MANITOBA POLICY ON DISCLOSURE BY THE CROWN

It is recognized that there is a general duty upon Crown counsel
to disclose the essence of the prosecution case to counsel
for the accused, and to make defence counsel aware of the
existence of other relevant evidence which may be helpful
to the defence, but which the Crown does not intend to call
in suppert of its case. The purpose of disclosure by the
Crown of the case against the accused is three-fold:

fa) tec ensure the defence is aware of the case which
must be met, and is -not taken by surprise and is
able to adequately prepare their defence on behalf
of their client;

(b) to resclve non-contentious and time consuming issues
in advance of the trial in an effort to ensure more
efficient use of court time;

(c) to encourage the entrance of guilty pleas at a date
early in the proceedings. : :

The guiding principle should always be full and fair disclosure
restricted only by a demonstrable need to protect the integrity

! ¢l the prosscit:icrn agzinst abuse cr mizuse of infercation:
FPirsuant tc this duty, 1t is the policy of the Attorney
General's Department to ensure full disclosure of the case
for the Crown, and in this context full disclosure shall mean
the provision to counsel for the accused of the following
information:

(a) a summary of the circumstances of the offence.

This summary will wusually be taken from the court
brief or police summary provided to the Crown by




Manitoba % CUIDELINE RO: 3¢

Attomey General
Prosecutions

DATE EFFECTIVE:

GU'DELINE Page 2 of 3

SUBJECT:

(b)

(c)

(d)

(e)

(f)

(g)

(a)

MANITOBA POLICY ON DISCLOSURE BY THE CROWN

the investigating police agency, but does not include
the police investigation report. If the summaries
are to be copied from police reports, prior
authorization must be obtained from the police agency.

a copy of any statement made by the accused to persons
in authority, which the Crown intends to tender
as part of its case, and in the case of verbal
statements, a verbatim account of the statement.

a copy of the accused's criminal record.

copies of forensic and scientific reports as soon
as same become available. - ~

copies of medical or autopsy repcorts as soon as
same become available.

access, upon request, to any exhibits, 1including
photographs, films and other documents 1ntended
to be entered. Where preparation, resources and
the nature of the exhibits permit, it will be
reasonable for the Crown to provide copies of such
exhibits, but, in other cases, an opportunity to
inspect will be sufficient.

evidence which may assist the defence which the
Crown :s not intending tc call as part of its cas
2 ; to the dsi imel 513

*ouEE  woclude mush mattevs &g sHe issnws

wiiresses who fail to make an eye-witness

&
lgentification or other witnesses whose evidence
is generally favourable to the accused.

Additional disclosure beyond what is outlined above, is to
be at the discretion of the Crown Attorney responsible for
the prosecution. Such matters would include the follewing:

copies of criminal records of witnesses - criminal
records of witnesses are not to be routinely provided
as part of the Crown's obligation to make disclosure,




MaIlitOba m) ) CUIDELINE XO: 16

Attorney Genaeral DATE EFFECTIVE:
Prosecutions

GUIDELINE Page 3 of 3

SUBJECT: MANITOBA POLICY ON DISCLOSURE BY THE CROWN

but may be provided upon request providing the record
is such as to make it relevant to an issue in the
case.

(b) witness statements, names and addresses - the
production of this information is to be encouraged,
but the final decision must remain with the Crown

ttorney, who will be guided by the necessity of
protection of witnesses form intimidation or
harassment.

In cases where disclosure of witness statements
or identities is refused, the Crown shall make
available -a summary of the expected testimony.

It is recognized that the precise mechanics or procedures
for providing disclosure will vary from Jurisdiction to
jurisdiction throughout the province and will be, in large,
determined by the local Crown Attorney in accordance with
available resources and with the needs of the local defence

bar.

The c:sclosure of evidernce to an unresr-ssented accused shall

| remazl~ in the ciscreticn of Crown couanszl,
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0 Saskatchews N P . ‘
A Kﬁ/;.'& i G:n :f i ublic Prosecutions
i
No. 2.A.1
Date:
POLICY DIRECTIVE JANUARY 1982

SUBJECT: DISCLOSURE

A, Policy:

a) 1t {8 the Department's policy Lo mahe full
disclosure of the Crown's case in all criminal and quasi-criminal
proéecutions, -

b) Full disclosure includes, at the prosecutors’
discretion, elther {mspection and pouusal of statements of all
prospective Crouwm witnesses, 0x a summary of the contents of same,
particulars of the eximinal record of the accused, examination of
the exhibits when possible and the dusclosure of all relevant
information gathered {n any ongoing {nvestigation.

¢) Potice reports™and memoranda and informants’
names cannot be divulged.

B. Rationale:

_ - a)- The object is to mska full disclosurs to expedit
the prosecution procsss. The Crown counsel should initate disclosur
and this may result 1in adwissions of fact, or guilty plaas.

! ) Tendering copies of witnees statemants OT names
and addresses of potential witnesses is discretiooary. Such
discretion will take into consideration, inter alia potential abuse
by defence, harm to the vitness (i.s., from intimidation) or
improper influsnce.

NOTE: | i
See: Attached letter from The Honourable Roy J. Romanow, Q.C

Page: 2.
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Decembder 17, 1980.

TO ALL NENBERS OF THE LAW SOCIETY OF SASXATCHEWAN.

Re: The Administration of Juatice in Criminal Natters

Resolution #J, 1980 Law §ociety Annual Neeting

You may recall that at the Annual Neeting in Saskatoon
last Nay a resolution, emanating from the Regina Bar Association,
containing a aumber of complaints adout policies and practiceos
of prosecution counsel in this Proviace, was put to tho general
membership. There was scme discussion on the resclution, in-
cluding & presentation by Nr. Del Perras, O0.C., the Director of
Public Prosecutions, of the Department's position. While the
resolution itself was zuled out of order, the matters referred
to in it are important to the administration of justice and
deserve comment.

As Attorney General, I consider it of vital importance
that the administration of justice have the full confidence of
the public and the legal profession. I am writing you as I
dellieve it will be of value to set out in some detail what are
our policies and practices with respect to the matters at which
the resolution was directed. I would hope thaet this will De of
benefit not only to those who were not prosent at the annual
Beeting, but to those who participated in or listened to the

discussion that took place.

If you haveo any criticisms to make of Crown prosecution
policies and practices, I would like to hear what you have to
82y and I can assure you that your views will be given caraful
consideration. In the event that you believe a particular
prosecutor is not conducting himself in accordanceo with our
pPolicles end practices, I would ask you to draw the matter to
the attention of the Director of Public Prosecutions, Nr. Perras,
ay Deputy, Dr. Richard Gosse, Q.C., oxr, Af necessary, mayself.

Tfhere were seven matters dealt with in the resolutien.
Ny coaments on each are set out below.
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d. Nultiple Counts

One of the matters raised vas the laying of multiple
counts against an accused arising out of a single incident or
serlies of incidents. Our general practice is to lay the aingle
most suitable chaerge, in the sense of the most descziptive of
the incident that occurred, even though there may be others that
4re avalladle. UHowever, not every incident can de adegquately
dealt with by the laying of a single charge. DBuet our practice
i1s not to create the i{llusion of geveral offences when in
actuallity only one incident 18 invelved. Por example, a person
who coamits armed roddery almost inevitadly commits a numder of
offences ranging from the arsed robdery, through possession of
4 weapon, theft, wearing a disguise with intent, down to coamon
4ssault. We would, in that gituation, merely charge armed
robbery, with the knowledge, of course, that there &4y be included
offences of which the accused could be convicted in the event of
4n acquiteal on the main charge. There are, hovever, many situa-
tions where it is desiradble that more than one charge be laid.

If the incident involves two digtinct transactions, each involving
distinct offences, it is in the interest of the public and of the
victim that the accused be tried for doth offences. Por example,
if the accused attempts to rod a dank and takes a hostage we

would in all 14kelihood lay charges relating to the roddery and

to the hostage-taking. 2his ls not creating the illusion of two
offences arising out of one incident, Dut the recognitioa that
there are two distinct chapters to the single episcde, each
involving quite separate offences. They are, Aowever, related

in time and circumstance and thus would De properly included in

4 single Indictment. Nith respect to the hostage-taking, it may
vell be thet saparate counts of kidnapping and assault causing
grievous dodily harm may be appropriate if the hostage has been
harmed., In addition, of course, the Code now provides that where
@ firearm ls used la the cvoamission of an offence, an additional
charge is warranted in order to attrace the additional consecutive
sentence nowv made mandatory.

You will appreciate that it is not this Department's policy
to harrass an accused. Nultiple charges are generally laid only
vhere the facts disclose two or more distinct transactions arising
out of the one episode, or where firearms are involved, or where
alternative counts are indicated in order to resolve an isasue
once and for all in a single trial tAus preventing the necessity
of putting the accused on trial twice for one incident or forecing
the victim to repeat his or her testimony. In my opinion, these
are all cases where this practice best serves the interest of the
accused, the victim and the pudblic.

4. D::cgogurn

On the matter of disclosure, while, subject to certain
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statutory erceptions, dieclosuze is in principle in the dis-
cretion of the Crown, it ia the Department's general policy to
make full disclosure of the Crown's case in all criminal and
quasi-criminal cases over which the Department has contrel.
section 531 of the Code gives the accused rights of dnepection
after an indictment. is found In respect of a number of matters,
including any statements that the accused hed made to the police,
wvhether or not the prosecution will seek to introduce them in
evidence. Over and above those matters which the accused may
see as of right, the prosecutor will afford the accused or his
counsel access (i) either to examination of the statements of
all prospective Crown witnesses (even if not produced in evidence
at the prellminary), or to & summary of thelr contents; (il) to
particulars of the criminal record of the accused,; (iil) to an
examination of the exhibits, over and above section 533, whenever
this 1s possible and practicable, and (iv) any other eddicional
relevant information. Internal police reports themselves or the
names ©f police informers are not, as a matter of public pelicy
and privilege, disclosed. I would remind defence counsel that
they always have the right to ask the court at trial to orders
the production of the statements of aay witness that for somo
reason have not bean disclosed and that the court, In ite dis-
cretion, may erder such production.

3. Stay of Proceedings

Another matter that was raised vas that of the use of the
“stay of proceedings”. It ls necessary to digtinguish betwvaen
ewithdraw” and “stay”. Legally, it is clear that the Crown has
the unfettered right to order the entry of a stay both of an
indictaent (section 508) and of an iaformation (section 732.1).

 Wéithet & withdrawal nor a stay legally prevents a re-
activation of the prosecution and it is recognised that some
potential for aduse does arise. It ds the policy of this Depart-
ment that neither procedure should be used to harrass an accused
by, for examples, delaying the trial in the hope of finding more
evidence to bolster a weak prosecution case, or in order to
circumveat what i3 perceived to be an unfavouradle ruling. Such
procedures are to be used only when the interest of the public
indicates that the opticn of the Crown to contlaue oF reactivate
at a later stage should be preserved. It ls not possible to
delineate all the factual circumstances in which this_might arise,
but factors that will influence the prosecutor will dnclude,

(i) the gravity of the offence,
(ii) the strength of the crown's case,

(111) the date of the commigsion of the offence
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in relation to the proceedinges, and

(iv) any unfair prejudice to the accused, such
as detention in custody pending trial or
the like.

A gituation cthat arises from time to time is that of the wvitness
vho cannot de located or is unavailadle at the time of the trial.
Prosecutors are asked to wveigh carefully the factors set out
above., If they are satisfied that the interest of the pudblic in
the proper adaministracion of justice, given these factors, would
justify a withdrawal or the entry of & stay, then such a step
would be proper, instead of asking for an adjournment. C(Cases
involving particular difficulties should de referred by Crown
prosecutors to the Director of Public Prosecutions for his con-

sideration,

d. versealous Prosecutors

It is my view that the prosecutor is obligated to De
objective in reviewing evidence and to be fair in the conduct of
the proceedings. Where the prosecutor has assumed the responsi-
dility of proceeding with a prosecuction, he ids under an obligation
to the pudlic to prepare, present and argue that case as vell as

he can.

5. Dpasis for Appeals

Another matter that was raised in the resolution was that
of appealing from conviccions where no important point of lav is
in issue. It is possidle that this was directed to appeals to
the Distrjct Court Dy -the "de novo” procedure, and particularly
go in the area of the drinking and driving offences. It is not
necessary to have an important polat of law to appeal to the
District Court on a de novo matter. Throughout the Province
there are, from time to time, defences that arise in drinking/
driving prosecutions that we consider are not well fouaded in
law (either as guestion of pure law or as a question of mixed
lav and fact). WNe attempt to appeal those to the District Court
as guickly as possidle. In view of the nuader of cases in this
area, the Department has developed this practice ia order tO
ensure that the evolving lawv ls consistent. While the points
of law in each case may not be in themselves of great laportance,
it is my view that the pudlic interest in the area of drinking/
dziving offences requires that the relevant body of lav be
coharent and consistent. This should de an advantage to defence
counsel who will be adle to advise their clients as to what the
law i8. Insofar as appeals to the Saskatchewvan Court of Appeal
arTe concerned, the Crown must have a point of law. Those cases
that are appealed to the District Court or to the Court of
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Queen's Bench by stated case &re checked in head office of the
Director of Publijc Prosecutions, to ensure that an appoal isg

appropriate.

6. Review of Charges Laid by the Police

With fespect to the prosecutor reviewing charges laid
by the police, it is the Department's Practice, and i1¢ jig ,
Public duty, that the Crown will preceed, of course, only if
there 1s a prima facie Case. The Pudlic Prosecutions Branch
Tevievs all charges laid dy the police in Cases referred to the
Branch for prosecution. Those that are not fima facie are
withdrawn or Stayed. There will pe occasions when the Crown
considers it has a prima facie Case and that the defence con-
8iders it has a valid defence. This g an area that lg mogt
difficule. The disagreement may De over law or fact, and in-
clude questions or credidblility. Certain dssues odviously Mave
o be left to the court. Nevertheless there are occasions when
it decomes @pparent to the Crown before trial that tho dofence
ds sound, and in those situations it 4g our general practice to
give effect to that defence by staying or withdrawing the charge,
©f In appropriate cases sudstituting a Jcaser charge.

7. Use of Unreported Cases

ve would expect him to make available a copy of the decision eo
the court and to defence counsel, in the interests of fairness
end efficiency, as well as a matcer of otiguette.

§n conclusion, I would point out that aome 8,000 cases
& year are referred to the Public Prosecutions Branch, and we
have thirty full-eime prosecutors on starf and utilise as wvell
some fifty prosecutors on a fee-for-gervice basis. These numbers
will increase as the Department assumes Fesponsibility in the
hext year for prosecutions (of Criminal code and provincial statute
cffences) from those Bunicipalities, such as Regina and Seskatoon,
vhich are gtil1l conducting prosecutions. 1 4 anxious that the
Department have adequate policies and Practices, and-that all
Prosecutecrs ghovld comply with them. As I indicated earlier in
this letter if you have eany complalnts, or 4¢ you have any views
you would care to @Xpress on thig subject, I or By officials
would be pleased to hear from you.
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and Attorney General
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June 29, 1988

Mr. Gordon F. Proudfoot
Boyne Clarke

Barristers and Solicitors
Suite 700, Belmont House
33 Alderney Drive

P.O. Box 876

Dartmouth, Nova Scotia
B2Y 325

Dear Mr. Proudfoot:

Re: Canadian Bar Submission to the Royal Commission
of Inquiry on the Prosecution of
Donald Marshall, Jr.

Your brief being prepared on "Role of the Crown Prosecutor”,
is certainly of interest to the Department of Justice
in this province.

The questionnaire which you forwarded to me has been
completed and is enclosed for your consideration. I
trust this will be of some assistance.

Yours truly,

Andrew
Mynister of Justice and
torney General

Enclosure
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11.

QUESTIONNAIRE

Province Saskatchewan
Number of Full Time Prosecutors 44
Number of Part Time Prosecutors 40

Do Part Time Prosecutors prosecute offenses under the
Criminal Code of Canada? ves

Are part-time Prosecutors political appointments?

Are there any written guidelines to guide your prosecutorial
staff on disclosure of facts or other iniormation to defence
counsel prior to trial? Yes

During Trial? No

Post-Triel and Pre-Appeal? No

Is your province in the process of adopting guidelines for
disclosure for Crown counsel? Nc

If so, how long has the issue of disclosure guidelines been
under consideration?

Less than a year?
More than a year?
More than two years?

Are there any Statutes in your jurisdiction requiring the
disclosure of exculpatory statements to defence counsel or
the accused prior to Trial? NS

Is it the practice in your province of the Crown Prosecutors
to volunteer the names of witnesses and/or statements to
defence counsel prior to trial which are favourable to the
accused? Yes

Do you use a form for collection of crown evidence known as
a "Crown Sheet"? No

Can you provide and attach as a schedule to this reply a
sample of same?

Have the Uniform Law Conference Guidelines on Disclosure to
Defence Counsel been adopted in your province? Basically
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Are you aware of any cases similar to the Donald Marshall,
Jr. prosecution where someone has been convicted of criminal
offence .and exculpatory statements were not disclosed to
defence counsel either before the trial, during the trial or
any time subsequent? No

If so, please name the case and give appropriate citations.

Have individuals ever been charged in your province for
failing to disclose exculpatory statements to defence
counsel? Mo

Details

Are you aware of any cuidelines or laws in your province
compelling the police to advise Crown Prosecutors of

Mr\

exculpatory statements? re

Thank you for helping us. If you would like a copy of the
brief, please advise.
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General M5C 1
Bureau du Directeur "
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Ministere de la Couronne 18, rue King, est
du Procureur Toronto, Ontario
énéral M5C 1C5
9 June 13, 1988
416/965-3912

Mr. Gordon F. Proudfoot
P.O. Box 876

Dartmouth, Nova Scotia
B2Y 3Z5

Dear Mr. Proudfoot:

Further to your letter of May 11, 1988
addressed to the Honourable Ian Scott, Attorney

General, please find enclosed a copy of the current
guidelines for Ontario Crown Attorneys in regard to
disclosure of the Crown's case.

I am not aware of any

research papers which may have been prepared prior to

the guidelines being reduced to writing.
guidelines are in essentially the same form as they

appeared in 1981.

The present

Please do not hesitate to contact me if you

feel there is further information which might be of

assistance to you in regard to the Marshall Inquiry.

/11

Yours truly,

ot

Alasdair McDonald
Counsel

Lo
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DISCLOSURE
Introduction
1. It is recognized that generally there is a duty on

the Crown Attorney:

a) to disclose the Crown's case;

and
b) to make defence aware of the existence of any
other evidence relevant to the main issues
which may be helpful to the defence and which
is worthy of consideration by the Court but
which the Crown may not intend to call as part
of its case.
2. These guidelines are intended to provide a method
of making such disclosure.
3% It is recognized that the precise mechanics or

procedures adopted in carrying out these
guidelines will vary from jurisdiction to
jurisdiction throughout the Province and will be
determined by the local Crown Attorney in
accordance with local Crown and Police resources
and with the needs of the local Defence Bar.

4. Generally, disclosure with respect to summary

conviction and hybrid offences need not be as
formalized as with other indictable offences.

First Appearance Disclosure

5. a) Where resources and personnel permit, the
accused should be provided at the time of his
or her first appearance with a document

Y



similar in nature to Appendix "A" to these
guidelines.

b) Where resources and/or personnel are
insufficient to provide such a document, the
Crown should take every reasonable step
necessary to ensure that any accused or his or
her counsel or counsel's agent who seeks such
information at or near the time of the first
appearance is given such information orally.

Disclosure Sufficient to Enable Counsel to Set a Date

6.

to Proceed

As soon as possible after the first appearance and
in any event before the date set -for the purpose
of setting a date [which in some jurisdictions is
referred to as an assignment court date), the
Crown, at the request in writing of counsel for
the accused or counsel's agent, should provide the
following:

a) a copy of any written statement by the accused
to a person in authority and disclosure of any
oral statement made by the accused to a person
in authority of which the Crown is aware and
which the Crown, at the time of disclosure,
intends to tender as part of the Crown's
case-in-chief at trial, or an undertaking to
provide when available;

b) a copy of relevant laboratory and/or
scientific reports if available or an
undertaking to produce when available;

c) disclosure of the accused's criminal record
and, where in the Crown counsel's view
relevant, the criminal record of any witness;

d) a copy of any medical report which relates to
the accused or the victim and which is
directly relevant to the charge[s] or an
undertaking to produce when available;

s i of3



e)

f)

g)

®

photos, films and other documents intended to
be entered: where preparation and resources
permit and the nature of the exhibits suggest
it is reasonable for the Crown to provide
copies they should be provided; in other
cases, an opportunity to inspect will be
sufficient; even in those cases where it is
appropriate to provide copies, it is recognized
that it will often not be possible to provide
such copies at this early date in which event
an undertaking to produce prior to the
preliminary hearing or trial will be
sufficient;

an outline or synopsis of the evidence of the
witnesses whom the Crown, at the time of
disclosure, intends to call as part of the
Crown's case-in-chief at trial; an oral
outline or synopsis, with a reasonable
opportunity to take notes shall be sufficient
for the purpose of providing counsel with
sufficient information to set a date to proceed
with a trial or preliminary hearing as the case
may be; if a written outline or synopsis is
available at this early stage, it may be
provided in lieu of an oral outline or
synopsis;

any further information Crown counsel considers
appropriate including, where circumstances
warrant, the names and addresses of witnesses
whom the Crown at the time of disclosure
proposes to call as part of the Crown's
case-in-chief at trial; in any case where
names and addresses of witnesses are provided,
the police should be asked to contact the
witness to advise the witness of the fact that
he or she may be contacted by the defence and
that it is up to the witness to decide, if he
or she wishes to be interviewed.

Further Disclosure Prior to the Date Set to Proceed with

a Preliminary Hearing or Trial

7.

a)

Fulfill any undertakings made pursuant to
paragraphs 6(a], [b], [d] and [e] above.

.../4



10.

b) In summary conviction and hybrid matters the
oral outline or synopsis of the evidence of
witnesses provided in the manner described in
paragraph 6[f] above together with the
disclosure provided pursuant to paragraph 5
shall, as a general rule, be sufficient if
defence counsel has been sufficiently informed
in that manner prior to the setting of the
date to proceed.

c) In indictable [non-hybrid] matters, Crown
counsel should, at the reguest in writing of
counsel for the accused or counsel's agent,
provide a written outline or synopsis of the
evidence of the witnesses whom the Crown, at
the time of disclosure, intends to call as
part of the Crown's case at trial, unless in
the opinion of the Crown there are : -
extraordinary circumstances which make such
disclosure inappropriate. Such a written
outline or synopsis may take the form of a
document prepared for the purpose of
disclosure, copies of "Will Says", or where
considered appropriate by Crown counsel,
copies of statements of the witnesses which
have been reduced to writing.

Crown counsel, in his or her discretion, shall
determine how disclosure prior to the preliminary
hearing or trial can be made to an unrepresented
accused.

It is expected that although defence counsel will
use discretion as to what portion of the content
of written disclosure will be communicated to the
client, it is expected that he or she will refrain
from providing such written disclosure or copies
thereof to the client.

It is expected that when the written disclosure is
in the form of a "Will Say" or synopsis:

a) defence counsel will refrain from any attempt
to treat such written disclosure as a
statement made in writing or reduced to
writing for purposes of s.10 of the Canada
Evidence Act, or, for the purpose of similar
cross-examination at a preliminary inquiry;

1000/5




and

11,

b)

®

if counsel chooses to cross-examine on the
content of the document, he or she will
refrain from doing so without first applying
to the Court to have the jury excluded for the
purpose of determining whether the "Will Say"
statement is a notation of a prior oral
statement relative to the subject matter of
the case and inconsistent with the witness's
present testimony so as to permit
cross-examination pursuant to s.l1 of the
Canada Evidence Act.

In indictable [non-hybrid)] matters it is expected
that after receiving the disclosure referred to
above, defence counsel will advise the Court and
the Crown, prior to the date set to proceed, the
forum in which his or her client elects to be
tried.

CRIMINAL LAW DIVISION GUIDELINE §D2

JANUARY 1, 1988



APPERE X MAY

' / NOTIC)! OF ALLFGED OFFENCE.(S)

TR — P TIL

|
| Yererrm Tie = FRiMov) abballl h
| S Emem w e s —

) — o —— Brra 8 e

TAXE NOTICE THAT you are hereby provided with a brief
swmary of the fucts disclosed at this time by the police
investigation without prejudice to the Crown subsequently
in these proceedings. This sumnary is prepared by the
police and shull'not Le considered as particulars or
disclosure of the Crown's Cuse.
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SUMMARY OF ALLEGED FACTS

AND FURTIER TAKE NOTICE THAT disclosure of the Crown's case
be obtuincd Ly your counscl, if any, upon his attendance by appointment
with the DUTY CROWN COUNSEL during normal officc hours at 1911
Lyglinton Avenue Euast, Sc;rburough. (Tclephone 757-2886)

You are advised to deliver this notice forthwith to your counsel.

0 Crown Attorney's Office
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Ontario
ini Office of the 18 King Street East
Ministry of Mir[.isler Toronto, Ontario
the Attorney M5C 1C5
General Bureau
du Ministre JUN 2 2 1988 18 rue King, est
— Toronto, Ontario
Ministére M5C 1C5
du Procureur T
général Ref. #25244

June 17, 1988

Mr. Gordon F. Proudfoot
P.0O. Box 876

Dartmouth, Nova Scotia
B2Y 325

Dear Mr. Proudfoot:

Thank you for your letter of May 11, 1988 in
regard to disclosure in criminal cases.

I have referred your request for a copy of
the "1981 Guidelines for Disclosure by Crown Counsel to
Defence" to the Director of Crown Attorneys who will be
contacting you directly.

If I may be of further assistance, please do
not hesitate to contact me.

Yours very truly,

Landal

IAN SCOTT
Attorney General
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ATTORNEY GENERAL OF NEW BRUNSWICK @ PROCUREUR GENERAL DU NOUVEAU-BRUNSWICK
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July 7, 1988

Gordon F. Proudfoot

Boyne Clarke JuL 15 1988
Barristers and Solicitors

Suite 700, Belmont House

33 Alderney Drive

P.O. Box 876

Dartmouth, Nova Scotia B2Y 3Z5

Dear Mr. Proudfoot:

I acknowledge receipt of your letter dated May 20, 1988,
regarding the Canadian Bar Submission brief on the "Role of the
Crown Prosecutor" to be submitted to the Donald Marshall
Inquiry.

Enclosed for your information is the Attorney General's policy
on pre-trial disclosure which is contained in the Public
Prosecutions Branch Operations Manual. We view this Manual as
a living document which requires policy changes over time as
dictated by experience. 1In fact, the policy on pre-trial
disclosure was the subject of discussion at a recent Crown
Prosecutors Meeting. As a result, we intend revising and
updating our policy, particularly with regard to witness
statements. Until now the policy has been to provide defence
with copies of witness' statements only when ordered to do so
by the trial Judge or where the witness had given contradictory
statements. The reasons for this policy were:

(i) to encourage complete candour by witnesses;

(ii) to recognize the fact that often the statement was not
written by the witness, but rather by the police and
therefore not a precisely accurate account of events:;

(iii) to prevent defence counsel from using these statements
to confront the witness during cross-examination with
any discrepancy no matter how slight.

We now believe this policy is in need of refinement, and I have
requested the Director of Public Prosecutions to prepare a
revised policy for my consideration after consulting with
senior Crown Prosecutors.

ENTENNIAL BUILDING P.O. BOX 8000, FREDERICTON, N.B. (S06) 453-25823 EDIFICE DU CENTENAIRE C.P. 6000, FREDERICTON, N.-B
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I trust this information is sufficient for your purposes, and I
accept your offer to provide me with a copy of the Canadian Bar
Submission to the Royal Commission.

Yoi;;yfruly,
Jqﬁgs E. {ockyer, Q.C.
ATTORNEY GENERAL

/dp

Enc.



10.

11.

QUESTIONNAIRE

) New Brunswick
Province

Number of Full Time Prosecutors 40

Number of Part Time Prosecutors varies 6-12/month

Do Part Time Prosecutors prosecute offenses under the
Criminal Code of Canada? Yes, mainly in Provincial Court

There is a list
Are part-time Prosecutors political appointments?; ised

whigeh—3s—rev
periodically.
Are there any written guidelines to guide your prosecutorial
staff on disclosure of facts_or other information to defence
counsel prior to trial? Yes
During Trial? e
Post-Trial and Pre-Appeal?

Is your province in the procesg f adogglng guldellnes for

disclosure for Crown counsel? 1CY a idelines have existed
s Te Disclosure

If so, how long has the issue of disclosure guidelines been

under consideration?

Less than a year?
More than a year?
More than two years?

Are there any Statutes in your jurisdiction requiring the
disclosure of exculpatory statements to defence counsel or
the accused prior to Trial? No, o imi

Is it the practice in your province of the Crown Prosecutors
to volunteer the names of witnesses and/or statements to
defence counsel prior to trial which are favourable to the
accused? See policv attached

Do you use a form for collection of crown evidence known as
a "Crown Sheet"? Yes

Can you provide and attach as a schedule to this reply a
sample of same? See attached schedule

Have the Uniform Law Conference Guidelines on Disclosure to
Defence Counsel been adopted in your province?
Our policy was in place before these guidelines were developed.
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Are you aware of any cases similar to the Donald Marshall,
Jr. prosecution where someone has been convicted of criminal
offence and exculpatory statements were not disclosed to
defence counsel either before the trial, during the trial or
any time subsequent? No

If so, please name the case and give appropriate citations.

Have individuals ever been charged in your province for
failing to disclose excul%atory statements to defence
counsel? NO

Details

Are you aware of any guidelines or laws in your province
compelling the police to advise Crown Prosecutors of
exculpatory statements? No

Thank you for helping us. If you would like a copy of the
brief, please advise.



TOPIC 240

PRE-TRIAL DISCLOSURE

(1) Pollcy

l, It Is recognlzed that there Is 2 general
duty upon the Crown to disclose  the
prosecution's case to counsel for the accused,
and to make defence counsel aware of the
exlstence of ali relevant evidence. The Crown,
In glving dlsclosure, must be cognlzant of the
Importance of revlewing Informatlon recelved,
prier to dlsclosure, Matters of oplnlon
expressed or Informatlion which on publlc pollcy
grounds could Jeopardlize a state or Indlvidual
Interest, should be the subject of careful
scrutiny,

2 The purpose of disclosure by the Crown of
the case agalnst the accused |s three-folgd:

2) to ensure the defence |s aware of the
case whlch must be met, and |s nct taken
by surprise;

b) to resolve non-contentlious and time
consumling Issues In advance of the trlal
In an effort to ensure more efficlent use
of court time;

c) to allow for the entering of gqullty
pleas at a date early In the proceedings.,

The gqulding principle should always be
full and falr disclosure restricted only by a
demonstrable need tc protect the Integrity of
the prosecution,

¥ Pursuant to thls duty upon request, the
accused Is entitled to full disclosure of the
prosecutlon's case and In +thls context full
disclosure shall mean the provislon to counsel
for the accused, as soon as reasonably
practical, but In any event prior to trlal of
the followlng Information:

240-1
RUBRIQUE 240

COMMUN |CATION DE LA PREUVE AVANT LE PROCES

(1) Princlpes

I, Il est accepté que la Courocnne a une
oblligation générale de communiquer son dossler 2
I'avocat de |'accusé et de |'informer de tous
les éiéments de preuve pertlnents, || est donc
Important pour le procureur de Ila Couronne
d'examiner les éléments d'Information regus
avant de les communiquer 3 la défense. Les
opinions exprimées ou renseignements qul
pourralent léser les Intéréts de I'Etat ou d'un
particuller pour des motlfs d'ordre publlc
devralent &tre examinés trés attentivement.

2 La communication de la preuve a |'accusé
2 un triple cbjet:

“a) falre en sorte que la ~défense’
connaisse les allégations auxquelles elle
dolt répondre et ne solt pas surprise;

b) résoudre avant le proces les
questlons non-contentleuses qul prennent
du ‘temps afln d'assurer une mellleure
utillisation du temps des tribunaux;

c) permetire | 'enreglstrement de
plaldoyers de culpabl!lité au début de la
procédure,

Le principe de base devrait toujours &tre
la communlcation compléte et loyale de la preuve
d l'accusé, avec comme seule |Iimltation le
besoln manlfeste de protéger I'Intégrité de la
poursulte,

A En conséquence, |'accusé a donc le drolt,
sur simple demande, d'obtenlr |a communicatlion
compléte du dossler de la poursulte. Par
communication compléte, || faut entendre la
communlcation & |'avocat de |'accusé, dés que
cela est ralsonnablement possible mals avant le
début du procés en tout cas, des é&léments
d'information qul sulvent:




a) The clrcumstances of the offence,
The method of providing the clrcumstances

may Include the provision of the contents

of the court brlef, the provislon of a
summary prepared by the Investlgating
pollice agency of the case as a whole, the
provislion of a summary of witnesses'
statements or the contents of witnesses'
statements, The Crown may provide elther
a resumé of lay wltness' statements to
the defence or allow defence counsel to
read such statements In Crown counsel's
presence, but not to copy. The general
rule s that coples of the court brlef
and wltness statements are not to bte
glven to the defence In the Interest of
encouraging complete candour with the
Crown by both pollce and private cltlizens,

b) When a court brlef, contalns
"confldentlal Information" the report
should not be made avallable for defence
counsel to read. Under no conditlons
should coples be made for anybody,

¢) M™Coenfldentlal Information™ Includes:
(1Y any oplnlen expressed by an
Investigator,

(I11) any reference to other cngolng
Investigations,

(I11) any reference to a criminal
record of a wltness. (See paragraph
no. 4)

(Iv) any Informatlion +that could

lead to the ldentlty of an Informant,

(v) any reference to an
authorlzation for the Interceptlion
of a private communlication. Where
the report does contaln confldentlal
Information a verbal precls
outlining the Crown's case Includling
all relevant credlble evidence will
be glven +to the defence wupon
request,

d) a copy of any statement made by the
accused to persons In authorlty and
In the case of verbal statements, a
verbatIm account of the statement.

( 41 ) 240-2

a) Les clrconstances de |'Infraction.
La communlcation de ces renselgnements
peut Inclure la communicatlion du contenu
du dossler d'audlence, d'un résumé de
|'ensemble de la cause établl par le
service d'enquéte pollcler, un résumé ou
le contenu des dépositlions des témoins.
Le procureur peut fournlr un résumé des
déposltlions des témolins profanes 2
I'avocat de |a défense ou lul permettre
de les llre en sa présence, sans pouvoir
en prendre cople. La regle de base est
de ne pas remettre a la défense une cople
du dossler d'audlence et des dépositlons
des témolns afin d'encourager un climat
de franchlse totale entre les procureurs
de la Courcnne et la pollce et les
cltoyens,

b) Le dossler d'audlence qul contlent
cdes "renselgnements confldentlels" ne
devralt pas &tre communiqué 3 |'avocat de
la defense pour qu'll pulsse le tire. I
ne devralt Jamals en &tre falt de
photocople pour personne,

c) L'expression "renselgnements
confldentlels™ vise notamment:
(n Les avis exprimés par un

enquéteur.

(11) Les observatlons relatives a
d'autres enquétes en cours,

(111) La mentlon du casler criminel
d'un témoln (volr le paragraphe 4),

(Iv) Tous renselgnements qul
permattralent d'ldentifler un
Informateur,

(v) La menticn d'une autorlisation
d'Interception de communlications

privées, Lorsque le rapport contlent
des renselgnements confidentiels, on
donnera verbalement 3 la défense, sur
demande, un résumé du dossler du
minlstére publlc avec Indication de
tous les aléments de  preuve
pertinents dignes de fol,

d) une photocople des déclarations
faltes le cas échéant par |'accusé 3 des
personnes en situation d'autorite et,
dans le cas de déclarations verbales, un
compte rendu In extenso de celles-cl.



e) a copy of the accused's criminal
record.

1) coples of medical and |laboratory
reports,

g) access to any exhlblts Intended to be
Introduced and where appllcable, coples
of such exhlblts,

h) a copy of the Information.

4, Addltlonal dlsclosure beyond what s
outllned above Is to be at the discretlion of the
Crown Prosecutor responsible for the prosecutlon
balancing the princliple of full and fair
disclosure with the need to prevent endangering
the |1fe or safety of wltnesses or Interference
with the administration of Justice. Such
addlitlcnal disclosure may Include the following:

a) coples of +the crimlnal records of
wltnesses

b) names and addresses of any potentlal
wltnesses keeplng In mind possible need
for  protection from Intimidation or

harassment.
5 Where an accused |s not represented by
counsel It Is recognized that In order to

malntaln a proper arms-length relatlonship wlth
an accused, the method of disclosure of evlidence
must remaln In the dlscretion of +the Crown
Prosecutor responsible for the prosecutlon.

6. It Is understood that there Is a
continuing obligatlon on +the prosecution +to
disclose any new relevant evidence that becomes
known to the prosecution wlthout need for a
further request for dlsclosure.
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e) une photocople du casler criminel de
1'accuse,

f) des photocoples des rapports médicaux
ou de laboratolre, "
g) la possibllité d'examiner les pléces
a conviction qul seront utllisées et, le
cas échéant, la remlise d'une photocople
de ces pleces,

h) Une photocople de la déncnclation.

4, La communication  d'autres  éléments
d'Information que ceux qul sont é&numérés
cl-dessus est lalssée a la discrétlon du
procureur de la Couronne chargé de la poursulte

qul devra concl|ler le princlipe d'une
communlcaton compléte et loyale de la preuve
avec |'lmpératlf de protéger la vie et |la

sécurité des témolns ou d'empdcher toute entrave
3 la bonne adminlstration de la justice. Ces
renselgnements complémentalires . pourralent
Inclure:

a) une cople des caslers crimlinels des
temolns

b) les noms et adresses des témolns
éventuels tout en tenant compte du besoln
possible de les protéger contre les actes
d'Intimldation ou de harcelement,

B S| l'accusé n'est pas représenté par un
avocat, |l est entendu que les modalltées de
communicatlon de la preuve seront lalssées a la
discrétion du procureur responsable de la
poursulte afln de permettre & celul-ci de garder
ses distances a |'égard de |'accusé.

6. Il est &galement entendu que le minlstere
publlic a |'obllgation de dlvulguer tout nouvel
élément de preuve pertinent qul parvient 3 sa
connalssance sans qu'll solt nécessalre de faire
une nouvelle demande de communlcatlon.



PRE-TRIAL DISCLOSURE

(11) Guldellnes

[ There Is a duty on prosecuting counsel to
advise the defence In a2 timely manner of the
exlstence of wltnesses whose evidence |s deemed
+o be adverse to the prosecution or supportive
of the defence. The Prosecutor has a duty to
seo that all avallable legal proof Is falrly
presented. (See Cunllffe v Law Soc. of B.C.,
(1984) 40 C.R.(3d) 67 B.C.C.A.)

7 A There |s no absolute duty on prosecuting
counsel to glve the defence statements of
wltnesses whose evidence |s deemed to be adverse
to the prosecutlon or supportive of the
defence. Crown counsel must have some
discretlon. (See Cunliffe v Law Soc. of B.C.,
(1984) 40 C.R.(2d) 67 B.C.C.A.)

3. There Is no duty on prosecuting counsel
to call witnesses whose evidence !s deemed to be
adverse to the prosecutlon or supportive of the
defence. The prosecution has a discretlon as to
whlich witnesses It will call, and the court will|
not Interfere wlth the exerclse of .Its
dlscretion unless 1+ can be shown that the
prosascution has been Influenced by some oblique
motive, (See Cunllffe v Law Soc, of B.C.,
(1984) 40 C.R.(3d) 67 B.C.C.A.).
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COMMUNICATION DE LA PREUVE AVANT LE PROCES

(11) Llgnes dlrectrices

l. Le procureur de la Courcnne est tenu
d'aviser la défense en temps utlle de
|'existence de témolgnages qul sont juges
contralres a la position de la poursuite ou
favorables 3 la thése de la défense. Il a
]'obligation de velller a ce gque tous les
éléments de preuve dlsponibles et Jurldlquement
adnissibles sclent présentés de fagon loyale
(Volr Cunliffe v Law Soc, of B,C.(1984), 40 C.R.
(3d) 67 (C.A.C.-8.))

& Le procureur n'est pas tenu d'une
obllgation absolue de donner 2 la défense les
déclarations des témolns dont le témolgnage est
Jugé contralre 2 la position de la poursulte ou
favorable 3 la thése de la défense, |l dolt
nécessalrement disposer d'une certalne
discrétlon (Volr- Cunliffe v Law Soc. of
B.C.(1984), 40 C.R. (3d) 67 (C.A.C.-B.)).

2 Le procureur de Ila Couronne n'est pas
tenu d'appeler les témolns dont les déclarations
sont Jugées contralres & la position de |la2
poursulte ou favorables 3 la these de |la
défense, La Couronne est |lbre de cholsir les

témolns qu'elle feraz entendre. .Le +tribunal
n'interviendra pas dans |'exercice de cette
discrétlon 3 molns qu'll ne solt démontré que ce

cholx &talt dicté par des motlfs malhonnétes.
(Yoir Cunllffe v. Law Scc. of B.C.(1984), 40
C.R, (Zd) 67 (C.A.C.-2.)).
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Nova Scotia

;‘

Department of
Attorney General

Office of the Minister AUG 10 188

August 8, 1988

Mr. Gordon F. Proudfoot
Boyne Clarke

P. O. Box 876
DARTMOUTH, Nova Scotia
B2Y 325

Dear Mr. Proudfoot:

PC Box 7

Halfax. Nova Scota

B3J 2L6

902 424-4044
902 424-4020

File Number

02-88-0036-15

This will acknowledge receipt of your letter, of
August 2, 1988, respecting the brief being prepared
by the Canadian Bar, Nova Scotia Branch.

In reply to your request, enclosed please find
a copy of the "Disclosure Guidelines"”

directive

together with a copy of my July 22nd news release

respecting up-coming changes in the Department

of the Attorney General.

I trust this will be of assistance to you.

Yours very truly,

Tereﬁéffg?yg Donahoe, Q.C.

Enclosure
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fo~ Hon. Terence R.B. Donahoe, Q.C. Our Fre Reteren e

Attorney General

Te Prosecuting Officers and Your Fue Rgrvrence
Assistant Prosecuting Officers

Swec DISCLOSURE GUIDELINES Dse July 18, 1988

It is recognized that there is a general duty upon the
Crown to disclose the case in chief for the prosecution to
counsel for the accused, and to make defence counsel aware
of the existence of all relevant evidence. The Crown, 1in
giving disclosure, must be cognizant of the importance of
reviewing information received, prior to disclosure.
Matters of opinion expressed or information which on public
policy grounds could jeopardize a state or individual
interest, should be the subject of careful scrutiny.

The purpose of disclosure by the Crown of the case
against the accused 1s threefold:

(a) to ensure the defence is aware of the case which
must be met, and is not taken by surprise and 1is
able to adequately prepare their defence on
behalf of their client;

(b) to resolve non-contentious and time-consuming
issues in advance of the trial in an effort to
ensure more efficient use of court time;

(c) to allow for the entering of guilty pleas at a
date early in the proceedings.

The guiding principle should always be full and fair

disclosure restricted only by a demonstrable need to protect
the integrity of the prosecution.

si ew 2



Pursuant to this duty, and bearing in mind the above
principles, upon request, the accused 1is entitled to full
disclosure of the case in chief for tne Crown and in this
context full disclosure shall mean the provision to counsel
for the accused, as soon as reasonably practical, but in any
event prior to the preliminary inquiry or trial, as the case
may oe, of the following information:

(a) The circumstances of the offence. This will
usually be disclosed by means of the provision of
a summary prepared by the investigating police
agency of the case as a whole.

(b) Copies of all written statements made by
witnesses.

(c) A copy of any statement made by the accused to
persons in authority and in the case of verbal
statements, a verbatim account of the statement.

(d) A copy of the accused's criminal record.
(e) Copies of medical and laboratory reports.

(£) Access to any exhibits intended to be introduced
and where applicable, copies of such exhibits.

(g) A copy of the wording of the charge.

Additional disclosure beyond what is outlined above is
to be at the discretion of the prosecutor balancing the
principle of full and fair disclosure with the need to pre-
vent endangering the life or safety of witnesses or inter-
ference with the administration of justice. Such additional
disclosure may include names and addresses of any potential
witnesses keeping in mind possible need for protection from
intimidation or harassment.

Where an accused is not represented by counsel it is
recognized that in order to maintain a proper arms-length
relationship with an accused, the method of disclosure of
evidence must remain in the discretion of the prosecutor
responsible for the prosecution.
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It is understood that there is a continuing obliga-
tion on the prosecution to disclose any new relevant
evidence that becomes known to the prosecution without need
for a further request for disclosure.



STATEMENT BY THE ATTORNEY GENERAL

July 22, 1988

HALIFAX - Attorney General Terry Donahoe today
announced changes in the process by which Crown
Prosecutors in the Province are to be appointed
and the establishment of a Victims of Crime Services

Division of the Department of the Attorney General.

Appointment of Crown Prosecutors

Crown Prosecutor positions from now on will be
advertised through the Province's Civil Service
Commission, fully opening the process to all
prospective candidates who will make application
for selection, and be processed according the Civil

Service guidelines", Mr. Donahoe said.

"The changes in the process by which Crown
Prosecutors will be appointed will ensure the
broadest access possible to all candidates of merit
who may wish to serve the Province as Crown

Prosecutors", added Mr. Donahoe.

Victims of Crime Services Division
In announcing the establishment of the Victims
of Crime Services Division, the Attorney General

stated "we have become a more humane and sensitive

| lI



society, but more has yet to Dbe accomplished.
Appearing in court can be a very traumatic experience
for many and greater attention must be given to
the needs of victms of crime and those who are

called upon to be witnesses in our courts”.

"Among the immediate needs to be addressed by this
new division of the department are:

. Familiarization of victims and witnesses
with court procedures they might experience;

. Better and more timely advice to victims
and witnesses regarding the progress of
cases through the courts;

. Assistance in the preparation of victim
impact statements whereby the courts are
made aware of the effect of the offence
upon victims of crime;

. Assistance in the preparation of applications
to the Criminal Injuries Compensation Board;
and

. Assistance to victims to secure restitution

from offenders in appropriate cases."

Mr. Donahoe said "the Victims of Crime Services



Division will have immediate responsibility for
the development of a fine surcharge program. The
proceeds of this fine surcharge will be wused to
enable the Attorney General's Department to provide

additional programs to assist victims and witnesses".

Disclosure Directive to Prosecutors

To ensure consistency and fairness in the prosecution
process, Mr. Donahoe also announced the issuance
of a new disclosure directive to the prosecutors

of the Provinée.

That directive, containing a statement of principles
to be issued to all prosecutors and assistant
prosecuting officers this week, will broaden the
scope and guidelines issued to prosecutors of the

Province in 1986.

Mr. Donahoe said "the administration of justice
in Nova Scotia must evolve Jjust as the community
and its dynamics and needs are changing - our law,
its system and its administration must stay abreast

of change".

Under the changes prosecutors will provide, prior

to a preliminary inquiry or trial, the following



information:

. Circumstances of the offence. This would
usually be disclosed by means of the provision
of a summary prepared by the investigating
police agency of the case as a whole.

. Copies of all written statements made by
witnesses.

. A copy of any statement made by the accused
to persons in authority and in the case
of wverbal statements, a verbatim account
of the statements.

. A copy of the accused's criminal record.

. Copies of medical and laboratory reports.

. Access to any exhibits intended to be
introduced, and where applicable, copies
of such exhibits.

. A copy of the wording of the charge.

Prosecutors are further being told by the Attorney
General "it is understood there is a continuing
obligation on the prosecutor to disclose new and

additional evidence that may become known to the

prosecutor".

A directive has also been sent to prosecutors in



the Province regarding summaries to Supreme Court

Trial Judges.

It is customary that prosecutors provide summaries
to facilitate conduct of trials in the Supreme
Court. Such summaries contain a general review
of the facts to be provided or proved, and may
include an indication of 1legal issues to be
discussed, thus allowing the Court to better prepare
for the trial. The new directive from the Attorney
General_will ensure ﬁniform pracfise whereby these

summaries are to be provided to defence counsel.

Policy and Planning Division

The Attorney General also indicated that in order
to keep abreast of further change, he is establishing
a Policy and Planning Division within the Department
of the Attorney General "to loock at current
legislation to determine what changes are required
and to determine future program and legislative

needs in an ever changing society".
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AG unveils
justice
system
changes

By Tim Arsenault
STAFF REPORTER

1“5

A new method of selecting
Crown prosecutors was one of
four changes in the administra-
tion of justice in Nova Scotia an-
nounced Friday by the Attorney
Genera)'s Department.

Attorney General Terry
Donahoe announced that Crown
prosecutor positions will be ad-
vertised through the province's
Civil Service Commission so can-
didates can apply for selection
according to civil service guide-
lines.

“The changes in the process
by which Crown prosecutors will
be appointed will ensure the
broadest access possible to all
candidates of merit who may
wish to’ serve the province as
Crown prosecutors,” Mr. Donahoe
said in a news release.

A former Crown prosecti—

B SeeAG page 2 3°
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AG unveilsl

B continued from page 1

who did not want to be named,
said criticism of prosecutors
being appointed in the past by or-
der-in-council with inflated salar-
ies may have contributed to the
change in policy.

. “It creates an appearance of
fairness. Whether or not there
will be any greater fairness in the
process remains to be seen,” he
said.

A disclosure directive will
also be issued to prosecutors in
the province. The release said the
directive would be issued this
week and will expand on guide-
lines issued in 1986.

The announcement said pro-
secutors will provide to defence
lawyers a summary of the case
prepared by the investigating
police agency, verbatim accounts
of verbal statements, and copies
of exhibits.

“It is understood there is a
continuing obligation on the pro-
secutor to disclose new and addi-
tional evidence that may become
known to the prosecutor,” Mr.
Donahoe said.

Evidence presented at the
Marshall inquiry into the prov-
ince’s justice system showed a
wigness came forward who could
have cleared Donald Marshall, Jr.
of, murder in 1971, but his law-
yers were never told of the new
evidence. '

*“Felix Cacchione, now a coun-
ty court judge, also told the in-
quiry that the evidence prosecu-
tors disclosed to defence lawyers
varied from case to case depend-
igg on personal rapport.

f<But Mr. Donahoe said in a
telephone interview that none of

e new policies could be directly
aftributed to the Marshall inquiry.

The department also an-
unced the establishment of a
ctims of crime services division.-
1L is to have responsibility for the

velopment of a fine surcharge

am that would help fund as-
stance to crime victims and wit-
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2 |
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Department of Justice Ministére de la Justice

Canada Canada
Yellowknife Regional Office lgaluit Sub-Cftice
PO Box 8. Yellowknife PO Box 1030, lgaluit
Northwest Terntories Northwest Terntones
X1A 2N1 X0A 0OHO

Ourre YK
June 9, 1988 TR

Mr. Gordon F. Proudfoot,
Boyne Clarke,

Barristers & Solicitors,
Suite 700, Belmont House,
33 Alderney Drive,

P.0O. Box 876,

Dartmouth, Nova Scotia.
B2Y-325.

JUN 2 0 1988

Dear Mr Proudfoot:

Re: Canadian Bar Submission to the Royal Commission of the
Prosecution of Donald Marshall, Jr.

Your letter of May 20, 1988 addressed to Mr. G. Bickert,
Deputy Minister of Justice, Government of the Northwest

Territories, has been forwarded to me for response. The
administration of Jjustice <continues to be a federal
responsibility in the Northwest Territories. As such, the

prosecution of all criminal offences 1s conducted by
counsel employed at the Yellowknife Regional Office of the
Department of Justice.

It is the policy of this office to provide disclosure of
all materials 1in our possession with the exception of
witness statements. While witness statements are not
generally provided to defence counsel, we often permit
defence counsel to review such statements 1in our

possession. Indeed, in appropriate cases, a copy of a
witness statement will be provided to the defence. A
summary or ‘"can-say" statement relating to all Crown
witnesses is disclosed in all cases. All statements made

by accused persons, whether inculpatory or exculpatory, are
always provided to counsel.

11th Floor Precambrian Bldg Bldg #163 lgalutt
(403) 920-8564 (819) 979-5324

Canadi
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I am enclosing a completed copy of your questionnaire.

Yours very truly,

rr 4/14( P /{. /-

M. David Gates //
Regional Director



10.

11.

QUESTIONNATIRE

Province e

-2

Number of Full Time Prosecutors

Number of Part Time Prosecutors

Do Part Time Prosecutors prosecute offenses under, the

Criminal Code of Canada? i g mide % e g HERIER, T Pt
"',,-d‘ .a " o oo T T ;l‘f"\l
Are part-time Prosecutors political app01ntments? Ay -

Are there any written guidelines to guide your prosecutorial
staff on disclosure of facts or other information to defence
counsel prior to trial? )
During Trial?
Post-Trial and Pre-Appeal?

Is your province in the process of adopting guldellnes for
disclosure for Crown counsel? =t o b £

-

If so, how long has the issue of disclosure guidelines been
under consideration?

Less than a year?
More than a year?
More than two years? .

Are there any Statutes in your jurisdiction requiring the
disclosure of exculpatory statements to defence counsel or
the accused prior to Trial?

~Is it the practice in your province of the Crown Prosecutors

to volunteer the names of witnesses and/or statements to
defence counsel prlor to trial Wthh are. favourable to the

-

accused? : R R : ;2 T

Do you use a form for collection of crown evidence known as
a "Crown Sheet"? wee D PINE e R semwetes B A 20 besdnge s o

T o
= - ! € ' 4
L2, r}.\ ; . moloe g ,: Y e Fpne b

Can you provide and attach as a schedule to this reply a
sample of same?

Have the Uniform Law Conference Guidelines on Dlsclosure to
Defence Counsel been adopted in your province? :

.

-

-1

-
O s



12.

13.

14.

Are you aware of any cases similar to the Donald Marshall,
Jr. prosecution where someone has been convicted of criminal
offence and exculpatory statements were not disclosed to
defence counsel either before the trial, during the trial or
any time subsequent? i

I1f so, please name the case and give appropriate citations.

Have individuals ever been charged in your province for
failing to disclose exculpatory statements to defence
counsel? =

Details

Are you aware of any guidelines or laws in your province
compelling the police to advise Crown Prosecutors of
exculpatory statements? oibae efy & 4 A s S

. T
TR
i '

Thank you for helping us. If you would like a copy of the
brief, please advise.

—

M. David Gates
Regional Director,
Department Of Justice
P.O.Box 8
Yellowknife, NW.T,
X1A 2NY



