= 155 =

XIV. THE THORNHILL MACLEAN

Some suggest there is a double standard at play in the
justice system in Nova Scotia. One standard applies to those of
influence and power; another to everyone else. In examining the
Thornhill and MacLean cases, this Commission has seen how two
cases involving Cabinet Ministers of the Provincial Government
were handled. From this there will be attempts to point to
corruption, abuse of power, favoritism or scandal. Such
characterizations are too simplistic to convey the true sense of
what happened in these cases.

If dealing with a case differently from the norm is
wrong, then the Attorney General’'s department is responsible. If
a failure to adequately communicate instructions is wrong, then
the Attorney General'’s department is responsible. If poor legal
research and reasoning is wrong, then these cases, at least to a
certain extent, reflect that failure. But, nowhere has any
witness stated that as a fact or in his or her opinion any of
the actions or decisions of the department were motivated by
corruption, abuse of power or favoritism.

No one who dealt with the department, whether he agreed
with the decisions that were made or not, suggested the
decisions of Messrs. Coles, Gale and Herschorn or their
Attorneys General were anything other than their best decisions.
They may be criticized for giving confusing instructions or not
showing adequate initiative when faced with a task; for failing

to follow the advice of a colleague; or for deferring to a poorly
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conceived opinion when it may not have been warranted, but there

is no evidence to suggest any mala fides by anyone in the
department. There 1is no evidence to show any motivation of
personal bias. Some might suggest that the mere fact that Mr.

Thornhill’s case was handled differently and he was not charged
reflects favoritism. We take a different view.

As in many organizations, the Attorney’s General
department reflected certain weaknesses of a bureaucracy. There
was adherence to hierarchy and deference to authority with some
distrust to both senior and subordinate colleagues. At times,
there a some lack of respect for differing styles of decision-
making along with the failure to ask for carefully reasoned views

coupled with an intention that they be subjected to critical

analysis. It seems there was an inability to speak one’s mind
when decisions went contrary to one’s view. Although not
complementary qualities, their existence should not be

surprising, especially when considered in 1light of the
department’s organization, structure and size.

In Appendix F we have charted the structure of the
department in 1971 and 1988. It is trite to say that the
complexity of cases, even if only as a result of the Charter has
expanded greatly within that time. The number of prosecutors has
grown from seven (7) in 1971 to forty-seven (47) at present. The
number of cases has grown as is evident from the parallel growth

in number of courts and judges. Yet despite this growth, there
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has been an increase of only one person on the criminal side of
the Attorney General'’s department.

In 1971 in addition to the Attorney General and Deputy
Attorney General there was a Director (Criminal). Today, in
addition to the Attorney General and Deputy Attorney General
there are two directors - Criminal and Prosecutions. Even with
the tremendous growth in the field, there has not been a
commensurate growth at the senior levels. While tremendous
changes have occurred in the field, commensurate changes have not
been reflected in the department itself. When Mr. Gale joined
the department in 1966 and Mr. Coles in 1972, the Attorney
General's office was small. Mr. Coles witnessed the Department’s
overall growth but head office resources did not increase
adequately to effectively allow the Department to face the
inevitable new challenges that would come with larger numbers of
prosecutors and courts.

The issue of resources on the prosecution side of the
department has been carefully canvassed by Professor Archibald in
his paper. In analyzing the evidence heard before this
Commission, we urge that consideration be given to the actual
facilities available to the department in carrying out its
responsibilities.

A review of the job description of Messrs. Gale and
Herschorn (Ex. 159 and 148) shows that all managerial
responsibilities in Criminal law rest with them. In addition,

they dealt with the R.C.M.P. on a regular basis, on individual
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cases, and on broader issues of policing up until the creation
of the Solicitor General’s department. It was their
responsibility to <create policies and procedures for the
Department; and to keep prosecutors, police and Provincial
Courts appraised of 1legislative changes. Mr. Gale also
represented the Province in numerous interprovincial and federal
provincial meetings and had responsibility for all appeals. This
is not intended to be an exhaustive 1list of their
responsibilities but merely reflects the lack of personnel
resources within the department on the criminal side.

These 1limited resources must be considered in any
examination of decisions made within the Department. It is the
lack of resources that dictates that inevitably some matters may
not get the degree of attention they require because personnel
are taxed. As we detail below, it is our view that these limited
resources compounded any poor Jjudgement that may have been
exercised by an individual. Further, this lack of depth of staff
meant that certain decisions were not as carefully scrutinized as
they might otherwise have been had there been adequate resources
to devote to specialized tasks, such as a fraud or commercial
crime section. Staff time was simply diverted by other equally
pressing responsibilities.

Both Messrs. Gale and Herschorn reported to the Deputy
Attorney General, Mr. Coles, who, though not a criminal lawyer,
remained the senior officer responsible for criminal law in the

department. He had the authority to make decisions, and we know
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from the evidence that he did make tough decisions, sometimes
accepting the advice of his advisors, sometimes not.

It'’s worth comparing the size and depth of the
Attorney General’s Department in Manitoba with that of Nova
Scotia. Manitoba 1is a province of approximate equivalent
population size to Nova Scotia and has a bar of approximately
the same size. In Appendix G we have copied the relevant
departmental descriptions as they appear in the 1988 edition of
the Canadian Law List. Although too much ought be inferred from
this comparison (and as we all know Manitoba has current
difficulties with its justice system) it is certainly evident
that there appear to be more extensive resources available in
that province than in Nova Scotia.
A. THE THORNHILL CASE

In examining what occurred in Thornhill we remind this
Commission that the ultimate decision not to lay a charge is not
open for consideration. What occurred here, we suggest, resulted
from the best intentions of Attorney General How who perhaps did
not understand that in a case involving a political colleague, he
could pot delegate his personal responsibility to make a
difficult decision. He should have insisted that the matter be
thoroughly scrutinized in the normal course with advice provided
to him for an ultimate decision if required.

However, having given instructions to his deputy, Mr.
How left it to Mr. Coles to be the law officer responsible for

the matter. That decision was the one which meant that the
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investigation into alleged wrong doings by Mr. Thornhill was
treated "differently" than other matters. Although Mr. How
appreciated the sensitivity of the matter, and that great care
would ultimately be required, what he did not appreciate was
that his instructions to Mr. Coles would be taken literally.

In doing so, Mr. Coles in effect removed from the
R.C.M.P. a valuable service - advice to the investigator - and
placed the matter in the hands of senior departmental and police
personnel before the investigation was complete. Evidence has
shown that it is common practice for the police to communicate
with the Crown in the course of, or at the end of, an
investigation. The Crown’s legal advice is routinely provided
by the Prosecutor who will have responsibility for carrying the
case to the Courts. It is from that perspective that the
Prosecutor and the Police review and discuss an investigation.

What Mr. Coles did not appreciate was that this
specific role of the Crown is better suited to the field level.
By the time cases normally reach the Department, preliminary
examination and decisions have already occurred. The
Department’s role 1is to review those decisions and either
support or reject them. Department personnel are not suited, in
light of the work normally done, to initially review and respond
to police investigations. It may be unfortunate that 1is the
case, but the evidence of senior officials in the department does

support the view that they are better suited to broader ranging



considerations than they are to particular case situations.

is well illustrated by Mr.

IIQ.
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I want to ask you a series of questions
concerning the role of prosecutors and
your views as the Director in connection
with some of these matters. First of
all, in connection with decisions to
prosecute, can you tell me whether or
not the run-of-the-mill decision to
prosecute would be of the local Crown
Prosecutor or whether you would have
some involvement with that?

Run-of-the-mill? The local Crown
Prosecutor.

And more serious matters?
The local Crown Prosecutor.

Are there any cases where the decision
to prosecute is referred to yourself?

It may be primarily by reference from
the local prosecuting officer for the
county to my office.

In what sorts of circumstances would you
expect the decision to prosecute to be
referred to yourself?

Primarily a circumstance where the
prosecuting officer was unsure of what
the most appropriate charge, 1is one
example, would be to proceed with. He
might consult with me. I would act as a
sounding board and attempt to provide
whatever assistance I could.

It wouldn‘’t be based on necessarily
whether or not it was a serious charge.

No.
In other words, a local prosecutor could
go ahead and make a decision to

prosecute in a murder case.

No question about that.

Herschorn’s evidence as follows:

This
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Q. Are there any circumstances where a
decision would be made not to prosecute,
notwithstanding the fact that there may
be prima facie evidence which would, in
normal circumstances, tend to lead to a
decision to prosecute?

A. There may be exceptional circumstances
of that type, but as a general answer,
no.

Q. Would it then generally be the policy
that if there'’'s sufficient evidence to
prosecute, one wWould expect a

prosecution to be initiated?

A. Yes.

Q. Would the sorts of exceptions ;you were
talk...What sorts of exceptions can you
think of where a decision would be made
not to prosecute?

A. One that immediately comes to mind is a

circumstance of a charge of sexual
assault where the victim may be young,
where there may be medical evidence
coming to the Crown that the placing of
a young victim/witness on the stand
might do irreparable harm to that
witness. That would be one example."

Nobody appreciated the significance of Mr. Coles’
direction that the Prosecutor’'s office be bypassed in the initial
R.C.M.P. investigation of Mr. Thornhill. In assuming the role of
Prosecutor for himself, and by only asking for specific
information from Mr. Herschorn, Mr. Coles endeavoured to make a
global decision as to whether or not charges should be laid,
without the benefit of a careful analysis of the R.C.M.P. report.

Thus specific questions asked by Cpl. Cyril House went

unanswered. The 1legal opinion of the Deputy was provided
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without the benefit of an initial memorandum from another
lawyer. The ultimate decision was made without the benefit of
"advice up the line", a fact which, on reflection, demonstrated
poor judgement.

That decision, whether it was right or wrong, was made
public. The public, through the media, was clamouring to know
what decision was made. Again because the decision was vested in
the Deputy Attorney General, there was no consultation or
discussion with the R.C.M.P. at that stage.

A series of events followed: press releases, R.C.M.P.
meetings, a review by the Deputy Commissioner, and discussions
between the Deputy Attorney General and the R.C.M.P. These
events further reflected upon the initial procedures adopted by
the department. One can understand the reluctance to change the
decision once it was made public. We believe that the initial
act of poor judgement, properly conceived but improperly
executed, is what lead to the perception that two standards of
justice apply in Nova Scotia.

It may be a fact that Mr. Thornhill was treated
"differently" than others, but it is naive to think that cases
involving any prominent person will not receive a special degree
of attention. The mere notoriety of a suspect will dictate a
different level of attention because the public interest in the
matter, through the media, will be heightened. The R.C.M.P.’'s
administration manual dealing with release of information

reflects this fact (Ex. 111). In fact it was the desire to deal
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properly with Mr. Thornhill that lead the system astray, not any
corruption or improper motives.

To conclude on this point, we accept that poor
judgement was exercised especially by the Attorney General and
the Deputy Attorney General in determining that extra-ordinary
procedures should be used in the Thornhill case. We reject any
suggestion that in the end the R.C.M.P.’'s ability to deal with
the matter was taken away because a decision had been made. If,
upon reflection and review, the R.C.M.P. concluded the case was
worthy of additional investigation or a different conclusion, it
was their responsibility to make that known. To suggest that
they failed to do so because the Attorney General had already
announced the decision, is to deny the R.C.M.P. the independence
and integrity which both former Deputy Commissioner Quintal and
former Commissioner Simmonds referred to in their evidence. They
were prepared to make a different decision but the case, the
evidence and the facts did not warrant one. No evidence
suggests anything other than a scrupulous and thorough review in
reaching that decision. We urge this Commission to leave that
decision intact.

B. IHE MACLEAN CASE

Two faults were suggested with the Crown’s involvement
in the Billy Joe MacLean case: (1) an undue delay in the initial
R.C.M.P. investigation; and (2) agreéments made at the time of

sentencing.
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We have dealt elsewhere with the right of the police to
investigate suspected wrong-doing or any breach of the criminal
law. It is sufficient here to reiterate that when the Auditor
General’'s office approached the R.C.M.P. in October/November,
1983, they were free to carry out an investigation, without
regard to any opinions, views or directions from the Attorney
General’s department. Their failure to do so, in spite of the
views of the Deputy Attorney General and the Attorney General,
must rest with them.

The conclusion reached by the Attorney General and
Deputy Attorney General based on the information received from
the Auditor General, was not ultimately borne out by the facts.
The Deputy Attorney General did not accept Mr. Gale’'s advice. If
there was fault in concluding as he did, then responsibility must
rest there. Although Mr. Coles did not accurately reflect Mr.
Gale’s views when he prepared his memo for the Attorney General,
he included for the Attorney General, the memo he relied upon, so
Mr. Giffin could have come to a different conclusion than that
reached by his Deputy (Ex. 173/35). Further, one must keep in
mind that the ultimate decision with regard to an investigation
was that of the police. Any poor judgement by the Deputy
Attorney General could be, and was, eventually corrected.

As to the sentence imposed on Mr. MacLean, it bears
repeating that the responsibility for sentencing lies with the
Court. Here, the Crown agreed to proceed on four charges of

uttering forged documents, and to drop the other charges of
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forgery, forging documents and fraud. The Crown also agreed to
recommend a range of penalty. Fault appears to have been imputed
in the fact that the Crown did not request incarceration.

It was Norman Clair’s wview, which we believe was
supported by the authorities upon which he relied, that in cases
of this type a deterrent sentence was required. We need not
remind this Commission that deterrence can be achieved by
monetary penalties as well as by incarceration. In spite of Mr.
Joel Pink’s view, Mr. Clair believed that he got "a good deal"
for his client. He further believed that the principals of
sentencing could be satisfied by disclosing all the facts to the
Court and offering a view that a substantial monetary penalty
"...at least five thousand dollars" could be imposed "while
knowing that the. Government would also get restitution from Mr.
MacLean" (89/15881). We believe that the procedures followed by
Mr. Clair were impeccable, as was his judgement. He was not
politically motivated in his approach and advice. We do not
believe that any suggestion of wrong doing is borne out by the
evidence.

We believe that what occurred in both these cases is a

reflection upon a small department with inadequate staff and

resources to adequately deal with all matters. It is easy to
"blame" Mr. Coles for handling the cases as he did. We believe
that this would be a mistaken responsibility. No increase 1in

resources will guarantee good judgment, but additional resources

will go far to insure properly trained and experienced people are
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exercising their judgment in matters where they are competent.
Although the Department must accept responsibility where poor
judgments occurred, where legal and factual research was not done
as carefully as it might have been, where instructions were not
clear or the initiative was not taken and where there was undue
deference to a senior official, we urge this Commission to be
mindful of the realities of the Department when they draw their
conclusions and recommend changes.

The Government recently indicated its favourable view
of a Director of Public Prosecutions model for Nova Scotia. We
believe that creation of a Director of Public Prosecutions would
go far to reassure the people of Nova Scotia that its justice
system is removed from political concerns, although in reality we
do not think they impacted in these cases. However, any
improvements to be made in the administration of criminal law in
Nova Scotia must be real and not merely formalistic. We
reiterate that at the heart of this is the issue of inadequate
resources to insure that well-trained people, with the necessary
support services can superintend the use of the Crown’s coercive
powers. To achieve 1less will mean that the errors in the
Marshall case and the poor judgments in the Thornhill and MacLean
cases might be repeated. That would mean this Commission’s work

was for naught.
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Xv. SANCTITY OF THE QATH

When Maynard Chant, John Pratico, Patricia Harriss and
Donald Marshall, Jr. took the stand they accepted responsibility
for the consequences of their statements.

We submit (and based on the frequent references to the
evidence which we have previously made) that a full and accurate
disclosure by Mr. Marshall of the circumstances surrounding his
presence in Wentworth Park may well have made a difference in the
attitude and actions of either (or all) the police, his defence
lawyers and the jury.

Mr. Simon Khattar, who'’s in the best position to know,
testified before this Commission that the handling of the
defence would have been significantly different had Mr Marshall
taken MoeRosenblum and him into his confidence and told them the
truth. Without it they were 1labouring under a distinct
disadvantage.

Of fundamental importance was the decision whether or
not to put Mr. Marshall on the witness stand. Had they known
that he and/or Sandy Seale were intent on unlawfully obtaining
money from others, they may have quickly decided not to call
their client to testify and instead concentrated their efforts on
finding witnesses to the episode. Had Mr. Marshall never
testified, the «critical disadvantages (being such a poor
witness, being admonished by counsel on the court, having to show
his tattoo and being discredited in the face of other witness

testimony) would never have occurred.
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Our system of justice has many components. Perhaps the
most essential and fundamental tenet is truth. Without a
commitment to uphold it, there can be little hope in achieving
justice and fairness for all.

It is reasonable to suppose that when the witnesses
were sworn to give evidence in November, 1971, they were asked
the standard question:

"Do you swear to tell the truth, the whole

truth and nothing but the truth, so help you

God?"

After answering "yes", their direct examination began.
The authority for administering an oath is found in Section 13 of
the Canada Evidence Act. At common law no testimony whatever is
receivable, except upon oath (1779), 1 Leach 199, 168 E.R. 202.
A useful analysis of sworn testimony may be found in McWilliams,
Canadian Criminal Evidence (2nd Ed., 880ff).

The wisdom of the oath as quoted above is found in its
simplicity. It imparts to the ocath taker a clear message that
full and honest disclosure 1is compelled and any form of
concealment or misrepresentation prohibited.

The meanings and importance ascribed to an oath can be

found in any dictionary. Extracts from Websters and Blacks Law
Dictionary (4th Ed.) may be found at Appendix H to this
submission.

The witnesses undertook to honestly and fully answer
the questions put to them. It is clear that they breached that

obligation then and on other occasions. They cannot now be heard
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to complain of the consequences. We resoundingly condemn these
witnesses who gave perjury testimony. They must live with the
consequences of Mr. Marshall’'s wrongful conviction and

incarceration for the rest of their lives.

As for Mr. Marshall, in proceedings before this
Commission he maintained the "robbery" was a fiction and that he
simply told this version to Staff Wheaton and Cpl. Carroll
believing they had already been told this by Roy Ebsary. To
effect his release from Dorchester he felt he would have to be
consistent. Mr. Marshall’'s veracity is questionable in light of
notes made by Lawrence O‘Neil, assistant to Melinda MacLean,
when he interviewed Mr. Marshall almost a year before Mr.
Marshall had ever heard of Staff Wheaton or Cpl. Carroll (Ex.
97/16). I1f, as the evidence discloses, Mr. Marshall was talking
to Mr. O’Neil about a "robbery" in the park in which he was
implicated, then he simply could not have been telling the truth
at this inquiry when he said he had essentially concocted the
story when he first met with the R.C.M.P. officers in 1982. This
Commission should make a finding on this issue.

To illustrate the importance and sanctity of an oath
one need only refer to the seriousness with which the courts
treat allegations of perjury. In the case R, v. King (1987), 67
Nfld. & P.E.I.R. 85, Woolridge, J. referred at pages 86-7 to the
decision of Steele, D.C.J. (as he then was) in the case of R, v.

Noftel (1976), 12 Nfld. & P.E.I.R 1 as follows:
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"A  conviction on a charge of perjury is
somewhat unique in that it does not involve
an offence involving either physical injury
to a person nor property damage or loss.
Yet, perjury is a very serious offence for by
its own definition in Section 120 of the
Criminal Code, it amounts to an affront
against the court and the judicial system in
general." (p. 89)

In the case of R. v. Morgan 19 (1979) Nfld. & P.E.I.R.
176, the Newfoundland Court of Appeal held that the court was
"determined to express the disapprobation of society for persons
who pervert the course of justice by lying evidence (p. 178)."

These ©principles were applied by His Honour Judge Felix

Cacchione in The Queen v. Norman David Crawford (1988), 81 N.S.R.

(2d) 88 and affirmed on appeal by the Nova Scotia Court of

Appeal.

Chief Justice Clarke quoted with approval from these

remarks of Judge Cacchione:

"Not only is perjury a crime but it is, by
its very nature, an insidious and subversive
offence against the judicial process; and the
judicial process is what our society relies
upon for protection." (p. 89)

and then went on to add:

"The integrity of our system depends upon the
honesty of those who are involved in it and
the truthfulness of those who testify in its
proceedings. No only the appellant but the
general public must be deterred from
committing the offence of perjury." (p. 89)
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XVI. MENDA

For ease of reference we have set out below, and
numbered consecutively, the recommendations identified in the
text of our written submission in the same order in which they
appeared in argument.

While we did not canvass certain other topics such as
the pitfalls in organization of the Sydney Police Department in
1971; the native court worker program; the functions of the
Fatality Inguirjes Act; new policing initiatives by the
Department of the Solicitor General and other equally important

matters, we do have specific recommendations to make in these

areas. All are hereinafter set forth as miscellaneous
recommendations.

A. FROM WRITTEN ARGUMENT

1. We believe policies should be developed to define the

responsibilities of the Crown when dealing with the mentally
disabled, so as to ensure their fair treatment without
undermining rights of an accused to a fair trial.

2 We urge that information be promulgated to
psychiatrists regarding their rights and obligations when their
patients éome in contact with the criminal justice system.

3. We recommend improvement of the swearing-in process by
a judge to expand the types of questions asked of children, and
that in the exercise of its discretion the court make the child

at ease by possibly convening that segment of the trial i.e.
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swearing-in of a child, in a semi-private surrounding with only
the judge, accused, and counsel present.

4. We recommend this Commission should comment upon
techniques that ought to be used by police when interviewing
children - Dbe they witnesses or suspects. From minimal
protection, such as the presence of a friendly adult, to video
recording all interviews with children, the goal must be to
insure the natural threat that an adult can be to a child is not
allowed to become overbearing, while at the same time being
cognizant of the risks of children not telling the truth, for
motives unrelated to the presence of an adult.

5. Whenever senior officials in the Department leave
their positions, there should be an organized procedure for
transfer of responsibility to successors and/or briefing of
superiors on current matters.

6. The R.C.M.P. should have guidelines in place for
procedures to be followed in reviewing the work/investigation of
another police force so that too great a reliance is not placed
on the work of the original force to the detriment of the
R.C.M.P.'s review.

T There should be policies to determine what information
coming into the Crown’s possession subsequent to a conviction
merits investigation and/or disclosure to the defence and the

means by which this disclosure will occur.
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8. We recommend, inter alia, that the lines of
communication Dbetween a local prosecuting officer and the
Attorney General'’s Department, and the R.C.M.P. (and vice versa)
be strictly, and accurately defined; that proper records be kept
of written and oral communications transmitted between those
agencies; and that the roles and responsibilities of both police
and legal officers within the system be delineated, understood
and tested to see if they are working properly and are remaining
current.

92 We recommend that the R.C.M.P. manual must clearly
delineate procedures from communications within the force and
with outside agencies. Senior R.C.M.P. officers should be
expected to explain all such requirements to the provincial law
enforcement agencies to which the force is accountable.

10. The R.C.M.P. should implement stringent amendments to
its record-keeping and document dissemination procedures to
ensure that reports are directed to propef authorities in a
timely manner.

) £ i If an accused is not represented and does not intend to
avail himself of counsel, then it is the Crown’s duty to make
full disclosure to the Court or to the accused personally.

12. The Crown must fairly and dispassionately exercise its
discretion to deny information for the protection of witnesses
while at the same time providing the accused with sufficient

information to allow for a full answer and defence. In
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exercising that discretion, the Crown must be mindful of any
reasonable grounds for believing there will be destruction of
evidence, intimidation or threats to the well-being of witnesses
or excessive stress on victims of certain offenses, which will
likely result from disclosure of that witness’ statement or
particular information in the Crown’s file. In that instance,
the Crown should provide to the defence sufficient information to
allow the defence to know what the evidence will be, while
ensuring the protection of witnesses.

13. A system which aspires to the highest 1level of
competence from police and Crown prosecutors cannot condone an
attitude which maintains the myth that the police ™"have
something to hide". Both the Attorney General and the Solicitor
General must ensure that police reports are thorough and complete
without extraneous information and opinions. Consideration
should be given to imposition of sanctions if it is determined
that police are not completely disclosing to the Crown.

14. If police reports contain extraneous information, the
Crown should be at liberty to provide to the defence a detailed
review of the contents of the report without disclosing the
information which is not properly the subject matter of factual
police reports.

15, We assert that an accused should not suffer for the

previous sins of his lawyer. Maximum disclosure is the right of

every accused.
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16. Disclosure should be "as soon as reasonably practical,
but in any event prior to the preliminary hearing or trial (in
summary matters)". Nonetheless, the obligation to disclose is
continuous. Therefore, if new material evidence comes to the
Crown’s attention, disclosure to the defence should occur as if
the information had been in the Crown’s file at the outset of the
proceeding.

17 If the prosecuting officer refuses to disclose, there
should be a meaningful ability to appeal to the Director
(Prosecutions) to ensure the original decision is reviewed in a
timely manner.

18. If the Crown objectively feels a ruling or direction by
the Trial Judge might be erroneous, and that error might
reasonably result in the appeal being allowed, then the Crown
should raise it.

We recognize that the appellant should decide how it
chooses to appeal the case, and therefore the Crown'’s obligation
is to raise the matter first with the appellant’s counsel.

19. There may be situations where the Crown believes that
an error on the record will be determinative of the case. Then,
the Crown has an obligation to bring this error to the Appeal
Court’s attention and if need be, in light of the applicable law,
to argue that the appeal be allowed.

20. What is needed 1is a clear statement from this

Commission as to the clarity of language which is required in
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contracts negotiated between the Province(s) and the R.C.M.P., as
well as in all policy manuals used by the police and the Attorney
General’'s Office. There should then be no doubt whose
responsibility it is to direct and whose function it is to act.
Nor should there be any confusion as to the scope of any
investigation conducted by the R.C.M.P. into either the workings
of another police department or force operating within the
province, or a particular case handled or mishandled by that
department or an officer thereof.

21, There should be revision of the R.C.M.P./Province of
Nova Scotia policing contract so as to clearly delineate the
circumstances in which the R.C.M.P. may investigate a municipal
police force, and the scope of such an investigation so as to
make it clear that the R.C.M.P. are neither expected nor obliged
to obtain the approval of the Attorney General’s Department
before continuing or embarking upon their work.

22. There should be a policy making it clear to police and
prosecuting officers throughout the province that the ultimate
right to lay a c¢riminal charge (information) 1lies with the
police, subject only to the right of the Crown, in the exercise
of its discretion, to withdraw or stay the proceeding.

23 We recommend that in future, every effort be made by
the Department to have both the prosecutor who handled the
original trial and the department’s solicitor responsible for

the appeal, act in concert to conduct such appeals as are in the
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opinion of the Director so significant as to warrant that kird of
treatment.
24. It is our recommendation that to avoid some of the
uncertainty evidenced in these proceedings, to clarify the role
of the court and responsibilities of counsel, this Commission
should consider recommending either a revision of the language of
Section 617 or the incorporation of a new subsection (d) to the
effect that the Minister of Justice may:

"refer the matter to the Court of Appeal for

a full inquiry into the circumstances of the

original conviction, or sentence, or appeal

with power to review the record, admit new

evidence, give direction as to whether the

Crown or the person convicted will have

conduct of the 1inquiry as appellant and

consider such other matters as the Court

deems relevant and necessary in order to

complete its determination."
25. We believe the government should give consideration to
reviewing the Freedom of Information Act with a view to amending
the appeal procedure contained therein.
26. In 1light of the experience in this case and the
evidence of these hearings, we believe the compensation
guidelines contained in Ex. 148 should be further revised to
clarify the ambiguities in them and to improve the procedures
when claims for compensation are made.
27. The Government recently indicated its favourable view

of a Director of Public Prosecutions model for Nova Scotia. We

believe that creation of a Director of Public Prosecutions would
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go far to reassure the people of Nova Scotia that its justice
system is removed from political concerns, although in reality we
do not think they impacted in these cases. However, any
improvements to be made in the administration of criminal law in
Nova Scotia must be real and not merely formalistic. We
reiterate that at the heart of this is the issue of inadequate
resources to insure that well-trained people, with the necessary

support services can superintend the use of the Crown’s coercive

powers.
B, MISCELLANEQOUS RECOMMENDATIONS
27. We welcome the initiative taken by the Department of

the Solicitor General 1in establishing the task force on
municipal police training. We urge that the Department and the
Nova Scotia Police Commission continue to promote high standards
of education and training among all police forces in Nova Scotia
with standardized examinations and recognized rules for promotion
from rank to rank, and skills training in serious crime
investigation techniques, protection of scene and exhibits,
statement taking from adults and young offenders, etc. Such
initiatives should include guidelines to ensure full briefings by
personnel within any police department (to avoid what happened in
Sydney where the patrol officers never new what the detectives
were doing, embarked on searches for witnesses using conflicting,

contradictory descriptions, etc.).
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28. We recommend that any municipal force without its own
identification section be required to call upon the R.C.M.P. for
its expertise in such matters.

Municipal police forces ought to make use of
interprovincial and international record information such as
CPIC and CIS, etc.

29. We encourage more frequent meetings and seminars among
crown prosecutors throughout the province; more active
participation in criminal law section activities with the
Canadian Bar Association; and encourage greater funding so that
crown prosecutors may attend continuing legal education and Bar
Society related functions to better enhance an exchange of ideas
and maintenance of professional skills.

30. Encourage better communication (perhaps through
regular exchanges and meetings between their respective
associations) between the Attorney General's Department and the
Defense Bar in Nova Scotia.

c i i There should be a clear and concise policy statement
that where death ensues from violent or suspicious circumstances
the Medical Examiner 1is required to be notified wunder the
Fatality Inquiries Act but that such notification is to be given
by the investigating police department (to avoid any suggestion
that the prosecuting officer has such a responsibility).

32. Encourage lawyers with the Attorney General's

Department and the Department of the Solicitor General to audit
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the course at Dalhousie Law School on Aboriginal Rights and
Native Law and attend such other courses and conferences as
resources will permit.

33. Conduct a study to provide recommendations calling for
proportional representation of minorities on juries.

34. Assess current marketing strategy and admission
standards to encourage better representation of minorities
employed in government departments and on police forces in Nova
Scotia.

35. Establish standardized procedures among municipal
police forces in record keeping so that previous offenders are
logged not only by name but also by m.o., date, circumstances and
description, including weapon used (thereby avoiding errors
committed by Sydney Police Department with Roy Ebsary and
"missing" his background of previous criminal record involving
knives).

36. Assign sufficient resources to expand the library and
research facilities for 1local prosecuting officers and provide
expenses to attend seminars on issues relating to law reform,
evidence, minorities, police practices and new legislation.

37. Make revisions to the Public Inguiries Act which
clearly articulate any claims for immunity or privilege which
may be recognized by the statute for persons who may be called to

appear as witnesses before such Inquiry. Further, consider
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whether the statute might provide procedures for applications for
standing and the funding of parties who obtain standing.

38. There should be a complete revision of the volume
entitled "Advice to Prosecuting Officers" so that it becomes a
set of complete instructions which will be sent to the office of
every prosecutor or part-time prosecutor in Nova Scotia and also
available for purchase or reference through the Nova Scotia
Government Book Store.

39. State a policy outlining the circumstances in which
local prosecutors would be expected to contact their superiors
regarding any particular criminal case in which he is involved or
upon which he has been asked to express an opinion. Put simply:
When is it a matter which should be brought to the attention of
senior officials in Halifax?

40. State a policy outlining the circumstances where a
prosecuting officer could withdraw or stay charges in the public
interest even where there may be sufficient evidence to obtain a
conviction.

41. State a policy establishing guidelines for the process
of plea bargaining which will thereby ensure that its purpose is
adequately defined (and understood by the public) and that
principles of fairness, openness and voluntariness will be

achieved.
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42. Take steps to ensure that a trial judge, sitting
without a jury, in criminal cases is prohibited from reading the
transcript of the preliminary inquiry.

43. Both the Attorney General's Department and the Office
of the Solicitor General should initiate an information (data)
base giving comparative analysis of the involvement of black's,
natives and other minorities in the criminal justice system.

44 . Support any study undertaken by the MI'KMAQ of Nova
Scotia reviewing the relevance and effectiveness of the criminal
justice system for their communities.

45. Join with the MI'KMAQ in designing and implementing a
MI'KMAQ justice worker program, whose workers will act as
liaison between the judicial system and the accused, facilitate
retention of counsel, provide support services, arrange for
interpretation where ordered by the court, participate as
resource personnel, etc.

46. Organize, 1in conjunction with the Nova Scotia
Barristers' Society, Canadian Bar Association, Continuing Legal
Education Society and other similar organizations suitable in
service education courses for prosecutors, defense counsel and
judges in order to increase their understanding of the changing
multicultural and multiracial reality of Nova Scotian society.

47 . Explore ways for funding of scholarships and bursaries
to encourage the post secondary education and legal training of

blacks, natives and other minorities so that eventually there
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will be greater numbers from whose ranks judges and prosecutors
may be appointed.

48. Adopt the fine option programs used in other
jurisdictions so that disadvantaged accused persons may avoid
incarceration or pecuniary penalty by fulfilling the terms of a
court supervised community service order.

Submissions from opposing counsel have not been
received prior to the completion of this brief therefore we wish
to reserve the opportunity to make further comment, argument or
recommendation after hearing the representations of others.

C. CAVEAT

As this brief is being bound we have not yet received
submissions from other counsel. Therefore, we reserve the right
to present further argument, conclusions, and recommendations on

other issues as may arise.
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XVII. CONCLUSIONS
If as Daniel Webster said,
concern of man on earth", then we hope
and throughout these hearings have
addressing such concern and achieving a
It has been a privilege to

Commissioners and all counsel for their

All of which is respectfully submitted
this 28th day of October, 1988.

"Justice 1is the greatest
that our submissions here
been of assistance in
better kind of justice.

serve and we thank the

dedication and courtesy.

at Halifax, Nova Scotia,

;73~&é¢hahp~nun45n

JAMIEVI. S. SAUNDERS

DARREL I. PINK
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G. Excerpt from Canadian Law List

H. Excerpts from Black's Law Dictionary
and Webster's New World Dictionary



- 187 -

APPENDIX "A"

LEGAL OBLIGATION ON CROWN PROSECUTORS
TO MAKE DISCLOSURE TO DEFENCE COUNSEL,
CIRCA 1971

This is a memorandum on the legal obligations of a crown
prosecutor to disclose information in his possession to
defence counsel. The issue has been addressed in the
context of the law as it existed in 1971, and an effort has
been made to refer primarily to sources, statutory, common
law and secondary, as they existed at that time. We will
first examine the general duties and discretionary powers
pertaining to the office of crown prosecutor, and then

assess the impact of relevant statutes on the question.

1. Crown Discretion and Duties

(a) General
The crown prosecutor is frequently described as a "Minister
of Justice": see for example, Henry H. Bull, "The Career

Prosecutor of Canada" (1962), 53 Journal of Criminal Law

Criminology and Police Science, 89. As a "Minister of
Justice", the prosecutor is less an adversary in a criminal
setting and more a representative of the state, charged with
bringing forth legal truth regardless of which side prevails
in the court room. In Canadian law, a prosecution is not to

be seen as a contest between two counsel. Rather it is:
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"...a solemn investigation by the State
into the question whether the person
charged has been guilty of a certain
specified offence against the State, in
which investigation the trial Judge and
prosecuting counsel, as officers of the
State have their part to perform; a
criminal prosecution is not a contest
between the State and the accused in
which the State seeks a victory, but
being an investigation, it is the duty
of prosecuting counsel - as has been
authoritatively laid down by this Court
- to lay all the facts before the jury,
those favourable to the accused as well
as those unfavourable to him."

R. v. Chamandy (1934), 61 C.C.C. 224 at

p. 225 (Ont.C.A.).

An early description of the prosecutor's role can be found
in the English case, R. v. Thursfield (173 E.R. 490). Here,
a prisoner charged with murder was acquitted on the bases of
evidence brought forward by counsel for the prosecution.

The Court held that the prosecutor "has most accurately
perceived his duty, which is to be an assistant to the Court
in the furtherance of justice, and not to act as counsel for
any particular person or party". This means, among other
things, that the Crown should maintain some distance from
the police, who likely have already made assumptions about
the case and who will regard a conviction as the natural
outcome of their decision to investigate and charge the
accused (see B. Clive Bynoe, case comment on R. v. Dupuis, 3
C.R. (N.S.) 90 at p. 102). This objectivity is necessary,
especially when the case has political overtones or has

caused outrage in the community (B.C. Bynoe, supra).
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The Supreme Court of Canada considered the role of the crown
prosecutor in Boucher v. The Queen (1954), 20 C.R. 1. An
accused was appealing a conviction for murder on several
grounds, one of which was that the prosecutor has used
inflammatory language in his address to the jury and had
told the jurers that he believed personally in the guilt of
the accused. The Court granted the appeal and awarded a new

trial. Rand J. held:

"It cannot be over-emphasized that the
purpose of a criminal prosecution is not
to obtain a conviction; it is to lay
before a jury what the Crown considers
to be credible evidence relevant to what
is alleged to be a crime. Counsel have
a duty to see that all available legal
proof of the facts is presented: it
should be done firmly and pressed to its
legitimate strength, but it must also be
done fairly. The role of prosecutor
excuses any notion of winning or losing;
his function is a matter of public duty
than which in civil life there can be
none charged with greater personal
responsibility."

Boucher v. The Queen, supra, p. 8

The Quebec Court of Appeal relied upon Boucher when it was

faced with a similar issue in Dupuis v. The Queen (1967), 3

C.R. (N.S.) 75. Here the accused was a member of parliament
who had been convicted of fraud. The appeal was granted
because the crown prosecutor had openly expressed his

contempt for the accused and his belief in his guilt:
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"Both by his conduct during the
examination of the witnesses and his
address to the jury, he sought to render
appellant ridiculous and odious in the
jurymen's eyes. For this purpose he
employed sarcasm, invective and all
other resources of a dangerous
eloquence." (Dupuis v. The Queen,
supra, p. 83).

While the crown prosecutor should conduct himself in a way
that reflects his duty to bring forth the truth in Court,
whatever the ultimate consequence is, the law has not
developed in a way that places a prosecutor in "a legal

straight jacket" (B.C. Bynoe, supra, p. 97). The prosecutor

retains broad discretion in the conduct of criminal
proceedings; over the charges laid, the witnesses called and

the evidence adduced:

"However, the Crown Attorney must be
firm while being fair in prosecuting the
accused so that the Court will not be
duped by defence which are not
thoroughly examined in Court. The
criminal law leaves to the Crown
Attorney many discretions as to whom and
what to prosecute, and the conduct of
the Crown's case. Our law does not
equate a good and fair Crown Attorney
with a weak lawyer." (R v. Lalonde,
[1972] 1 O.R. 376 (H.C.))

(b) Calling of Witnesses

Canadian Courts have accepted the general proposition that
the prosecution is "bound to call all the material witnesses

before the Court": R v. Harris, [1927] 2 K.B. 587, but they
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have not applied the rule in such a way as to reduce the
Crown's discretion to determine which witnesses are material
to the case being made out. A binding authority on Canadian

Courts was the decision in Adel Muhammed El1 Dabbah v. The

Attorney General for Palastine, [1944] A.C. 156 (J.C.P.C.).

Here, the defence appealed from a conviction for murder
because the Crown had not called all the witnesses named in
the information sworn against the accused. The Lords ruled
that while, as a general practice, the prosecutor should
call such witnesses so that they may be cross-examined by
the defence, such a decision remains in the prosecutor's

discretion (El1l Dabbah v. A.G. Palastine, supra, p. 169).

The Supreme Court of Canada dealt with this issue in Lemay
v. The King (1952), 14 C.R. 89. 1In this case, the appeal by
the defence against a conviction for trafficking in
narcotics centered on the Crown's failure to produce as a
witness an individual known to have been present when the
alleged transaction took place. In dismissing the appeal,
the Court re-affirmed the prosecutor's discretion to
determine who the material witnesses are unless he is
influenced by "some oblique motive", such as a desire to

hold back evidence that would help the accused (Lemay v. The

King, supra, p. 95). Writing for the majority, Rand J.,

held that:
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"The duty of the prosecutor to see that
no unfairness is done to the accused is
entirely compatible with discretion as
to witnesses; the duty of the Court is
to see that the balance between these is
not improperly disturbed." (Lemay v.
The Queen, supra p. 96)

The Court was influenced in its decision by the fact that
the defence had not raised the matter of the absent witness
until the trial was over. There was also a suspicion,
expressed by Locke J., that the witness in question may have
been an accomplice of the accused and his testimony would

therefore have been unreliable (Lemay v. The King, supra,

p. 106).

(c¢) 1Identification of Witnesses

Canadian Courts have found that it remains within the
discretion of the Crown Prosecutor to disclose the names of
witnesses it intends to call although fair play requires
that the prosecution reveal the general thrust of the
evidence it expects to adduce. A leading case on this issue

is R. v. Bohozuk (1947), 87 C.C.C. 125 (0.S.C.):

"I am of opinion that there is no rule
directing that the names of witnesses
which the Crown may call, should be
given to the accused or the counsel for
the defence. I am, however, of opinion
that both the letter and spirit of the
authorities is to the effect that the
Crown should advise the defence of
substantially the evidence which it
proposed to adduce at the trial."

(R. v. Bohozuk, supra, p. 126)
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The Court in Bohozuk justified its decision to refuse a
defence motion that the Crown be ordered to produce a list
of witnesses because of the concern for "the proper
administration of justice". At least one commentator has
criticized the Ontario Supreme Court for its decision
because: "it was not prepared to endorse the fundamental
premise of our criminal law that the accused is clothed with
the presumption of innocence until the Crown proves him

guilty"; Howard Shapray, "The Prosecutor as Minister of

Justice, A Critical Appraisal", 15 McGill Law Journal 124 at
p. 132. 1In Shapray's view, the only rationale for the
decision in Bohozuk was that the disclosure of the names of
Crown witnesses "would, by in some way benefiting the
defence, weaken its chance of securing a conviction and
thereby hamper the efficacious administration of justice"

(Shapray, supra). Nevertheless, Bohozuk has been followed

by Canadian Courts in holding that the disclosure of the
identity of potential Crown witnesses remains within the

discretion of the prosecutor (see R. v. Silvester and Trapp

(1959), 31 C.R. 190 (B.C.s.C.)).

2. Statutes

(a) Witness Statements - Section 531 of Criminal Code

Having held that the disclosure of the names of witnesses
the Crown intended to call was within a prosecutor's

discretion, it is not surprising that the Courts have found
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a similar discretion concerning the disclosure of written
statements witnesses may have given to police before their
testimony. Defence counsel have tried to limit that
discretion by invoking Section 531 (formerly section 512) of
the Criminal Code, which deals with an accused's right to
examine certain documents after he has been committed for

trial:

"531. An accused is entitled, after he
has been committed for trial or at his
trial,

(a) to inspect without charge the
indictment, his own statement, the
evidence and the exhibits, if any; and

(b) to receive, on payment of a
reasonable fee not to exceed ten cents
per folio of one hundred words, a copy

(1) of the evidence;
(ii) of his own statement, if
any, and

(iii) of the indictment;

but the trial shall not be postponed to
enable the accused to secure copies
unless the court is satisfied that the
failure of the accused to secure them
before the trial is not attributable to
lack of diligence on the part of the
accused. 1953-54, c. 51, s. 512."

However, Courts have consistently held that this provision
does not create any general obligation upon the Crown to

disclose information to the defendant, other than the item

specifically delineated (R. v. Silvester and Trapp, supra).

In particular, it has been held that the "evidence" referred
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to in subsection (b) (i) of the provision does not include
the statements of witnesses given to police. Rather, it
applies only to the actual evidence presented at a
preliminary hearing on the charge against the accused: R.
v. Lantos, [1964] 2 C.C.C. 52 (O.C.A.). The decision about
whether or not to supply copies of witness statements to
defence counsel to assist them in their cross-examinations,
remains squarely within the discretion of the Crown
Prosecutor.

"I would add only that, in my opinion,

an accused is not entitled, as a matter

of right, to have produced to him for

his inspection before trial, statements

or memoranda of evidence of Crown

witnesses or prospective witnesses,

whether signed or unsigned. That is a

matter within the discretion of the

Crown prosecutor who may be expected to

exercise his discretion fairly, not only

to the accused, but also to the Crown."

(R. v. Lantos, supra, p. 54)

This does not mean that prosecutorial discretion to decide
on the disclosure of witness statements is unbridled.

Courts have attempted to suggest guidelines for prosecutors
to use in deciding whether such disclosure should be made.
Disclosure should never be denied "for the purpose of
catching the defence by surprise at trial"; R. v. Lalonde,
[1972] 1 O.R. 376 at p. 382. If there is any doubt about
disclosure, the prosecutor should exercise his discretion in

favour of the accused: R v. Finland (1959), 125 C.C.C. 186
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(B.C.S.C.). The prosecutor should be firm, but fair in
determining to what extent he should disclose his case to

the defence before trial: R v. Lalonde, supra, p. 382.

In the view of some commentators, the exercise of this
discretion has been motivated more by the nature of the
relationship between the particular prosecutor and the
particular defence counsel than it has by high principles of

fairness and justice:

"Those defence lawyers who are part of
the reciprocating environment, those who
are 'trusted', those who are 'safe' will
obtain full disclosure of the
prosecution's case prior to trial. The
defence lawyer is 'safe' if he enters a
proportionate number of guilty pleas,
does not utilize the evidence obtained
in pre-trial disclosure for
cross-examination of prosecution
witnesses and is likely to enter a
guilty plea after an assessment of the
prosecution's evidentiary strength."

(Brian A. Grosman, The Role of the

Prosecutor - New Adaptations in the

Adversarial Concept of Criminal Justice,

11 Canadian Bar Journal, 580 at p. 586).
There is one English case, binding in Canadian law, that
stands for the proposition that in particular circumstances
disclosure of previous statements by witnesses should be
made when it is requested by defence counsel; Mahadeo v. R.,

[1936] 2 All E.R. 813 (J.C.P.C.). 1In that case, which

involved a charge of murder, solicitors for the accused
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wrote the prosecutor before trial requesting any statements
made by their client, the other accused, or by the main
prosecution witness. The Crown prosecutor denounced the
request in Court, claiming it implied the prosecution had
supressed relevant information and the trial Judge refused
to order disclosure. After the accused was convicted, it
was revealed that the prosecution witness had given
conflicting statements to the police, one which said the
deceased committed suicide and one which which implicated
the accused. The House of Lords overturned the conviction
and criticized both the prosecutor and the trial Judge for
rejecting defence counsel's request:

"There is no question but that they

ought to have been produced, and their

Lordships can find no impropriety in the

letter asking for their production. It

is true that upon cross-examination

without the statement Sukraj admitted

that he had at first put forward a story

of suicide. But it is obvious that

counsel defending the appellant was

entitled to the benefit of whatever

points he could make out of a comparison

of the two documents in extenso with the

oral evidence given and an examination

of the circumstances under which the

statements of the witnesses changed
their purport." (See Mahadeo v. R,

supra, pp. 816-817)
While Mahadeo makes a strong statement in favour of
disclosure, it is important to note the limits of the case.
It deals with an instance where disclosure had been

requested by the defence and refused. It does not create a
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positive obligation on the prosecutor to volunteer

disclosure without having been asked by the defence counsel.

(b) Section 10 of the Canada Evidence Act

Those who have tried to find legal limits to the
prosecutor's discretion over pre-trial disclosure have also

relied on the Canada Evidence Act, Section 10(1). The Act

gives a Court the power to order production of previous

statements by witnesses during a trial:

"10(1) Upon any trial a witness may be
cross-examined as to previous statements
made by him in writing, or reduced to
writing, relative to the subject-matter
of the case, without such writing being
shown to him; but, if it is intended to
contradict the witness by the writing,
his attention must, before such contra-
dictory proof can be given, be called to
those parts of the writing that are to
be used for the purpose of so
contradicting him; the judge, at any
time during the trial, may require the
production of the writing for his
inspection, and thereupon make such use
of it for the purposes of the trial as
he thinks fit."

However the Courts have held that the Canada Evidence Act

does not create any rights for an accused. The right lies
with the Court to order production of documents and to use
them in a way that will further the cause of justice: R. v.

Tousigant et al (1963), 133 C.C.C. 270. The process of

ordering production of documents may be triggered by a

request from the defence; R v. Weigelt (1960), 128 C.C.C.



- 199 -

217, and the Court's power would normally be "exercised if

the interests of justice required it"; R. v. Lantos, supra,

p. 54. Once production of a written statement has been
ordered it remains within the discretion of the Court to
turn the documents over to defence counsel to assist in
cross-examination. The defence has no right to the
documents and the Courts have the power to retain them: R.

v. Tousigant et al, supra.

The Supreme Court of Canada has held that the Canada

Evidence Act cannot be used to compel the production of

statements at a preliminary hearing: Patterson v. The Queen
(1970), 9 D.L.R. (3rd) 398. Here, defence counsel had
requested production of written statements made by
prosecution witnesses when their existence became known
during direct testimony at the preliminary hearing. The
Magistrate refused to order their production and the Supreme
Court agreed that the power of the Court to do so was

limited to the trial:

"This power is given explicitly to a
Judge 'at any time during the trial".
It is not given to a Magistrate during
the conduct of a preliminary hearing.
There is a real distinction here. The
purpose of a preliminary inquiry is
clearly defined by the Criminal Code -
to determine whether there is sufficient
evidence to put the accused on trial.
It is not a trial and should not be
allowed to become a trial." (Patterson
v. The Queen, supra, pp. 400-401)
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In a concurring judgment, Hall J. wrote that there might be
circumstances where the production of statements at a pre-

liminary hearing would be justified where it "was essential
to the full exercise of the right to cross-examine":

Patterson v. The Queen, supra, p. 402, however, this was not

one of those instances.

(c) Duke v. The Queen - The Bill of Rights

The Supreme Court of Canada again addressed the issue of an
accused's right of access to evidence in the possession of
the Crown in Duke v. The Queen (1972), 28 D.L.R. (3rd) 129.
The evidence in this case was not a written statement, but a
breath sample taken from the accused and analyzed in a
breathalyzer to support a charge under the Criminal Code.
The defence requested a portion of the breath sample so that
it could undertake an independent analysis. The prosecution
refused. The defence counsel's assertion that it had a
right to the sample was based on the guarantee of a fair
trial contained in Section 2(e) of the Canadian Bill of
Rights:

2. Every law of Canada shall, unless

it is expressly declared by an Act of

the Parliament of Canada that it shall

operate notwithstanding the Canadian

Bill of Rights, be so construed and

applied as not to abrogate, abridge or

infringe or to authorize the abrogation,

abridgment or infringement of any of the

rights or freedoms herein recognized and
declared, and in particular, no law of
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Canada shall be construed or applied so
as to

(e) deprive a person of the right to
a fair hearing in accordance
with the principles of funda-
mental justice for the determin-
ation of his rights and
obligations;"

The Court found the Bill of Rights required that a Court

"must act fairly, in good faith, without bias and in a
judicial temper" and that it must give an accused "the
opportunity adequately to state his case" (Duke v. The

Queen, supra, p. 134). However, this did not require the

production of a breath sample for independent analysis.

Significant to the disposition of this case was the fact
that the Crown no longer had the material requested by the
defence. The ampule containing the breath sample had been
disposed of some days after it was analyzed and the only
"evidence" that remained was the read-out from the

breathalyzer machine:

"this is not a case in which the
accused has requested information in the
possession of the Crown and been
refused. Whether or not a refusal of
that kind would deprive the accused of a
fair trial is not at issue in this
case." (Duke v. The Queen, supra, p.
134).

Having made that observation, Fauteux C.J.C., went on to

strongly re-affirm the Crown prosecutor's discretionary
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right to decide what evidence he should provide to the

defence:

"In my opinion the failure of the Crown
to provide evidence to an accused person
does not deprive the accused of a fair
trial unless, by law, it is required to
do so." (Duke v. The Queen, supra, p.
134).

The decision of the Court on the case was unanimous,
although Laskin J., and Spence J., carefully reserved
judgment on the statement of Fauteux C.J.C., that an accused
will only be deprived of a fair trial where the Crown
refused to disclose matters it is required to disclose by

law.

The decision in Duke has spawned two separate lines of
cases. One deals with the handling of breath samples on
breathalyzer charges. Courts have used the judgment against
the defence whenever a request was made for a sample of the

accused's breath (see for example; Re Potma and The Queen

(1983), 2 C.C.C. (3d) 383 (Ont.C.A.); R. v. Cregg (1983), 43
A.R. 114 (Alta. Q.B.); R. v. MacDonald (1982), 17 M.V.R. 185
(Ont.C.A.). The case is also used to assist Courts in the
determination of what constitutes a fair trial. The
definition of a fair trial used by Fauteux C.J.C. was

adopted in Howard v. Stoney Mountain Institution (1985), 57

N.R. 280 (F.C.T.D.), and in Singh et al v. The Minister of
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Employment and Immigration (1985), 58 N.R. 1 (S.C.C.). The

case was used when the denial of the right to cross-examine
on affidavits at an immigration hearing was held not to be a
denial of natural justice (U.S.A. v. Smith (1984), 2 0.A.C.
1 (0.C.A.)) and when a seven year delay between the laying
of the information and the trial was found to be a denial of
a fair hearing (R v. Young (1984) 3 O0.A.C. 254 (0.C.A.)).
However, perhaps because of its particular factual basis,
the decision in Duke has rarely been applied to the question
of the limits of Crown discretion and the accused's rights

to disclosure.
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APPENDIX B

Robertson, Gerald B. Carswell, 1987

390 Menual Disabiliry and the Law in Canada

In some provinces the Mental Health Act provides that no action lies
against a psychiatric facility or its employees for a tort committed by a
patient.!!' However, the Supreme Court of Canada has held that this
provision does not absolve the facility from liability for its own negligence,
or the negligence of its employees, in failing to take reasonable care to
prevent one patient from injuring another.''?

(b) Outside the Hospital

If, through the negligence of the hospital or its staff, an involuntary
patient escapes and causes injury to someone outside the hospital, the
hospital is probably liable if it knows or ought to know of the patient’s
dangerous propensities.'!> A person or institution having charge of a
potentially dangerous individual owes a duty of care to anyone whom it
should reasonably foresee might be injured if that individual is allowed to
escape.'' ’

In principle, liability might extend to the situation where a psychiatrist
is negligent in deciding that a patient should be released because he is no
longer dangerous.''* However, in view of the difficulties involved in
predicting dangerousness,''® a plaintiff might well face insurmountable
problems in proving that the psychiatrist’s decision amounted to negligence
as opposed 1o a reasonable eror of clinical judgment.'"?

(c) Duty to Warn Person in Danger

Tarasoff v. Regenis of the University of California,''* a decision of the
California Supreme Court in 1976, is one of the most significant cases (o
have been decided in the field of psychiatric malpractice.''? The case

111. R.S.0. 1980. c. 262. 5. 63: R.S.N.B. 1973, c. M-10. 5. 66(3) R.S.P.E.1. 1974, c. M-9,
5. 5T; see also R.S.M. 1970. c. M110, s. $4(3) (am. 1980, c. 62. ss. 34, 38(32)].

112. Wellesley Hospual v. Lawson (1977) , 76 D.L.R. (3d) 688 (S.C.C.).

113. Holgate v. Lancashire Mental Hospitals Board. (1937] 4 All E.R. 19: see also the
analogous case of Home Office v. Dorset Yacht Co.. [1970] A.C. 1004 (H.L.).

114. See Fleming, The Law of Toris (6th ed.. 1983) 144.

115. This has been the subject of litigation in many cases in the United States: see Klein and
Glover. supra n. 93 at 153-154: Brakel er al., The Memally Disabled and the Law (3rd
ed.. 1985) 589-590.

116. See supra Chapter 14, notes 135-137 and accompanying fext.

117. See Picard. Legal Liability of Doctors and Hospuals in Canada (2nded., 1984) 239-243.
See also supra n. 96 and accompanying (ext.

118. 551 P. 2d 334 (Cal.. 1976).

119 As well as causing considerable concern amongst psychiatnsts, the Tarasoff decisios h:;
generated a vast luerature. The following 1s 3 mere sample: Stone, "'The Taraso! .
Decision: Suing Psychotherapisis to Safeguard Society™ (1976) 90 Harv. L. Rev. 358
Schopp and Quartrocchi. *“Tarasoif. the Doctnne of Special Relauonships. and e
Psychotherapist's Duty to Wam " (1984) 12J. Psych. and Law 13: Kyle, "FromT;
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involved a student at the University of California, Prosenjit Poddar, who
was under the care of two therapists at the University, a psychologist and a
psychiatrist, and who was diagnosed as suffering from acute paranoid
schizophrenia. During his last therapy session, Poddar made reference to his
intention to kill a fellow student, Tatiana Tarasoff. The psychologist notified
the campus police, with a view to having Poddar committed, but after
interviewing Poddar the police concluded that civil commitment proceed-
ings would not be justified. The head of the Universiry's department of
psychiatry later confirmed that no further action should be taken. A few
weeks later, Poddar murdered Miss Tarasoff.

As a result of information disclosed during Poddar’s trial for murder,
Miss Tarasoff’s parents brought an action against the University, the two
therapists, and the campus police, alleging that their daughter ought to have
been wamned of the possible danger to her. The California Supreme Court
held, on a preliminary point of law, that the claim against the University and
the therapists stated a good cause of action. '?® The court concluded that: ™

When a therapist determines, or pursuant (o the siandards of his profession should
determine, that his patient presents a serious danger of violence 10 another, he incurs an
obligation 10 use reasonable care 1o protect the intended victim against such danger. The
discha.rgeof:hisdmymymmmenmpiumunouwmotmmps.
depending upon the nature of the case. Thus, it may call for him to wamn the intended
victim or others likely to apprise the victim of the danger, to notify the police, or to take
whatever other steps are reasonably necessary under the circumstances.

The court also held that neither the difficulties in predicting dangerous-
ness nor the confidential nature of the patient-therapist relationship negated
the therapist’s duty to warn the potential victim. With respect to the duty of
confidentiality, the court observed that the **protective privilege ends where

the public peril begins'".'#

-

to Bradley: Counts Struggle to Apply the Duty to Control Mental Patients’” (1984) 14
Cumberland L. Rev. 165: Greenberg, **The Evolution of Tarasoff"* (1984) 12 ]. Psych.
and Law 315: Givelber er al., ““Tarasoff. Myth and Reality: An Empirical Study of
Private Law in Action'* [1984] Wisconsin L. Rev. 443; Klein and Glover. supra n. 93:
Brakel, supra n. 115 at 582-589; Schiffer, Psychiatry Behind Bars ( 1982) at 69-76.

120. The case was subsequently settled out of court: see Brakel, supra n. 115 at 583.

121. Supran. 118 at 340. Note that liability may arise if the therapist knows or ought 10 know
that the patient presents a danger 0 a third party: see also Mcintosh v. Milano, 403 A.
2d 500 (N.J.. 1979); Mavroudis v. Superior Court of San Mateo Counry., 162 Cal. Rptr.
724 (1st Dist.. 1980); Jablonski v. United States, 712 F.2d 391 (9th Cir.. 1983).

122. Supra n. 118 at 347. But see Hopewell v. Adebimpe, 130 Pin. L.J. 107 (Pa. Cu.
Common Pleas, 1981), referred to in Klein and Glover, supra n. 93 at 153, in which a
psvchiatnst wamed the potential victim and was successfully sued by the pauent for
breach of confidentiality.
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The Tarasoff decision has given rise to considerable litigation against
psychiatrists and psychologists in the United States, based on the duty to
warn. Usually, however, liability has been confined to cases where the
patient threatens to harm an identified individual.'®

The Tarasoff principle has not yet been tested in Canada. Although
some authors have taken the view that the principle is unlikely to be followed
in Canada,'?* the Krever Commission expressed the opinion that *‘[i]t is
not entirely clear . . . that our couns would refuse to acknowledge the
existence of aduty to wam in the very same circumstances."*'?* Moreover, in
Tanner v. Norys,'?® the Alberta Court of Appeal alluded to the possibility of
the Tarasoff principle being applied in Canada. The Tanner case involved an
action for false imprisonment against a psychiatrist who had issued convey-
ance and examination certificates tohave the plaintiff committed. '’ Lieberman,
J.A., delivering the judgment of the court, commented that:'?*

I am mindful of the sanctity of personal liberty but | am also mindful that not only must a

psychiatnst be cognizant of a citizen's personal liberty, he must also be cogmizant of his

duty 1o the community at large and to the nght of all persons to be protected wherever
possible from a potentially dangerous person. Our attention has been drawn to a recent
decision, from 1976, of a California coun, which imposes a duty upon a psychiatrist who
has treated a potentially dangerous person to wam persons who may possibly be exposed

to that danger: Tarasoff v. Regenis of the Universiry of California (1976), 551 P. 2d 344

(Cal. §.C.). One might well ask: What would have been the position of the appeilant had

he after receiving Mrs. Tanner's phone call on 8th June 1976 done nothing and had the

respondent in fact have shot Mr. Bews?

The Ontario case of Re Hendrick and DeMarsh is also of some
relevance in this context. In that case the Ministry of Correctional Services
released an inmate (DeMarsh) from a correctional institution, and made
arrangements for him to stay at the plaintiffs’ boarding house. The Ministry
did not warn the plaintiffs of DeMarsh's history of convictions for arson.
One month later DeMarsh set fire to the plaintiffs’ house. The trial judge'®
found that the Ministry was negligent in failing to wamn the plaintiffs of
DeMarsh’s propensities, but dismissed the action on the ground that it was
time-barred. The Ontario Court of Appeal affirmed the decision on the
limitation issue. but declined to comment on the trial judge's finding of
negligence.'*

123. But see Lipuri v. Sears, Roebuck & Cu.. 497 F. Supp. 185 (D. Neb., 1980). where the
duty was exiended 10 groups of potential vicums. not just identifiable individuais.
Conira Leedy v. Hurtnent. 510 F. Supp. 1125(M.D. Pa.. 1981); Thompson v. Counry of
Alumeda. 614 P. 2d 728 (Cal., 1980): Dovle v. Unued States. 530 F. Supp. 1278 (C.D.
Cal.. 1982).

124. See, e.g. Sharpe and Sawver. Doctors and the Luw (1978) 201.

125. Report of the Commussion of Inquiry into the Confidentialiry of Health Information
(Toronto. 1980), vol. 2 at 432.

126. [1980] 4 W.W .R. 33 (Alta. C.A.). leave to appeal refused 33 N.R. 354n(5.C.C.).

127. See supra Chapter 14, notes 334-336 and accompanying text.

128. Supran. 126 a1 62,

129. (19841, 6 D.L.R. (4th) 713 (Ont. H.C.).

130. (1986). 26 D.L.R. (4th) 130 (Ont. C.A.).
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Fio—- Hon. Terence R.B. Donahoe, Q.Ch Ou F ¢ Roserenzy
Attorney General

To Prosecut ing Officers ang Yt Ead Berpegay
Assistant Prosecuting Officers

Sub-ect DISCLOSURE GUIDELINES Dae July 18, 1988

.

Crown to disclose the case in chief for the prosecution to
counsel for the accused, and to make defence counsel aware
of the existence of all relevant evidence. The Crown, in
giving disclosure, must be cognizant of the importance of
reviewing information received, prior to disclosure.
Matters of opinion expressed Or information which on public
pPolicy grounds could jeopardize a state or individual
interest, should be the subject of carefy) scrutiny.

The purpose of disclosure by the Crown of the case
against the accused is threefold;

(a) to ensure the defence js aware of the case which
must be met, and is pnot taken by surprise ang is
able to adequately Prepare their defence on
behalf of their Cclient;

(b) to resolve nNon-contentious ang time-consuming
issues in advance of the trial in an effort to
€nsure more efficient use of court time;

(c) to allow for the entering of guilty pleas at a
date early in the Proceedings,

disclosure restrjcted only by a demonstrable need to protect V

the Integrity of the pProsecution.
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Pursuant to this duty, and bearing in mind the above
Principles, upon request, the accused is entitled to ful)
disclosure of the case in chief for tne Crown and in th,s
context full disclosure shall mean the Provision to counse)
for the accused, as SOOn as reasonably practical, but in any
event prior to the Preliminary inquiry or trial, as the case
may be, of the following information;

(a) The circumstances of the offence. Tnis will
usually be disclosed by means of the Provision of
a4 summary prepared by the investigating police
agency of the case as a whole.

(b) Copies of al]) Written statements made by
witnesses,

(c) A copy of any statement made by the accused to
persons in authority and in the case of verbal
statements, a verbatim account of the statement,

(d) A Copy of the accused's criminal record.
(e) Copies of medical and laboratory reports,

(f) Access to any exhibits intended to be introduced
and where applicable, copies of such exhibits,

(g) A copy of the wording of the charge.

ference with the administration of Justice. Such additional
disclosure may include names and addresses of any potential
witnesses keeping in mind Possible need for Protection from

Where an accused is not represented by counsel it is
recognized that jn order to maintain a proper arms-length
relatiOnship with an accused, the method of disclosure of
evidence must remain in the discretion of the Prosecutor

responsible for the prosecution.

V
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tion on the Prosecution

to disclose any new relevant
evidence that becomes known to the pProsecution without need
for a further fequest for disclosure, .

e, C L Rradae
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111ifax, March 23, 1961,

w ; CC "l" Dlvieion, R. C, M, V,, ILlifax.

Re: 1 T o (C: = =32)
Louigdale, II. 8. = et 4l - s
_ ; : -Conspiracy to Cowvic I'raud (403-1-d C.C.)
;5 By 0 T o . Louisdale, ‘Richaond County, N.S.
BTk e PN & s T bl A (ST, PITEYS NTRACIEITT CAGR) " -

4 i 5 . e . - " ., -

C 7" This will acknouledse roceint of your letter of Narch
20th, - As a auaber of cases have avisen vecently where requests

e - have bern nade for release of Informacion received 25 thae result

; - of Polfce inquirles, I belicve that it 19 desirable to outline .
— ¥ briefly the general vicus of the Department on this questiom.

- - s E : 4 e b o R LR S

Co-operution between the Police, the Danartment end
practizing Solicitawe has z2lwwys been at a very hicit level in
thiz irovince and needless to say we have cvery coaire thet this
cheuld coatinue. Acuditlonally, the Crcsn Las cn obligation €0

s assist the Courts 3 } Laln ' in

inal but alco in civil gaves. ., i

Yova " - i e ‘-' i e e
-".. .7 The prchlem 4s limited, I thirk, to statcmonts given
~ to the I'olice eithevr by a person accuzed of a crime or by peraona
having daformation uhich may be m: 2 i «‘ng‘ﬁf?y.
These statements can naly by vaed {n judicial prececdings in very
lioited circumsteaces. JIn the case of parties to a civil cction
or the /ccusad in eriminal procacdings, statements may be used
as adilsslona of linhility or of cuilt and, therelore, ecn be pro-
duced as guch. < iliera a perusa vlo 13 not a party to proceadings
lius given a gtatcoont, £t con only be used viere ha gives evidunce
to tiie centrary, to show that he has stacted cowething diifercat
. On a previous occacion. This cen Le very watesial, of course, on
' T the fesue of credibility. =y i : - &

v o Ho snlfleciant rezaon of privilece or othorwise can ba
" put forverd Tor veswsIng the prodoction of rony ntatement in a
Courc which may Do wmaterial in determining the {scus bofore the-
ctribun2l,  Khether any dociunent or ntatement 18 matcr¥al 1wot
renerally be detemmined by the courts aa urbiter Letwveen individual
Litigmty or the Crowm and tiie subject, . Liven agcuaing that 4t v .. .

v - Gy Do v= S ~ =

-~ Cwus oy 5 € io- }‘: ot

- — Ay S
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wore dcairdblc tﬁ withhold {nformation dk the goxplete discretion

filTure to produce Ienda to a niacarringe of justice.

of the Crcum, {: {c doubiful wheth ivilesa exisls in the ;
Croun to prevent L . cvldense in vicw of the decision

of the Supremo Court of Cunada 4n the case of Renmina v, fnidar
(1954) 4 D.L.R. 453. As poiuted out by Raond, J. the privilege
cpainst disclosure requircs ss fto cssential condition that there
b2 a4 pudlic fnterecat recognized as overriding the gemeral principle
that in a court of justice every person and every fact must be
svitllable to the execution of ita supreame tunctfon, In vicw of
this dacizion, it {3 very doubtful whether privilege extends beyond
uattoers "fcgtin“ iv very limited field of povernment activity such
2s nationzl dofenca. lilla these general obacrvations are partice

- ularly epplicabla to eivil actions they al-o nnply in thc casc of

cr;uiual prucudinﬂa.'_EQT:‘_ . -~ﬁ,) 5
: .-:,._ _‘,4 . ‘_ .,. o .'_.', X E e . oL T
2 3 ot M TT |
tnere a ,ubpoena is received 1n a civil rction by b
merber of yowr {orce, thcre is no ulrern:itive but to comply with

the order of th2 Court.  While wn order to appear may recuire the

produstion of reports, T Co not believe that .y diffleulty will

be exvericrzed if origiunl) statements are lept sensrate frem the
reports.,  The meaaber producing the evidence can explain teo the
Court that the report only coutuing, in addicion to coples of
stariments, the observations of the witneso as to his own inveati-
gation. The report is inadmissible not by reason of any privilege
vhich may be cliinmed but because it £ not a document which a
Court will LOnornlly accepL as uvidcuce of matters thcrcin cone-
talngd, orh oo e e s, g el et B s S

o - S, M - ',_;: .."._‘ .

- . % o PR R A

Ih crininal pfocecdingé additibﬁhllconsidcfa:ionﬁ cpply .

" becouse the Crowm i3 a party and accordingly has a greatsr duty

to sce that justice {g donec. In sume jurlsdictions such as
Oatario and in PFaglund, it is the practice in muny courts for
the Crown to malke copies of all ctatewents made by witnesses to

‘the Police availnble to dufence counael. " Wiile thae courts have

not gone no fuar ay to order the Crewn to produce statenents before
trizl, I do not thiuk there 13 any doubt that the Courts have tha
suthority to do so after the arraicmaent of the accused. While
Setion 512 has referense to statemwsntsa obtained under Section
654 (2), 1t dozs not reifer to staterents which have nat becn pro-
duced by the Cram. Uiile the Courts have not ovdered the pro-
duction of ducwwents before trial, they have leit little doubdt
ag to vhat tihe duty of the Cruun is in the excrcise of {ts dic-
cracicn In this natter or wnat the conscguences will be 4f the

——

in Reniﬁn Cuﬂnin"h1m 15 C.R., 167 4t page 17)."7- Fred

- bv

"' f3 a measure o££4£rnea. Lnd 1u,t1cc the Crowm
0ught to furnish to the accused in seme form the
names of tihe vitiecuses intended to be ¢alled in _
chiics fu cupport of the Creun's case.  4a a general
rule thic information in wufficicently given by the

Tha duty of the Croun 1: thus sct forth by Richzzd Catun r"i

\
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depositions taken on the preliminery hearing. Any
witnoso there examined should be made available to
the dofenco {f tha Crovm does ¢ lutend to call

him unless hic evidence &s unquestioncbly Limmaterial.
And the name of eny additionnl witness not ex:mined
at the preliminary inquiry wilelh che Cram proPoscs
to call in chief oupht, a3 a matcer of £

a rcasonuably early poriod ar agy rot
to be made known to the accuzed. But there
lay layiag down any definite rule fn this matter,
widch must be left to tha presiding judsc to deal
with in cuch a way ac to give all necessury protection
to the accused and to give him a £ir oppnrtuniuy to
defend hiusel[ aﬂainst the churge iy .

wim

: oo R 'In hin book Thc Pn'd tu Jﬂﬂfitﬁ, S{r Alfrcd Dcnning,
“ - Ly staLca at pise 4l _1_ e Ef;ﬁﬂ- Fosks b o,
el Vo G Wy e S 3 a5 e
= "The Luty of coun-el to sce that justiee 1a done 13,
however, baft onsm hy what 18 expocted of pro- . . ‘
i e g necuiing cyunsel, IX he kacws of a credible witness
ST .. 7 who ean upeak of facts wiich go Co snow the prisoner's
' ’ {nnocence, he must himzelf call that wictness. More-
over, if ha knous of a material witnecs who can speal:
. P : . of relevant matters, but whosae eredibility is in
% _ - . .. doubt, then althouzh ne necd not call him himself,
: : ; he must tell the prisoner's coun.cl about him so
el B that he ecn cnll him."_x o

BT AR a R In Bn gh v. Thﬂ vqun (1953) A. C 167 tha Privy Council
' Y crdered a now trial viere the Crom failed to pive cefence counsel
« . statenments of witnesacy which varied from oyxal ;enLimonx ~To the
't eame cfiect 13 the dzcisioa 4n Mihi:dae wa. R, (1226) 2 A.E.R. &13,
From these authorities, it i3 cleur that the Crowm muat either
introduce evicdence vhich {5 mater{al to tha charsa uliether for or
¢gdInst the Crown or clse make the gewme available to the_EEftﬁEE

Different considerationa apply in the czac of a stacc-
ment macde by thae accuced., If the Crowa ¢o2s not consider it
desiraeble to introduce such a2 statement ia c¢vidence, then it may
be withheld for the purposes of cress-cxamination, although even

~+ in this case there may be instancos uliare a copy chould be given
- to the defence. Generally, no niccarriage of justice can occur
*. in these circumatauces as the sccused is in the best position to
o " lnow the truth no for as his owm cctiona ore concerned and
‘eccordingly chould have nothing to fear {rem cny prcvious state-
”‘mcnt uhlch he 2y have *iven to thc Policc. o :
| E: } . 3

'“u}‘fl*f 7 '-_‘ It 1? c1c7r1 2 nattcr fo e Crovn to uﬂcide, gu.ded_

parLicwlar cz3¢, Fo concrnl rrovosition probibitiny tha pro-
uc

02 of sratements can therefove be safely reliced upon in all

B oo, TN ] % &

-
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caseas. This 12 catlrely a watter for Lhe Prococuting Offficor
Yo tcteraine, nubject to the instructlons of the Attorney

Generwl, ao” 1 chould be guided Ly their advice in cuch
particular cuse viierae criminal proccedinga have been instituted.

In tha present case, the mrtter chould npnin be
referred to the lvosesuting Officer for Riclaiond County for
hiz {nstructicas. :

. 7 oms i gk 1._ ) _'."_' “Halachi C. 'J;m;ic.;x,
i wad gt Sondor Sollcitor,

_ % ; oy '_." g
2¢ alsos 1954 bn.m..nai. ‘-"";"L“i;t"- I:".Eh . | _: * ' i
RP"’,.‘T.?!-'I ..nl:l S\, 1“{-'tr“r & Trn -nop J1 C, 1..I ‘3:0; -
Rc":in. vr. I‘*n]‘nl 31 C.R. 3043 :
R. "h Srmers 2 Crimiml Law Ouarl:c. ly 4525
N ;
1953 (. B R 509.:“"'-:* :-' ,-“‘,-_"_ ‘hE 4 3

-4 - March 23, 1961.
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APPENDIX E

592 MARTIN’S CRIMINAL CODE, 1982

Powers of the Court of Appeal

POWERS—Order to be made—Substituting verdict—Appeal from ae uittal—
New trial under Part XVI—Where appeal against verdiet of insanity -‘lllo«ed-—
Appeal court may set aside verdict of insanity and direct acquittal—Additional
powers.

613. (1) On the hearing of an appeal against a conviction or
against a verdict that the appellant is unfit, on account of insanity, to
stand his trial, or against a s 1 verdict of not guilty on account
of insanity, the court of ap

(a) may allow the appeal where it is of the opinion that

(i) the verdict should be set aside on the ground that it is
unreasonable or cannot be supported by the evidenee,

(ii) the judgment of the trial court should be set aside on
the ground of a wrong decision on & question of law, or

(iii) on any ground there was a miscarriage of justice;

(b) may dismiss the appeal where

(i) the eourt is of the opinion that the appellant, althou‘il:
he was not properly convicted on a count or part of
indictment, was properly convicted on another count or part
of the indictment,

(1) the appeal is not decided in favour of the appellant on
any ground mentioned in paragraph (a), or

(ili) notwithstanding that the court is of the opinion that
on any ground mentioned in subparagraph (a)(ii) the
-ppufY might be decided in favour of the appellant, it is of
the opinion that no substantial wrong or miscarriage of
justice has occurred;

(c) may refuse to allow the appeal where it is of the opinion
that the trial court arrived at a wrong conclusion as to the
effect of a special verdict, and may order the conclusion to be
recorded that appears to the court to be required by the ver-
dict, and may pass a sentence that is warranted in law in
substitution for the sentence passed by the trial court;

(d) may set aside a conviction and find the appellant not guilty
on account of insanity and order the appellant to be kept in
safe custody to await the pleasure of the lieutenant governor
where it is of the opinion that, although the appellant com-
mitted the act or made the omission charged against him, he
was insane st the time the act was committed or the omission
was made, so that he was not criminally responsible for his
conduet} or

(e) may set aside the conviction and find the appellant unfit,
on account of insanity, to stand his trial and order the appel-
lant to be kept in safe custody to await the pleasure of the
lieutenant governor.

(2) Where a court of appeal allows an appeal under paragraph
(1) (a), it shall quash the conviction and

(a) direct a judgment or verdict of acquittal to be entered, or
(b) order a new trial.




- 215 -

PART XVIII-SECTION 613 598

(3) Where a court of appeal dismisses an l]:ﬁd under sub-
pmufrlph (1) (B) (1), it may substitute the verdict that in its opinion
should have been found and affirm the sentence passed by the trial
court or impose a sentence that is warranted in law.

(4) Where an appeal is from an acquittal the court of appeal may
(a) dismiss the appeal; or

(b) allow the appeal, set aside the verdict and
(1) order a new trial, or

(ii) except where the verdict is that of a court composed of
a judge and ‘,ury, enter a verdiet of guilty with res to
the offence of which, in its opinion, the accused should have
been found guilty but for the error in law, and a sen-
tence that is warranted in law. 1974-75-76, ¢. 93, s. 75.

(5) Where an appeal is taken in respect of proceedings under
Part XVI and the court of -qpeal orders a new trial under this Part,
the following provisions apply, namely,

(a) if the accused, in his notice of ap or notice of lspll-
cation for leave to a sul. reques that the new trial, if
ordered, should be held before a court composed of a judge
and jury, the new trial shall be held accordingly;

(b) if the accused, in his notice of appeal or notice of applica-
tion for leave to appeal, did not request that the new trial, if
ordered, should be held before a court composed of a judge
and jury, the new trial shall, without further election by the
accused, be held before a judge or magistrate, as the case may
be, a under Part XVI, other than a judge or magistrate
who tried the accused in the first instance, unless the court of
appeal directs that the new trial be held before the judge or
magistrate who tried the accused in the first instance;

(c) if the court of appeal orders that the new trial shall be held
before a court composed of a judge and jury it is not neces-
o in any provinee!:f Canada, ?‘Enfu‘ a bill of ingetll:tel::

ore a grand respect of the charge upon whic
new trial was og-.:l:yred, but it is sufficient if the new trial is
commenced by an indictment in writing setting forth the
offence with which the accused is charged and in respect of
which the new trial was ordered; and

(d) notwithstanding p. ph (a), if the conviction against
which the accused appealed was for an offence mentioned in
section 483 and was made by a magistrate, the new trial shall
be held before a magistrate acting under Part XVI, other than
the magistrate who tried the accused in the first instance,
unless the court of appeal directs that the new trial be held
t.fon the magistrate who tried the accused in the first

tance.

(6) Where a court of appeal allows an appeal against a verdict
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that the accused is unfit, on account of insanity, to stand his trial it
shall, subject to subsection (7), order a new trial.

(7) Where the verdict that the accused is unfit, on account of
insanity, to stand his trial was returned after the close of the case for
the prosecution, the court of appeal may, notwithstanding that the
verdict is proper, if it is of opinion that the accused should have
been aequitlecr:l the close of the case for the prosecution, allow the
appeal, set aside the verdict and direct a judgment or verdict of
acquittal to be entered.

(8) Where a court of appeal exercises any of the powers con-
ferred by subsection (2), (43. (6) or (7), it may make any order,
in addition, that justice requires. 1953-54, ¢. 51, s. 592; 1960-61,
c. 43, 5. 263 1968-69, c. 38, 5. 60.

A provincial appellate Court is not obliged as a matter of either law or
ractice to follow a decision of another provincial appellate court unless
it is persuaded that it should do so on its merits or for other independent
reasons. The only required uniformity among provincial appellate courts
is that which is the result of the decisions of the Supreme Court of Canada:
WOLF v. THE QUEEN (1974), 17 CC.C. (2d) 425, 27 CR.N.5.150
(S.C.C) (9:0).

Where the Supreme Court of Canada rules on a point, although it was
not absolutely necessary to do so in order to dispose of the appeal, the
lower Courts are bound to follow that ruling: SELERS v. THE QUEEN
(;930), 52 C.C.C. (2d) 345, [1980]) 1 S.C.R. 527, 110 D.LR. (3d) 629
(7:0)..

The Court of Appeal is not bound by one of its previous decisions
where the liberty of the subject is in issue and the Court is convinced
that the prior decision is wrong: R. v. SANTERAMO (1976), 32 C.C.C.
(2d) 35,36 CR.NS.1 (Ont. CA)).

Subsec. (1) (a) (i). The phrase “unreasonable or cannot be supported by
the evidence” allows an appellate Court to exercise its independent judg-
ment to decide whether the evidence was of such a kind, description or
character that it would be unsafe to rest a conviction upon it: R. v.
RUSNAK, [1963] 1 C.C.C.143 (B.CCA,).

Where the jury was mistaken in that its deductions from the evidence
were illogical or there was a clear error in its appreciation of the evidence
there can be no foundation for a verdict of guilty: R. v. SANGHI (1971),
6 C.C.C.(2d) 123, 3 N.S.R. (2d) 70 (N.S.5.C.App.Div.).

In the first majority reasons for judgment in R. v. CAOUETTE (1972),
9 C.C.C.(2d)449, 32 D.L.R.(3d) 185 (S.C.C.) it was held per Fauteux
C.J.C. (Abbott, Judson and Pigeon, J]., concurring), that if an appellate
court is of the opinion that there was an absence or insufficiency of evi-
dence it cannot set aside the jury's conviction before considering whether
the evidence permitted the jury to find the accused guilty.

A useful review of the inception of and authorities on subpara. (i) will



- 217 -

PART XVIII-SECTION 613 595

be found in the reasons for judgment of Branca, J.A., in R. v. DHILLON
(1972), 9 C.C.C. (2d) 414, [1978] 1 W.W.R.510 {BC.CA.).

The function of an appellate Court on its review of evidence as to
whether or not a verdict was unreasonable was the subject of two opinions
in CORBETT v. THE QUEEN (1973), 14 C.C.C. (2d) 385, 25 C.R.N.S.
296 (S.C.C.). The majority (5:2) held that on this issue the question was
not whether the verdict was unjustified, but whether the weight of the
evidence was so weak that the verdict of guilty was unreasonable because
no reasonable jury acting judicially coulguhave reached it. The minority
view was that an appellate Court on this issue had a duty to weigh the
evidence to bring its own judgment to bear on the issue as to whether the
jury’s verdict was unreasonable or could not be supported by the evidence
and was quite entitled to substitute its opinion for that of the jury on
that issue.

Where the offences were related and pertained to one incident but their
essential elements were not identical, the onus is upon the accused to
satisfy the appellate Court that a guilty verdict on one oftence cannot
stand with his acquittal on the other two counts. Inconsistent verdicts will
not per se quash a conviction unless the verdicts are violently at odds and
the same basic ingredients are common to both charges: R. v. McLAUGH-
LIN (1974), 15 C.C.C. (2d) 562, 25 C.R.N.5.362 (Ont.C.A.).

Subsec. (1) (a) (iii) . Where the evidence adduced is so strongly indicative
of guilt that the accused is called upon to give some explanation, his
failure to testify or to call evidence, if that would provide an explanation,
may be considered by the appellate court in deciding if his conviction was
a miscarriage of justice: R.v. STARR (1972), 7 C.C.C.(2d) 519, 4 N.B.R.
(2d) 654 (N.B.S.C.App.Div.).

While counsel's failure to object to the Judge’s charge to the jury
does not preclude the allegation of error on appeal it is a circumstance
which the appellate Court will consider particularly where the complaint
is the trial Judge's failure to place bcE:re the jury matters which the
party alleges were essential matters to be included in the charge: IM-
RICH v. THE QUEEN (1977), 3¢ C.C.C. (2d) 143, 75 D.LR. (3d)
243 (S.C.C) (8:1).

Subsec. (1) (b) (i). Where the Court is of the view that the conviction
for the full offence cannot stand but that it should substitute a convic-
tion for an included offence, the proper proredure is to dismiss the a
peal and substitute such a verdict: R. v. NANTALIS, [1966] 4 C.C.C. 108,
48 C.R. 186 (Ont. CA)).

Subsec. (1) (b) (iii) . The onus is upon the Crown to satisfy the appellate
court that the verdict would necessarily have been the same if the error
had not occurred. Even so the appellate court may still choose to allow
the appeal if there was any possibility that the jury, properly charged,
would have had a rcasonab??doubt: COLPITTS v. THE QUEEN,
[1966] 1 C.C.C. 146, 47 C.R. 175 (S.C.C) (4:3).

In deciding whether to invoke this paragraph the appellate Court may
consider the fact that the accused did not testify in the face of inculpatory
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facts: AVON v. THE QUEEN (1971), 4 C.C.C. (2d) 357, 21 D.LR. (3d)
442 (S.CC) (5:2).

In R. v. MILLER and COCKRIELL (1975), 24 C.C.C. (2d) 401 at p.
457, 33 C.R.IN.S. 129 at p. 185 (5:0) (B.C.CA.), afid 31 C.C.C. (2CB
177, [1977] 2 S.C.R. 680, fo D.L.R. (3d) 324 (9:0), Robertson, J.A., after
considering COLPITTS v. THE QUEEN, supra, stated that when asked
to apply this provision the Court must consider three questions, each
predicated upon the assumption that there had been no misdirection,
as follows: “Would the verdicts have necessarily been the same? Could
the jury, as reasonable men, have done otherwise than find the appel-
lants guilty? Is there any possibility that they would have had a reason-
able doubt as to the guilt of the accused?”

On a trial for murder, the killing allegedly having been committed
during the course of a robbery, the Crown tendered evidence of two
subsequent robberies committed by the accused. The Court of Appeal
in dismissing the accused’s appeals held that it was unnecessary to
determine the admissibility of this evidence as this subsection could be
a?plied. the accused having admitted their complicity in the robbery
of the deceased. On further appeal to the Supreme Court of Canada it
was held that if this evidence was inadmissible then this subsection
could not be applied to cure the introduction of such grossly prejudicial
and inadmissible evidence. However, the Court concluded the evidence
was properly admitted as similar act evidence and accordingly there was
no need to resort to this subsection: ALWARD and MOONEY v. THE
QUEEN (1977) 35 C.C.C. (2d) 392,76 D.L.R. (3d) 577 (S.C.C) (9:0).

Subsec. (1) (d). An appellate Court will not interfere with the decision of
a jury properly instructed and acting judicially to set aside a verdict of

ilty and make a finding of insanity at the time of the crime: R. v.
PRINCE (1971), 6 C.C.C.(2d) 183, 16 C.R.N.S.73 (Ont.C.A.). Similarly
where a trial judge is sitting alone: R. v. FISHER (1978), 12 C.C.C. (2d)
518,24 CR.NS.129 (AltaS.C.App.Div.).

Although the Code confers no express power to order a new trial
where an accused appeals from a special verdict of not guilty on account
of insanity, by providing that the accused could appeal from such a
verdict, the legis?ative intent is clear and the Court of Appeal may set
aside the special verdict and enter an acquittal or order a new trial:
g::. SIMPSON (1977), 85 C.C.C. (2d) 337, 77 D.L.R. (3d) 507 (Ont.

).

In an unusual case the Court of Appeal, on its own motion, ordered
that the accused be examined by a psychiatrist, heard the psychiatric
evidence and then set aside the accused's conviction for murder and
found her not guilty by reason of insanity notwithstanding the defence
of insanity was not raised at trial nor raised by the accused on appeal:
R.v. IRWIN (1977), 36 C.C.C. (2d) 1, (Ont. CA)).

Subsec. (1) () . In the absence of misdirection or other fault in the trial of
the issue as to fitness to stand trial, the issue is properly one to be decided
by the jury and, unless the Court of Appeal is satisfied the jury erred in
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its finding, the Court cannot substitute its opinion for that of the jury:
R. v. HUBACH, [1966] 4 C.C.C.114, 48 C.R.252 (3:2) (Alta.S.C.App.
Div.).

Subsec. (2). Where a mistrial was found and there was nothing to be
gained by ordering a new trial the appellate Court sim(rly set the con-
viction aside: R. v. GRANT (1975), 23 C.C.C. (2d) 317, [1975]
W.W.D.82 (B.C.CA).

Where it cannot be said that there was no evidence to go to the jury
the proper disposition is to order a new trial: R. v. WOODWARD
(1975), 23 C.C.C. (2d) 508 (Ont.C.A.).

Service of a portion of an intermittent gaol term Frior to a successful
appeal is a factor making it appropriate to order that an acquittal be
entered: R. v. DILLABOUGH (1975), 28 C.C.C. (2d) 482 (Ont. C.A.).

Subsec. (3). An appellate court dismissing an appeal pursuant to subsec.
(1) () (i) has the power to amend the conviction to conform with the
evidence: LAKE v. THE QUEEN, [1969] 2 C.C.C. 224, 1 D.L.R. (3d)
322 (s.C.C).

Where the municipal situs of the crime was proven to be a municipality
other than the one set out in the indictment the appellate Court does not
possess the power to amend the indictment to conform with the evidence
and, accordingly, a verdict of acmﬁxitul must be entered: R. v. PEARSON
(1972),6 C.C.C.(2d) 17, 17 CR.NS.1 (2:1) (Que.CA)).

The power of substitution applies to an appeal where the legally
defective conviction was for an offence which included a lesser offence
for which a conviction would have been proper: R. v. MORRIS (1975),
29 C.C.C. (2d) 540, 12 N.B.R. (2d) 568 (S.C. App. Div.).

If the Court, after substituting the conviction, merely affirms the orig-
inal sentence then that sentence runs from the date of its imposition by
the trial Judge. If, however, the Court imposes a new sentence it may
provide that the sentence runs from the date of its imposition by the
Court of Appeal or, semble, from the date of imposition of the original
sentence: R. v. BOYD (1979), 47 C.C.C. (2d) 369 (Ont. C.A)).

Where the Court of Appeal exercises its jurisdiction under this sub-
section and substitutes a conviction for second degree murder it may
also set the period of parole non-eligibility, which period may exceed
the minimum 10 years: R. v. KJELDSEN (1980), 53 C.C.C. (2d) 55,
[1980] 3 W.W.R. 411 (Alta. CA).

Subsec. (4). Since the imposition of sentence is a duty under this sub-
section primarily placed upon the appeal court it should do so after
the accused has had an opportunity to make his submissions: LOIVRY
and LEPPER v. THE QUEEN (1972), 6 C.C.C. (2d) 581, 26 D.L.R. (3d)
224 (S.C.C.).

It is the duty of the Crown in order to obtain a new trial to satisfy
the appellate Court that the verdict would not necessarily have been
the same if the trial {udgc had properly directed the jury: VEZEAU v.
THE QUEEN (1976), 28 C.C.C. (2d) 81, 8 N.R. 285 (S.C.C) (9:0).
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Once an appellate Court has concluded that the trial Judge erred in
law, the Crown appellant, before a new trial will be ordered, must
discharge the onus of satisfying the appellate Court that had the trial
Judge properly instructed himself, his judg;nent of acquittal would not
necessarily have been the same: R. v. ANTHES BUSINESS FORMS
LTD. (1575), 26 C.C.C. (2d) 349, 10 O.R. (2d) 153 (C.A).

Where the Court of Appeal orders a new trial under this subsection an
accused who has, pursuant to his previous election or re-election, been
tried by a masistratc, he has no nght to re-elect trial by a Court com-

d of a Judge and jury on the new trial: Re R. and SAGLIOCCO
(1979), 45 C.C.C. (2d) 498, 10 C.R. (3d) 62 (B.CS.C), affd 51 C.C.C.
(2d) 188 (B.C.CA)).

It is not open to the Crown to seek a new trial following the accused’s
acquittal in order to submit to the jury a basis of liability not raised at
the original trial: WEXLER v. THE KING (1989), 72 C.C.C. 1, [1939]
S.C.R. 350 (7:0). Similarly, where the appellate Court finds that there
is no evidence to support the conviction on the basis of liability relied
upon by the Crown at trial, the Court will enter an acquittal rather
than order a new trial which would enable the Crown to place before
the jury a new theory of liability not relied upon at trial: SAVARD
and LIZOTTE v. THE KING (1945), 85 C.C.C. 254, 1 C.R. 105, [1946]
S.C.R. 20 (5:0).

On the other hand the failure of Crown counsel to object to misdirec-
tion at trial will not necessarily preclude an appeal from an acquittal
based on such misdirection as where the trial Judge was led into error
by defence counsel’s address to the jury and the accused did not testify
and called no witnesses: CULLEN v. THE KING (1949), 94 C.C.C.
337, 8 C.R. 141, [1949] S.C.R. 658 (4:1).

The power of the Court of Appeal to order a new trial means an
order for a full new trial and not merely resumption of the original
trial before the trial Judge: GUNN v. THE QUEEN (1982), 66 C.C.C.
(2d) 294 (S.C.C)) (7:0).

Subsec. (5) (a). In R. v. BUDIC (No. 2) (1977), 35 C.C.C. (2d) 333
(Alta. S.C. App. Div.) the accused was allowed to amend his notice of
appeal to request that the new trial be before a Judge and jury, the
original trial having been before a Judge alone.

Subsec. (6). Where the accused successfully appeals from a finding of
unfitness the Court must order a new trial. An order that the trial
Judge simply “proceed with the trial pursuant to section 543 (5) " is a
nullity: R. v. BUDIC (No. 2), supra.

Subsec. (8) . Where the Crown appealed an acquittal by a provincial court
judge of a charge ot assault with intent to resist lawful arrest, and it tran-
:ﬁired that the accused had never been put to his election and accordingly

e trial judge had no jurisdiction over him, it was held (2:1) that that
was still 2 matter for appeal within 5.605, but the proper order would be to
dismiss the appeal and pursuant to subsection (8) quash the proceedings
below. er, J.A., was of the view that as the trial 'rroceedings were
a nullity no appeal lay and the Crown's appeal should be quashed for
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want of jurisdiction, and no order should be made with res to the
acquittal, leaving the Crown free to proceed again against the accused,
who could not successfully glcad autrefois acquit: R. v. BROWN (1970),
2 C.C.C.(2d) 528, [1971] 2 O.R.52 (Ont C.AS ;

An example of an additional just order was in Reference Re REGINA
v. GORECKI (No. 2) (1976), 32 C.C.C. (2d) 135, 14 O.R. (2d) 218
(C.A.), where at the conclusion of a reference under s. 617 (1) (b) a
new trial was ordered limiting the accused to raising the defence of
insanity.

The combined effect of this subsection and subsec. (4) is to allow
the Court of Appeal on a Crown appeal to order a new trial on an
amended indictment where the amendment does no more than specify
a particular of the offence which had already been charged. This sub-
section authorizes the Court of Appeal to make any additional order
which the ends of justice require whether or not the order for a new
trial is itself dependent on the additional order: ELLIOTT v. THE
QUEEN (1977), 38 C.C.C. (2d) 177, 88 D.LR. (3d) 16 (S.C.C) (6:8).
Semble, however, the Court of Appeal has no power to amend the
indictment by substituting one oftence for another: GUNN v. THE
QUEEN (1982), 66 C.C.C. (2d) 294 (S.C.C.) (7:0).

Where on an appeal by the accused the Court of Appeal quashes the
conviction and orders a new trial it may also order a new trial on an
alternative charge which was dismissed at trial solely because of the ap-
plication of the doctrine precluding multiple convictions notwithstand-
ing the Crown has not appealed this latter acquittal: R. v. LETENDRE
(1979), 46 C.C.C. (2d) 385::7 C.R. (3d) 320 (B.C.CA).

Where the Court of Appeal allows a new trial because of misdirection
by the trial Judge it may order that the new trial be on an included of-
fence or an attempt where it is of the view that in any event the full
offence had not been made out: R. v. COOK (1979), 47 C.C.C. (2d)
186, 9 C.R. (3d) 85 (Ont. CA)).

POWERS OF COURT ON APPEAL AGAINST SENTENCE—Ef eet of judgment.

614. (1) Where an appeal is taken against sentence the court of
appeal shall, unless the sentence is one fixed by law, consider the
fitness of the sentence appealed against, and may upon such evi.
dence, if any, as it thinks fit to require or to receive,

(a) vary the sentence within the limits prescribed by law for
the offence of which the accused was convicted, or

(b) dismiss the appeal.

(2) A judgment of a court of appeal that varies the sentence of an
recused who was convicted has the same force and effect as if it were
a sentence passed by the trial court. 1953.54, e. 51, s. 598.

Subsec. (1). The clause “vary the sentence within the limits prescribed
by law” plainly fixes the scope of the power of an appellate Court by
reference to the maximum cFrlmcribl:d penalty irrespective of the penalty
imposed at trial, and accordingly where the Crown has given reasonable
notice in its factum an appellate Court may increase the sentence on
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that the accused was competent to instruct counsel based on the evidence
that he understood the nature of the proceedings and the function of
the persons involved and knew the issues and the possible outcomes
notwithstanding he might misinterpret some of the evidence and might
not only disagree with his counsel but might not act with good judgment.

Subsec. (4). The term “appellant” is to be construed as equivalent to the
accused even though he is the respondent on the appeal: R. wv.

gRAWETZ (1974), 20 C.C.C. (2d) 178, [1975] 2 W.W.R.676 (Man.
A).

RESTITUTION OF PROPERTY—Annulling or varying order.

616. (1) Where an order for compensation or for the restitution
of property is made by the trial court under section 653, 654 or 655,
the operation of the order is suspended

(a) until the expiration of the period prescribed by rules of
court for the giving of notice of appeal or of notice of applics-
ﬂo‘l; for leave to appeal, unless tll:e accused waives an appeal,
an

(b) until the appeal or application for leave to appeal has been
determined, where an appeal is taken or application for leave
to appeal is made.

(2) The court of appeal may by order annul or vary an order
made by the trial court with respect to compensation or the restitu-
tion of property within the limits prucrlbedpf’y the provision under
which the order was made by the trial court, whether or not the
conviction is quashed. 1953-34, ¢. 51, s. 595.

Powers of Minister of Justice
POWERS OF MINISTER OF JUSTICE.

617. The Minister of Justice may, upon an application for the
mercy of the Crown by or on behalf of a person who has been
convicted in proceedings by indictment or who has been sentenced
to preventive detention under Part XXI,

(a) direct, by order in writing, a new trial or, in the case of a
.person under sentence of preventive detention, a new hearing,
ore any court that he ks proper, if after inquiry he is
satisfied that in the circumstances a new trial or hearing, as the
case may be, should be directed;
(b) refer the matter at mi'thne to the court of appeal for
and determination by that court as if it were an appeal
by the convicted person or the person under sentence of pre-
ventive detention, as the case may be; or
(¢) refer to the court of ap at any time, for its opinion, any
question upon which he desires the assistance of that court,
lngs:he g;un shall furnish its opinion accordingly. 1968-69,
e. .. L

Subsec. (1) (b). The rules as to the admissibility of fresh evidence on
appeal should be borne in mind on a reference under para. (b). The
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appellate Court will determine each such situation on its merits and
where the circumstances are unusual the appellate Court should not
refuse to hear fresh evidence where the interests of justice require that
it be heard: Reference Re REGINA v. GORECKI (No. 2) (1976), 82
C.C.C. (2d) 135,14 O.R. (2d) 218 (CA.).

Appeals to the Supreme Court of Canada

APPEAL FROM CONVICTION—Appeal where acquittal set aside.

618. (1) A person who is convicted of an indictable offence and
whose conviction is affirmed by the court of appeal may appeal to
the Supreme Court of Canada

(a) on any question of law on which a judge of the court of
appeal dissents, or

(b) on any question of law, if leave to appeal is granted by the
Supreme Court of Clllld; within twenty-one 5:” after the
ju ent appealed from is pronoun or within such ex-
tended time as the Supreme Court of Canada or a judge
thereof may, for special reasons, allow.

(2) A person
(a) who is acquitted of an indictable offence other than by
reason of the special verdict of not guilty on account of in-
sanity and whose acquittal is set aside by the court of appeasl,
or

(b) who is tried jointly with a person referred to in paragraph
(a) and is eon and whose conviction is sustained by tf‘e
court of appeal,

may appeal to the Supreme Court of Canada on a question of law.
1953-54, ¢. 51, 5. 597; 1956, ¢. 48, 5. 19; 1960-61, . 43, 5. 27; 1968
69, c. 38, 5. 63; 19747576, c. 105, s. 18.

Subsec. (1) (a) . A dissent in a provincial appellate Court on the sufficiency
of evidence for conviction is a question of fact and not law: PEARSON
v. THE QUEEN (1959), 128 C.C.C. 271, 30 C.R. 14 (S.C.C) (5:0).

Where one appellate court Judge finds a passage in a charge material
and fatally misfeading and another Judge holds that it was irrelevant,
they are in disagreement on a point in law: R. v. BROIVN (1962), 132
C.C.C. 59,87 CR. 101 (S.C.C) (3:2).

To proceed under this paragraph there must be a strict question of law.
not one of mixed fact and law, which is involved in the ratio decidendi
and upon which there was a disagreement in the provincial appellate
Court: DEMENOFF v. THE QUEEN, [1964] 2 C.C.C.305, 41 C.R.407
(8.C.C) (5:0).

While dissent by a Judge of the Court of Appeal as to the function
of the Court of Appeal under s. 613 (1) (a) (i) would raise a question
of law alone, where the Court has }:roperly interpreted its function
under the section but the members of the Court have differed as to its
anlication to the facts of the case the dissent is solely on the application
of the law and no appeal lies under this subsection: CORBETT v.
THE QUEEN (1973), 14 C.C.C. (2d) 385, [1975] 2 S.C.R. 275 (5:2).
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APPENDIX G
Manitoba 733
Government Departments, Boards and Commissions — Continued
Attorney-General's Department
Legislative Bldg., Winnipeg. R3COV8
Atorney-General .........cviuminiciimeseniimsasne Hon. Victor Schroeder, Q.C.
Deputy AtOrNey-General.........oovrimenrmissisrasssisninst s T. Elton
405 Broadway Ave., Winnipeg. R3C 3L6
Executive Director. Administration & Finance ..o P.J. Sinnott
Assistant Deputy Attorney-General, Criminal JUSHCE vevverevreerseeenneed P Guy. Q.C.
General Counsel...........ooeeeesneennnns- J.D. Montgomery, Q.C.;).G. Dangerfield, Q.C.
Criminal Prosecutions
Director. Criminal PTOSECUtIONS ....c.ccvrrrismmmrmsnrsniinisssinnnsseass e (Vacant)
Director. Special PIOSECUNIONS .....coovevrmnisnisianissiecenseins s W.W. Morton, Q.C.
CIOWN ATIOTTIEYS «.vveeerrrrensssessiinnssssssseens M. Conklin: N. Cutler; G. de Moissac;
R. Gosman; G. Joyal; C. Kopynsky: G. Lawlor: R. Maxwell; B. Mellon;
B. Morrison; P. Murdock: M. Pflug: D. Rampersad, Q.C.: P. Schachter;
B. Kaplan: T. MacKean; P. Flynn; J. LeMere; R. Saull; R. Wyant; J. Barr;
B. Sumerlus
300-151 Princess St. R3B 1L1]
Senior Crown Attorney B Miller
CIOWN ATIOITIEYS covvvvreeeeeesinnnsssrnsersnanssiizeesies R. Finlayson; D. Harvey; S. Lerner;
J. Peden:; L. Sawiak; D. Slough; L. Kee; G. Lawlor
30-139 Tuxedo Ave. R3N OH6
SENIOT CTOWI ATIOITIEY «ovvneeiaresinssessrssassssassasassssnsssssasesiteninesissssinsos s E. Sellick
CTOWI ATIOITIEYS .ovvverrrerreererenasssmmmssenanssssssnaniesnns J. St. Hill; R. Ridd; K. Swiderski
227 Provencher Blvd. R2H 0G4
CIOWN ATOTTIEY .1.verereereassssssansssaesanssssissssssasansssastsasatssssessssssanisins D. Melnyk
Law Enforcement Services
DIATECIOT «eeeeveeerresresssseesssssseressseeaaaas s s s s R R s s s g s s s a s ST e s aaa s s s T sas et s C.A. Hill
Chief Medical Examiner revrseereeneenesns DT P.H. Markesteyn
Assistant Deputy Attorney-General, JUStCE ......covvenenmsmmsiamsennnes R.S. Perozzo
Legal Services Branch
DITECIOT .vevveeeesssrareeasseessssnssessanssassrbassaanaasssasassibaas i n st eatnt s st T.G. Hague
Deputy DITECTOr . ....voueueucnsrnirssssrsssnssssssiassssssns s sessace e N.D. Shende, Q.C.
Departmental SOCItOrS ...c....ocvuniereenriian D.D. Blevins; J.G. Donald; 1.D. Frost;
A.G. Lupton; W.G. McFetridge; G.E. Mildren; J.F. Redgwell; E. Rodin;
B.F. Squair, Q.C.; R.P. Winters; A.L. Berg; D. Gisser; V. Mathews-Lemieux;
M. Perreault; S.J. Pierce; D.1. Victor, Q.C.; G. Hannon; J. Piché; G. Camegie;
V. Perry; A. Bailey; L. Romeo; D. Paskewitz; D. Lofendale i
Constitutional Law i
DD ATECTOT «oveeerrnnnnnsssersessnennnenssssssssnsnsnnnssssiassnssapssssssssnranssnasersses S.J. Whitley :
Legal Counsel.......comvueensursmsnnnmmensesissisins V.E. Toews; D.J. Miller; M.J. Smith
Family Law
DTCCIOT vevveeersnsnnseenssnsnsassassassasssetnsrassinraassssastuarasssnsssassenss R.M. Diamond
Legal Counsel........cooociiinininnnmnenisniins A.C. Everett; C. Chelack; G.A. McLeod
PUDIIC TTUSIER .oeeeuvrvrrrrreeeearrbrrarssrasrnsessasssaasaassssssansaresssess J1.D. Raichura, Q.C.
SOLCItOTS ..vvueevevannrmmrmmrecseenmsneraeannns M. Anne Bolton; B. Drever; P.O. Jachetta;
J.K. Knowliton
Assistant Deputy Attorney-General, Legislation & Translation (Legislative Counsel) ...
M.H. Pepper, Q.C.
Assistant Deputy Attorney-General, COUTTS ......ooueemmmmmminmmmamnnnes ey M. Bruce
Registrar General Property Rights........cooiummmninnimnnmnnsreees M.M. Colquhoun
Department of Business Development and Tourism !
Rm. 215, Legislative Bidg., Winnipeg. R3CO0V8
MEDESTET .....\eeecicrnssanssesannssssssnsnnessonttentansssassussasanessanrerassanss Hon. Al Mackling
DePULY MIMESIET ...vveeueeeneeissasssesnsssressssassssainssas s s sttt se s e B. Bernhard
I
1
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Executive Council — Continued
Deputy MiniSter ....ovveneiiicicieeviier e e L.J. Redmond

Managemem Board, One Government Place, Box 1619. B3] 2Y3

Chairman.. .. Hon. George Moody
Deputy Minister .. . D. Tobin

Intergovernmental Affairs, Province House, Box 726. B3J 2T3
Minister...........ccocceeveeveeiiieieeviivvieieeeneee.o. Hon. John M. Buchanan, P.C., Q.C.

Legislative Counsel
Howe Bldg.. Box 1116, Halifax. B3J 2L6
Legislative Counsel .. .G.D. Walker, Q.C.
Solicitors........ccevvenns A G H Fordham 0 C D W MacDonatd Q.C.; G.D. Hebb;

G. Johnson; C.A. Mosher; W.A. Sutherland
GOVERNMENT DEPARTMENTS, BOARDS AND COMMISSIONS

Department of Agriculture and Marketing
World Trade & Convention Centre, Box 190, Halifax. B3J 2M4

Minister.............c.... v .. Hon. Roger S. Bacon
Deputy MIRISTET ..o oo R. Morehouse
Department of the Attorney General
Bank of Montreal Bidg.. Box 7, Halifax. B3J 2L6
Attorney General ...........ccoveveiiiniiiiieeeiiiiinennns Hon. Terence R.B. Donahoe, Q.C.
Deputy Attorney General .. ..G.F. Coles, Q.C.

Executive Directors
COrTectional SEIVICES ... ...uvvviiieiiieeniieeeeciinieeeeeeeeesannnreessesssssnanrnees J.L. Crane
Courts & Registries.... R.A. MacDonald
Legal SErviCes.........oovvvrireiieiiieieieeecrerercnnrrne e eeeseeveasnaaren R.G. Conrad, Q.C.
Directors
Civil Litigation ..........ccoieiiiiieieieieeniiineee e cecerreesrineiseeeseee e e vnnsenaes R.M. Endres
COMINBL 2o ovsivnnmisusimssasssnsssismrssrs s drrwis frvab s s RS G. Gale, Q.C.
PO OIS 5 v s s s e R s M.E. Hershorn
SOlICItOr SEIVICES ...oeevvniererieiriririniiierriiers e rsr s eessaass e s s annes B. Davidson, Q.C.
SolCOrs: . mavamssscogms Helenanne Carey, Q.C.; G. Evans; W. Wilson;

R. Lutes; D. Giovannetti; D. Keefe; K. Fiske; Dana Giovannetti; A. Scott;
J. Dawes. Louise Poirier; J. Asheley; J. Ernbree Marian Tyson
Public Trustee M.H. Bushell, Q.C.

SOHCIOT .. vttt ettt e e e ee e s e e e e e e s s e s rsnnnnns Estelle Theriault
Registrar, Joint Stock COmpanies ...........ccccoviiiiiiiimnenniecieeeneceneeens C.B. Alcorn
Department of Consumer Affairs
5151 Terminal Rd., Box 998, Halifax. B3J 2X3
MHOISHEE .ococivciiavincininimmmivminiisiadii saivisvansivsisve Hon. Maxine Cochran
Deputy MINISIEr .....coovimiriiiiee e e s s eeeeesesbraerran s e e e Cathy MacNutt
Amusements Regulation Chairman.............ccoveeeiieeievvenecnnennennnnenn, Rev. D. Trivett
Superintendent of INSUMANCE............cccvveeiiiiieiiiirieriieeeeeraneeeseesenneens L.C. Umlah

Department of Culture, Recreation and Fitness
5151 Terminal Rd., Box 864, Halifax. B3J 2V2

T U e S S Hon. Maxine Cochran
DEPULY MIRISIET .o vicosciusmvasimsssinivssomssrsiiinnmiiismis s s L. Stephen
e RE———eTT eroame e e
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APPENDIX H

O

0. C. An abbreviation, In the civil law, for “ope
consilio” (q. v.). In American law, these letters
are used as an abbreviation for “Orphans’ Court.”

0. E. 0. Office of Economic Opportunity.

0. K. A conventional symbol, of obscure origin
much used in commercial practice and occasional
ly in indorsements on legal documents, signifying
‘“correct,” “approved,” “accepted,” “satisfactory,”
or “assented to.” Getchell & Martin Lumber Co.
v. Peterson, 124 Iowa, 599, 100 N.W. 550; Morgan-
ton Mfg. Co. v. Ohio River, etc., Ry. Co., 121 N.C.
514, 28 S.E. 474, 61 Am.St.Rep. 679.

0. N. B. An abbreviation for “Old Natura Brevi-
um.” See Natura Brevium.

0. NL It was the course of the English exchequer,
as soon as the sheriff entered into and made up his
account for issues, amerciaments, etc., to mark
upon each head “0. Ni.,” which denoted oneratur,
nisi habeat sufficientem ezonerationem, and pres-
ently he became the king's debtor, and a debet
was set upon his head; whereupon the parties
paravaile became debtors to the sheriff, and were
discharged against the king, etc. 4 Inst. 116;
Wharton.

0. S. An abbreviation for “Old Style,” or “Old
Series.”

OATH. Any form of attestation by which a per-
son signifies that he is bound in conscience to per-
form an act faithfully and truthfully. Vaughn v.
State, 146 Tex.Cr.R. 586, 177 S.w.2d 59, 60. An
affirmation of truth of a statement, which renders
one willfully asserting untrue statements punish-
able for perjury. U. S. v. Klink, D.C.Wyo., 3 F.
Supp. 208, 210. An outward pledge by the person
taking it that his attestation or promise is made
under an immediate sense of responsibility to
God. Morrow v, State, 140 Neb. 592, 300 N.W.
843, 845. A solemn appeal to the Supreme Being
in attestation of the truth of some statement.
State v. Jones, 28 Idaho 428, 154 P. 378, 381; Ty-
ler, Oaths 15. An external pledge or assevera-
tion, made in verification of statements made, or
to be made, coupled with an appeal to a sacred or
venerated object, in evidence of the serious and
reverent state of mind of the party, or with an in-
vocation to a supreme being to witness the words
of the party, and to visit him with punishment if
they be false. June v. School Dist. No. 11, South-
field Tp., 283 Mich. 533, 278 N.W. 676, 677, 116 A.L.
R. 581, In its broadest sense, the term is used to
include all forms of attestation by which a party
signifies that he is bound in conscience to perform
the act faithfully and truly. In a more restricted
sense, it excludes all those forms-of attestation or
promise which are not accompanied by an im-
precation.

The term has been variously defined: as, *‘s solemn
fnvocation of the vengeance of the Deity upon the witness
it he do not declare the whole truth, so far as he knows
1t,”" 1 Stark.Ev. 22; or, "'a religious asseveration by which

a person renounces the mercy and Imprecates the venge-
ance of Heaven If he do not speak the truth,"” 1 Leach 430:
or, as '‘a religlous act by which the party Invokes God not
only to witness the truth and sincerity of his promise, but
also to avenge his Imposture or violated faith, or, In other
words, to punish his perjury If he shall be gullty of it.”
10 Toulller, n. 343; Puffendorff, b. 4, c. 2, § 4. The essen-
tial idea of an oath would seem to be, however, that of a
recognition of God's authority by the party taking It and
an undertaking to accomplish the transaction to which It
refers as required by his laws.

See Kissing the Book.

Assertory Oath. One relating to a past or pres-
ent fact or state of facts, as distinguished from a
“promissory” oath which relates to future con-
duct; particularly, any oath required by law oiher
than in judicial proceedings and upon induction to
office, such, for example, as an oath to be made
at the custom-house relative to goods imported.

Corporal Oath. See Corporal

Decisive or Decisory Oath. In the civil law,
where one of the parties to a suit, not being able
to prove his charge, offered to refer the decision
of the cause to the oath of his adversary, which
the adversary was bound to accept, or tender the
same proposal back again, otherwise the whole
was taken as confessed by him. Cod. 4, 1, 12.

Extrajudicial Oath. One not taken in any judi-
cial proceeding, or without any authority or re-
quirement of law, though taken formally before a
l]:‘rope; s];.erlon. State v. Scatena, 84 Minn. 281, 87

W.

False Oath. See titles “False Oath” and “Per-
jl.!l'y."

Judicial Oath. One taken in some judicial pro-
ceeding or in relation to some matter connected
with judicial proceedings. One taken before an
officer in open court, as distinguished from a “non-
judicial” oath, which is taken before an officer ex
parte or out of court. State v. Dreifus, 38 La.Ann.
m’

Official Oath. One taken by an officer when he
assumes charge of his office, whereby he declares
that he will faithfully discharge the duties of the
same, or whatever else may be required by statute
in the particular case.

Poor Debtor's Oath. See Poor.

Promissory Oaths. Oaths which bind the party
to observe a certain course of conduct, or to fulfill
certain duties, in the future, or to demean himself
thereafter in a stated manner with reference to
specified objects or obligations; such, for example,
as the oath taken by a high executive officer, a
legislator, a judge, a person seeking naturalization,
an attorney at law. Case v. People, 6 Abb. N. C,,
N.Y., 151. A solemn appeal to God, or, in a wider
sense, to some superior sanction or a sacred or
revered person in witness of the inviolability of
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a promise or undertaking, People ex rel. Bryant
v. Zimmerman, 241 N.Y. 405, 150 N.E. 497, 499, 43
ALR. 909.

Purgatory Oath. An oath by which a person
purges or clears himself from presumptions,
charges or suspicions standing against him, or
from a contempt.

Qualified Oath. One the force of which as an
afirmation or denial may be qualified or modified
by the circumstances under which it is taken or
which necessarily enter into it and constitute a
part of it; especially thus used in Scotch law.

Solemn Oath. A corporal oath. Jackson V.
State, 1 Ind. 184.

Suppletory Osth. In the civil and ecclesiastical
law, the testimony of a single witness to a fact
is called “half-proof,” on which no sentence can
be founded; in order to supply the other half of
proof, the party himself (plaintiff or defendant)
is admitted to be examined in his own behalf, and
the oath administered to him for that purpose is
called the “suppletory oath,” because it supplies
the necessary quantum of proof on which to found
the sentence. 3 BlL Comm. 370.

This term, although without spplicauon in American
law In its original sense, is somefimes used as a designa-
tion of a party's oath required to be taken In authentica-

tion or support of some plece of documentary evidence
which he offers, for example, his books of account.

Voluntary Osth. Such as a person may take in
extrajudicial matters, and not regularly in a court
of justice, or before an officer invested with au-
thority to administer the same. Brown.

OATH AGAINST BRIBERY. One which could
have been administered to a voter at an election
for members of parliament. Abolished in 1854.
Wharton.

OATH EX OFFICIO. The oath by which a clergy-
man charged with a criminal offense was formerly
allowed to swear himself to be innocent; also the
oath by which the compurgators swore that they
believed in his innocence. 3 BL Comm. 101, 447;
Mozley & Whiteley.

OATH IN LITEM. In the civil law, an oath per-
mitted to be taken by the plaintiff, for the pur-
pose of proving the value of the subject-matter
in controversy, when there was no other evidence
on that point, or when the defendant fraudulently
suppressed evidence which might have been avail-
able. Greenl Ev. § 348; 1 Eq. Cas. Abr. 229; Her-
man v. Drinkwater, 1 Greenl,, Me., 27.

OATH OF ALLEGIANCE. An oath by which a
person promises and binds himself to bear true
allegiance to a particular sovereign or govern-
ment, e. g., the United States; administered gen-
erally to high public officers and to soldiers and
sailors, also to aliens applying for naturalization,
and, occasionally, to citizens generally as a pre-
requisite to their suing in the courts or prosecut-
ing claims before government bureaus. Rev.St
US. §§ 3478, 31 US.C.A. § 204

S i S =

OBEDIENTIARIUS

OATH OF CALUMNY. In the civil law, an oath
which a plaintiff was obliged to take that he was
not prompted by malice or trickery in commenc-
ing his action, but that he had bona fide a good
cause of action. Poth. Pand. lb. 5, tt. 16, 17, s.
124.

OATH-RITE. The form used at the taking of an
oath.

OB. Lat. On account of; for. Several Latin
phrases and maxims, commencing with this word,
are more commonly introduced by “in” (q. v.).

OB CAUSAM ALIQUAM A RE MARITIMA ORE-
TAM. For some cause arising out of a maritime
matter. 1 Pet. Adm. 92. Said to be Selden’s trans-
lation of the French definition of admiralty juris-
diction, “pour le fait de la mer.” Id.

OB CONTINENTIAM DELICTL On account of
contiguity to the offense, i. e., being contaminated
by conjunction with something illegal.

For example, the cargo of a vessel, though not contra-
band or unlawful, may be condemned in admiralty, along
with the vessel, when the vessel has been engaged in some
service which renders her liable to seizure and confiscation.
The cargo is then sald to be condemned ob continentiam
delicti, because found in company with an unlawful serv-
fce. 1 Kent, Comm. 152.

OB CONTINGENTIAM. On account of connec-
tion:; by reason of similarity. In Scotch law, this
phrase expresses a ground for the consolidation
of actions.

OB FAVOREM MERCATORUM. In favor of mer-
chants. Fleta, lib. 2, c. 63, § 12.

OB INFAMIAM NON SOLET JUXTA LEGEM
TERRZ ALIQUIS PER LEGEM APPARENTEM
SE PURGARE, NISI PRIUS CONVICTUS FUER-
IT VEL CONFESSUS IN CURIA. Glan. lib. 14, ¢
{i. On account of evil report, it is not usual, ac
cording to the law of the land, for any person to
purge himself, unless he have been previously con-
victed, or confessed in court.

OB TURPEM CAUSAM. For an immoral con-
sideration. Dig. 12, 5.

OB/ERATUS. Lat. In Roman law, a debtor who
was obliged to serve his creditor till his debt
was discharged. Adams, Rom. Ant 49.

OBEDIENCE. Compliance with a command, pro-
hibition, or known law and rule of duty prescribed;
the performance of what is required or enjoined
by authority, or the abstaining from what is pro-
hibited, in compliance with the command or pro-
hibition. Webster.

OBEDIENTIA. An office, or the administration of
it; a kind of rent; submission; obedience.

OBEDIENTIA EST LEGIS ESSENTIA. 11 Coke,
100. Obedience is the essence of the law.

OBEDIENTIAL OBLIGATION. See Obligation.

OBEDIENTIARIUS; OBEDIENTIARY. A mon-
astic officer. Du Cange; see 1 Poll. & Maitl. 417.
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oatcake

IOII

object

the wild oat. 3. [Obs. or Poetic], a simple musical
pipe made of an oat stalk. : e
feel one's oats, iSl::S]. 1. to be in high spirits; be
frisky. 2. to feel act im t.
oot-caek:i (5t’kEk"), A s thin, Hat, hard cake made of
oatmeal.
o:t‘:::n (Et"n).d!.dar:nadcduu.ostml.wut

1649-1705; English euuﬁintor
ish Plot, anguppowd oman
Protestants, burn

Y T s, (51, oAns (Biks, Bths)], [ME. oth: AS
of N . " v . 4 u
: akin to G. eid; 1E. base %ei-, to go; basic sense

“g 'going to fulfill a promise™; cf. L. #re, to go, er,
o jeirney (cf. ITINERARY), smitinm, & "'mm%fnﬂ
INTTIAL), etc, < the same basel, 1. &) a ritualisti

i

8z
g2
a8
® Qs

« ¥O, v,

proper per!mce piece: Al
mﬁ :%I:h. n. [pl. OBBLIGATOS (-t53), OBBLIGATI
&?,)] _a_musical accompaniment, especially one of
kind. Also spelled obligato.
ob-cor-date (ob’k8r’dft). adj. [ob- + cordate], in W-zd
heart-shaped and joined to the stem at the apex:
of certain leaves.

e O e it i dyoo-elt) o (ME. L
Sy hudhn:l’ad- "2, hardened and
S bt 0 giing b Tl

inflexible.
be-ah . . Afr. 1. b
o (&"trl-cﬁ n. [of z ﬂ'll:: hkg;ll 0-]

in and formerl the West
Ls%uhﬁlh,;ﬂhmwmh-
o-bo-tilcnu.(?-h!'ﬂﬂ o-b¥diens), n. [ME.; OFr
L. obedientia < obediens 1.mmﬁu2§:&uhfg’
obedient; doing what i8 ordered; submission. 2. in
the Catholic Church, ¢) the Church's juris-

of character that allows one to yield meekly to another's request
or demand (army life had made him com iawnf) ; amensable sug-
gests such amiability or desire to be agreeable as would lead one
to submit readily is amenable to discipline), —ANT. diso-
bedient, u{n:fmg‘ -l
o-bei-sance (3-bd’s'ns, 3-b¥s'ns), n. . obeisaunce;
OFr. obeissance < obeissant, ppr. of obeir, to obey; d.
oBEY), 1 of respect or reverence, such as
etc. 2, the attitude shown by this;
homage; deference: as, they did obeisance to him.
o-bei-sant (3-bi’s'nt 3-b¥’s'nt), adj. showing

beisance; .
ob-etisk {obiisk), m. [L. obeliscus

dim. of ; see OBELUS], 1
gll.lh: t.npu‘lﬂgi toward its :
s hier !g: cs on it. 2. an obelus. .
ob-e-lize (0b/'1-iz), w.f. [oBxLIZED (-izd"), OBELIZING],
Gr. obelizein], to mark with an obelus.

ob-e-lus ( -es), n. [pl. osxLl (10), [ME.; LL.; Gr.
obelos, a npeedle, spit], 1. 8 mk“tur-i-') used in
ancient = indx’c.’:,u qn“f cnable o )
or readings. typography, & reference mar. '
S e SRR S P S
-ber-am-mer-gau g -&m
g:\' , M. & Muinm Ba ¥

zo&?phyhuumﬂymtdmmm:

'ber-bau-sen (3'b¥r-hou’s'n), ®. 8 city in the Rhine

Province, Germany: . 1;4.000 (est. 1946).

O-ber-land (3b¥r-lint’), ». a mountainous district in
central Switzerland.

O-ber-on (3be-ron’, &br-en), Rr. [Fr.; OFr. Auberon
< Gme. base of df oaf], in early {
fairyland and husband of Titania.

o-bese (3-b¥s"), :2;[1.. obesus, pp. of obeders, to devour;
ob- (see 0B- q.mutl.mht;m;mm.
bes |- bis’e-ti, B-bu"-ﬁ. n. [Pr. ¢ L.

obesitas|, quality or state

oﬂ‘m' b’ .-H'{'.. v.t. [ME.
obedire, to obey; O

to hear], l.w%wmumd.

2. to carry out (an

£

?
+

n.idodby;mhm&:toth.m\;olul as, obsy your
ob fus.cate (ob- ke R ERt, v.t [opryscaten
M. p. of obfuscere,

]. & broad sash with & bow in the
and children.

o-be-di-ent (3-b¥di-ont, o-b¥di-ent), . [ME.; L etc.; . 2.
iens, (dM=.-monnhou%vaﬂlht by way of on: as, it was obj t the new
toobcy;?::’lg' : tod tax law was unfair to property Owners. sd 1.t
SYN.—obedlent suggests & in to the orders or instruc- g:ifmudnobmﬁmwobpcﬁm;mlm.
tions of one in authority of (a0 obedient child); docile opposed. 2. to feel or express disapproval or dislike,
lmlin. t that submits easily to control or that sm.mhpu- to because of
fails to resist i s docile wife); tractable ease strong or disa (I objed to her 1 protast
of maagument of con ol but o A el o0 paorl (e 18 e they 3% g of tront, o e N y: Foemametrate
u....n..ﬁ’f'.“ ; compliant suggests a weakness mﬂummmam&c&wm
fat, bitre, clir; ten, Bven, hire, ovlr; ls, bite; lot, g8, born, t361, look; oil, out; f@ise, {0Or; get; joy; yet; chin; she; thin,
then; leisure; ®, ring; g0, @ in & i , 0 in y, & ;! '?-T;n.m; Pr.
e Y S £ s & Fr. dues B, O, ek KB, . Soch. Bou'pp. 2-mil. § foreign: *! } Caarived from
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