
The main purpose of this concluding two-part opinion is to place 
before the Commissioners the major issues that surround the future 
role of the office of Attorney General in Nova Scotia. Standing as 
this office has done, throughout the province's history, at the apex of 
the administration of justice, it might be comfortably supposed that 
there is not much more to be learnt as to what this hybrid 
appointment is intended to embody. Perhaps one of the enduring 
benefits that will accrue from this Royal Commission's public 
hearings is the educational insights that are being imparted by key 
witnesses, who are required to reveal the innermost workings of a 
department that has never been accustomed to such levels of public 
disclosure. Demonstrating what went wrong and what should not 
have been done is not, however, the more difficult part of the public 
exercise. The challenge for this Commission is to recognize where 
the major faults lie in the system that has been in place for so long 
and, having established what these weaknesses are, to expound the 
remedies that lie at hand. 

Up to this point I have explored the various approaches resorted to 
in other jurisdictions, particularly in the distinctive offices of Special 
Prosecutor or Independent Counsel in the federal system of the 
United States and that of Director of Public Prosecutions in different 
parts of the Commonwealth. Certain lessons emerge from this 
comparative study and it is now incumbent on me to integrate these 
findings with an examination of proposals for reform of the office of 
Attorney General, the ultimate source of authority in matters of 
public prosecutions. Until a short while ago, it would have been 
necessary to refer to the Attorney General's office in Nova Scotia as 
the embodiment of final jurisdiction in all matters of law 
enforcement and corrections, as well as prosecutions. With the 
separation of these responsibilities in December 1987, and their 
assignment to a new Department of the Solicitor General, the future 
role of the office of Attorney General might, in some minds, remain 
isolated from the repercussions that follow upon this governmental 
reorganization. This cannot be entirely so, but one of the major 
sources of potential conflict, among the many roles into which the 
Attorney General is cast, has been removed. 

In Part I of this concluding opinion I shall concentrate on 
explaining the great importance of the concepts of independence, 
control and accountability as these relate to the Attorney General. 
Not surprisingly, perhaps, there are differences of opinion with 
respect to these central themes and I am anxious that the 
Commissioners have presented for their consideration the conflicting 
interpretations. Getting the answers to these questions right is likely 
to be one of the most lasting contributions that the Commission can 
make to Nova Scotia, and to other parts of Canada which are 
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following the Commission's proceedings with obvious attention. Part 
II will seek to evaluate the options with respect to the place that a 
statutory Director of Public Prosecutions might occupy in the 
provincial justice system. Given my firm adherence to the principle 
of ministerial responsibility, I shall approach this question with a 
deep concern to find a solution that reflects the complementary ideals 
of independence and accountability upon which public confidence 
ultimately rests. Central to the attainment of these objectives is the 
delineation of the inter-relationship between the D.P.P. and the 
Attorney General. This will be the principal focus of the final part of 
this opinion. 

6.2 
Present day essential 
characteristics of the office of 
Attorney General in Nova Scotia 

In seeking an understanding of how successive holders have 
viewed their responsibilities as Attorney General of Nova Scotia, one 
element that keeps surfacing is the commitment, outwardly at least, 
to following British constitutional traditions. What, however, is also 
becoming apparent, as this Royal Commission examines in depth the 
practices followed within the Department of Attorney General, is that 
protestations of adherence to British constitutional precedents, as 
they relate to the Law Officers of the Crown, have not always been 
followed through. Separating the theories from the practices of the 
Department must, therefore, be ever present in the minds of those 
who seek to portray the essential characteristics of the present day 
Attorney General in Nova Scotia. 

It is no mere coincidence that the original member provinces at the 
time of Confederation chose to continue, for many decades after 
1867, their reliance upon the constitutional conventions and customs 
that had prevailed in their jurisdictions before the new Dominion was 
brought into existence. Thus, the newly established provinces of 
Nova Scotia and New Brunswick, in line with the former colonies of 
Upper and Lower Canada, persisted in relying upon the readily 
available precedents of earlier years in interpreting the prerogative 
powers of the Attorney General. And even when in 1900 Nova 
Scotia saw fit to follow the earlier example of Manitoba in setting 
forth, in statutory form, the main functions of its Department of 
Attorney General, we find inserted a provision stating that the 
provincial Attorney General: 

"shall have the functions and powers which belong to the office of 
Attorney General of England by law or usage so far as the same are 
applicable to the province." (R.S.N.S. 1900, c. 10, s.3(6)) 
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Similar clauses are to be found in the original federal Department of 
Justice Act, 1868 (31 Vict., c.39), and in the parallel provincial 
statutes in Newfoundland (1898), British Columbia (1899), 
Saskatchewan (1906), Alberta (1906) and Ontario (1969) (see 
Edwards, "Ministerial Responsibility for National Security", 1980, 
pp. 11-19 and Stenning, "Appearing for the Crown", 1986, pp. 79-
87). Reaffirmation of the historic links between Nova Scotia and 
Britain is contained in the same Public Service Act, 1900 which, in 
referring to the duties associated with the office of Attorney General, 
added a clause referring to: 

"the functions and powers which previous to the coming into force 
of the British North America Act 1867, belonged to the office of 
Attorney General in the province of Nova Scotia and which under 
the provision of that Act are within the scope of the powers of the 
Government of the province." (loc. cit.) 

Reading the terms in which the "functions, powers and duties" of 
the Attorney General are expressed in the 1900 legislation - these are 
continued without change in the latest enactment to set forth the 
Attorney General's responsibilities (R.S.N.S. 1967, c. 255) - it soon 
becomes apparent that many questions are left unanswered by the 
mere recapitulation of the traditional roles associated with the office. 
We learn that the Attorney General is "the Law Officer of the 
Crown", "official legal adviser of the Lieutenant Governor" and "the 
legal member of the Executive Council". The advisory function 
extends to matters of law that are of concern to the departments of 
government, but there is no mention of the Law Officers' historic 
duty to act as legal advisers to the House of Commons (see Edwards, 
"The Attorney General, Politics and the Public Interest", pp. 207-
235), a subject that has never been properly understood either in the 
Canadian Parliament or in the provincial legislatures. What the Nova 
Scotia legislation does emphasize is the Attorney General's duty to 
"see that the administration of public affairs is in accordance with 
law", and to "superintend all matters connected with the 
administration of justice in the province" that does not lie within the 
jurisdiction of the Government of Canada. There is a final 
confirmation of the Attorney General's powers to "regulate and 
conduct" all litigation that involves the Crown or any department of 
government. 

Having reviewed all of these functions, the full dimensions of the 
office are still left incomplete. A number of general elements, 
important to an understanding of the constitutional position occupied 
by the office of Attorney General, are not legislatively prescribed. 
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Prominent among these, from a Canadian perspective, is the 
constitutional convention that the person who occupies the position 
of Attorney General should have been elected to a seat in the 
provincial legislature. This convention can be traced back to the 
transformation that took place when representative, and later, 
responsible government began to take hold in the former colonies 
and membership in the Legislative Assembly was no longer (as in 
the earlier Legislative Council) within the prerogative authority of 
the British appointed Governor. 

Occupying a representative seat in the Legislative Assembly is 
not, in itself, the primary consideration so far as the Attorney 
Generalship is concerned. As a Member of the Legislative Assembly 
(M.L.A.) the incumbent must discharge the normal duties of 
representing the constituency that has elected him. In this regard, the 
Attorney General occupies no different position than that of every 
other member of the legislature, be it as a member of the political 
party that is in power or the party that sits on the Opposition benches. 
What this seat in the legislature more importantly represents is the 
same condition that underlies the whole doctrine of ministerial 
responsibility, as understood in the British system of parliamentary 
democracy. Every Minister of the Crown is accountable to 
Parliament or the legislature for the exercise of his individual 
portfolio, whether this is by way of having to answer questions about 
his department, responding to motions that criticize departmental 
decisions, defending the departmental budget or legislative measures 
for which the Minister is responsible. The Attorney General of Nova 
Scotia has always been subject to the same form of parliamentary 
supervision as that which applies to other members of the 
administration. 

In one important respect, however, namely membership within the 
Cabinet, there is a major difference in constitutional practice between 
Nova Scotia (and the rest of Canada) and the United Kingdom, 
respectively. Ever since 1928 the Attorney General of England and 
Wales has been excluded from the list of Ministers who are accorded 
Cabinet rank and who constitute the Cabinet of the day. The Attorney 
General is, nevertheless, a standing member of several important 
Cabinet Committees and frequently attends meetings of the full 
Cabinet in his capacity as chief legal adviser to the Government. 
Recent holders of the office in England have been sharply divided in 
their conception of how important it is for the Attorney General to be 
privy to the regular deliberations of the Cabinet. Given the Canadian 
tradition of full membership with voting rights, we need not pursue 
the philosophical differences represented by the opinions of Mr. 
(now Lord) Silkin and Sir Peter (now Lord) Rawlinson (see 
Edwards, "The Attorney General" pp. 58-79). I should explain here 
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that not every Minister who forms part of the administration (or the 
Government) in the United Kingdom automatically becomes a 
member of the inner circle of senior ministers who enjoy Cabinet 
rank. Exclusion of the Law Officers of the Crown from that select list 
of Cabinet ministers was not the result of defining the non-
importance of the Attorney General, the Solicitor General, and their 
Scottish counterparts. On the contrary, exclusion was deemed to be 
infinitely preferable if the independence from political direction, 
with which the Law Officers are expected to discharge their 
prosecutorial functions, was to become publicly understood. Whether 
this tradition, adhered to consistently in the United Kingdom for the 
past 60 years, is reflective of the correct principle will have to be 
explored more fully later on.18  

For the present, we need only note that from the inception of 
Confederation the Attorney General of Canada, by virtue of the 
integration of his office with that of Minister of Justice, has 
consistently been a senior member of the federal Cabinet. Of some 
historic interest, perhaps, is the example set by the first Prime 
Minister of Canada, Sir John A. Macdonald, who combined his 
responsibilities as First Minister from 1867 to 1873 with those of the 
Minister of Justice and Attorney General of Canada. Extraordinary as 
this may now seem to modern standards, there have been many 
instances well into the present century where the Premier of a 
provincial government also fulfilled the duties of Attorney General. 
The paucity of legally trained members of the Executive Council in 
those early days readily provides the explanation for this unusual 
circumstance (see Edwards, "Ministerial Responsibility" pp. 35, 39 
and fn. 115). It also explains the earliest precedents in the colonial 
history of Nova Scotia, which can be seen to be replicated across 
Canada and the Commonwealth, wherever Crown Colonies once 
existed. The public records of those times record the holder of the 
office of Attorney General as being one of the three permanent 
officials (the others were the Colonial Secretary and the Colonial 
Treasurer) who, under the Governor, comprised the Executive 
Council. All were appointed by the Secretary of State for the 
Colonies in distant Whitehall. 

I have attempted to describe elsewhere the development in the 
1830's and 1840's of the Executive Council's growing sense of 
accountability to the Legislative Assembly, a large part of this 
change being attributable to the increased political activity on the 
part of those native born Canadians who occupied the positions of 
Attorney General and Solicitor General. The internal dilemmas 
associated with this redefinition of the Law Officers' role is readily 
perceived when it is understood that, at that period, appointments to 
both offices, Attorney General, Solicitor General, and their 

18. For a full account of the evolution of the 
British practice, see "The law Officers of the 
Crown" (1964), Chapter 9. 

127 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



membership within the colony's Executive Council, derived from the 
exercise of prerogative powers by the Secretary of State for the 
Colonies. Unlike other parts of the former British Colonial Empire, 
however, notably South Australia, New South Wales and New 
Zealand which engaged in serious debate up to the late 1870's on the 
choice between a non-political and political Attorney General, there 
has been no concerted move in any part of Canada since 1850 to 
exclude the Attorney General of the day from membership of the 
federal or provincial Cabinets (see Edwards, "Ministerial 
Responsibility" 1980, pp. 35-40 and Stenning, "Appearing for 
the Crown", 1986, pp. 63-68). 

When differences between Canadian and British constitutional 
practice regarding the Attorney General's place in the Government 
are adverted to, I frequently note the error creeping in which 
confuses membership in the United Kingdom Cabinet with 
membership in the Government. I mention it again only to emphasize 
the point that the office of Attorney General in both jurisdictions is 
held by a Minister of the Crown. Until the end of last year, the 
Attorney General of Nova Scotia was also effectively the province's 
Minister of Justice. Elsewhere in Canada the federal Minister of 
Justice is the designated member of the Executive Council who 
ex officio also holds the position of Attorney General of Canada (see 
Edwards, "Ministerial Responsibility", p. 8). The significance of 
these distinctions does not necessarily lie in clarifying the 
nomenclature that is used. My memorandum on the implications of 
creating a Department of the Solicitor General in Nova Scotia dealt 
with the repercussions that this step represents so far as the 
Department of Attorney General is concerned. I shall have occasion 
later to revert to some of these issues, with the future of the Attorney 
General's office specifically in mind. 

6.3 
Should the office of Attorney 
General be changed into a 
public service appointment? 

It will be recalled that in the preceding opinion, entitled "A series 
of alternative approaches", I included a list of six different models 
that are identifiable from the multitude of Commonwealth 
constitutions as defining the political or non-political nature of the 
offices of Attorney General and Director of Public Prosecutions. In 
my previous submissions to the Commission I have tended to 
concentrate on the office of the Director of Public Prosecutions and 
to offer an assessment of the essential conditions that should attach 
to that particular appointment. In doing so, I was deliberately 
pointing to the direction which Nova Scotia should be urged to 
follow. In this memorandum I intend to place the major 
concentration on the senior position of Attorney General and to 
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examine what I consider to be the central issues that surround this 
office at the present time. 

As a reminder, let me begin by quoting again from my Winnipeg 
paper to the Commonwealth Law Ministers in 1977. In it I 
summarized the following categories, from which it will readily be 
seen that the version familiar to Nova Scotia (and the rest of Canada) 
is Model No. 3. 

Model No. 1 

Where the Attorney General is a public servant, combines with his 
office the functions of a Director of Public Prosecutions and is not 
subject to the directions or control of any other person or authority. 

Countries exemplifying this model include Kenya, Singapore, 
Pakistan, Sri Lanka, Malta, Cyprus, Western Samoa, Botswana and 
the Seychelles. 

Model No. 2 

The Attorney General is a political appointment. He is a member of 
the Government but, although holding ministerial office, he does not 
sit regularly as a member of the Cabinet. 

Alone of all of the Commonwealth countries, strangely enough, the 
Attorney General of England and Wales typifies this particular 
category. 

Model No. 3 

The Attorney General is a member of the Government and, as such, 
is normally included within the ranks of Cabinet Ministers. In some 
jurisdictions, though this is by no means a universal practice, the 
office of Attorney General is combined with the portfolio of Minister 
of Justice (or similar title). 

Most of the Canadian provinces and the Federal Government have 
adopted this model. Other countries that fall within this category 
include Australia (both the States and the Commonwealth 
Government), Nigeria and Ghana. 

Where, in these jurisdictions, there exists a Director of Public 
Prosecutions the Director is, in the ultimate analysis, subject to the 
direction and control of the Attorney General." (Minutes of Meeting 
and Memoranda, pp. 200-201) 
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By way of elaboration on what I wrote in 1977, it remains true that 
where there exists a Director of Public Prosecutions (or Director of 
Crown Prosecutors or any similar title) in any Canadian jurisdiction 
that office is looked upon as a public service appointment. The 
occupant is a public servant who must follow the instructions of his 
superiors and that of the Minister in charge of the Department. 
Australia, on the other hand, has departed from the straightforward 
definition contained in my 1977 paper. As I have detailed in my 
opinion on "The Office of D.P.P. - the Australian Experience" major 
changes are now in effect in that jurisdiction, both federally and in 
most of the States, significantly altering the constitutional 
relationship between the pertinent Attorney General and the Director 
of Public Prosecutions. What has not changed in any of the several 
parts of Australia, however, is the political nature of the office of 
Attorney General. Each occupant is still chosen from the ranks of the 
elected members of the House of Representatives or Legislative 
Assembly, as the case may be. 

Questions concerning the justification for retaining a system in 
which an active politician and member of the Cabinet is entrusted 
with the ultimate powers of direction over public prosecutions are 
discernible from time to time, especially on those occasions where 
doubts are entertained regarding the impartiality of a particular 
prosecution. These criticisms are common to all the countries that 
subscribe to the political model of its Attorney General. If the status 
quo is to be advocated by this Royal Commission it must be prepared 
to do more than express its confidence in the existing constitutional 
practice. 

There are many strands of legal principle that distinguish 
Canadian constitutional law from English constitutional law, 
foremost among which is the advent of the Charter of Rights and 
Freedoms and its provision enabling the courts to review prerogative 
decisions by the executive branch, including those exercised as an 
inherent part of the historic office of the Attorney Genera1.19  These 
changes, recognized and applied by the Supreme Court of Canada in 
Operation Dismantle v. The Queen, [1985] 1 S.C.R. 441, need to be 
remembered when considering the relevance to the Canadian 
situation of the highly influential opinion of Lord Shawcross 
following the decision of the House of Lords in the famous case of 
Gouriet v. Union of Post Office Workers, [1978] A.C. 435. Two inter-
related objections to the House of Lords' restatement of the law are at 
the root of the philosophy expressed by Shawcross himself, a former 
Attorney General of England and Wales. The first of these questions 
the claims of the Attorney General, as a political member of the 
Government, to be the exclusive repository for enforcing or not 
enforcing public rights. The other objection is to the rejection by the 

19. The ramifications of this change, as they 
impinge upon the office of Attorney General, are 
expbred in my essay 'The Attorney General and 
the Charter of Rights' (R.J. Sharpe (ed.) "Charter 
Litigation' Toronto, (1987) pp. 45458) 

130 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



English courts of jurisdiction under existing English law to review 
decisions made by the Attorney General when acting in his 
prerogative capacity. As another former Attorney General, Lord 
Rawlinson, has explained: 

"The case of Gouriet v. H.M. Attorney General and others [sic] 
brought to the surface the doubts which lurk in some minds that no 
person can, or no person nowadays appears to, carry out the quasi-
judicial duties of Law Officer while at the same time serving in a 
modern Ministry. The system, according to this view, which was 
acceptable in the 19th century is no longer acceptable in the second 
half of the 20th [century] ." ((1977) 74 Guardian Gazette 798 at 
p.799) 

By far the most significant voice raised in recent years, in support 
of the view that it is time to seriously consider transforming the 
office of Attorney General into that of a non-political appointment, is 
that of the former Labour Attorney General, Sir Hartley (now Lord) 
Shawcross. It was he who in 1951 delivered the classic statement of 
principle relating to the independence of the Law Officers of the 
Crown in discharging their prosecutorial functions (see H.C. Deb., 
Vol. 483, cols. 683 - 684, Jan. 29, 1951). Commenting on the House 
of Lords decision in Gouriet, in a letter to the Editor of "The Times", 
Shawcross sought to draw attention to the realities as well as the 
constitutional theory behind the doctrine of ministerial accountability 
as it relates to the English Attorney General. He wrote: 

"... the theory that the Attorney General is answerable to 
Parliament may have been true enough in the days of Dicey 
although its application has (consider, for instance, the famous 
Campbell case) by no means always been that which is sometimes 
complacently assumed... The fact is we have moved away from 
Dicey's age of reasoned democracy into the age of power. 
Responsibility to Parliament means in practice at the most 
responsibility to the party commanding the majority there which is 
the party to which the Attorney General of the day must belong... 
That the present Attorney General has acted in the utmost good faith 
is not the question. But it requires no great stretch of the 
imagination to assume that at some future date we might have a 
majority in Parliament of extreme left or extreme right persuasion 
with an Attorney General of similar views. True to the well known 
Leninist (which was also the Fascist) strategy, such a Law Officer 
might well consider it his duty to manipulate the law so as to further 
the philosophy in which he believed or at least decline to enforce it 

131 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSK11110N 



in a way which would be thought inappropriate by his political 
colleagues." (op. cit., August 3, 1977) 

Such language may seem totally divorced from the political 
experience of Nova Scotia, but it is not so difficult to see the essence 
of Shawcross's warning as to what may be in store if no thought is 
given to the problems associated with a highly partisan Attorney 
General and a passive legislature. It is against this kind of 
background that Lord Shawcross proceeded to question whether: 

.the once great office of Attorney General should now become one 
wholly outside the political arena and enjoying in the task of law 
enforcement the status and independence of a Judge. Of course the 
Government would still require Law Officers to supervise and 
conduct Government litigation, although court appearances 
nowadays seem to be far less frequent than before. But the 
enforcement of the rights of the public and the rule of law would 
then be given not only the reality (which I hope it still has) but also 
the appearance (which it now lacks) of complete detachment from 
party politics. And the holder would be entitled to consider without 
fear or favour the effect which, e.g., a prosecution might have 'upon 
public morale and order' Be it noted that when I used that phrase 
long ago I said and meant public and not party or trade union 
morale." (loc. cit.) 

The former Attorney General's cry has not produced even the 
rumblings of imminent change in Britain. Elsewhere, as I have noted 
in my analysis of Commonwealth models, the non-elected public 
servant categorization of the Attorney General's office is by now well 
entrenched in countries like India, Singapore, Kenya, Malta, and 
Cyprus. And in other member countries we find the Director of 
Public Prosecutions, not the Attorney General, as a senior public 
servant with varying degrees of independence from governmental 
direction or control. 

At first glance, the arguments advanced by Lord Shawcross have 
an attractive quality, directed as they are to guaranteeing those 
critical elements that engender public confidence in the 
administration of justice. The danger, as I see it, is the comfortable 
belief that the public servant model and not the political route is the 
key to attaining these objectives. Having had the opportunity, off and 
on during the past 20 years, to visit most of the Commonwealth 
jurisdictions and to observe different structures and systems within 
which the Attorney General exercises his traditional functions, I am 
forced to conclude, as I informed the assembled Justice Ministers in 
1977, that: 
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"The basic question is who should be the final arbiter of legitimate 
political considerations affecting prosecutions, the Cabinet, the 
Prime Minister or Chief Executive, or the Attorney General (or 
Director of Public Prosecutions if the constitution has made the 
office truly independent). In my view, it is not only proper but 
desirable that the Attorney General (or the D.P.P.) should exercise 
both legal judgment and an appropriate degree of political 
sensibilities when assessing the weight to be given to relevant 
political considerations of the legitimate kind to which I have 
referred earlier. Where matters of high state or the general public 
interest are involved it makes eminent sense for the Attorney 
General to consult his ministerial colleagues, including, if 
necessary, the Chief Executive, with a view to estimating their 
particular contributions to an understanding of the wider issues that 
may be involved. Hopefully, the occasions where such consultations 
become advisable will be few and far between. In any event, what 
must not be allowed to happen is an abdication by the Attorney 
General of his ultimate authority and responsibility for making the 
final decision. This may be thought to be counselling the ideal 
situation and! recognize how far short the actual practice may fall 
in fulfilling this kind of proper relationship. In my Commonwealth 
visits! was reminded again and again of how important harmonious 
relations between the Attorney General and the Director of Public 
Prosecutions of a state were to the effective functioning of a system 
dedicated to the ideals of independence and impartiality in matters 
of prosecution. 

Given a thorough understanding and respect for the above 
principles on the part of ministers, politicians, public servants and 
those who shape public opinion, there would be every reason to look 
with increased confidence to the sustaining of the essential qualities 
in each country's administration of justice. Regrettably, I cannot say 
that! have found such respect and understanding to be 
commonplace. The experience of both the older and newer members 
of the Commonwealth confirms my deep seated conviction that, no 
matter how entrenched constitutional safeguards may be, in the final 
analysis it is the strength of character and personal integrity of the 
holder of the offices of Attorney General (or Solicitor General in 
some countries) and that of the Director of Public Prosecutions 
which is of paramount importance. Furthermore, such qualities are 
by no means associated exclusively with either the political or non-
political nature of the office of the Attorney General. Instances of 
indefensible distortion of the Attorney General's powers can be 
documented in countries which have subscribed to the public 
servant model of that office, equally with the occupancy of the 
ministerial portfolios of Attorney General and Minister of Justice in 

133 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



other countries of the Commonwealth. It is these kinds of situations 
that induce general disillusionment with democratic government. 
For me it was heartening to hear the permanent officials of the 
Attorney General's Department in country after country expressing 
a firm acknowledgment of the great good which was in their power 
to contribute to the general welfare of society. This goal was seen to 
be possible only if there was adherence to the basic principle of 
maintaining independence and resisting partisan political pressures 
in the related areas of criminal law enforcement and prosecution. 
This lesson, unfortunately, is still far from being universally 
understood." (Minutes of Meeting and Memoranda, Commonwealth 
Secretariat, 1977, pp. 202-203; reprinted as Appendix 'A' to my 
monograph "Ministerial Responsibility for National Security", 1980.) 

There is another, more fundamental, objection to the Shawcross 
solution and it bears directly on the possible recommendation by this 
Commission that a statutory office of Director of Public Prosecutions 
should be established in the province of Nova Scotia. Whether the 
state official in charge of the machinery of public prosecutions is 
called the Attorney General or the D.P.P., if he is to be a public 
servant the question arises, to what Minister of the Crown, if any, is 
the non-elected official to be ultimately responsible? And what is to 
be the extent of the Minister's accountability for the actions and 
decisions of the non-elected Attorney General or D.P.P.? I find it 
strange that Lord Shawcross would choose to totally ignore this 
aspect of the problem he was addressing. Unless the total elimination 
from review by Parliament (or the legislature) is envisaged, with the 
termination of the elected representatives' right to scrutinize 
controversial prosecutorial decisions, there will remain the necessity 
of having a Minister of Justice (or similar title), with a seat in the 
legislature, to ensure that the principle of ministerial accountability is 
ever present no matter what the circumstances that involve the 
Attorney General (or the Director of Public Prosecutions) might be. 
The exact scope of this accountability will need to be deferred until I 
put forward my recommendations with respect to the office of D.P.P. 
At this stage I merely repeat the warning that I have stated 
elsewhere, to the effect that any attempt to totally isolate the 
responsible Minister from independent public officials in the area of 
criminal prosecutions is fraught with major perils. 
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6.4 
The concept of "independence" 
with specific reference to the 
Attorney General as a member 
of the Cabinet 

In several of my previous opinions I have referred to questions of 
independence, control and accountability as these terms relate to a 
political Attorney General, in his capacity as a Minister of the 
Crown, and also to the Director of Public Prosecutions, in his 
capacity as a public official whose authority and powers derive from 
statutory provisions. In this and the following section I intend to 
concentrate my attention on explaining the exact meaning to be 
accorded these central concepts when speaking of the Attorney 
General as a member of the Cabinet. The literature on these topics is 
somewhat scant and there exists a difference of opinion on some 
aspects as between my colleague Philip Stenning and myself. It is 
important, therefore, that both points of view be placed before the 
Commissioners in sufficient depth to appreciate the substance of the 
disagreement. At the expense of having to rely heavily on quotations 
from our respective writings I propose to begin by expounding where 
I stand on these questions, then to give equal expression to Dr. 
Stenning's views, and finally to offer my observations on his 
position. 

A full account of the slow development towards establishing the 
principle of the English Attorney General's independence from 
political control by the Cabinet is contained in Chapters 10 and 11 of 
my book "The Law Officers of the Crown". The turning point in this 
constitutional epic was the famous Campbell case in 1924 and its 
ignominious handling by the first Labour Government under Ramsay 
MacDonald. Arising out of a controversial decision to prosecute the 
acting editor of the "Workers Weekly", a Communist publication, on 
charges of inciting mutiny, the Attorney General, Sir Patrick 
Hastings, and the Acting Director of Public Prosecutions, were 
summoned to a meeting with the Prime Minister. At that meeting 
Ramsay MacDonald expressed the view that the prosecution had 
been ill advised from the beginning. Hastings replied that he had 
come to the conclusion that the prosecution should be withdrawn. 
Nevertheless, the Attorney General was instructed by the Prime 
Minister to attend the Cabinet meeting later the same day so that he 
could inform his ministerial colleagues what the fuss was all about. 
Writing in 1964, on the basis mainly of the public record available at 
the time, I concluded that whatever influence may have been exerted 
by the Prime Minister or by members of the Cabinet there was no 
reason to conclude that Hastings had reached his decision to stay the 
prosecution other than by the exercise of his independent judgment. 

At the heart of the dispute, that later spilled over on to the floor of 
the House of Commons, was the contents of a Cabinet minute that 
had been leaked to the Conservative Opposition. It purported to lay 
down the principle that "no public prosecution of a political character 
should be undertaken without the prior sanction of the Cabinet being 
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obtained". Subsequent evidence, mainly in the "Whitehall Diary" 
(London, 1969) kept by Sir Thomas Jones, the then Assistant 
Secretary to the Cabinet, indicated that my earlier judgment of Sir 
Patrick Hastings' conduct as the Attorney General had been too 
charitable. In 1964, I had wondered whether the MacDonald 
Cabinet's instruction had been reached in the presence of the 
Attorney General or following his departure from the Cabinet room. 
It now turns out that the Cabinet motion defining how political 
prosecutions were to be handled had been passed unanimously in the 
presence of the Attorney General. Far from representing the 
embodiment of political independence from the Cabinet in exercising 
his prosecutorial responsibilities, Hastings is seen as a compliant 
Law Officer of the Crown anxious and ready to do the bidding of his 
political colleagues assembled in the Cabinet Room. The Prime 
Minister's evasions and worse in the ensuing Commons debate 
contributed to the Government's defeat. The new Prime Minister, 
Stanley Baldwin, finding an early opportunity to debate the 
Campbell case afresh in Parliament, declared that the Labour 
Government's instruction "was unconstitutional, subversive of the 
administration of justice and derogatory to the office of Attorney 
General. His Majesty's Government have therefore given directions 
that the instruction be excised" (H.C. Debates, Vol. 179, Cols. 354-
355, Dec. 11, 1924). 

This short account of the central place now occupied by the 
Campbell case in English constitutional law should not overlook the 
sorry chronicle of other famous English Attorneys General who, in 
the years immediately following and during the First World War, 
participated actively in Cabinet deliberations in which the Cabinet, 
not the Attorney General, is seen making the final decision as to 
whether or not criminal proceedings should be instituted. Among 
these former Law Officers, who deferred to the collective view of the 
Cabinet, were Sir F.E. Smith (later to become Lord Birkenhead, 
L.C.) and Sir Gordon Hewart (later recognizable as Lord Hewart 
C.J.). From 1924 onwards, however, there has been an unquestioned 
commitment, by all the political parties in the United Kingdom, to 
recognize the special position occupied by the Law Officers of the 
Crown. This constitutional convention was well expressed by the 
former Prime Minister, Harold Macmillan, speaking in the House of 
Commons on February 16, 1959, when he stated: 

"It is an established principle of government in this country, and a 
tradition long supported by all political parties, that the decision as 
to whether any citizen should be prosecuted, or whether any 
prosecution should be discontinued, should be a matter, where a 
public as opposed to a private prosecution is concerned, for the 
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prosecuting authority to decide on the merits of the case without 
political or other pressure. It would be a most dangerous deviation 
from this sound principle if a prosecution were to be instituted or 
abandoned as a result of political pressure or popular clamour...I 
think that it would be the general view of the House that it would be 
a very bad thing if the House or the Cabinet of the day tried to 
influence the semi-judicial functions of the Law Officers in the 
institution or the dropping of prosecutions." (H.C. Debates, Vol. 600, 
Col. 31) 

Further confirmation of the general acceptance of this convention, 
long before the aberration associated with the Labour Government's 
handling of the Campbell case in 1924, can be found in 
parliamentary statements by Lord Eldon in 1793, Mr. Gladstone in 
1873, and Lord Salisbury in 1896 (see Edwards, "The Law Officers 
of the Crown" pp. 184-186). And in 1903 we find A.J. Balfour, as 
Prime Minister, adhering to the same principles and stating: 

"It is due to the Attorney General to say in the clearest manner, not 
only in the interests of the Attorney General but in the interest of all, 
that his position as the Director of Public Prosecutions [sic] is a 
position absolutely independent of any of his colleagues. It is not in 
the power of the Government to direct the Attorney General to 
direct a prosecution. No government would do such thing; no 
Attorney General would tolerate its being done." (Par!. Debates, Vol. 
118, ser. 4, Cols. 376-377, Feb. 19, 1903) 

In looking for an elaboration of the doctrine adverted to in the 
above passages, it is necessary that I include the frequently quoted 
statement by Lord Shawcross, made when he was the Attorney 
General of England and Wales in 1951. This carefully prepared 
declaration (see Edwards, "The Attorney General" pp. 318-324) has 
come to be regarded as the classic exposition of the constitutional 
position occupied by the British Attorney General. According to 
Shawcross: 

"I think the true doctrine is that it is the duty of an Attorney 
General, in deciding whether or not to authorize the prosecution, to 
acquaint himself with all the relevant facts, including, for instance, 
the effect which the prosecution, successful or unsuccessful as the 
case may be, would have upon public morale and order, and with 
any other consideration affecting public policy. In order so to 
inform himself, he may, although I do not think he is obliged to, 
consult with any of his colleagues in the government and indeed, as 
Lord Simon once said, he would in some cases be a fool if he did 
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not. On the other hand, the assistance of his colleagues is confined 
to informing him of particular considerations which might affect his 
own decision, and does not consist, and must not consist, in telling 
him what that decision ought to be. The responsibility for the 
eventual decision rests with the Attorney-General, and he is not to 
be put, and is not put, under pressure by his colleagues in the 
matter. Nor, of course, can the Attorney-General shift his 
responsibility for making the decision on to the shoulders of his 
colleagues. If political considerations which in the broad sense that 
I have indicated affect government in the abstract arise it is the 
Attorney-General, applying his judicial mind, who has to be the sole 
judge of those considerations." (H.C. Debates, Vol. 483, Cols. 683-
684, January 20, 1951) 

So far I have concentrated on establishing the firm existence of a 
constitutional convention in English law which defines the special 
position accorded to the Law Officers of the Crown, especially in 
matters of criminal prosecution. In undertaking a review of Canadian 
authorities on the same subject (see Edwards, "Ministerial 
Responsibility for National Security", 1980, pp. 65-69) I came across 
numerous statements made by Canadian Prime Ministers, within 
living memory, which would indicate either a rejection of the 
principles enunciated in the British House of Commons for nearly 
two centuries of its constitutional history or as a demonstration of a 
lack of awareness or understanding of these same principles in the 
Canadian Parliament (op. cit. pp. 65-67). This lack of awareness can 
no longer be said to be so, though it would be rash to conclude that a 
few pronouncements, no matter how eminent the exponent, indicate 
universal adherence across Canada to the British constitutional 
convention. Recent events, in many parts of the country, including 
Nova Scotia, would dictate a note of caution in assessing where the 
vaunted independence of the Attorney General presently stands in 
the constitutional practice of the federal and provincial governments. 

Just how influential the discussions at the Law Ministers 
Conference held in Winnipeg in 1977 may have been in shaping the 
mind of the Canadian representative, Mr. Ron Basford, the then 
federal Minister of Justice and Attorney General of Canada, may 
never become fully known. What can be stated, however, is that no 
comparable exposition will be found in the previous annals of the 
House of Commons in which the Attorney General saw fit to define 
his position vis-à-vis the rest of the Cabinet when fulfilling his 
prosecutorial responsibilities. Addressing the Commons on his 
handling of the Official Secrets Act proceedings against Tom Cossitt, 
a Member of Parliament, and the "Toronto Sun", Attorney General 
Basford explained: 
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"I am aware that, since the enactment of the Official Secrets Act, 
this would appear to have been the first occasion in Canada where 
consideration has to be given to the provisions of the Official Secrets 
Act and the right of a member of the House to freely express his 
views in the House in the course of carrying on his parliamentary 
business. The first principle, in my view, is that there must be 
excluded any consideration based upon narrow, partisan views, or 
based upon the political consequences to me or to others. In 
arriving at a decision on such a sensitive issue as this, the Attorney 
General is entitled to seek information and advice from others but in 
no way is he directed by his colleagues in the government or by 
parliament itself. That is not to say that the Attorney General is not 
accountable to parliament for his decisions, which he obviously is... 
Clearly, I am entitled to seek and obtain information from others, 
including my colleague, the Solicitor General, and the 
Commissioner of the Royal Canadian Mounted Police on the 
security implications of recent disclosures. This I have done. In my 
view, the special position of the Attorney General in this regard is 
clearly entrenched in our parliamentary practice. Based on these 
authorities and on my own experience as a member of the 
government for ten years, which has included my three immediate 
predecessors, this special position has been diligently protected in 
theory and in practice. In arriving at these [ governing principles] I 
have been guided by recognized authorities such as Lord 
Shawcross, Edwards, Erskine, May and Bourinot, and more recently 
and very helpfully, my valuable discussions with Commonwealth 
Attorneys General in Winnipeg, and more particularly my personal 
conversations at that time with the Attorney General of England and 
Wales [Mr. Silkin] and the Lord Chancellor [Lord Elwyn Jones] ." 
(H.C. Debates [Canada], Vol. 121, pp. 3881-83, March 17, 1978) 

I have already remarked on the contrary evidence, derived from 
the statements of former Prime Ministers of Canada, irrespective of 
party affiliation, which belie Mr. Basford's claim that the Attorney 
General's "special position has been diligently protected in theory 
and practice" for the decade preceding his above quoted statement. 

Experience across Canada since that statement was made in 
Ottawa in 1978 has been infinitely more corroborative of a conscious 
adherence to the principles incorporated in the classic statement by 
Sir Hartley Shawcross. 

Shortly after his predecessor had spoken on the subject, Senator 
Jacques Flynn, speaking as the Attorney General of Canada, 
declared: 

139 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



"In dealing with a case which has been referred to him, the Attorney 
General is unquestionably entitled to obtain information and advice 
from whatever sources he sees fit, including his colleagues in 
Cabinet. The course of action which he adopts in particular cases 
must, however, in the last analysis be his decision. The Attorney 
General does not act on directions from his colleagues, other 
members of Parliament or anyone else in discharging his duties in 
the enforcement of the law. On the other hand he must, of course, be 
prepared to answer in Parliament for what he does. These 
principles are well known and established not only in Canada, but 
in the United Kingdom and elsewhere where the system of 
Parliamentary democracy exists." (See Appendix to Senate Debates, 
October 18, 1979.) 

More recently, Hon. John C. Crosbie, a former Attorney General of 
Canada, referring to the Borowski case, declared: "The Government 
cannot direct the Attorney General, nor the Law Officers of the 
Crown, as to what legal opinions they must produce" (H.C. Debates, 
August 17, 1988, Oral Questions, p. 18438). Another occupant of the 
same office, Hon. Mark MacGuigan, expressed himself in precisely 
the same terms when responding to the recommendations of the 
McDonald Commission.20 Attention is also drawn to the explanation 
offered by Hon. Roy McMurtry, then the Ontario Attorney General, 
when defending his decision not to proceed with a forgery 
prosecution, arising out of his involvement with an abortion consent 
form, against Mr. Francis Fox, M.P. (a former Solicitor General of 
Canada). Citing the passage from Sir Hartley Shawcross's classic 
statement, quoted above, McMurtry declared that "not merely is this 
the law of Canada as well as England, but it also reflects very 
accurately the responsibilities of the Attorney General of Ontario, 
certainly as I have experienced them during the last two-and-a-half-
years" (Ontario Legislature Debates, Dec. 23, 1978). 

More recently, in an address to a Canadian Bar Association 
seminar on "The Role of the Attorney General and the Charter", the 
present Attorney General of Ontario, Hon. Ian Scott, commented on 
the fact that although responsibility for prosecutions obviously pre-
dates the Charter of Rights, the traditional constitutional 
requirements that have applied to the Attorney General's exercise of 
prosecutorial authority provide a valuable perspective on the way in 
which the Attorney General should approach other duties to which 
the Charter may be related. Scott invoked the 1968 "Report on Civil 
Rights in the Province of Ontario", in which the late Chief Justice 
McRuer had asserted: 

20. See the Department of Justice memorandum, 
"The Position of the Attorney General of Canada 
on Certain Recommendations of the McDonald 
Commission", August 1983, pp.6-9. 
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"[The Attorney General] must of necessity occupy a different 
position politically from all other Ministers of the Crown. As the 
Queen's Attorney he occupies an office with judicial attributes and 
in that office he is responsible to the Queen and not responsible to 
the Government. He must decide when to prosecute and when to 
discontinue the prosecution. In making such decisions he is not 
under the jurisdiction of the Cabinet nor should such decisions be 
influenced by political considerations. They are decisions made as 
the Queen's Attorney, not as a member of the government of the 
day." (Report No. 1, 1968, Vol. 2 at p. 934) 

Expressing his own understanding of where the Attorney General's 
constitutional obligations lie, Ian Scott concluded: 

"...issues of whether to institute or discontinue a prosecution are not 
matters of government policy. The Premier and Cabinet have no 
power to direct whether a particular prosecution should be pursued 
or whether a particular appeal should be undertaken. These 
decisions rest solely with the Attorney General, who must be 
regarded for these purposes as an independent officer, exercising a 
function that in many ways resembles the functions of a judge.... The 
absolute independence of the Attorney General on questions of 
prosecution policy is accepted as an important constitutional 
principle." ((1986-87) 29 Crim. L.Q. 187 at p. 190 and 191) 

6.5 
The academic debate on the 
application of the  
'independence" principle 

In several of the instances quoted above my own views have been 
relied upon. It may be appropriate, therefore, to present, as 
illustrative of where I stand, the analysis that I offered as part of my 
Viscount Bennett Lecture in the University of New Brunswick in 
October 1986 when I stated: 

"As I look across Canada I observe a growing concern with defining 
the true role of the Attorney General in such a way as to 
demonstrate the independence of prosecution decisions... 
Underlying these expressions of dissatisfaction with the existing 
state of things are the inherent difficulties in convincing the 
ordinary person that an elected politician, when placed in charge of 
the machinery of prosecutions, will be capable of casting aside all 
forms of partisan political pressures when determining whether or 
not the criminal law should be allowed to follow its normal course. 
Uppermost in the minds of those who place a high premium on 
safeguarding the independent and impartial exercise of 
prosecutorial decision-making is the vital necessity of resisting 
improper political pressures. 
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In all of my writings on the Office of the Attorney General I have 
endeavoured to express the reasons why I subscribe fully to this 
fundamental proposition. At the same time, I have also been at pains 
to explain why I regard it as essential to clarify the precise meaning 
that is to be accorded the term "politics" when speaking in the 
present context. This task is essential if serious misunderstandings 
are to be avoided and acceptable boundaries drawn between, on the 
one hand, those political considerations to which it is proper for an 
Attorney General, a Director of Public Prosecutions or any Crown 
prosecutor, to have due regard and, on the other hand, those kinds 
of political considerations which should never be countenanced. 
Unless this basic line of demarcation is recognized and care 
exhibited in defining the meaning that is attributed to the term 
"politics" when discussing this central issue, confusion and 
misconceptions will continue to impede any progress towards 
solving the underlying problems. 

The terms "politics" and "political matters", when invoked in 
association with the handling of criminal investigations or criminal 
prosecutions, inevitably generate suspicions as to the impartiality of 
the entire proceedings. Perhaps this should not be, but the public 
mind is often governed by irrational emotions coupled with a deep 
seated desire to see higher ideals prevail among those invested with 
enormous power over the lives of its citizens. If particular events are 
seen to foster this strange mixture of cynicism and hope, it is well 
that I attempt to clarify the relationship of politics to the criminal 
law. This relationship embraces not only the responsible minister, 
the Attorney General, but also those subordinate officials, including 
a Director of Public Prosecutions and the Crown prosecutors, who 
make decisions in the name of the Attorney General. When therefore 
I speak of the Attorney General my remarks extend to those who act 
in the name of the Senior Law Officer of the Crown. It may also 
touch upon the duties associated with the police and the courts. 

Constitutional doctrine, deeply embedded in English parliamentary 
practice, dictates that anything savouring of personal advancement, 
of personal sympathy or hostility felt by an Attorney General 
towards a political colleague, political supporter or opponent, or 
which relates to the political fortunes of his party or the government 
in power, should not be tolerated if adherence to the principles of 
impartiality and integrity are to be publicly manifested. In short, the 
introduction of partisan politics into the criminal process is totally 
insupportable. The lessons derived from the famous Campbell affair 
in 1924, which resulted in the downfall of the first Labour 
Government in the United Kingdom, are imprinted on the minds of 
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every British parliamentarian, Attorney General, Solicitor General 
and every other minister of the Crown, as well as those who come to 
occupy the position of Director of Public Prosecutions. This does 
not, of course, mean that the Attorney General or the Director of 
Public Prosecutions should not have regard to political 
considerations in the non-partisan interpretation of the term 
"politics". Drawing this dividing line may be extremely difficult at 
times and Jam the first to recognize that the interpretation of the 
relevant political considerations may well be a reflection of the 
political philosophy of the government of the day and of the law 
officers who are part of that government. Let me illustrate what I 
mean by legitimate political considerations. Included within this 
criterion I envisage situations where what is at stake is the 
maintenance of industrial peace and the necessity for having regard 
to the danger of exacerbating a labour dispute by invoking or not 
invoking the criminal law at a particular juncture. Other 
circumstances would embrace the exercise of judgment as to when 
and what steps should be taken to reduce strife between different 
ethnic groups. Yet another example would have regard for the 
maintenance of harmonious relations between sovereign states or on 
an inter-provincial level. 

I fully recognize the difficulties in actually defining in advance what 
is meant by "the wider interests of the public at large", but I suggest 
that any problem the solution to which is capable of eliciting bi-
partisan support is bound to come close to meeting the test of which 
I speak. Taking such soundings may be wholly impractical and I do 
not for one moment advocate inter-party discussions as a means of 
resolving the dilemmas that confront an Attorney General in office. 
What I do support is the propriety of an Attorney General or his 
agents having regard to these kinds of non-partisan "political" 
considerations when reaching decisions whether (or when) to 
initiate criminal proceedings and, an even more sensitive question, 
whether (or when) to discontinue a criminal prosecution once it has 
been launched. The attainment of universal approbation for the 
handling of these difficult problems is an unrealistic objective within 
any parliamentary democracy. Demonstrating, however, a conscious 
adherence to the principle that rejects any place for politically 
partisan considerations should be a basic tenet that pervades every 
action that involves the Attorney General and his representatives. 

We in Canada - and the same pertains to Australia and New 
Zealand - are accustomed to seeing the incumbent Attorney General 
sit as a full member of the cabinet. There are those who maintain 
that this regular involvement with the resolution of the political 
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issues of the day is hardly conducive to generating confidence in the 
Attorney General's ability to distance himself from the partisan 
views of his cabinet colleagues when he is faced with making what 
are sometimes loosely described as quasi-judicial decisions. In these 
circumstances, if the right kind of constitutional principles are to be 
maintained, it may become necessary for the Attorney General to 
stand up against the first minister as well as his other cabinet 
colleagues in the event that they oppose his intended course of 
action. Such evidence as I have seen, from the federal and 
provincial parliamentary records in Canada, points towards the 
erroneous assumption that the doctrine of collective ministerial 
responsibility extends to prosecutorial decisions made by the 
Attorney General. If left unchallenged this would mean that the final 
decision-making power, even in controversial cases, rests with the 
cabinet, who can force the Minister of Justice, in his capacity as 
Attorney General, to conform to the will of the collective cabinet or 
else pay the constitutional penalty of resigning his portfolio. I know 
of no such sacrificial precedent in Canadian political history but in 
Australia, as recently as 1977, the then Commonwealth Attorney 
General, Robert Ellicott, resigned his office rather than be dictated 
to by the cabinet, who were insisting that he, as the Senior Law 
Officer of the Crown, take over and terminate a private prosecution 
launched against former Prime Minister Gough Whitlam and some 
of his ministerial colleagues. A full account of this extraordinary 
episode in Australian legal history is to be found in my recently 
published book "The Attorney General, Politics & the Public 
Interest "(1984). ((1987) 36 U.N.B. Law Journal 41 at pp. 46-49) 

My attempts at distinguishing between legitimate political 
considerations and partisan political pressures when speaking of 
prosecutorial decision-making has led my colleague Philip Stenning 
to comment critically on the inadequacy of my treatment of this 
sensitive question. Writing as part of his doctoral thesis "Trusting the 
Chief: Legal Aspects of the Status and Political Accountability of the 
Police in Canada" (1983) Dr. Stenning has observed: 

"While such a distinction appears to reflect a common sense view 
and is superficially attractive, however, it is not without its critics. 
In the first place, it presents a "consensus" view of politics which 
would not be shared by all political scientists. In this regard, it 
suggests that a clear distinction can be made between political 
decisions which involve "the wider public interest that benefits the 
public at large" and those which benefit "any single political group 
or factional interest". There are those who would argue, however, 
that all political organization necessarily results in structures which 
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benefit some groups more than others, and that even the most 
fundamental political decisions can be shown to be of greater 
benefit to some than to others... . Thus even those decisions which 
have the greatest appearance of consensus (e.g. laws passed by a 
representative democratic parliament) cannot necessarily be 
automatically characterized as "non-partisan", since they are 
almost invariably the product of a partisan political system in which 
one partisan faction (or a coalition of partisan factions) 
predominates and is able to implement its own policies. The 
distinction between partisan and non-partisan decisions according 
to this view, is not one of a kind but of degree, and relies heavily for 
its validity on the ability of the dominant political faction to 
convince the populace that the decisions it proposes to implement 
"involve the wider public interest that benefits the population at 
large". Under our constitutional system, however, the fact that they 
do not succeed in doing so does not, provided they act within the 
law, render their decision illegal or improper, although it may create 
real difficulties of political legitimacy which the dominant partisan 
faction may or may not be able to survive." (op. cit., pp. 438-439) 

Dr. Stenning is quick to acknowledge that whatever may be the 
correct view on this matter, there can be little doubt that the general 
proposition, as explained in my writings, has received a measure of 
acceptance as a recognized constitutional convention in Canada in 
recent years (see "Appearing for the Crown", p. 292). 

I readily accept the difficulties in producing interpretations that 
produce infallibly correct distinctions in the real world of politics. 
What I have offered is more of a philosophical demarcation line that 
is intended to imbue the actors with the right kind of considerations 
when making decisions in individual cases. I do not contest the 
validity of the comment that "all political organization necessarily 
results in structures which benefit some groups more than others" or 
that "even those decisions which have the greatest appearance of 
consensus (e.g., laws passed by a representative democratic 
parliament) cannot necessarily be characterized as "non-partisan", 
since they are almost invariably the product of a partisan political 
system in which one partisan faction (or a coalition of partisan 
factions) predominates and is able to implement its own policies." 

Where the choice presented to the decision-maker (be it the 
Attorney General, a senior official in the department, the D.P.P. or a 
local prosecutor) involves the disposition of a particular case 
involving an individual accused, I believe the dimensions of the 
contrasting philosophies are likely to be so acute that the choice 
should not be blurred by reference to political organizations and 
partisan factions. What is at stake here is not the enactment of 
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legislation or the formulation of general policy statements. The focus 
is the sharpest imaginable and, if the decision maker is properly 
informed as to the contrasting approaches open to him, the justice 
system will be better served if the appearance of partisan influences 
are steadfastly rejected. 

6.6 
Accountability of the Attorney 
General to the Prime Minister, to 
the Cabinet, the Caucus and the 
Legislature 

Prior to the introduction of the Charter of Rights as a major 
component of both the criminal law and constitutional law of 
Canada, the law reports were replete with decisions in which the 
judges recognized that the ultimate accountability of the Attorney 
General (and his agents) is to Parliament (or the legislature) and not 
to the courts (see Stenning, "Appearing for the Crown", pp. 324-
329). The advent of the Charter, and the recognition by the Supreme 
Court in Operation Dismantle that henceforth even prerogative 
decisions by the executive branch are amenable to judicial review, 
has introduced a fundamentally new dimension to the scope of the 
Attorney General's accountability. 

If that assessment is correct I suppose that I ought to dwell on this 
development at greater length. As I see it, however, the subject is not 
so germane to this Royal Commission's concerns as the longer 
established accountability of the Law Officers to the legislature and 
Parliament, as the case may be.21 What I propose, instead, to 
concentrate upon is the exact scope of the accountability that is said 
to be owed by the Attorney General for every prosecutorial decision 
taken by himself or those who represent the Crown in the courts. 
Included within this review will be the extent of both the direct and 
explanatory forms of accountability owed by the Attorney General to 
the Chief Minister, the Cabinet, the party caucus and to the 
legislature. 

Writing in 1964, with specific reference to the constitutional 
practice in England and Wales, I was concerned to stress that the 
Attorney General's claims to independence from Cabinet direction in 
the field of prosecutorial discretion could not be sustained in a 
vacuum. This special position of independence within the 
Executive's sphere of control must be directly related to the wider 
doctrine of ministerial responsibility, as practiced on the floor of the 
House of Commons or its legislative equivalent. And even in that 
forum there exist distinctive features peculiar to the Attorney 
General. Referring to the Law Officers' historic status of 
independence within the Executive branch of government I wrote: 

"First, it is now well recognized that any practice savouring of 
political pressure, either by the Executive or Parliament, being 
brought to bear upon the Law Officers when engaged in reaching a 
decision in any particular case, is unconstitutional and is to be 
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avoided at all costs. Acceptance of the first principle, however, in no 
way minimizes the complementary doctrine of the Law Officers' 
ultimate responsibility to Parliament, in effect the House of 
Commons, for the exercise of their discretionary powers. To be 
explicit, it is conceived that, after the termination of the particular 
criminal proceedings, the Attorney General or the Solicitor 
General, as the case may be, is subject to questioning by members 
of the House in the same way as any other Minister of the Crown. 
Like any other Minister they are answerable for their ministerial 
actions. The extent to which a Law Officer may feel prepared to give 
specific reasons for, and to disclose the evidence and other factors 
which led to his making his decision in the individual case will 
obviously vary according to the particular circumstances. What 
needs to be emphasized is the fact that example after example has 
already been noted in which the House of Commons has debated 
decisions made by individual Attorneys-General and Lord 
Advocates in respect to criminal proceedings. Though less clearly 
defined in the general statements of constitutional doctrine made 
from time to time by Prime Ministers and Attorneys-General, it is 
my belief that the principle of accountability to Parliament is of no 
less importance than the principle of independence now recognized 
as operating before the institution and during the continuance of a 
criminal prosecution." (Edwards, "The Law Officers of the Crown", 
1964, pp. 224-225) 

In my judgment, the principles enunciated in the above passage 
are equally applicable to both federal and provincial levels of 
government in Canada.22  When speaking of the Attorney General's 
office in Canada, where the holder is, by tradition, automatically 
included within the Cabinet, it is important to distinguish between 
the principle of collective ministerial responsibility as it applies to 
the Cabinet (or the Administration) as a whole and the principle of 
ministerial responsibility as it applies to individual Ministers whose 
conduct of political office is the target of parliamentary attack by the 
Opposition. 

Since I took a hard look at this controversial question when acting 
as Special Adviser to the McDonald Commission into the RCMP 
Security Service (1977-81) I may be permitted to invoke the views 
that I expressed on that occasion and to which I adhere. I argued as 
follows: 

"Stress has been laid, earlier in this study, on the absolute necessity 
of isolating the making of decisions in this area of the Attorney 
General's powers from any direction that might be exercised on the 
part of the Prime Minister, any or all of the members of the Cabinet, 
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or even Parliament itself What then, it might be argued, does the 
acceptance of this principle do to the concept of collective 
responsibility?... Is it acceptable to the Attorney General's 
ministerial colleagues in the Cabinet (using the Canadian and not 
the British model of Cabinet membership) that decisions which are 
capable of triggering high visibility political repercussions, which 
may seal the fate of the entire Administration, should be made 
unilaterally by one of their members, and at the same time expect 
the Government as a whole to bear collective responsibility? In 
answering this question it matters less that the Attorney General has 
consulted with his ministerial colleagues, either on his own 
initiative or that of his fellow members in the cabinet, than the 
recognition that the ultimate decision as to prosecution rests in the 
personal hands of the First Law Officer of the Crown. Inherent in 
the latter principle are two related propositions, first, the Attorney 
General is saddled with personal responsibility for the decisions 
that he makes or which are made on his behalf under delegated 
authority, and, secondly, the doctrine of collective responsibility 
should not be invoked to involve the Government as a whole with 
respect to decisions pertaining to criminal prosecutions." (op. cit., 
pp. 84-85) 

My colleague, Dr. Stenning, has taken firm issue with my rejection 
of collective responsibility as it might be invoked in highly sensitive 
political decisions made by the Attorney General. Accordingly, let 
me first elaborate on my own position and then ensure that my 
critic's views are sufficiently presented. I have no illusions about the 
many weaknesses in the doctrine of ministerial accountability that 
must be readily apparent to any serious observer of the political 
scene in Canada. This is particularly so with reference to the 
practical effectiveness of the legislature's power to compel the 
resignation of an individual Minister. Such weaknesses, I would 
argue, are not inherent in the parliamentary system. Instances drawn 
from many parts of the country, including the Nova Scotia 
legislature, can be recalled in which well informed critics have 
demonstrated their ability and determination to exact the fullest 
measure of public accountability from the Attorney General in office 
at the time. If, at other times, the doctrine of accountability is 
quiescent or appears to have been neglected, the fault should not be 
laid at the door of this vital principle of our constitution but to 
whatever combination of personal and political factors that regulate 
the daily conduct of M.P.'s and M.L.A.'s. 
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The essence of my approach to sustaining the compatibility of the 
two equally fundamental principles of independence and 
accountability is contained in the same study that was prepared for 
the McDonald Commission, where I stated: 

"A more difficult question would arise where the independent 
exercise of the Attorney General's discretion was perceived, rightly 
or wrongly, by the Prime Minister as casting doubt on the quality of 
the Law Officer's judgment. The proper place for questioning the 
Attorney General's judgment in a particular case is the House of 
Commons. That this forum and its equivalent in the provincial 
legislatures have shown themselves, in the past, to be lacklustre in 
the pursuit of questionable decisions by the Law Officers of the 
Crown is hardly open to denial. Neither is the observation that on 
such occasions a mood of party solidarity and partiality often 
pervades the debates. Unless, however, we are prepared to discard 
altogether the doctrine of ministerial accountability to Parliament it 
might be rather more profitable to seek ways and means of ensuring 
that our elected representatives achieve a better grasp of what is at 
stake in calling the Attorney General to explain and justify his 
actions at the bar of public opinion. Any move to dispense with the 
services of an Attorney General who, by virtue of his prosecutorial 
decisions, has lost the confidence of his caucus, his Cabinet 
colleagues or, even more importantly from the practical point of 
view, the Prime Minister, will almost certainly become a public 
issue. Moreover, as in the recent situation in Australia where the 
Commonwealth Attorney General, Robert Ellicott, tendered his 
resignation on the grounds of what he regarded as improper 
pressures by his Cabinet colleagues with respect to the disposition 
of the private prosecution of the former Prime Minister Gough 
Whitlam, and other former Ministers, it makes little difference 
whether the Attorney General's resignation is called for by the 
Prime Minister or is tendered on the initiative of the incumbent 
himself: 

In the current state of public understanding of the constitutional 
principles involved in this kind of situation, it is readily 
acknowledged that acceptance by an Attorney General of the full 
import of the doctrine of personal responsibility for his actions may 
be the only effective instrument by which the special independence 
that attaches to the office of Attorney General in our system of 
government can be secured. To argue for the adoption of the 
contrary principle whereby the more sensitive questions affecting 
criminal prosecutions are accepted as a normal part of Cabinet 
deliberations, giving full rein to the introduction of extraneous 
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factors including the political interests of the party in power, is to 
assail one of the central supporting arms of our independent courts. 
What is at stake is the quality of justice that society aspires to see 
achieved in its name, the same tenet by which the duties of the 
presiding judge and the rules of evidence and procedure govern the 
conduct of a criminal trial. The thought of permitting the 
introduction of party political considerations into the trial of a 
criminal case is abhorrent and rejected out of hand. So, I would 
argue, should be the approach to permitting the Cabinet to become 
directly involved in the making of decisions governing the institution 
or withdrawal of criminal prosecutions. In short, the doctrine of 
collective ministerial responsibility should have no place in the 
machinery of prosecutions." (op. cit., pp. 86-87) 

In his admirable book "Appearing for the Crown" (1986), Philip 
Stenning has argued that in some circumstances there is a need to 
recognize the existence of political accountability by the Attorney 
General to his Prime Minister (or Premier) and the Cabinet, even if it 
is only ex post facto accountability as I have defined the scope of his 
accountability to Parliament or the legislature. Stenning contrasts this 
interpretation with my own "radical position" which he correctly 
summarizes as dictating the necessity for ruling out any political 
accountability to the Cabinet if the principle of independence from 
direction or control by the Cabinet is to be sustained. Underlying Dr. 
Stenning's theory of the Attorney General's position vis-a-vis the 
Cabinet is a straightforward interpretation of accountability in terms 
of obligation, of being required to give an account, but with the all 
powerful sanction, hovering in the background, of liability to be 
dismissed if the principle is violated. Stenning rules out political 
control of the Attorney General's decisions by his Cabinet colleagues 
but seeks to establish the Cabinet's right to dismiss or to bring about 
the removal from office of the Attorney General if he exercises his 
prosecutorial authority in a way which does not find favour with the 
government of the day. According to Dr. Stenning: 

"Such liability to dismissal, if it is the true position, ...constitutes a 
most significant element in the relationship between an Attorney 
General and his Cabinet and despite Edwards' assertion to the 
contrary, might easily be thought by some to represent a "weakening 
of the Attorney General's position" of independence in relation to 
the Cabinet... While the recognition of a simultaneous 
accountability to Cabinet and independence from political control 
by it presents no particular problems in principle, it must be 
recognized that its implementation in practice is liable to be fraught 
with difficulty... One might expect that only in the most extreme case 
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would an Attorney General be willing to sacrifice a political career 
in the interests of preserving the independence of his office. Such 
cases could be expected to be rare indeed, and the author knows of 
no such case in this century in Canada. In practice, therefore, the 
independence of an Attorney General from political control or 
direction by his cabinet, if it exists at all, may be considerably less 
expansive than it is recognized to be in theory." (op. cit., 
pp. 295-296) 

It would be easy to reject this analysis on the ground that its 
premise is constitutionally ill-founded. Given the fact that the 
ultimate sanction of demanding the resignation of a recalcitrant 
minister, or a minister who has become a political liability, rests 
squarely in the hands of the Prime Minister or Premier, as the case 
may be, it is totally erroneous to claim that this power rests in the 
hands of the collective Cabinet. Constitutional theory, as Dr. 
Stenning himself acknowledges (ibid., p. 295), places this power to 
appoint and to dismiss within the unrestricted discretion of the Chief 
Minister. It would be wrong, nevertheless, to give this statement of 
principle too literal or automatic an application. Once the "realities" 
are given play it becomes necessary to consider not only the 
collective opinion of the Cabinet but also that of the party caucus, 
without whose support no Prime Minister can prevail for long. In 
determining, therefore, the accountability of an Attorney General 
when defined in terms of his liability to be dismissed for a 
controversial decision, Dr. Stenning's theory must be expanded to 
encompass the party caucus as well as the Cabinet. There is no need 
to press the argument further to include the "grass roots" of the party 
from which the Administration (the Premier and his Cabinet) derives 
its popular support among the electorate. But I would argue that once 
the Attorney General's independence is qualified by the need to 
ensure that he has the confidence of his ministerial and political 
colleagues, this matter of confidence can quickly transform itself into 
a test of the measure of popular support for the Attorney General's 
actions. 

The dangers of diluting the principle of independence of the 
Attorney General from direction by the Cabinet, by qualifying it to 
allow for the Cabinet's right to insist on an ex post facto justification 
of the Attorney General's actions, is but the beginning of a slippery 
path that will first see the ex post facto condition being removed in 
the secrecy of the Cabinet's deliberation. More dangerously, it will 
result in every Attorney General looking over his shoulder to assess 
the party political ramifications of his decisions as reflected in the 
judgment of his Cabinet and caucus colleagues. Nothing could be 
more insidious in weakening the constitutional principles that I have 
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explained earlier and which require any sensible Attorney General to 
consult widely but, under no circumstances, to place himself and his 
office in a position where he must conform to the dictates of his 
political colleagues, be it in the Cabinet, in the party caucus or in 
Parliament itself. 

6.7 (i) In seeking an understanding of how successive Attorneys General 
Conclusions in Nova Scotia have viewed their role and responsibilities it is 

necessary to separate the theories from the practices of the 
Department presided over by the First Law Officer of the Crown. 
Protestations of adherence to British constitutional precedents have 
not always been followed through. On the other hand, there is ample 
historical evidence of the province's reliance upon the constitutional 
conventions and customs that had prevailed before the new 
Dominion was brought to existence in 1867. 

A review of the Public Service Act provisions which describe the 
"functions, powers and duties" of the Attorney General are not all 
encompassing. A number of general elements, important to an 
understanding of the constitutional position occupied by the Attorney 
General, are not legislatively prescribed. It is with these elements 
that the present opinion is mainly concerned. 

With a continuity that is traceable back to the earliest days of 
responsible government in Nova Scotia, the selection of the Attorney 
General has always been dependent on the appointee being elected to 
the provincial legislature. In addition to discharging the normal 
duties of representing his constituents, the Attorney General, as a 
Minister of the Crown, is accountable to the legislature for the 
exercise of his particular portfolio. The Attorney General of Nova 
Scotia has always been subject to the same form of parliamentary 
supervision as that which applies to other members of the 
Administration. 

Note is taken of one major difference in constitutional practice 
between Nova Scotia (and the rest of Canada) and the United 
Kingdom. Since 1928 the Attorney General of England and Wales 
has been excluded from membership in the Cabinet. The reason for 
this move is the belief that exclusion from the Cabinet enhances the 
public understanding of the Law Officers' independence from 
political direction in the discharge of their prosecutorial functions. 
The Attorney General, however, often attends meetings of the 
Cabinet and is a standing member of several important Cabinet 
committees. Although excluded from the list of Ministers who 
constitute the innermost circle of policy makers within the executive 
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branch, the English Attorney General is part of the Government and 
has to vacate his office if the Administration changes hands. 

From time to time the question is raised, should the office of 
Attorney General be changed into a public service appointment? As I 
have previously pointed out, such a model exists in certain countries 
of the Commonwealth. Underlying the arguments in favour of such a 
change are the doubts about a system in which an active politician 
and member of the Cabinet is entrusted with the ultimate powers of 
direction over public prosecutions. These criticisms were given 
authoritative expression by Sir Hartley Shawcross, a former Labour 
Attorney General, in the wake of the ruling by the House of Lords in 
the Gouriet case (1978). Shawcross voiced the arguments in favour 
of converting the office of Attorney General into a non-political, 
public service appointment, with the holder enjoying the status and 
independence of a Judge. 

Not even the rumblings of a prospective change in the character 
of the Attorney General's office, however, are discernible in Britain. 
My own rejections of the Shawcross proposal are two-fold. Based on 
my first-hand familiarity with most of the Commonwealth 
jurisdictions, including countries which have adopted the non-
political Attorney General option, I am persuaded that the correct 
qualities of independence and impartiality are more a matter of 
personal integrity and understanding of what the office demands of 
its incumbent than a derivation from any particular constitutional 
model. The other objection I have to the non-elected Attorney 
General is the need to ensure that the principle of ministerial 
accountability is fully maintained. If the office of Attorney General 
becomes a part of the public service there will still be the need for a 
Minister of Justice (or some equivalent title) with all the attendant 
questions of accountability and independence in defining their inter-
relationship. 

The differing theories as to the extent of the Attorney General's 
independence from Cabinet control and direction are canvassed. The 
English Campbell case in 1924 is seen as the turning point and its 
ramifications are spelt out at some length. Only recently can it be 
said that Canadian constitutional practice has adhered to the 
principles associated with that episode. Basically, as expressed by a 
number of recent holders of the office of Attorney General in 
Canada, both federal and provincial, the Attorney General is free to 
seek advice from any quarter, including his Cabinet colleagues, but 
the final decision in all prosecution matters rests in the hands of the 
Attorney General alone. The classic statement on this controversial 
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subject by Shawcross in 1951 is quoted in full and its implications 
considered within a Canadian context. It would be rash to conclude 
that the modern day pronouncements by several Attorneys General 
of Canada and of Ontario represent constant adherence to the British 
constitutional convention. Recent events in Nova Scotia dictate a 
note of caution in assessing where the vaunted independence of the 
Attorney General presently stands in at least one province. 

Representative extracts from Dr. Stenning's writings and my 
own are included for the purpose of enabling the Commissioners to 
determine which side of the academic debate correctly represents 
where the constitutional law of Canada stands on the scope of the 
Attorney General's independence when exercising his discretionary 
powers in the area of prosecutions. 

Tied in with that debate is my rejection of the doctrine of 
collective responsibility by the Cabinet for prosecutorial decisions 
made by the Attorney General in what are, or turn out to be, highly 
political circumstances. If the circumstances are exceptional, and 
something akin to the "national interest" is involved, Dr. Stenning 
would favour the Cabinet becoming responsible for making the 
decision whether or not to prosecute. For my part I hold to the 
principle of personal responsibility on the part of the Attorney 
General, subject always to his right, and duty if necessary, to consult 
on the widest possible basis before reaching his ultimate decision. 
The impact of the Charter of Rights is noted in those situations where 
the prerogative power of the Attorney General infringes one of the 
entrenched rights and is the subject of a challenge in the courts. 

Dr. Stenning emphasizes the Attorney General's accountability 
for his decisions ex post facto to the Chief Minister and to his 
Cabinet colleagues. Theoretically, of course, every Minister is 
ultimately subservient to the political authority of the Prime Minister 
or the Premier, as the case may be. This fact of political life should 
not be exaggerated when interpreting the expectations demanded of 
the person occupying the position of Attorney General. In my 
opinion, the public good will not be served if the Attorney General is 
obliged to constantly look over his shoulder and to assess the party 
political ramifications of his decisions. Even more objectionable 
would be the adoption of a principle wherein the Attorney General of 
the day, if faced with opposition to his proposed course of action, 
must conform to the dictates of his political colleagues, be it in the 
Cabinet, in the party caucus or in Parliament itself. 

May 19, 1988 
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It is quite apparent that, subject to any constitutional limitations 
that obtain in the criminal law field, the Nova Scotia legislature is 
empowered to expand or restrict the particular powers and duties of 
its Attorney General. If such legislation is deemed to be necessary, 
great care must be taken to define clear lines of responsibility and 
reporting relationships between the Attorney General and other 
pertinent government officials. This is the path to follow if the 
Province is to avoid future conflicts on the critical questions of 
independence and accountability. In determining whether or not any 
state official should have conferred upon him independence when 
making decisions within the scope of his legislative or executive 
authority, the same careful regard must be paid to the language that is 
used to confer that authority. 

When looking at this question in the context of a Director of 
Public Prosecutions, or that of the ordinary Crown attorney, different 
answers can be confidently predicted according to which choice of 
words is resorted to by the legislature. I have referred, in the course 
of my previous opinions, to the particular formulae that other 
jurisdictions have chosen to define the status and discretionary 
powers of its Director of Public Prosecutions and those of its Crown 
prosecutors. At the centre of all these statutory formulations is the 
redefinition of the authority of the Attorney General. What I propose 
to do, therefore, in the course of this opinion, is to review the 
respective legislative definitions of these central relationships and to 
offer my own judgment as to which option should be recommended 
for adoption by the Nova Scotia legislature. This judgment, as will 
have become readily apparent from my earlier memoranda, will be 
dictated by my concerns to ensure that in conferring upon any office 
holder the maximum degree of independence when making 
prosecutorial decisions there is a simultaneous regard for sustaining 
the principle of ministerial accountability. 

VII 
The Future Role of the 
Office of Attorney General 
in the Province of 
Nova Scotia: 
Part 2- Determining its 
Relationship to a Statutory 
Office of Director of Public 
Prosecutions and to Every 
Crown Prosecutor 

7.1 Introduction 

7.2 
"Subject to the directions and/or 
control of ..." 

This form of words leaves no doubt as to the subordination, in 
terms of theoretical direction, of a Crown prosecutor to his superior, 
whether that official is the Attorney General or the Director of Public 
Prosecutions. The same conclusion is applicable if the above formula 
is used to describe the statutory relationship between the Director of 
Public Prosecutions and the Attorney General. Both in relation to 
setting general directives as to how discretionary powers are to be 
exercised and in the giving of specific directions with respect to the 
handling of an individual case, the ultimate authority rests with the 
senior official concerned. As we have seen, however, recognition of 
the source of final authority does not imply an obligation to 
constantly assert that authority by intervening and giving directions 
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as to the handling of individual cases. Rather there should be an 
emphasis on avoiding involvement in the day-to-day running of the 
subordinate office. This in no way diminishes the recognition as to 
which office carries with it the ultimate authority to prevail in terms 
of making the final decision and seeing that that decision is carried 
out. I intend to revert to this subject later, with special reference to 
the role expected of the local Crown prosecutor. 

If the intention is to deliver a strong vote of confidence in the 
prevailing prosecution machinery in Nova Scotia, the simplest route 
to follow would be to include in any proposed legislation a section 
providing that every Crown prosecutor, including a statutory or non-
statutory Director of Public Prosecutions, is to exercise his duties 
subject to the unqualified direction and control of the Attorney 
General. My response to this option is an emphatic rejection of all its 
implications. To subscribe to this alternative, in the terms just 
described, would destroy everything that this Royal Commission has 
engaged in since it began its public examination of the administration 
of justice in Nova Scotia and what went wrong with the handling of 
the Marshall case. Fundamental changes are called for in Nova 
Scotia and these cannot begin to be realized if the Attorney General, 
and the Department for which he is responsible, are permitted to 
resume functioning in the same old ways that contributed to the 
errors and faults fully documented by this Commission. 

Outwardly, at least, it may seem incongruous that in rejecting this 
first option I should simultaneously countenance the office of 
Attorney General in Nova Scotia remaining as a political office, with 
the holder being a member of the Government and ipso facto a 
member of the Cabinet. As I see it, this is not a question of not 
wishing to disturb the traditional character of the office in Nova 
Scotia. If the arguments were persuasive that a fundamental change 
is called for in eliminating the political dimensions of the office I 
would be disposed to see the Attorney General of Nova Scotia join 
those countries which have elected to make the office a public 
service appointment. 

As I have previously argued, however, such a change would 
necessitate the creation of a Minister of Justice (or any similar title) 
who would become the nominated Minister of the Crown charged 
with overseeing all aspects of the administration of justice in the 
province. With the recent establishment of a Department of the 
Solicitor General, as part of the Government of Nova Scotia, the 
division of responsibilities between the two Ministers would, of 
course, have to be taken into account. The basic objection that I have 
previously registered to the appearances of fundamental reform in 
depoliticizing the office of Attorney General is that any such action 
must take into account the consequences that would derive from an 
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abandonment of the doctrine of ministerial accountability. And this is 
not a price that I would urge the Commission to accept as the best 
solution to all the problems associated with the present machinery of 
justice in the province. 

7.3 
"Under the superintendence (or 
supervision) of ..." 

In another earlier opinion, devoted to the British experience, I 
examined at some length the resort to the concept of 
"superintendence" in defining the relationship between the Attorney 
General of England and Wales and the Director of Public 
Prosecutions in that jurisdiction. Without the historical background 
that illuminates the true meaning of ministerial superintendence over 
criminal prosecutions in England and Wales, it could well be argued 
that the generality of the concept of supervision presupposes that 
attention should be limited to providing guidance of a general nature. 
This interpretation would mean that general guidelines were properly 
within the domain of the Attorney General or the D.P.P., as the case 
may be, but there the boundaries are set and any attempt to become 
involved in the handling of individual cases must be resisted as 
exceeding the statutory authority comprehended in the concept of 
superintendence. 

It is for this reason that I am hesitant to recommend the adoption 
of the criterion of "superintendence" in any future Nova Scotia 
statute that purports to define the relationship (i) of the Attorney 
General to the Director of Public Prosecutions and (ii) the D.P.P. to 
the individual Crown attorneys. There does not exist anywhere in 
Canada the constitutional understandings that enable the English 
Attorney General and the English D.P.P. to function smoothly and 
cooperatively under the "superintendence" formula. It is, however, 
significant that in the British Prosecution of Offences Act, 1985, the 
enactment speaks of every Crown prosecutor having "all the powers 
of the Director as to the institution and conduct of proceedings" but 
those powers are to be exercised "under the direction of the Director" 
(s. 1(6)). So far as the constitutional relationship between the 
Attorney General and the D.P.P. in England and Wales is concerned, 
I refer you again to the authoritative exposition contained in Sir 
Michael Havers' prepared statement to the House of Commons on 
December 13, 1979, when the Attorney General declared: 

"My responsibility for superintendence of the duties of the Director 
does not require me to exercise a day-to-day control and specific 
approval of every decision he takes. The Director makes many 
decisions in the course of his duties which he does not refer to me 
but nevertheless I am still responsible for his actions in the sense 
that I am answerable in the House for what he does. 
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Superintendence means that I must have regard to the overall 
prosecution policy which he pursues. My relationship with him is 
such that I require to be told in advance of the major, difficult, and, 
from the public interest point of view, the more important matters so 
that should the need arise I am in the position to exercise my 
ultimate power of direction." 

Were the present Attorney General (Sir Patrick Mayhew) to be asked 
to interpret the significance of the changes incorporated into the 
Prosecution of Offences Act, 1985,1 am confident that the governing 
principle would remain that: 

"The Director still carries out his duties under my superintendence 
and! still have the power to direct in particular cases." (loc. cit.) 

When assessing how far the English concept of "superintendence" 
will suffice to demonstrate the qualities of independence deemed to 
be necessary in a new statutory office of Director of Public 
Prosecutions in Nova Scotia, the Commissioners may feel, as I do, 
that reliance on British constitutional understandings, without more, 
is an inadequate answer to overcoming the problems associated with 
the administration of justice in Nova Scotia. 

7.4 
"Responsible to the Attorney 
General for the due performance 
of his functions under this Act or 
any other Act" 

This formula, it will be recalled, was resorted to in the legislation 
that in 1982 established the first office of Director of Public 
Prosecutions in the State of Victoria. Since that pioneering reform 
was introduced in Australia the main outlines of the Victorian 
enactment have been replicated in Queensland (1984) and New 
South Wales (1986). Some of the implications of thus expressing the 
relationship between the D.P.P. and the State's Attorney General were 
examined in my earlier opinion focussing on the Australian 
experience. A fuller analysis is called for and will be undertaken 
later, in the course of which I intend to offer my judgment as to the 
strengths and weaknesses of the respective approaches reflected in 
the Commonwealth of Australia statute and that adhered to in the 
Victoria, Queensland and New South Wales legislation. I propose to 
do that at the conclusion of this comparative survey, at which time it 
will have become clearer why I believe the Australian initiatives 
contain the insights necessary to a solution of the Nova Scotia 
situation. 

For the moment I merely want to stress one simple point. Again, 
by way of repeating myself, I noted in my "Australia" opinion that 
the first holder of the new D.P.P.'s position in the State of Victoria 
went to some lengths, in his public statements, to differentiate the 
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status of the Victoria Director of Public Prosecutions from the 
corresponding office as it has existed over the past 100 years in 
England and Wales. "I doubt", the new Director claimed,"that the 
English D.P.P.'s office has been reflected in my office at all. I have no 
doubt that my English counterpart is an independent officer, but his 
formal arrangements don't support an independent status. He's 
answerable by regulation to the Attorney General in all matters, even 
in the selection of counsel ...". This assessment, made in 1984, has 
already been overtaken by the changes contained in the British 
Prosecution of Offences Act, 1985. The reference to the English 
D.P.P.'s answerability "by regulation" to the Attorney General is an 
obvious pointer to the famous Regulation 5 in the 1946 Regulations 
governing the D.P.P.'s office. Its elimination from the English statute 
book has not materially altered the statutory relationship of the D.P.P. 
to the Attorney General, and the implied attribution of a higher level 
of independence to the office of D.P.P. in the State of Victoria must 
be judged not by the claims of the occupants of that office but by the 
language used to describe the level of accountability that is attached 
to the office. 

Another jurisdiction that once entertained the adoption of the 
statutory formula "the Director of Public Prosecutions shall be 
responsible to the Attorney General for the due performance of his 
functions" was Northern Ireland, prior to the imposition of direct rule 
in 1972. Explaining the meaning of this relationship, the Attorney 
General of Northern Ireland stressed the fact that virtual 
independence would be conferred upon the Department of Public 
Prosecutions in deciding whether criminal proceedings should or 
should not be brought. The only exception would be those cases in 
which, by statute, the consent of the Attorney General was a pre-
requisite. In those cases provision was made for ensuring that, if the 
Attorney General decided to intervene and substitute his decision for 
that of the D.P.P., such action would have to be done publicly thus 
underlining the true ambit of the doctrine of ministerial 
accountability. 

Within the space of the few short months that separated rule by 
Westminster from rule at Stormont the statutory formula governing 
the status of the office of Director of Public Prosecutions in Northern 
Ireland was noticeably changed, and it is hard to resist the conclusion 
that an important change of policy was involved in the different 
language used to circumscribe the authority of the head of the new 
prosecution service in Ulster. Thus, in the Prosecution of Offences 
(N.I.) Order 1972, which quickly received affirmation by both 
Houses of Parliament in Westminster, and which continues to apply 
at the present time, we find the former standard of accountability 
changed to read: 
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"...[the Director] shall discharge his functions under the 
superintendence of the Attorney General in all matters including the 
filing or withholding of any such consent as is mentioned in Article 
7 of [the 1972] Order:" 

What conclusions can we draw from this brief review of the 
statutory definitions chosen, by the Stormont and Westminster 
Parliaments, respectively, to express the levels of independence and 
control that should be attached to the office of Director of Public 
Prosecutions in Northern Ireland? Clearly, the United Kingdom 
Government made a deliberate choice in discarding the language of 
"responsibility to the Attorney General for the due performance of 
his functions" and in substituting the alternative standard wherein the 
D.P.P. "shall discharge his functions under the superintendence of the 
Attorney General in all matters...", thereby achieving uniformity in 
the sense of declaring the English Attorney General's ultimate power 
of direction and control in all prosecution matters. That having been 
said, it is always necessary to be reminded, yet again, of the equally 
important distinction that permeates every authoritative analysis of 
the English offices with which we are concerned, viz., that however 
unqualified the language may be in describing the de jure power of 
direction it is essential to see this as entirely consistent with the 
delegation of the maximum amount of de facto independence. 

7.5 
"The Director shall be 
independent in the performance 
of his functions" 

Exemplifying this approach, in the most literal sense, are the 
constitutions of Jamaica and Guyana, and the Prosecution of 
Offences Act, 1974 in the Republic of Ireland. The experience of 
those jurisdictions which have chosen this route is surprisingly 
positive. In addition, I found little real concern in these countries for 
the absence of any practical form of accountability to the legislative 
assembly. What was emphasized to me was the record of the Director 
of Public Prosecutions discharging his duties in a manner that 
reflected the public's expectations of incorruptibility and impartiality. 
Unanswered in this kind of experience is the question what is to be 
done if the "independent" D.P.P. makes decisions that forfeit public 
confidence? Geoffrey Marshall, in his valuable monograph 
"Constitutional Conventions - The Rules and Forms of Political 
Accountability" (1984), has expressed his concerns about the notion 
of an "independent" Director of Public Prosecutions within the 
context of the English parliamentary system. 

Before looking at Dr. Marshall's analysis of this important subject, 
a word of caution may not be amiss. Whatever view is taken of the 
D.P.P.'s office in England and Wales it should not automatically be 
linked with the examples given at the beginning of this section. The 
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constitutionally entrenched offices in Jamaica and Guyana, and that 
contained in the Republic of Ireland legislation, use explicit language 
to confirm the independence of the Director both in relation to the 
Attorney General and to every other branch of government. No such 
language is to be found in the series of enactments that describe the 
status of the English office of Director of Public Prosecutions. In 
interpreting Dr. Marshall's ensuing exposition, care must be taken not 
to elevate claims that might substantiate the de facto independence of 
the D.P.P.'s office in England and Wales into characterization of the 
same office as being de jure independent in the fullest sense of that 
description. 

Appropriately, Marshall approaches the question of independence 
by way of the related doctrine of accountability. He writes: 

"Supporters of the present arrangements would, however, certainly 
object to the absence of full-scale direct answerability to Parliament 
entailed in the appointment of a non-political prosecutor exercising 
all the present powers of the Attorney General... Suppose (it may be 
said) that a non-political, independent prosecutor is appointed and 
he then makes a decision which is alleged to be 'a disgrace to our 
system of government and to our judicial system'... Suppose that he 
refrains from pressing prosecutions against offenders on the 
grounds that their offences have been condoned and encouraged by 
Ministers, or that their accounts are too complicated or that they 
cannot easily be found. Suppose that he prosecutes under outmoded 
statutes, offers immunities from prosecution to the wrong people or 
undermines the jury system. Shall we not want somebody acting on 
our behalf to tell him to stop doing it or start doing something else? 
Is not the loss of such an opportunity (it may be asked) too high a 
price to pay for the possibility of securing his immunity from 
political influence? 

To this the reformer may reply that the existence of an independent 
prosecutor is compatible with debate in the House of Commons. The 
decisions in both the Rhodesian sanctions case and the Thorpe 
prosecution were in fact taken by the Director of Public 
Prosecutions, under an arrangement with the Attorney General. In 
the House of Commons, Sir Michael Havers said of the Rhodesian 
sanctions decision that it was the D.P.P.'s, but that, since he agreed 
with it, he accepted equal responsibility with the D.P.P. He also 
accepted his own responsibility to answer in the House for the 
D.P.P.'s decision. It is clear, however, that there cannot be shared 
accountability in the direct executive sense for a decision which has 
been delegated to the D.P.P. All that the Attorney General can in 
that case be accountable to the House for, is his decision to remit 
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the question to the D.P.P. Where a decision is under present law 
given by statute to the D.P.P. - as in many cases it is - the Attorney 
General's existing responsibility for the Director's actions is in any 
event only explanatory and indirect. If all, or the majority of, 
prosecutorial decisions were transferred by statute that would be 
true more widely. But it would not prevent the Attorney General 
being fixed with explanatory accountability. It is a nicely balanced 
point. The question is whether anything that the House of Commons 
in practice now has would be lost and whether the decisions of a 
non-political prosecutor would be less likely to be, or be felt to be 
less likely to be, influenced by the views, ideology and convenience 
of the government in power. Perhaps in relation to decisions in the 
field of industrial relations and public order they would be." (op. cit., 
pp. 116-117) 

Dr. Marshall's differentiation between what he describes as 
"accountability in the direct executive sense" and "explanatory 
accountability" is developed more fully in the same work (see pp. 
78-79, 115-117). At first glance, the distinction appears to be quite 
helpful in describing the nature of the customary expectations of the 
British House of Commons when questioning the Attorney General 
as to the exercise of his prosecutorial powers. It matters not whether 
this involves a decision to institute proceedings, not to proceed at all 
or to terminate a prosecution after it has been launched. What is 
customarily being sought is an explanation of the background to the 
case and a sufficient statement of the reasons behind the decision 
from which Parliament can make its own assessment of the Attorney 
General's personal handling of the situation or that of a prosecutor 
for whom the Attorney General is the responsible Minister of the 
Crown. 

Where I depart from Geoffrey Marshall's analysis is his 
assumption that the form of accountability will vary according to 
whether the Director of Public Prosecutions has been given full 
delegated powers or not. Marshall envisages such a transfer of full 
delegated power as derivable from either a deliberate decision by the 
Attorney General to do so in an individual case (as in the celebrated 
prosecution of Jeremy Thorpe in 1978, see Edwards, "The Attorney 
General" pp. 52-57) or by the conferment of specific authority upon 
the D.P.P. by statute in what are generally categorized as "consent" 
cases. The present situation in English law can rightly be described 
as a morass (see Edwards, op cit., pp. 13-29), but this in no way 
colours the underlying problems of adopting Dr. Marshall's 
conclusions. For our present purposes these questions are not 
assignable away on the ground that they are being examined in the 
British (not the Canadian) parliamentary setting. The same issues 
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will one day inevitably surface whenever a Canadian Attorney 
General is called to account before Parliament or a provincial 
legislature. 

What I find troublesome with Dr. Marshall's thesis is the 
suggestion that the two forms of accountability are in direct 
contradistinction with each other. The labelling of the exercise 
described in the preceding paragraphs as "explanatory 
accountability" should not conceal the possibility that what is 
revealed to the legislature by the Attorney General may prompt the 
invocation of "direct executive responsibility" on his part as the 
Minister of the Crown with the authority to approve or to forbid the 
actions taken by the Director of Public Prosecutions. At one point in 
his treatment of the subject of accountability, Dr. Marshall appears to 
exclude any application of what he describes as direct executive 
accountability in the area of public prosecutions where, as he puts it, 
"special and delicate problems arise from the need to balance public 
accountability and independence" (op. cit., p.78). To suggest that in 
the entire field of public prosecutions the Attorney General may be 
protected from direct executive accountability is unsustainable. 
Explanatory accountability is ever present when questions are asked 
of the First Law Officer of the Crown. This, in itself, cannot 
prejudice the right of Parliament to enforce, in exceptional situations, 
either directly or indirectly, what is the implied ultimate sanction 
attached to executive accountability. 

My second objection is to Dr. Marshall's assertion that in those 
instances where Parliament has entrusted to the Director of Public 
Prosecutions, rather than the Attorney General, the power to consent 
(or not to consent) to a prosecution, the Director is thereby free to act 
without reference to the Attorney General. This, in my opinion, does 
not accord with the overriding formulation of the Director's position 
as contained in the Prosecution of Offences series of statutes since 
1879 (see Edwards, "The Attorney General", pp. 5-11). Writing with 
specific reference to Sir Thomas Hetherington's (the former English 
D.P.P.'s) assertion that in Director's "consent" prosecutions he was 
entitled to give or withhold consent without reference to the Attorney 
General, I have argued: 

"It is undoubtedly true, as the present Director claims, that the 
majority of cases dealt with by his Department are never seen or 
heard of by the Attorney General. What is open to objection, if that 
indeed were intended, is the assertion that in cases subject by 
statute to the Director's fiat the Attorney General is functus officio 
since the Director is entitled to give or withhold his consent without 
reference to the Attorney General. It does not contribute to an 
accurate understanding of the Attorney General's powers in these 
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situations to claim that the vast majority of cases dealt with in the 
Director of Public Prosecutions' Department are never brought 
before the Attorney for his attention. What is important to recognize, 
as [Sir] Theobald Mathew [D.P.P. 1944-64] publicly acknowledged, 
is the supreme authority vested in the Attorney General to intervene 
and countermand any preliminary decision reached by the Director 
in a consent case, notwithstanding the apparent exclusive 
jurisdiction conferred by statute on the Director in his own right by 
the pertinent statute." (Edwards, op. cit., p. 47) 

To sum up this discussion, there is a real danger in talking 
abstractly about independence, whether it is in connection with the 
Office of Attorney General, the D.P.P. or the Crown prosecutor 
located away from the centre of government. What has to be studied, 
before drawing any conclusions, is the language of the enactment 
which defines the powers and duties of the respective state officials. 
The legislation, in all likelihood, will shed light on the legal 
dimensions of the reporting relationships, the right to direct, if any, 
and the degree of independence, if any, conferred by the legislative 
body. Alongside this exercise of determining what conclusions can 
be derived from the statute law, it is no less essential to discover 
what goes on in the daily communications between the respective 
offices. Neither the legal provisions nor the factual realities can be 
relied upon alone. Both perspectives must be taken into account, 
remembering that, in the crunch, it is from the statute law (or to the 
constitution in those countries which have entrenched provisions 
regulating the system of prosecutions) that final enlightenment must 
be sought. 

7.6 
Delineating the boundaries of 
Crown prosecutors' discretionary 
powers; or should every Crown 
prosecutor be regarded as an 
"independent, quasi-judicial 
officer"? 

Up to this point I have been concentrating very much on the inter-
relationships between the office of Attorney General and that of the 
Director of Public Prosecutions. The explanation for this emphasis 
must be quite apparent by now. I am of the view that the biggest 
change called for in Nova Scotia, and other Canadian jurisdictions, is 
the establishment of a relatively independent Director of Public 
Prosecutions. Before fleshing out some of the finer details of any 
such change in the provincial justice system I want to turn next to the 
no less central role expected of the province's Crown prosecutors. 
Across Canada the cry has often been heard claiming that each 
Crown prosecutor (or Crown attorney) should be regarded as an 
independent officer whose discretion and decisions in individual 
cases should not be fettered or interfered with by the Attorney 
General or by senior officials in the Department of Attorney General. 
In Alberta, the body of Crown prosecutors recently formulated their 
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"demands" in the form of draft legislative proposals part of which 
read as follows: 

"The Attorney General shall not directly or indirectly be involved 
with or in any way interfere with any of the procedures relating to 
an individual prosecution. 

Notwithstanding the generality of Subsection (2) the Attorney 
General may communicate his views and recommendations 
pertaining to an individual prosecution to the Director of Public 
Prosecutions where the matter involves an issue or question of vital 
concern to the public interest at large and to the fair and effective 
administration of justice in the Province." 

There appeared to be no dispute in that province with respect to 
the Attorney General's right and duty to "determine the general 
policy governing the manner in which prosecutions, or a class 
thereof, are to be conducted by Crown Attorneys through the 
Province". The nub of the debate centered around the handling of 
individual prosecutions. This included the institution, continuation 
and termination of criminal proceedings. Especially with regard to 
the staying of a prosecution, it is unclear to me as to how the terms of 
a provincial statute can effectuate a statutory barrier to the Criminal 
Code's confirmation of the Attorney General's historic right to enter a 
nolle prose qui in proceedings on indictment (s. 579) and the 
extension of that right to direct a stay in summary proceedings 
(s.797). With the amendments enacted in 1985 the former s. 797 has 
been repealed with its provisions integrated into the former s. 579. 
As presently formulated, s. 579 of the Code now covers both 
summary and indictable proceedings. 

I approach this important problem, of delineating the exact 
boundaries of the Crown prosecutors' alleged "independence", from 
three separate contingencies: 

where there is no Director of Public Prosecutions; 
where there is a Director of Public Prosecutions but the office has 

no statutory basis or authority; and 
where there is a statutory office of Director of Public 

Prosecutions with express powers and functions. 

(i) and (ii): Where there is no Director of Public Prosecutions or, 
alternatively, where there is a D.P.P. but the office has no statutory 
basis or authority. 

165 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



For our present purposes, both of these contingencies bring the 
same perspective to the resolution of the question, what limitations, 
if any, should be countenanced with respect to the D.P.P.'s authority 
to intervene in an individual prosecution? Another way of expressing 
the same problem is to ask what degree of independence should be 
attached to the Crown prosecutor's handling of individual cases in 
the situations described in (i) and (ii) above? This subject, to my 
personal knowledge, has been heatedly debated among the Crown 
attorneys of Ontario for the past 25 years and probably longer. The 
same is probably true of other parts of Canada. The late Henry Bull, 
Q.C., then the senior Crown attorney in the Province of Ontario, 
constantly asserted the quasi-judicial character of the office of Crown 
attorney, especially the element of independence from interference 
by the Attorney General or his senior advisers in making 
prosecutorial decisions. Historically, I have always been convinced 
that Mr. Bull's position was flawed when we examine the origins and 
development of the office of Crown prosecutor and its precursor the 
County attorney. This official has, from the earliest history of Upper 
Canada and Lower Canada, been the Attorney General's agent who is 
directly responsible to the senior Law Officer of the Crown and 
subject to his directions and control. The extent to which the 
Attorney General of the day involved himself in particular cases 
would vary from incumbent to incumbent. And it would be 
reasonable to assume that the more experienced Crown attorneys 
would be left very much on their own. 

Interestingly, I came across the same experience in the United 
States when I visited the Department of Justice in Washington a few 
years ago. The United States Attorney's office in the Southern 
District of New York, the largest in the federal system, has always 
regarded itself as immune from direction by the Attorney General. 
Securing its adherence to the Attorney General's guidelines regarding 
prosecutions was, I was told, a painful but necessary exercise. Such 
de facto independence may have fostered the idea in Canada also that 
the Crown attorney was legally an independent officer, a quasi-
judicial functionary, but this fallacy has already been exposed (see 
especially Stenning, "Appearing for the Crown", Chap. 7) and I shall 
refrain from pursuing its historical justification further in this 
opinion. 

The creation within the hierarchy of the Department of Attorney 
General of a public service office designated as the "Director of 
Public Prosecutions" or "Director of Crown Attorneys" in no way 
alters the relationship that I have described in the preceding 
paragraphs. This kind of Director is a public servant whose status in 
the organization of government is dependent on his rank within the 
Department. Invariably, he will be subordinate to the Deputy 
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Attorney General (though this is not necessarily so) and thereby 
subject to receiving instructions from either the Deputy Minister or 
the Minister himself, in his capacity as the Attorney General. The 
critical factor is the absence of any statutorily defined powers that 
are conferred upon the Director in his capacity as Director of Public 
Prosecutions. In the absence of any such express statutory authority 
the Director derives all his inherent authority from the office of the 
Attorney General, and therefore is directly accountable to the 
Attorney General. 

(iii): Where there is a statutory office of Director of Public 
Prosecutions with express powers and functions. 

Obviously, where a statutory office of Director of Public 
Prosecutions has been created the relationship of the holder to the 
Attorney General is entirely distinguishable from that which obtains 
where the Director is part of the normal bureaucracy in the 
Department of Attorney General. There is no need to revert to this 
debate here; the pros and cons have been covered at length in my 
previous submissions to the Commission. What concerns us now is 
the impact which the establishment of the statutory D.P.P.'s office 
will have with respect to the limits of discretionary power 
exercisable by each of the province's Crown prosecutors. If it is 
decided to accord the Director of Public Prosecutions a substantial 
measure of independence vis-à-vis the Attorney General, it might 
seem incongruous, to say the least, if the same principle of 
theoretical independence were to be extended to all of the Crown 
prosecutors in discharging their prosecutorial duties. For in so doing 
the authority of the D.P.P., for all practical purposes, would be 
nullified and the objective that supports the appointment of a 
statutory "independent" D.P.P. would be effectively neutralized. 

Let me remind you of the three models that have addressed this 
subject and which have also been studied in some detail in my 
previous opinions. 

The English Model 

Under the provisions of the British Prosecution of Offences Act, 
1985, s. 1(6): 

"every Crown prosecutor shall have all the powers of the Director 
[of Public Prosecutions] as to the institution and conduct of 
proceedings but shall exercise those powers under the direction of 
the Director." 
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How this categorical confirmation of the D.P.P.'s right to the final 
word, in the event of a dispute between the Director and a Crown 
prosecutor or Chief Crown Prosecutor, is handled in actual practice 
cannot be exhaustively analyzed in this memorandum. In a very short 
space of time after its creation in 1985 the new Crown Prosecution 
Service saw a new Department of the Director of Public Prosecutions 
emerge from the amalgamation of the old D.P.P.'s office, the local 
authority Prosecuting Solicitors' Departments outside London and 
parts of the Metropolitan Police Solicitor's Department. The first 
annual report issued in 1987 by the first Director of the new Service, 
Sir Thomas Hetherington, describes the 31 field areas into which 
England and Wales has been divided. Each prosecution area is 
headed by a Chief Crown Prosecutor to whom delegated 
responsibilities of a major character for decision-making have been 
assigned. The Headquarters of the Service, it is now claimed (see 
Annual Report 1986-87, p. 22), has fewer cases referred to it for 
decision than was formerly the case under the pre-1985 Department 
of Public Prosecutions. 

The same annual report explains that: 

"The overwhelming majority of cases (including, for example, 
offences of homicide, attempted murder, rape and perjury) are now 
referred to Headquarters only if the C.C.P. [Chief Crown 
Prosecutor] in the Area concerned considers this to be necessary in 
particular circumstances. He may regard the case as one of 
particular difficulty or exceptional public concern, or he may feel 
that there are factors (such as the involvement of a local councillor 
or official) which render it necessary to avoid suggestions of 
improper local influence. Only a handful of offences must always be 
referred to Headquarters: for example, treason, all prosecutions 
requiring the consent of a Law Officer and incitement to commit 
such offences, certain prosecutions requiring D.P.P. consent, 
abortion, large scale drug and immigration conspiracies, criminal 
libel, election petitions and criminal bankruptcies... 

As well as cases of exceptional public concern or exceptional 
difficulty referred to headquarters by CCPs, a number of categories 
of offence are normally prosecuted from headquarters. These 
include cases under the Official Secrets Act, terrorist and 
"supergrass" cases, incitement to racial hatred, extradition cases, 
major commercial fraud in the Metropolitan Police district and 
cases of particularly large and complex fraud." (op. cit., pp. 22-23) 
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The picture that emerges from the Service's first annual accounting 
to Parliament of its mandate is that of a largely decentralized 
organization in which the vast majority of prosecutorial decisions are 
made by the Crown Prosecutor in the local area. He has ready access 
to the Chief Crown Prosecutor in charge of his particular region and 
presumably the latter can override his subordinate's decision. In the 
same way, the Director of Public Prosecutions retains the final 
decision-making power in the event that he is called upon to 
adjudicate between the conflicting recommendations of the Crown 
Prosecutor in charge of the particular case and the supervising Chief 
Crown Prosecutor. Such instances, we may conjecture, will decline 
as the new Service matures and confidence grows in the judgmental 
authority of the senior members of the Service. What, however, is 
very clear from the 1985 statute is the location of ultimate authority 
and the right of the D.P.P. to delegate that same authority in 
accordance with clearly defined procedures. 

The Victoria, Queensland and New South Wales Models 

Taking the Victoria enactment as the embodiment of a policy that 
has found favour in the sister states of Queensland and New South 
Wales, Section 10(1) of the Director of Public Prosecutions Act, 
(Victoria) (No. 9848 of 1982) authorizes the Director to furnish 
guidelines (better described perhaps as directives) to: 

"(a) prosecutors for the Queen and other persons acting as 
prosecutors for the Crown; 

members of the police force; and 
any other person or persons; with respect to the prosecution of 

offences but the Director is not entitled to furnish guidelines in 
relation to a particular case." 

The Director of Public Prosecutions Act (Queensland) (No. 95 of 
1984), s. 11(1) is to the same effect. 

The most recent legislation in Australia on the subject, the 
Director of Public Prosecutions Act (New South Wales) (No. 207 of 
1986) makes separate provision for the furnishing of guidelines to 
Crown Prosecutors and to the police. The relevant sections read as 
follows: 

s.13 "Guidelines to Crown Prosecutors etc. by Director 
(1) The Director may, by order in writing, furnish guidelines to the 
Deputy Directors, the Solicitor and the Crown Prosecutors with 
respect to the prosecution of offences, including guidelines as to the 
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exercise of specified functions (whether statutory or not). 
(2) Guidelines may not be furnished in relation to particular cases. 

s.14 Recommendations and guidelines to police etc. by Director 
(/) The Director may recommend to 

the Commissioner of Police; or 
any other person who 

conducts investigations in relation to offences; or 
institutes or conducts prosecutions for offences, that 

proceedings be instituted in respect of any offence. 
The Director may, by order in writing, and after consultation 

with the Attorney General, furnish guidelines to the Commissioner 
of Police or any such person with respect to the prosecution of 
indictable offences or prescribed summary offences. 

Guidelines may not be furnished in relation to particular cases." 

The pattern of unanimity on the part of these principal States is 
particularly noteworthy insomuch as all three jurisdictions agree that 
there should be an express prohibition against the D.P.P.'s 
interference in the disposition of an individual case. It should also be 
noted that the prohibition against issuing guidelines in relation to 
particular cases extends beyond the Crown Prosecutors and includes 
the police as potential targets of such direction by the State's Director 
of Public Prosecutions. I find the New South Wales legislation 
unclear on this matter, the unqualified interdiction in s. 14(3) 
standing alongside a prior Subsection 14(1) which permits the 
Director to recommend to the police that proceedings be instituted in 
respect of any offence. If the New South Wales enactment is given 
the "plain sense" interpretation, the operative distinction is that 
between the right of the D.P.P. "to recommend that proceedings be 
instituted in respect to any offence" but not to "furnish guidelines in 
relation to particular cases". Should the principle exemplified 
originally in the Victoria statute (s.10(1)) receive the support of the 
Commissioners it would clarify matters if the language of that 
enactment be chosen in preference to the ambiguities embedded in 
the New South Wales provisions. 

The Commonwealth of Australia Model 

In marked contrast to the position taken by those States in 
Australia which have taken the initiative of creating "independent" 
offices of Director of Public Prosecutions, the federal legislation 
places no barrier in the way of its D.P.P. assuming the direction of a 
particular case. According to s. 11(1) and (2) of the Commonwealth 
of Australia's Director of Public Prosecutions Act (No. 113 of 1983): 
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s.11. "Directions and guidelines by Director 
(1) The Director may, by instrument in writing, give directions, or 
furnish guidelines, to 

the Commissioner of Police of the Australian Federal Police; 
the Crown Solicitor or a Deputy Crown Solicitor; or 
any other person who 

conducts investigations in relation to offences against the laws 
of the Commonwealth; or 

institutes or carries on prosecutions for offences against the 
laws of the Commonwealth, with respect to the prosecution of 
offences against the laws of the Commonwealth. 

(2) Without limiting the generality of Subsection (1), directions or 
guidelines under that Subsection may be given or furnished in 
relation to particular cases and may specify 

an offence against a law of the Commonwealth, being an offence 
a matter relating to which is to be referred to the Director for the 
institution or carrying on of a prosecution for that offence; or 

a class of offences against the laws of the Commonwealth, being 
offences matters relating to which are to be referred to the Director 
for the institution or carrying on of prosecutions for those offences. 
(3) The Director shall 

give to the Attorney General a copy of each direction given or 
guideline furnished under Subsection (1); and 

include in a report under Subsection 33 (1): 
a copy of each direction given or guideline furnished under 

Subsection (1) of this section during the period to which the 
report relates; and 

a copy of each direction given or guideline furnished under 
Subsection (1) of this section as in force at the end of that 
period." 

The language resorted to in the above Commonwealth of Australia 
statute is explicit enough to reject any suggestion that its Director of 
Public Prosecutions cannot intervene to direct how a particular case 
should be dealt with (a) by the police who are in charge of the 
investigation or (b) by the Crown Solicitor who is in charge of the 
institution and conduct of the prosecution. 
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7.7 
An evaluation of the respective 
approaches from the dual 
perspectives of enhancing the 
degree of independence in 
decision-making and ensuring 
the maximum adherence to the 
principles of accountability 

In deciding which of these three procedural models is 
constitutionally preferable and, accordingly, should be considered for 
implementation as part of any prosecutorial reforms in Nova Scotia, I 
begin with the principle that if the Director of Public Prosecutions is 
to be held accountable to the Attorney General for the proper 
performance of his statutory responsibilities the Director must have 
the commensurate discretion to decide whether the case is to 
proceed, for what offence(s) and by which procedure, or, if the 
circumstances warrant the exercise of the extraordinary power, to 
order that the prosecution be stayed. My expectation is that the 
Director should not expect to wield this general power on a regular 
or frequent basis. If the right policy guidelines are prepared and 
accepted by the Crown prosecutors it should be truly exceptional to 
find the D.P.P. (or the Attorney General) becoming personally 
involved in handling the course of particular criminal proceedings. 
That remote eventuality, however, must be safeguarded if the 
Attorney General's own position is not to become an empty 
constitutional shell. 

To the maximum extent possible the Director of Public 
Prosecutions must be allowed to provide guidance, support and 
direction without reference to the Attorney General. Policy 
statements in the form of guidelines or directives should receive the 
imprimatur of the Attorney General before they are distributed to the 
Crown prosecutors. The contents of such guidelines will be of great 
importance and the Attorney General must devote serious attention 
to the principles that are enunciated under his authority. I shall have 
more to say shortly on the importance that I attach to the preparation 
and public promulgation of prosecutorial guidelines. For the moment 
I am disposed optimistically to assume that they will assuredly come 
into existence in time. If, at any time, any of the guidelines are seen 
to be deficient or to be creating problems of a general nature, the 
Attorney General must act decisively to ensure that remedial action 
is taken by the Director of Public Prosecutions. And it can be 
anticipated that new problems and new situations will generate the 
necessity for continuous review of the contents of these policy 
positions. To anticipate in advance how these kinds of problems 
should be handled will assist in reducing the necessity for the 
Attorney General to invoke his ultimate authority by way of issuing 
directions to the Director as to the disposition of an individual case. 

And the same proposition must govern the Director's decision 
whether or not to intervene in the handling, at any or every stage, of 
a particular case. Only in the most exceptional situations should the 
Director seriously contemplate becoming actively involved. This 
may occur as a result of his advice being sought by the Crown 
prosecutor in charge of the case, or the Director's own determination 
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that his intervention can be justified in retrospect when all the 
surrounding circumstances are revealed. Invoking his superior 
authority, in itself, should never be regarded as sufficient justification 
for such intervention. 

Judging the respective enactments by reference to these underlying 
principles, the British provision on its face imposes no restrictions on 
the D.P.P.'s authority to issue directions to a Chief Crown Prosecutor, 
Crown Prosecutor, or to the entire body of prosecutors. These 
directions may be general or specific in character, and they may deal 
with a class of offence or with the precise circumstances of a 
particular case. In short, the British legislation confers unconditional 
power of theoretical direction upon its D.P.P., the only constraint 
being that the D.P.P. must always remember that he is accountable to 
the Attorney General for the performance of his duties and that, in a 
special case, he (the D.P.P.) may be subject to the directions of the 
Attorney General. If there is general satisfaction in England and 
Wales with this scheme of things, much credit must be accorded to 
the years of experience and understanding of how the former 
Department of Public Prosecutions functioned before the new 
legislation of 1985. 

A non-interventionist philosophy has long dominated the English 
D.P.P.'s interpretation of his functions. The new statutory scheme has 
certainly changed some of the fundamental aspects of the "old" order 
but I do not perceive a readiness to radically transform the D.P.P.'s 
organization into an interventionist definition of the Director's role. 
Nevertheless, for the Government of Nova Scotia to incorporate into 
any new legislation a provision similar to that contained in the 
British Prosecution of Offences Act 1985, s. 1(6), would effectively 
destroy any hopes of attaining a substantial degree of independence 
on the part of the front line prosecutors or in imbuing the Director of 
Public Prosecutions with the right philosophy in his approach to his 
statutory duties. I would not support the British legislation for these 
reasons. 

At the very opposite of the English approach we find the D.P.P. 
statutes in Victoria, Queensland and New South Wales completely 
insulating their respective Directors from any form of participation in 
the disposition of particular cases. Words such as "directives" appear 
alongside "guidelines" as equally unacceptable, so that it may be 
impossible to visualize even the most informal sort of advice being 
tendered by the Director of Public Prosecutions without being in 
breach of the statutory prohibition. Does advice that is forthcoming 
in response to a request for assistance by the local prosecutor equally 
fall within the statutory ban? 

My opposition to the extreme position adopted by the Australian 
States is not governed by any desire to see a Nova Scotia Director of 
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Public Prosecutions become a regular and active participant in the 
decision-making process at the ground level of criminal 
prosecutions. That would run counter to my notions of what supreme 
authority connotes. It does not involve the constant invoking and 
exercising of such authority in order to demonstrate that it exists. 
Rather it should be held very much in reserve and only be brought 
into play if all the surrounding circumstances cry out for activating 
the residual power and thereby are able to demonstrate publicly why 
this course of action was justified. The judgment of the Director may 
be questioned but a reference to the bar of public opinion is the 
inevitable price that has to be paid for wielding this exceptional 
power. 

In my judgment, the provisions contained in the Commonwealth 
of Australia statute come closest to incorporating the principles that 
should be at the foundation of exercising prosecutorial authority, 
whether this authority is seen to be discharged by the local Crown 
prosecutor in immediate charge of the case, by the Director of Public 
Prosecutions or by the Attorney General. In conferring the largest 
measure of independence upon each of the subordinate officials the 
Commonwealth statute - except in one important instance - ensures 
that the high price demanded by the doctrine of answerability is 
amply safeguarded. It does so by requiring that not only should any 
directions or guidelines that emanate from the desk of the Attorney 
General be reduced to writing and bear the Attorney's signature but 
also by insisting that the contents of any such directives be made 
publicly known. 

Two processes are mandated for guaranteeing this kind of public 
access to the contents of every written directive issued by the 
Attorney General. The first of these requires that a copy of the 
instrument be published in the official Gazette, a publication that is 
readily available in any governmental book shop or public library. 
The second obligation is that a copy of the instrument that contains 
the Attorney General's directive (or guideline) be laid before each 
House of Parliament within a set period of time. What is vitally 
important to remember, in the Commissioners' discussions on this 
subject, is that both the Attorney General's general guidelines and 
any specific directive relating to a particular case, issued to the D.P.P. 
for implementation, have to be made public under the terms of the 
Commonwealth statute. The deterrent that these provisions must 
exert on an Attorney General who might be inclined to become 
meddlesome is very apparent. On the other hand, if the Attorney 
General deems it to be his public duty to take charge of a particular 
case and to publicly justify his actions, the procedure for so doing is 
in place and with the necessary effective safeguards. 
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For some undisclosed reasons, the principles just enunciated as 
they relate to the Attorney General are substantially weakened when 
it is the Director of Public Prosecutions who decides to intervene in 
the disposition of a particular prosecution. The Commonwealth 
D.P.P.'s authority to do so is contained in Section 11(2) of the parent 
statute. There is, however, no reference to the necessity of promptly 
tabling before Parliament the D.P.P.'s written guidelines or directions 
nor of having them published speedily in the Gazette. The same 
omission is noteworthy as it relates to any specific directive issued 
by the Commonwealth D.P.P. with reference to a specific case. All 
that is required of the Director (see ss. 11(3) and 33), is (a) that he 
provide the Commonwealth Attorney General with a copy of every 
general or specific directive which he has issued to the prosecutors or 
the police, and (b) that he include in his annual report to the Attorney 
General a copy of every such directive that was delivered during the 
period to which the report relates, identifying which guidelines or 
directives are still in force at the time of submitting the report. 

The D.P.P.'s annual report must be tabled in each House of 
Parliament within seven days of its receipt by the Attorney General. 
Consequently, room is provided for a belated notification to the 
legislature of all interventions by the Director of Public Prosecutions. 
I have reflected for some time on this differentiation in the mode of 
accountability and I continue to experience problems in providing an 
adequate explanation for the divergent stance adopted by the 
Australian Parliament on this vital question. To ensure that the 
Commissioners have a complete comprehension of the pertinent 
parts of the Australian Director of Public Prosecutions Act, I shall 
quote them verbatim below: 

s.8. "Directions and guidelines by Attorney General: 
(1) In the performance of the Director's functions and in the 
exercise of the Director's powers, the Director is subject to such 
directions or guidelines as the Attorney General, after consultation 
with the Director, gives or furnishes to the Director by instrument in 
writing. 
(2) Without limiting the generality of Subsection (1), directions or 
guidelines under that Subsection may: 

relate to the circumstances in which the Director should institute 
or carry on prosecutions for offences; 

relate to the circumstances in which undertakings should be 
given under Subsection 9 (6); and 
c) be given or furnished in relation to particular cases. 
(3) Where the Attorney General gives a direction or furnishes a 
guideline under Subsection (1), he shall: 
(a) as soon as practicable after the time that is the relevant time in 
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relation to the instrument containing the direction or guideline, 
cause a copy of the instrument to be published in the Gazette; and 
(b) cause a copy of that instrument to be laid before each House of 
the Parliament within 15 sitting days of that House after that time. 

Subject to Subsection (5), the relevant time for the purposes of 
Subsection (3), in relation to an instrument under Subsection (1), is 
the time when the instrument is made. 

Where: 
an instrument under Subsection (1) relates to a matter in 

relation to which proceedings may be instituted or are being carried 
on; and 

the Attorney General is satisfied that the interests of justice 
require that the contents of the instrument not be disclosed; 
the relevant time for the purposes of Subsection (3) in relation to the 
instrument is whichever is the earlier of the following times: 

the time when the Attorney General ceases to be satisfied as to 
the matter mentioned in paragraph (b); or 

the time when: 
it is decided that no proceedings will be instituted in relation 

to the matter; or 
all proceedings in relation to the matter (including 

proceedings by way of appeal from, or otherwise arising out of, 
proceedings in relation to the matter) are determined or 
discontinued, as the case may be. 

s.11. Directions and Guidelines by Director: 
(1) The Director may, by instrument in writing, give directions, or 
furnish guidelines, to: 

The Commissioner of Police of the Australian Federal Police; 
The Crown Solicitor or a Deputy Crown Solicitor; or 
any other person who: 

conducts investigations in relation to offences against the laws 
of the Commonwealth; or 

institutes or carries on prosecutions for offences against the 
laws of the Commonwealth, with respect to the prosecution of 
offences against the laws of the Commonwealth. 

(2) Without limiting the generality of Subsection (1), directions or 
guidelines under that subsection may be given or furnished in 
relation to particular cases and may specify: 

an offence against a law of the Commonwealth, being an offence 
a matter relating to which is to be referred to the Director for the 
institution or carrying on of a prosecution for that offence; or 

a class of offences against the laws of the Commonwealth, being 
offences matters relating to which are to be referred to the Director 
for the institution or carrying on of prosecutions for those offences. 
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(3) The Director shall: 
give to the Attorney General a copy of each direction given or 

guideline furnished under Subsection ( I ); and 
include in a report under Subsection 33 (J). 

a copy of each direction given or guideline furnished under 
sub-section (1) of this section during the period to which the 
report relates; and 

a copy of each direction given or guideline furnished under 
Subsection (1) of this section as in force at the end of that 
period." 

Questions as to the justification, in the Commonwealth of 
Australia legislation, for treating directives by the Attorney General 
differently from directives issued by the Director are accentuated 
when we recall the policy incorporated into the Victoria statute. As 
we have previously seen, s.10 of the Director of Public Prosecutions 
Act (Victoria), (No. 9848 of 1982) enables the Director to furnish 
guidelines, from time to time, to the prosecutors and to the police but 
never in relation to a particular case. The same provision, however, 
imposes a duty upon the D.P.P. of Victoria to ensure that a copy of 
any guidelines, issued under his name, is published in the state 
Gazette. A close examination of the subsequent legislation enacted 
by the State of Queensland (No. 95 of 1984) and the State of New 
South Wales (No. 207 of 1986) reveal that, while ostensibly 
emulating the lead taken by the State of Victoria in creating an 
independent Director of Public Prosecutions, both Queensland and 
New South Wales retreat from the principles of accountability 
reflected in the Victoria enactment's insistence on securing 
immediate public disclosure of all the directives issued in writing by 
its D.P.P. All that is required of the holder of the same office in New 
South Wales is that he provide the Minister (the Attorney General) 
with a copy of each guideline issued to the police or the State 
prosecutors (see the New South Wales statute, ss.14-15). Queensland 
has adopted the federal government's policy, being content to see its 
D.P.P.'s directives brought to the attention of the State's legislature by 
means of the Director's annual report (see Queensland statute, 
ss. 11(2) and 16). The N.S.W. statute, on the other hand, is silent as 
to the required contents of the D.P.P.'s annual report, merely stating 
that it should report on "the work and activities of the Director" for 
the preceding year. 

Before bringing this comparative analysis of the various 
Australian statutes to a close, mention should be made of the 
N.S.W.'s devotion to the same kind of double standard that we have 
seen reflected in the Commonwealth's governing legislation on 
public prosecutions. Thus, while precluding the issuance of any 
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directive with respect to a particular case by either the D.P.P. or the 
Attorney General, all other directives or guidelines transmitted by the 
N.S.W. Attorney General to the Director for implementation must be 
published in the official Gazette "as soon as practicable" and placed 
before Parliament within 14 days of publication. Provided that the 
Attorney General is given a copy of every directive issued by the 
D.P.P. and that these are included in the N.S.W. Director's annual 
report, nothing further is expected of that official in terms of 
accountability. 

Yet another instance of "double standards", or inconsistent 
provisions within the same enactment if that comment is preferable, 
is contained in Section 27 of the New South Wales Director of 
Public Prosecutions Act (No. 207 of 1986). It states: 

"s.27 
(1) The Attorney General shall notify the Director whenever the 
Attorney General exercises any of the following functions: 

finding a bill of indictment, or determining that no bill of 
indictment be found, in respect of an indictable offence, in 
circumstances where the person concerned has been committed for 
trial, 

directing that no further proceedings be taken against a person 
who has been committed for trial or sentence; 

finding a bill of indictment in respect of an indictable offence, in 
circumstances where the person concerned has not been committed 
for trial; 

appealing under Section .5D of the Criminal Appeal Act 1912 to 
the Court of Criminal Appeal against a sentence. 
(2) The Director shall include in a report under Section 34 
information as to the notifications received by the Director from the 
Attorney General under this section during the period to which the 
report relates." 

Earlier, in Section 26 of the same statute there appear the following 
provisions: 

"s.26 
In the exercise of the Director's functions, the Director is subject 

to such guidelines as the Attorney General, after consultation with 
the Director, furnishes to the Director by order in writing. 

Without limiting the generality of Subsection (1) guidelines may 
relate to the circumstances in which the Director should institute or 
carry on prosecutions for offences. 

A guideline may not be furnished in relation to a particular 
case." 
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As I read these respective sections I find it somewhat difficult to 
reconcile the principle embodied in s. 26(3), prohibiting interference 
with respect to a particular case, and that reflected in s. 27 which 
speaks of the Attorney General "exercising any of the following 
functions", which are clearly instances where the Attorney General 
may choose to become actively involved in the outcome of a 
particular case and in the most direct fashion. What, for example, 
could illustrate more personal involvement than the Attorney General 
"directing that no further proceedings be taken against a person who 
has been committed for trial or sentence" (op. cit., s.27(c))? 
Disclosure of the Attorney General's active participation in an 
individual case, by way of any of the powers listed in s. 27, will not 
become public knowledge until the D.P.P.'s annual report is tabled in 
Parliament by the Attorney General (s. 34). This may be many 
months after the event in question. The Director's annual report, it is 
true, must contain a record of every "notification" received from the 
Attorney General as to his "interventions" under s. 27 of the same 
legislation. Nevertheless, it would have been illuminating to learn of 
the discussions in each of the Australian governments concerned that 
preceded their selection of the timing provisions chosen to discharge 
the principle of accountability. Since that kind of penetration behind 
the curtain of drafting instructions is out of the question, I must 
substitute my own assessment of the Australian solutions. 

7.8 
My recommendations based on 
the preceding evaluation of the 
Australian legislation, together 
with a postscript on the necessity 
for making publicly known, in 
every Canadian jurisdiction, 
the pertinent directions and 
guidelines that explain how 
prosecutorial discretion should 
be exercised 

As I judge the various alternative solutions resorted to in the 
Australian statutes, what I find lacking, especially in those instances 
where the annual report to the legislature is designated as the time 
and place in which to disclose the issuance of particular directives, is 
that special effectiveness associated with the contemporaneous 
public disclosure of what is going on in the offices of the Attorney 
General and of the Director of Public Prosecutions. The passage of 
time somehow diminishes the bite that can be exhibited when the 
conduct of a Minister or public official is examined close to the time 
of its occurrence. It is for this reason that I strongly support imposing 
a statutory duty upon both the Attorney General and the Director of 
Public Prosecutions to make publicly known the reasons for their 
intervention into the ordinary processes of prosecutorial decision-
making. The paramount circumstances for imposing this statutory 
obligation arise where the handling of a particular case is at stake. 
Equally important, if not so pressing in the immediacy of its 
consequences, is the public disclosure of all prosecutorial guidelines 
and directives that spring from the offices which wield the greatest 
authority throughout the entire machinery of criminal prosecutions. 
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It goes without saying that all such directives by the Attorney 
General or the D.P.P. should be given in writing and bear the 
personal signature of the official concerned. And the most effective 
platforms for ensuring the widest disclosure of the contents of all 
such guidelines or directives are those (however inconsistently) 
chosen by the Australian jurisdictions, viz., publication in the 
Gazette and the simultaneous tabling of the same written instruments 
before Parliament or the legislature. Special consideration must be 
given to the arguments in favour of delaying publication where 
unwarranted prejudice may be caused to innocent parties. A 
reference back to ss. 8(4) and (5) of the Commonwealth of Australia 
legislation illustrates how that problem might be overcome. 

So as to avoid any possible misunderstanding, I might elaborate a 
little more on the precise limits that I have in mind in advocating 
public disclosure of the Attorney General's and the D.P.P.'s 
instructions in matters involving the exercise of prosecutorial 
discretion. None of the Australian enactments includes an 
interpretation of the terms "guidelines" or "directives". And it will 
have been noted that I use these words interchangeably. Another 
word that perhaps better conveys a key element in requiring public 
disclosure is "instructions" by either of the most senior officials. 
Take, first, the preparation of general provisions describing the 
relevant factors that should properly be taken into account as well as 
those considerations that should never become part of the decision-
making process. I would describe these kinds of statements as 
"guidelines" insomuch as they envisage a considerable amount of 
discretion on the part of the actual decision-maker. "Directives" or 
"instructions", on the other hand, are terms that better reflect the 
mandatory execution by a subordinate of the orders issued by that 
person's superior. In other words, the element of discretion on the 
part of the subordinate is practically eliminated, depending on the 
precision with which the "directive" or "instruction" is formulated. 

This attempt at defining the meaning to be accorded to these 
potentially vital terms is designed to emphasize that there is no 
intention to limit the process of advice and consultation which ought 
to be an integral part, at every level and between levels of authority, 
of the prosecution system. I am not advocating that the contents of 
such advice be always reduced to writing and made the subject of 
public disclosure. This is especially so where the determination of 
what is to be done in a particular case is at stake. Once the general 
guidelines are in place, and the delegation of authority has been 
defined, any intervention from above by way of seeking to dictate 
how the discretionary power is to be exercised falls squarely within 
the ambit of a "directive" or "instruction" that must be publicly 
disclosed. Having offered this analysis of the principles to be 
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applied, let me acknowledge the difficulties facing a legislative 
draftsman in converting my explanations into interpretation clauses 
that will appear in statutory form. 

Nothing that I have said above should preclude the Attorney 
General or the Director of Public Prosecutions, personally or through 
counsel, making a public statement in court by way of explanation as 
to the decision that has been taken. The same observation applies to 
the situation where the Attorney General is of a mind to make a 
formal statement on the floor of the legislature. Examples of both of 
these kinds of initiative have been given in earlier opinions. I see no 
conflict of principle between the discretionary initiative that has 
always been at the disposal of the Attorney General "to go public" 
and the mandatory obligation that, in my opinion, should be imposed 
by statute to ensure that the written record of the Attorney's or the 
Director's directives are made available for public scrutiny. 

Another major concern upon which I have endeavoured to make 
my views known is the necessity for making publicly accessible the 
relevant considerations that enter into prosecutorial decision-making. 
With the advent of the Charter of Rights and the recognition of 
reviewability by the courts of the Attorney General's prerogative 
powers it becomes more imperative than ever that this kind of 
initiative be accelerated. Outside of Canada, we find the Attorneys 
General of the United States, of England and Wales, and of Australia 
in the vanguard of a movement that is developing its own impetus 
(see Edwards, "The Attorney General", chap. 13). I do not propose in 
this opinion to delve into the specifics of the published guidelines 
that are now readily available in each of the above countries. This 
exercise, worthy of the Commissioners' attention, may have to be 
undertaken at a later stage. 

For the present, I shall content myself with recapitulating the 
views that I expressed in my 1986 lecture on "The Attorney General 
and the Charter of Rights" (see R.J. Sharpe (ed.) "Charter Litigation" 
pp. 66-68) where I stated: 

"Total objectivity in assessing the broad range of discretionary 
factors that relate to prosecutorial decisions is an unattainable goal. 
Nevertheless, there may well be inherent advantages, for example, 
in incorporating into a publicly accessible document those matters 
that should not be allowed to influence the decision to initiate, to 
continue or to stay criminal proceedings. Among these I would 
expect to find considerations based on the prospective accused's 
race, religion, sex, national origin, political beliefs or political 
association. And I regard it as clearly wrong for the Attorney 
General, in exercising his discretionary authority, to discriminate in 
favour of his political colleagues or supporters or against his 
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political opponents, simply because they are his supporters or 
opponents. In the same vein I would expect the guidelines to reject 
as unacceptable considerations the prosecutor's personal feelings 
towards the defendant or the victim and also the possible effect of 
the Crown Attorney's decision on his professional standing within 
the government legal service. 

At present, to the best of my knowledge, there does not exist 
anywhere in Canada a "prosecutor's manual" that enjoys the 
description of a public document. Some of the provincial Attorneys 
General have seen fit to disclose publicly the occasional directives 
that they issue, and in other provinces a consolidated set of policies 
exists for the private and professional use of prosecutors. In my 
view, the time has come when serious attention must be given by 
every Attorney General in this country to issuing for public 
information a formal document bearing the signature of the 
Attorney General and which sets forth the general principles and 
relevant considerations that must govern the handling of individual 
prosecutions by the official directly in charge of each case. As stated 
earlier, there is no want of comparative models by which to judge 
both the substantive content of such compilations and the quality of 
their adherence to the principles of openness and accountability. 

I do not underestimate the arguments that will be advanced in 
opposition to relinquishing the traditional cloak of secrecy that has 
surrounded the decision-making activities of those who prosecute in 
the name of the Crown. I would remind those inclined to oppose the 
adoption of a more open approach to disclosure of the straws that 
are blowing in the wind in the wake of the expansive interpretation 
accorded by the Supreme Court of Canada to Section 7 of the 
Charter. Failure to take the initiatives suggested in this paper may 
well result in a successful challenge to a particular prosecution on 
the ground that the accused's right not to be deprived of his liberty 
is infringed by the failure to adhere to the principles of fundamental 
justice that require prior disclosure to the public at large of the 
general considerations to which the Crown's decisions must be 
shown to conform. 

The release for public examination of prosecutorial guidelines, 
along the lines suggested in this paper, might well herald a greater 
inclination on the part of aggrieved citizens to apply for judicial 
review of prosecutors' decisions. In addition, we have to recognize 
that the advent of Section 32 of the Charter of Rights into Canadian 
law gives prospective litigants an enormous advantage, insomuch as 
the issue of justiciability of such claims will primarily rest on the 
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petitioner's ability to demonstrate that one of the enumerated rights 
or freedoms has been infringed by the action of the Attorney 
General or his representative. Still, major obstacles face the 
prospective litigant who seeks the intervention of the court to 
subject the prosecutor's actions to a substantive or procedural 
reassessment. To overcome these obstacles the plaintiff will have to 
adduce evidence establishing bad faith, personal bias or other 
grounds of abuse of the discretionary power. Alternatively, the 
evidence must point to the particular decision having been dictated 
by extraneous or improper considerations to such an extent that the 
basic principles of fairness have been violated. 

These are formidable burdens to discharge, given the innate 
reluctance of the Attorney General and his agents to disclose to the 
court the relative weight attached to the range of diverse 
considerations in individual cases. The abuse of process doctrine, 
pulled hither and thither since it was first introduced into Canadian 
law in R. v. Osborn (1969), has now been finally sanctioned by the 
Supreme Court in R. v. Jewitt (1985), thus pointing again to a more 
receptive attitude towards the judicial examination of questionable 
instances of the Attorney General's discretion. And although the 
Court of Appeal in Nelles v. R. in Right of Ontario (1985), declined 
to tamper with the absolute immunity of Crown prosecutors from 
malicious prosecution suits, an immunity that was said to derive 
from the common law, the day may not be too far distant when this 
unqualified immunity may be curtailed in circumstances where clear 
evidence of "malice" is forthcoming and where the foundations of 
the common law doctrine may be shown to be less substantial than 
has been generally accepted. Furthermore, I believe that all the 
Charter arguments reviewed in this paper will apply with equal 
force to malicious prosecution suits, a possibility that was rightly 
acknowledged by Thorson JA., delivering the judgment of the Court 
of Appeal in the Nelles case. 

None of these arguments, it must be emphasized again, is directed 
towards asking the court to substitute its judgment for that of the 
prosecutor. If reviewability is to be entertained the focus of attention 
must be on the process of exercising the discretionary authority. 
Permitting this extremely limited access to the courts for judicial 
review should not be seen as an erosion of the Attorney General's 
traditional position in relation to the bench. On the contrary, it 
should be viewed as a legitimate avenue for the citizen to pursue 
and one that is entirely consonant with the accountability of the 
Attorney General to the legislative body for a full explanation and 
defence of his immense constitutional powers." 23  

23. These views were reiterated in the course of 
my 1987 Viscount Bennett Lecture at the University 
of New Brunswick (see 36 U.N.B.1.J.. 41 at pp. 
54-56). 
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So far as I am presently aware, New Brunswick is the first 
province to have prepared, for every member of the public who 
wishes to become familiar with the basics of prosecutorial discretion, 
a publication entitled "The Prosecutions Policy Manual". Its release, 
in both official languages, on May 1, 1987 represents a veritable 
milestone in the history of Canada's justice systems though we may 
wonder why this country has lagged behind the pioneering efforts of 
so many other countries. Other provinces, I am also aware, are in 
various stages of converting their ad hoc policy statements into a 
more consolidated and integrated mold. I understand that Alberta and 
British Columbia, possibly others, have followed the New Brunswick 
lead in this matter. Not having had an opportunity to study these 
documents I cannot express any opinion on their respective merits. 

Obvious though it may seem, what needs to be stressed is the 
importance of involving the rank and file prosecutors in the 
preparation of such policy guidelines. Perspectives often diverge 
according to the role which the various participants are expected to 
play in the administration of justice. And with personnel who are 
professionally trained, often with years of experience in the handling 
of prosecutions in both the trial courts and at the appellate level, it 
should not be necessary to urge every Attorney General to involve 
these independently minded prosecutors at every stage of the drafting 
exercise. This Commission has seen what happens when the heavy 
hand of prosecutorial bureaucracy is blind, or at least insensitive, to 
the views held by the prosecutors in charge of a particular case. 
There is nothing inconsistent in denying complete independence of 
discretionary authority to the ordinary Crown prosecutor while, at the 
same time, making sure that the maximum opportunity is created for 
the same line staff to share in developing the guidelines within which 
each level of responsibility will be expected to function in future. 

7.9 (i) In my previous memoranda to the Commission I have examined 
Conclusions the diversity of formulae used in other jurisdictions to define the 

status and discretionary powers of its Director of Public Prosecutions 
(or equivalent title), and those of the Crown prosecutors and Special 
Prosecutors. At the centre of all these statutory formulations is the 
redefinition of the authority of the Attorney General. In this opinion, 
I review the respective legislative definitions of these central 
relationships and offer my own judgment as to which option should 
be recommended for adoption by the Nova Scotia legislature. 

(ii) Central to my recommendations in this regard is the need to 
ensure that in conferring upon any office holder the maximum degree 
of independence when making prosecutorial decisions there is a 
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parallel regard for sustaining the principle of ministerial 
accountability. 

Fundamental changes are called for in Nova Scotia and these 
cannot begin to be realized if the Attorney General, and the 
Department for which he is responsible, are permitted to resume 
functioning in the same old ways that contributed to the errors and 
faults documented before this Commission. Hence my emphatic 
rejection of the principle which, if incorporated into statutory form, 
would provide that every Crown prosecutor, including a statutory or 
non-statutory D.P.P., is to exercise his functions subject to the 
unqualified direction and control of the Attorney General. 

Incongruous as it may seem, despite my rejection of the first 
option, I am disposed to see the appointment of Attorney General 
remain as a political office with the holder as a member of the 
Government and Cabinet. To choose a different course, in which the 
Attorney General became a non-political, public service appointment 
would necessitate the creation of a Minister of the Crown with 
responsibility for overseeing all aspects of the administration of 
justice, other than those recently assigned to the new Ministry of the 
Solicitor General. The appearances of fundamental reform that might 
be thought to be associated with depoliticizing the office of Attorney 
General must be viewed against the abandonment of the doctrine of 
ministerial accountability. This is not a price that I would urge upon 
the Commission as the best solution to all the problems associated 
with the machinery of justice in Nova Scotia. 

Furthermore, there does not exist in Canada the constitutional 
understandings that enable the English Attorney General and the 
English D.P.P. to function smoothly and cooperatively under the 
"superintendence" formula. In judging how far the English 
legislation provides the key to demonstrating the qualities of 
independence deemed to be necessary in a new statutory office of 
D.P.P. in Nova Scotia, I have concluded that this is not the course to 
follow. 

Turning next to consider the various options presented by the 
Australian initiatives in creating an office of Director of Public 
Prosecutions, it is important to judge the level of independence 
attached to that particular office not so much by the claims made by 
the initial occupants as by the statutory language used to describe the 
level of accountability to the legislature. 
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Another context in which to make this kind of assessment is that 
provided by the precedents relied upon by the Stormont and 
Westminster Parliaments when describing the relationship between 
the Director of Public Prosecutions in Northern Ireland and the 
Attorney General of England and Wales. In doing so, great care must 
be taken to distinguish between the de jure power of direction 
exercisable by the Attorney General and the delegation of the 
maximum amount of de facto independence to the D.P.P. 

As attractive as the conferring of total independence upon the 
office of D.P.P. may be in theory, the question must be asked, what is 
to be done if the "independent" D.P.P. makes decisions that forfeit 
public confidence? The opportunity is taken in this opinion to 
evaluate the concerns expressed by Geoffrey Marshall (in his 
monograph "Constitutional Conventions - The Rules and Forms of 
Political Accountability", 1984) about the notion of an "independent" 
Director of Public Prosecutions within the context of the English 
parliamentary system. The issues that he raises are very germane to 
the position in Nova Scotia at the present time. 

Appropriately, Marshall approaches the question of 
independence by way of the related doctrine of accountability. He 
differentiates between "direct executive" and "explanatory" 
accountability. Applied to the circumstances where there is an office 
of Director of Public Prosecutions, Dr. Marshall assumes that the 
form of accountability will vary according to whether the D.P.P. has 
been given full delegated powers or not. But this form of delegated 
authority is not to be confused with the creation of a wholly 
independent office of D.P.P. In previously rejecting the latter concept, 
for reasons summarized above, I also regard as untenable the 
suggestion that the two forms of accountability are in direct 
contradiction with each other. Explanatory accountability is ever 
present when questions are asked of the Attorney General on the 
floor of the legislature. This, in itself, cannot prejudice the right of 
Parliament to enforce, either directly or indirectly, what is the 
implied ultimate sanction attached to executive accountability. 

There is a real danger in talking abstractly about independence, 
whether it is in connection with the office of Attorney General, the 
D.P.P. or the Crown Prosecutor located away from the centre of 
government. What has to be studied, before drawing any 
conclusions, is the language of the enactment which defines the 
powers and duties of the respective state officials. Neither the legal 
provisions nor the factual realities can be relied upon above. Both 
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perspectives must be taken into account. In the crunch, it is from the 
statute law that final enlightenment must be sought. 

Looking at the powers conferred upon a local Crown prosecutor, 
one of the critical questions to be answered by this Royal 
Commission is the extent to which such officials should be regarded 
as "independent, quasi-judicial" officers. If there exists no office of 
Director of Public Prosecutions or, as is currently the situation in 
Nova Scotia and in other provinces, there is a D.P.P. (or equivalent 
title) but the office has no statutory powers or authority, there may 
exist a large measure of de facto independence but in the ultimate 
analysis the Crown prosecutor is a subordinate officer and is obliged 
to take directions from the more senior officials in the Department, 
up to and including the Attorney General. 

A closer look is taken at those jurisdictions which have seen fit 
to establish a statutory office of Director of Public Prosecutions, 
thereby necessitating a redefinition of the role and functions of the 
ordinary Crown prosecutor. Differences are noted as between the 
Commonwealth of Australia's position on this question, and that 
reflected in the legislation enacted by Victoria, Queensland and New 
South Wales. Among the important points of comparison is the 
permission for, or prohibition against, the Attorney General or 
Director of Public Prosecutions intervening in the disposition of an 
individual case. 

In deciding which of the comparative models is constitutionally 
preferable, and should be considered for implementation as part of 
any prosecutorial reforms in Nova Scotia, I begin with the principle 
that, if the D.P.P. is to be held accountable to the Attorney General 
for the proper performance of his statutory responsibilities, the 
Director must have the commensurate discretion to decide questions 
as to the institution or termination of criminal proceedings. My 
expectation is that the Director should not expect to wield this power 
on a regular or frequent basis. If the right policy guidelines are 
prepared and accepted by the Crown prosecutors it should be truly 
exceptional to find the D.P.P. (or the Attorney General) becoming 
personally involved in handling the course of particular criminal 
proceedings. That remote eventuality, however, must be safeguarded 
if the Attorney General's own position is not to become an empty 
constitutional shell. 

Only in the most exceptional situations should the D.P.P. 
seriously contemplate becoming actively involved in a particular 
case. This may occur as a result of his advice being sought by the 
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Crown prosecutor in charge of the case, or the Director's own 
determination that his intervention can be justified in retrospect when 
all the surrounding circumstances are revealed. Invoking his superior 
authority, in itself, should never be regarded as sufficient justification 
for such intervention. 

In my judgment, the provisions contained in the Commonwealth 
of Australia statute come closest to incorporating the principles that 
should be at the foundation of exercising prosecutorial authority. In 
conferring the largest measure of independence upon each of the 
subordinate prosecuting officers the Commonwealth legislation - 
except in one important instance - ensures that the high price 
demanded by the doctrine of answerability is amply safeguarded. 
This is achieved by requiring that not only should any directions or 
guidelines that emanate from the desk of the Attorney General be 
reduced to writing and bear the Attorney's signature, but also by 
insisting that the contents of any such instrument be made publicly 
known. Both the Attorney General's general guidelines and any 
specific directive relating to a particular case, issued to the D.P.P. for 
implementation, have to be made public under the terms of the 
Commonwealth statute. This means publication in the Gazette and 
also having to be tabled in both Houses of Parliament within a set 
period of time. For some undisclosed reason, the same conditions are 
not imposed upon the Commonwealth D.P.P., if and when he decides 
to intervene in an individual prosecution. Some similar 
inconsistencies in the D.P.P. legislation enacted by Victoria, 
Queensland, and New South Wales are also pointed out. 

What I find lacking in those Australian instances which simply 
require that the prosecutorial directives be made known in the 
appropriate annual report to the legislature is the absence of that 
special bite which is exhibited when the conduct of a Minister or 
senior official is publicly examined close to the time of its actual 
occurrence. 

I strongly support imposing a statutory duty upon both the 
Attorney General and the Director of Public Prosecutions to make 
publicly known the reasons for any intervention on their part into the 
ordinary processes of prosecutorial decision-making. All such 
directives should be given in writing and bear the personal signature 
of the official concerned. The most effective platforms for ensuring 
the widest disclosure of the contents of all such guidelines or 
directives are those, however inconsistently, chosen by the Australian 
jurisdictions. I refer to publication in the official Gazette and the 
simultaneous tabling of the same written instruments in the 
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legislature. Special provision must be made for delaying publication, 
under appropriate criteria, where unwarranted prejudice may 
otherwise be caused to innocent parties. 

To avoid any possible misunderstanding, an attempt is made 
to define the precise limits within which such public disclosure 
would be required. This involves giving an interpretation of what is 
meant when the terms "guidelines" and "directives" are used in my 
memorandum. There is no intention to limit the process of advice 
and consultation which ought to be an integral part of every level of 
prosecutorial authority. I am not advocating that the contents of such 
advice be always reduced to writing and made the subject of public 
disclosures. Once, however, the general guidelines are in place, and 
the delegation of authority has been defined, any intervention from 
above by way of seeking to dictate how the discretionary power is to 
be exercised falls squarely with the ambit of a "directive" or 
"instruction" that must be publicly disclosed. 

Nothing that has been said above should preclude the Attorney 
General or the D.P.P., personally or through counsel, making a public 
statement in court by way of explanation as to the decision that has 
been taken. The same observation applies to the situation where the 
Attorney General is of a mind to make a formal statement on the 
floor of the legislature. Examples of both these kinds of initiative 
have been given in earlier opinions. I see no conflict of principle 
between the discretionary initiative that has always been at the 
disposal of the Attorney General "to go public" and the mandatory 
obligation that, in my opinion, should be imposed by statute to 
ensure that the written record of the Attorney's or the D.P.P.'s 
interventions are made available for public scrutiny. 

My final recommendation, echoing pleas that I have made 
known on other public occasions, is the necessity for making 
publicly accessible the relevant considerations that enter into the 
exercise of prosecutorial discretion. So far as I am presently aware, 
New Brunswick is the first province to have prepared this kind of 
public document. Its release on May 1, 1987, in both official 
languages, represents an important milestone in the history of 
Canada's justice systems, though we may wonder why this country 
has lagged behind the pioneering efforts of such jurisdictions as the 
U.S.A., the United Kingdom and Australia. I understand that some of 
the other provinces, including Alberta and British Columbia, have 
since followed suit. Not having had an opportunity to study these 
documents, I cannot express any opinion on their respective merits. 
Neither am I familiar with the process that was followed in each 
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province in preparing the contents of the public documents. As I see 
it, it is of fundamental importance that the rank and file prosecutors 
should be involved in an active, meaningful way in developing such 
guidelines. There is nothing inconsistent in denying complete 
independence of discretionary authority to the ordinary Crown 
prosecutor while, at the same time, making sure that the maximum 
opportunity is created for the same line staff to share in developing 
the guidelines within which each level of responsibility will be 
expected to function in future. 

June 9, 1988 
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List of Participants 
Peer Review Workshop* on 
"The Role of the Office of 
the Attorney General" 

September 29, 1988 

Each of the Commission's research studies was 
scrutinized in early draft form by experts in the 
field, and discussed in a workshop format with 
the Commissioners and Commission staff, the 
peer reviewers, and invited professional and 
community experts. 

Researcher: 
Professor John Edwards, Faculty of Law, University of Toronto 

Reviewers: 
Gordon Gregory, Q.C., former Deputy Attorney General, New 
Brunswick 
Professor Roland Penner, Q.C., Faculty of Law, University of 
Manitoba, and former Attorney General, Manitoba 
Marc Rosenberg, Barrister at Law, Greenspan and Rosenberg, 
Toronto, Ontario 
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Chief Justice Hickman, Chairman 
Associate Chief Justice Poitras, Commissioner 
Honourable Gregory T. Evans, Q. C., Commissioner 
George MacDonald, Q.C., Counsel 
David Orsborn, Counsel 
W. Wylie Spicer, Counsel 
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Dr. Philip Stenning, Centre of Criminology, University of 
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Professor Bruce Archibald, Faculty of Law, Dalhousie University 
John Briggs, Director of Research, Chair of the Workshop 

Invited Participants: 
James Bissell, Regional Director, Justice Canada, Counsel to the 
RCMP 
Stanley Cohen, Coordinator, Criminal Procedure Project, Law 
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Gerald Conrad, Q.C., Executive Director (Legal Services), 
Department of Attorney General, Nova Scotia 
Nadine Cooper-Mont, Deputy Solicitor General, Nova Scotia 
Anne Derrick, Counsel to Donald Marshall, Jr. 
Chief Superintendent Don Docker, RCMP Headquarters, 
Ottawa 
Gordon Gale, Q.C., Director (Criminal), Department of Attorney 
General, Nova Scotia 
Martin Herschorn, Director (Prosecutions), Department of 
Attorney General, Nova Scotia 
Doug Hunt, Assistant Deputy Minister (Criminal Law), Ministry 
of the Attorney General, Ontario 
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Nova Scotia 
William MacDonald, Q.C., Deputy Attorney General, 
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Christine Mosher, Department of the Solicitor General, 
Nova Scotia 
Darrel Pink, Counsel to Department of Attorney General 
Al Pringle, Justice Canada, Counsel to the RCMP 
Jamie Saunders, Counsel to Department of Attorney General 
Kit Waters, Director of Policy and Planning, Department of the 
Solicitor General, Nova Scotia 
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