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Foreword When Donald Marshall, Jr. was convicted and sentenced to life in 
prison in 1971 for murdering Sandford William Seale, most 
observers of the day probably assumed that it was a "routine" murder 
case, thoroughly investigated, conscientiously prosecuted and fairly 
adjudicated by the appropriate authorities in the criminal justice 
system. 

The evidence seemed compelling enough. According to apparently 
independent "eyewitnesses", two young men got into an argument in 
a Sydney park one night. One stabbed the other. He died. The 
"eyewitnesses" identified Marshall as the assailant and Seale as the 
victim. Little wonder it took a jury less than four hours to find 
Donald Marshall, Jr. guilty of murder. 

But despite all those seemingly reasonable assumptions, the 
reality, as we now know, is that Donald Marshall, Jr. did not murder 
Sandy Seale. He spent 11 years in prison for a crime he did not 
commit. 

What went wrong? Did certain specific individuals and institutions 
within the criminal justice system fail to perform their duties 
properly? Or did Marshall himself fail to take some action or other 
that would have made his innocence apparent? Or did the system 
itself fail? What action should be taken now to make sure that what 
happened to Donald Marshall, Jr. does not happen to someone else in 
the future? 

The Executive Council of Nova Scotia established this Royal 
Commission by Order in Council on October 28, 1986 with 
instructions to: 

...make recommendations to the Governor in Council respecting the investigation of the 
death of Sandford William Seale on the 28th-29th day of May. A.D., 1971; the charging 
and prosecution of Donald Marshall, Jr. with that death: the subsequent conviction and 
sentencing of Donald Marshall, Jr. for the non-capital murder of Sandford William 
Seale for which he was subsequently found to be not guilty: and such other related 
matters which the Commissioners consider relevant to the Inquiry. 

In order to fulfill that mandate, this Royal Commission first had to 
determine the facts of the matter. What really happened in 
Wentworth Park in Sydney on the night of May 28, 1971? How did 
the initial police investigation of the murder affect subsequent events 
in the case? How - and how well - did the judge, the Crown 
prosecutor and the defence counsel carry out their duties during 
Marshall's trial? Why did young witnesses perjure themselves on the 
witness stand? Why did various police reinvestigations and reviews 
of the case following Marshall's original conviction fail to uncover 
the truth of what had happened? Was the Supreme Court of Nova 
Scotia (Appeal Division) correct in choosing to blame Marshall for 
what had happened to him, even after finding that he was not guilty 
of murdering Sandy Seale? Was the process by which Marshall was 
granted compensation for his wrongful conviction and imprisonment 
fair and reasonable? 
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Simply determining what happened in this particular case, 
however, could not provide an adequate basis of information for 
making recommendations to prevent such tragedies from occurring 
again. As the Chairman said in his statement at the opening of the 
public hearings on September 9, 1987: 

In order to develop meaningful recommendations all contributing factors must be 
carefully and critically examined in the context of the current state of the 
administration of justice in Nova Scotia....We will also examine, among other things, 
the role of the Attorney General as a member of Cabinet, the relationship of Crown 
prosecutors with defence counsel and with the police, as well as related matters. In 
addition ... we intend to give consideration to the allegations that minorities of this 
province are not treated equitably by the justice system. It is our ultimate aim to make 
recommendations which will ensure that the unfortunate events surrounding Mr. 
Marshall will not be repeated: to do this we must satisfy ourselves that the present state 
of the administration of criminal justice in Nova Scotia is sound. We will not avoid a 
discussion of these issues. 

In January 1987, the Royal Commission placed advertisements in 
newspapers in Nova Scotia and in the Royal Ga:ette inviting any 
interested group or individual who wished to participate in the public 
hearings and/or other aspects of the work of the Commission to 
apply for "standing". 

The Commission defined two classes of standing - full standing, 
which gave groups or individuals the right to cross-examine 
witnesses, make submissions to the Commission and participate fully 
in the hearings; and observer status, which entitled the party to be 
present at the hearings, have questions directed at witnesses by 
Commission counsel, and file a written submission to the 
Commission. 

The Police Association of Nova Scotia and the Canadian Bar 
Association (Nova Scotia Branch) were granted observer status. Full 
standing was granted to Donald Marshall, Jr., Sandy Seale's father 
Oscar Seale, former Sydney police detectives John MacIntyre and 
William Urquhart, the estate of former Sydney City Crown 
prosecutor Donald C. MacNeil, Q.C., the Department of Attorney 
General, the Royal Canadian Mounted Police, RCMP officers Evers, 
Green, McAlpine, Davies, Wheaton, Carroll and Scott, the Black 
United Front and the Union of Nova Scotia Indians. 

In May 1987, the Commission heard submissions from some of 
those to whom we had granted standing. They believed that their 
ability to participate in the process could be rendered meaningless 
because they could not afford to have legal counsel represent them at 
the proceedings. The Commission recommended that public funding 
be provided to pay for legal counsel for John MacIntyre, William 
Urquhart, the Union of Nova Scotia Indians, the Black United Front, 
Oscar Seale and the estate of Donald C. MacNeil. The Government 
of Nova Scotia, which had already previously agreed to pay for legal 
representation for Donald Marshall, Jr., accepted this 
recommendation. 
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The first phase of the Commission's public hearings began in 
Sydney in September 1987. Over the course of 36 sitting days, 62 
witnesses testified about events from the time of Sandy Scale's 
murder to the first reinvestigation of the case by the RCMP in 1971. 
In January 1988, the hearings moved to Halifax where the focus 
shifted to an examination of the events leading up to and following 
Marshall's acquittal by the Supreme Court of Nova Scotia (Appeal 
Division) in 1983. 

Although we had hoped to question the judges of the Court of 
Appeal about certain aspects of their decision, the judges declined to 
testify on the ground of judicial immunity. The courts upheld their 
refusal to testify. As a result, our comments concerning the Court of 
Appeal's decision are based on the information available from the 
court records and the letter of transmittal. 

During 53 days of public hearings in Halifax, the Commission also 
heard evidence designed to help us compare the justice system's 
handling of the Marshall case with its handling of a number of other 
cases involving prominent public figures. The Halifax phase of the 
public hearing process ended in September 1988 after hearing from 
52 witnesses, including Donald Marshall, Jr. 

Although the public hearings produced 16,390 pages of transcript 
evidence and resulted in the introduction of 176 exhibits, the 
Commission recognized that some complex issues - racism, the role 
of the Attorney General, the relationship of the Crown prosecutor to 
the police and to defence counsel - simply could not be adequately 
addressed through a public hearing process. 

To provide us with the necessary background to help formulate our 
recommendations in such areas, the Royal Commission funded a 
number of independent research projects and also organized a special 
consultative forum to examine some of these specific issues. 

In November 1988, we brought together experts in the fields of 
Native rights, racism, and the role of the Crown prosecutor for two-
and-one-half days of panels and discussions. This forum, which 
provided us with the opportunity to hear these complex issues 
discussed and debated by experts representing a number of different 
perspectives, was especially useful in our consideration of these 
issues. An edited transcript of the proceedings of the Consultation is 
published as Volume 7 of this Report. 

We also commissioned five separate research projects on specific 
issues, including discrimination against Blacks and Natives in the 
criminal justice system, and the respective roles of the police, the 
Crown prosecutor and the Attorney General within the justice 
system. These reports, which were prepared by experts in their fields 
and were subject to peer review and consultation, also helped inform 
our consideration of these important issues. The complete reports of 
the researchers are published as Volumes 2 to 6 of this Report. 

Volume 1 of this Report represents the conclusions and 
recommendations of this Royal Commission. Volume 1 is divided 
into two parts. In Part 1, we focus on what actually happened, 
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chronologically, from the 1971 incident in Wentworth Park through 
Marshall's 1983 acquittal, to the agreement to compensate him for 
his wrongful imprisonment, the eventual conviction of Roy Ebsary 
for the murder and, finally, the appointment of this Royal 
Commission. In Part 2, we focus on some of the broader issues that 
emerge from the findings of fact we made in Part I. examining the 
way in which the criminal justice system operated in 1971, how it 
operates today and how it should operate in the future. 

Our purpose as Commissioners has not been simply to point out 
what went wrong in the Donald Marshall, Jr. case. Having identified 
how the system and individuals in it failed in this particular case, we 
have proposed changes we believe will make such a miscarriage far 
less likely to occur in the future. 

While we know it is impossible to guarantee that there will never 
be another miscarriage of justice such as the one that occurred to 
Donald Marshall, Jr., we believe it is imperative that responsible 
authorities do everything humanly possible to reduce or eliminate 
such possibilities. It is in that spirit that we offer this Report. 
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15 PART 1 FACTUAL FINDINGS 

Part 1 
Factual Findings 

that the criminal justice system failed Donald Marshall, Jr. at virtually every turn from his arrest 
and conviction in 1971 up to - and even beyond - his acquittal by the Supreme Court of Nova 
Scotia (Appeal Division) in 1983. 

that this miscarriage of justice could have and should have been prevented if persons involved 
in the criminal justice system had carried out their duties in a professional and/or competent 
manner. 

We find: 

that Marshall was not the author of his own misfortune. 

that the miscarriage of justice was real and not simply apparent. 

that the fact that Marshall was a Native was a factor in his wrongful conviction and 
imprisonment. 

On May 28, 1971, four people came together in a brief, unplanned 
nighttime encounter in Wentworth Park in Sydney, Nova Scotia. One 
of them, a 17-year-old black youth named Sandford (Sandy) William 
Seale, was killed. Another, a 17-year-old Micmac Indian named 

Donald Marshall, Jr., was 
wrongfully convicted of his 
murder, and was sentenced to 
life imprisonment in November 
1971. Eleven years later, after 
Marshall's lawyer, Stephen 
Aronson, brought forward 
information suggesting Marshall 
did not commit the murder, the 
RCMP reinvestigated the case 
for a second time. After that 
investigation confirmed that 
Marshall did not kill Seale, he 
was released on parole and 
subsequently acquitted by the 

Supreme Court of Nova Scotia (Appeal Division) in May 1983. A 
third man, Roy Newman Ebsary, who was one of the four people 
who had come together in Wentworth Park that night, was charged 
with killing Seale and was convicted of manslaughter following three 
trials. He was sentenced to three years in prison. In 1986, the Court 
of Appeal reduced his sentence to one year. He died in 1988. 

The events that took place in Wentworth Park in those few 
moments on that spring night in 1971 have spawned numerous 
official inquiries and proceedings, including three formal police 
investigations, two preliminary inquiries, four trials, three appeals to 
the Supreme Court of Nova Scotia (Appeal Division), a Reference to 
the Court of Appeal and two Royal Commissions, including this one. 
The cost in dollars has been tremendous. The toll in human anguish 
has been incalculable. 

The principal task of this Royal Commission has been to 
determine why Donald Marshall, Jr. was wrongfully convicted and to 
make recommendations to ensure that such a miscarriage of justice 
does not happen again. 

First, what did go wrong? Although we will examine in detail each 
of the relevant events of the Marshall case from its beginning on 
May 28, 1971, to our appointment on October 28, 1986, we can 
begin with the following general conclusions that flow from our 
consideration of all of the evidence. 

The criminal justice system failed Donald Marshall, Jr. at virtually 
every turn, from his arrest and wrongful conviction in 1971 up to - 
and even beyond - his acquittal by the Court of Appeal in 1983. The 
tragedy of this failure is compounded by the evidence that this 
miscarriage of justice could have - and should have - been prevented, 
or at least corrected quickly, if those involved in the system had 
carried out their duties in a professional and/or competent manner. 
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If, for example, the Sergeant of Detectives of the Sydney City 
Police Department had not prematurely concluded - on the basis of 
no supporting evidence and in the face of compelling contradictory 
evidence - that Donald Marshall, Jr. was responsible for the death of 
Sandy Seale, Marshall would almost certainly never have been 
charged with the crime. If the Crown prosecutor had provided full 
disclosure to Marshall's lawyers of the conflicting statements 
provided by alleged eyewitnesses; if Marshall's lawyers had 
conducted a more thorough defence, including pressing for such 
disclosure and conducting their own investigations into the killing; if 
the judge in the case had not made critical errors in law; Marshall 
would almost certainly not have been convicted. 

Even after he was convicted and sent to prison, however, there 
were numerous other occasions when this miscarriage of justice 
should have been discovered and rectified, but was not. 

For example, when the Crown received evidence shortly after 
Marshall's conviction suggesting Roy Ebsary might have been 
involved in the killing, it did not disclose this information to 
Marshall's counsel. When the RCMP reinvestigated the murder as a 
result of that new evidence, it did so in such an entirely inadequate 
and unprofessional manner that it prevented his wrongful conviction 
from being discovered. During Marshall's appeal of his conviction, 
his lawyers failed to identify and argue critical errors of law which 
occurred during the trial. Similarly, the Court of Appeal failed to 
identify these errors. 

When Marshall's wrongful conviction was finally discovered in 
the early 1980s, the Court of Appeal compounded the miscarriage of 
justice by describing Marshall as having contributed in large measure 
to his own conviction and by stating that any miscarriage of justice in 
the case was more apparent than real. 

This Commission has concluded that Donald Marshall, Jr. was not 
to blame for his own conviction and that the miscarriage of justice 
against him was real. 

That is the inescapable, and inescapably distressing, conclusion we 
have reached after listening to 113 witnesses during 93 days of 
public hearings in Halifax and Sydney in 1987 and 1988 and after 
sifting through 176 exhibits submitted in evidence during those 
hearings. 

But concluding that Donald Marshall, Jr. was the victim of a 
miscarriage of justice does not answer the complex question of why 
Marshall came to be wrongfully convicted and imprisoned in the first 
place. Was it because he was a Native? Was it because he was poor? 

To answer those admittedly difficult questions, this Commission 
has looked not only at how the criminal justice system in Nova 
Scotia operated in the Marshall case, but it has also compared the 
handling of the Marshall case with the way in which the system dealt 
with cases involving powerful and prominent public officials. At the 
same time, we commissioned independent research studies to find 
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out how Natives and Blacks are treated in the criminal justice 
system. 

From all of that, the evidence is once again persuasive and the 
conclusion inescapable that Donald Marshall, Jr. was convicted and 
sent to prison, in part at least, because he was a Native person. We 
will look at these issues in more detail in our section on visible 
minorities in the justice system later in this volume. 

Having reached these conclusions, we take the next logical step in 
fulfilling our mandate and ask what can and should be done to make 
sure that the criminal justice system lives up to its promise of equal 
justice for all? That too is a question we will deal with later in this 
volume of our Report. 

There are certain issues, however, that we will not be addressing in 
our Report. For example, this Royal Commission is not 
recommending that criminal charges be laid against any specific 
individuals arising out of the findings of fact we will make. Although 
some counsel urged us to do so during their final arguments to the 
Royal Commission, it is our opinion that a decision on whether or 
not any charges should be laid is one that should be taken by the 
appropriate authorities after due consideration of all relevant factors. 
We agree with the sentiments expressed by the Attorney General of 
Ontario when establishing the Grange Commission, sentiments 
which were concurred in by the Ontario Court of Appeal in Re 
Nelles etal. and Grange et al. (1984), 9 D.L.R.(4th) 79 at p. 84: 

The purpose of a public inquiry is not to attach criminal culpability. It is not a forum to 
put individuals on trial. The just and proper place to make and defend allegations of 
crime or civil liability is in a court of law. 

In this context, I am reminded of the remarks of an eminent Ontario jurist, Mr. Justice 
Riddell of the Ontario Court of Appeal, whose observations almost 50 years ago are 
equally applicable today. 

'A Royal Commission is not for the purpose of trying a case or a charge against anyone, 
any person or any institution - but for the purpose of informing the people concerning 
the facts of the matter to be enquired into. The object of a Royal Commission is to 
determine facts, not try individuals or institutions, and this consideration is sufficient to 
guide the Commissioner in the perfon-nance of his duty.' 

The Court went on to say: 

A public inquiry is not the means by which investigations are carried out with respect 
to the commission of particular crimes.... Such an inquiry is a coercive procedure and is 
quite incompatible with our notion of justice in the investigation of a particular crime 
and the determination of actual or probable criminal or civil responsibility. 

We share this view. 

Further, we are not - as some have also urged us to do - 
specifically recommending that Donald Marshall, Jr. receive 
additional compensation. The Commission accepted that a settlement 
had been negotiated, and accordingly, heard no evidence on the 
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amount of compensation that may have otherwise been appropriate. 
However, the Commission did examine the process by which 
compensation was ultimately negotiated and paid. We have 
concluded that the negotiations were strongly influenced by factors 
which, in our view, were either wrong or inappropriate, and that as a 
result the compensation process was so seriously flawed that the 
amount paid should be re-evaluated. 

To understand how we reached our conclusions concerning the 
Marshall case and the subsequent recommendations, it is necessary 
to begin by establishing what really happened in Wentworth Park on 
the night of May 28, 1971. 

Reconstructing those events has not been easy. The ages, 
capacities and degrees of impairment of some of those involved - 
coupled with the 18 years that have come between the incident and 
our attempt to establish what really happened - make it difficult to 
fully reconstruct all of those events today. 

We have sifted, weighed and considered all the evidence and 
inferences flowing from it, together with the subjective elements of 
each witness's conduct and demeanor. In assessing the evidence 
presented, we have considered each witness's personal involvement 
in the events about which he or she testified and taken into account 
the fact that some alleged eyewitnesses previously gave untruthful 
statements to the police and perjured evidence to the courts. 

Although we have had the benefit of first-hand evidence from 
many of the principals, unrestricted by rules of evidence that might 
otherwise have limited our investigation, much of this evidence has 
been contradictory and confusing. Some of it, through repetition in a 
number of proceedings, may even have become elevated from dim 
recollection to clear fact in the minds of some witnesses. Despite 
these difficulties, we have satisfied ourselves that we can now 
accurately reconstruct the events that occurred that night. 

While there cannot be any doubt that Sandy Seale was stabbed by 
Roy Ebsary, an eccentric and volatile old man with a fetish for 
knives, the events leading up to and following the stabbing have been 
the subject of countless hours of testimony and debate. 

What follows is the Royal Commission's reconstruction of certain 
of those events, based on our assessment and evaluation of all of the 
evidence before us. 
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COTTAGE ROAD 

We find: 

that Sandy Seale was not killed in the course of a robbery, attempted robbery, mugging or 
rolling. 

that Donald Marshall, Jr. told the truth about the events surrounding the stabbing when first 
interviewed by the Sydney City Police on the night of the incident. 

that Seale and Marshall met by chance following the dance. 

that Ebsary and MacNeil initiated the contact with Marshall and Seale. 

that Ebsary, MacNeil, Marshall and Seale engaged in a conversation that lasted for several 
minutes. 

that the stabbing was the result of Ebsary's violent and unpredictable character. 
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Late in the evening of May 28, 1971, Donald Marshall, Jr. and 
Sandy Seale met by chance shortly after Seale left St. Joseph's 
Church Hall on George Street in Sydney. The two were walking 
through Wentworth Park when they met two other men, Roy Ebsary 
and James (Jimmy) MacNeil. Following a brief conversation 
initiated when Ebsary or MacNeil asked for a cigarette, Marshall 
and/or Seale asked Ebsary and MacNeil for money. This was a low-
key, non-violent, non-criminal request, similar to the solicitations 
many of us routinely experience while walking the streets of any 
Canadian city. But this simple request triggered in the drunken and 
dangerous Ebsary a deadly over-reaction. Ebsary's intoxicated and 
irrational state likely made him believe he was under threat of attack 
when no such threat existed. Before their encounter that night, in 
fact, Ebsary had already decided - as he described it later - that "the 
next man that struck me would die in his tracks". (Exhibit 19, Page 
145) 

It has been suggested in some previous proceedings that the 
stabbing may have occurred in the course of an actual or attempted 
robbery, rolling or mugging, but these terms all imply some degree 
of criminality and we conclude Seale was not killed as a result of any 
such incident. 

This is not merely an academic distinction. In its 1983 decision 
acquitting Marshall of Seale's murder, the Court of Appeal of Nova 
Scotia concluded Marshall and Seale had been involved in an 
attempted robbery at the time the stabbing took place and that 
Marshall, by failing to disclose this fact, had contributed in large 
measure to his own conviction. This conclusion adversely affected 
Marshall's later attempt to win compensation for his wrongful 
imprisonment. 

Given Ebsary's history, it is conceivable that Ebsary's attack was 
totally unprovoked. But our view is that his volatility and his desire 
to be a heroic man of action led him to misinterpret a simple 
"panhandling" request, and then to overreact to an imagined threat of 
attack - with tragic consequences. 

We have reached that conclusion based on our assessment of the 
evidence that follows. 

1.2.1 Sandy Seale 

According to the evidence before us, Sandy Seale was a normal 
teenager who excelled in athletics and came from a respectable 
Sydney family that had recently moved from a predominantly Black 
community in Whitney Pier to a home on the outskirts of the city. 
His father, Oscar Seale, worked as a motor carrier inspector with the 
Provincial Government. On the night of May 28, Seale and some 
friends intended to go to the dance at the church hall but were unable 
to get in. Seale left the dance hall between 11:30 and 11:40 in order 
to catch a bus home to the Westmount district before his midnight 
curfew. 
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We heard evidence that Seale's parents were strict and that he was 
concerned about getting home before curfew. Keith Beaver, a 
teenager who also attended the dance, testified he invited Seale to his 
house following the dance, but Seale declined, saying he wanted to 
be sure to catch the bus home. Gail Rudderham Chernin, another 
Sydney youth who attended the dance, testified Seale told her he was 
going to Kings Road to hitchhike home. If he failed to get a ride, he 
said he would catch the last bus to Westmount as it travelled down 
Kings Road. 

The evidence suggests Seale had sufficient money to take the bus 
home. We heard no evidence to suggest Seale was in any way 
inclined to criminal activity. 

1.2.2 Relationship between Marshall and Seale 

Seale met Marshall by chance in the short interval between the 
time Seale left the dance hall at about 11:40 p.m. and when the 
stabbing occurred, which was before midnight. 

What was the relationship between Seale and Marshall prior to the 
events of May 28, 1971? It is clear they were not close friends. It 
would be stretching the point to even call them friends. At best, they 
were casual acquaintances. We do not believe it likely that two such 
casual acquaintances would have formed a common intention to rob 
or mug someone in the park in the very short time between the time 
they met and the time when the incident occurred. 

1 .2.3 Ebsary and MacNeil 

While walking through the park, Seale and Marshall met two other 
young people, Terry Gushue and Patricia Harriss. They talked for a 
while and then Marshall gave Gushue a light for his cigarette. During 
this conversation, two men called to them from Crescent Street. We 
have concluded that the two men were Ebsary and MacNeil. 

MacNeil, 25, an unemployed labourer, and Ebsary, 59, a former 
ship's cook, spent the earlier part of the evening drinking in the State 
Tavern. Ebsary and MacNeil were in the park later that night and had 
contact with other young people there. George and Alexander 
MacNeil, two teenagers returning home from the dance, later gave a 
statement to the police that they passed two men in the park that 
night who answered generally to the description of MacNeil and 
Ebsary. The older man was asking for a cigarette from a young man 
and woman sitting on a bench. 

The evidence establishes Ebsary and MacNeil later initiated 
contact with Seale and Marshall by calling to them from Crescent 
Street and by asking for cigarettes or a light. Seale went towards the 
two men and Marshall joined him shortly thereafter. 

Once again, this is inconsistent with the suggestion that Seale and 
Marshall planned to rob or roll Ebsary and MacNeil. 
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1.2.4 Roy Ebsary's testimony 

Roy Ebsary was the first witness to appear before the Royal 
Commission. It was the only time Ebsary ever testified about the 
incident in the park. 

Q. Okay, what happened as you were walking that path? 
A. Well, there was nothing happened as we were walking the path. 
Q. Okay, just tell us what happened? 
A. When we were up on Crescent Street and almost over to South Bentinck, I heard 

footsteps behind us and there was two fellas jumped around, jumped in front 
of us. 

Q. Two fellas jumped in front of you? 
A. Right. 
Q. They came from behind you and jumped in front of you? 
A. Yes, right. 
Q. And what happened then? 
A. They demanded everything we had on us and the bigger of the two was flexing 

his muscles and telling us what he'd do to us if we didn't dig out. 

Q. But I'm trying to find out what you saw yourself that night. You were walking 
along and someone jumped in front of you? 

A. Yeh, that's right. 
Q. Tell us from there, Mr. Ebsary, what - they demanded, you said, everything 

from you? 
A. Right. 
Q. What happened after that? 
A. They said dig down. 
Q. Dig down? 
A. Right. So the bigger of the one, he grabbed MacNeil around the throat - he took - 

the road's about 40 feet wide he took him across the road and about 60 foot down 
the road, right, toward South Bentinck. 

Q. Now you said the bigger fellow grabbed MacNeil around the throat and took him 
somewhere? 

A. Right, yes. 
Q. Took him where? 
A. We weren't on the - he took him across the street. 
Q. So across the street toward, toward Bentinck Street? 
A. No, toward the park side. 
Q. Toward the park side, okay? 
A. There was bushes there, see. 
Q. Okay, there are bushes down on this part? 
A. Yeh, and MacNeil started to scream. 
Q. MacNeil was screaming? 
A. MacNeil was screaming, you could hear him all over the bloody park. And this 

other fella said to me, he said, dig down man, dig down, and give me all you got. 

Q. All right, now you say the person in front of you says, what did you say, dig 
deep? 

A. Dig man, dig. 
Q. Dig man, dig. What happened, Mr. Ebsary? 
A. Well, I gave him everything I had in my pocket, right. I dug down, dug down. He 

was holding out his hands so I gave to him what I had. And then when I put my 
hand down into the raincoat pocket, like, I found the bloody pocket knife. 

Q. Okay. So you reached in and you found this pocket knife in your Burberry. What 
took place after that? 

A. Well, I was after giving him all that I had, right? 

Transcript, Page 40 

Transcript, Page 41 

Transcript, Page 42 

Transcript, Page 43 

Transcript, Page 45 
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Q. Yes. 
A. So, I put my hand in the Burberry pocket to see what was in there, right. I 

discovered the knife was there, right. And I pulled it out and I opened it, right. 
And then I took a swipe at him. 

Q. You took a swipe at the fellow that was in front of you? 
A. Yeh, right. But I don't know if I connected because the other fellow was 

screaming on the other side of the street and my mind was distracted because I 
didn't know what the hell was happening over there. 

Q. After you took a swipe at him, what, what did the fellow that was in front of you 
do? 

A. He ran the whole length of Crescent Street and went around the bend that's in 
Crescent Street. And that's the last I saw of him. 

As to any conversation taking place, Ebsary testified on direct 
examination as follows: 

Q. Did you have any conversation with these fellows when they jumped in front of 
you? Any talking or anything? 

A. No, there was no talking any more than what the big fella was going to do to us if 
we didn't hand over our - whatever we had in our pockets. 

Transcript, Page 47 

 

Later, he testified that there was a conversation. 

Q. What was it about? 
A. I invited the boys to come up to the house because I was going to have a 

barbecue. 
Q. You invited them to come to the house because you were going to have a 

barbecue? 
A. Right. 
Q. How did that arise, that exchange? 
A. Well, I don't know. 
Q. You must have had some talk before that. You wouldn't meet strangers and say, 

'Come on over to the house and have a barbecue'? 
A. Why not? I often did. 
Q. No, but you would have had to have some kind of small talk before that. 
A. Well if there was, I don't remember what it was. 
Q. You agree with me, though, that it's likely you had some talk before the 

invitation. 
A. Well, if there was, there was damn little. 

On later cross-examination by counsel for Oscar Seale, Sandy's 
father, Ebsary said: 

Q. So you are on Crescent Street and the next thing, there are footsteps that you hear 
coming? 

A. Right. 
Q. Yes, and I take it that these people caught up with you? 
A. That's right. They overtook us as a matter of fact. 
Q. They overtook you and had they passed you? 
A. Well, as soon as they rounded us, they confronted us. 
Q. Yes. That's the point. You see, I want to find out about the invitation for the 

barbecue. 
A. Well, I invited them up to the house because MacNeil and I were bound for the 

house. 
Q. Okay. 
A. And the barbecue. So we bumped into the other two and I said, 'Why not come 

along?' 
Q. I see. I see. But the problem I'm having is that if I was to tell somebody I 

bumped into you I would get the impression that I'm approaching you and we 

Transcript, Page 183 

Transcript, Page 294 
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meet, but if somebody comes from behind and passes me I don't know that I can 
say I bumped into him. 

A. Oh, yes. 
Q. Do you understand the difficulty I'm having? 
A. Oh, yes, quite. 
Q. Well, perhaps you'd just assist me across that? 
A. Now listen. 
Q. Sure. 
A. We're walking along and we hear - or I hear footsteps behind us. 
Q. Sure. 
A. And they're approaching us rapidly, so I figure they're going to try to pass us, 

right? Well, they came right up behind us, right? One goes this way and the other 
fellow goes that way and they turn around and confront us. Now does that clear 
your mind? 

Q. Well, that has cleared me up as far as the meeting and how you became face to 
face. 

A. Right. 
Q. So now you're face to face. Then the invitation for the barbecue, does that 

happen right then? 
A. Right then. 

Q. So these people are now in front of you and you invite them for a barbecue? 
A. Right. 
Q. Was there a response? Did anybody say anything? 
A. The only thing that was said was, 'Dig man, dig,' so they refused to come to the 

house, right? 
Q. I see. 
A. And they wanted whatever we had in our pockets. 
Q. I see. Were you offended by the fact that they had rejected the invitation to come 

to your barbecue? 
A. No, but I was a bit startled when they said, 'Dig man, dig.' 

There is no reference in any of Ebsary's earlier statements, or in a 
tape recording he gave to RCMP investigators during the 1982 
reinvestigation of the Seale murder, concerning any conversation 
about a barbecue or other pleasantries. 

How believable is Ebsary's evidence? Consider the following 
extract from Ebsary's own testimony. Ebsary is referring to one of 
his meetings with David Ratchford, a martial arts instructor who was 
interested in the facts of the stabbing. Ebsary's comments here 
should be borne in mind when considering his other evidence. 

A. My dear boy, what I told Ratchford could have been any bloody thing. 
Q. Why would you want to lie to Mr. Ratchford? 
A. I didn't say I lied to Ratchford, did I? 
Q. Why would you want to tell him, to use your language, 'any bloody thing'? 
A. Repeat that question. 
Q. Why would you want to tell Mr. Ratchford, any bloody thing', to use your 

language? 
A. Because he'd believe it. 
Q. And is that what you do, if someone will believe it, you'll tell them any bloody 

thing? 
A. Right, why not? 
Q. Even now? 
A. Even now. 
Q. Even today? 
A. Even today. 

Transcript, Page 297 

Transcript, Page 204 
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The suggestion that Ebsary invited Marshall and Seale to his house 
for a drink is supported by Marshall's testimony, particularly that 
given at the third Ebsary trial. Ebsary was likely to make such an 
offer. His wife, Mary Ebsary, testified that it was not unusual for her 
husband to bring home complete strangers at odd hours. On balance, 
it is our view that a conversation indeed took place involving 
Marshall, Seale, Ebsary and MacNeil, and that it lasted for several 
minutes. 

1.2.5 The conversation 

Marshall has consistently stated that the conversation included 
references to priests, women and bootleggers. On the other hand, 
MacNeil has just as consistently testified no conversation occurred 
prior to the stabbing, other than a demand to "dig man, dig". 

MacNeil was drunk that night, and his memory may be faulty. 
Under cross-examination by counsel for Donald Marshall, Jr., 
MacNeil agreed there may have been an earlier conversation with 
Marshall and Seale about a light and a cigarette, and that he had 
simply not paid any attention to it. 

If the stabbing had taken place as soon as Marshall and Seale 
joined Ebsary and MacNeil - as MacNeil testified - it would have 
happened within a minute after Marshall and Seale left Gushue and 
Harriss. But if that is what happened, Harriss and Gushue would 
have heard such an attack and its aftermath. Harriss testified she and 
Gushue went home by way of Crescent Street towards Bentinck 
Street, thus placing them directly on the route taken by Ebsary, 
MacNeil, and Marshall. Given that, the more likely explanation is 
that some period of time elapsed between the encounter involving 
Harriss, Gushue, Marshall and Seale and the stabbing of Seale, and 
that this time was taken up by conversation involving Marshall, 
Seale, Ebsary and MacNeil. 

1.2.6 The stabbing and its aftermath 

At the end of the conversation, we believe that either Marshall or 
Seale requested money. In the course of this request, and likely 
because Ebsary's response was less than positive, Seale said, "Dig 
man, dig". We believe this represented, at most, an expression of 
impatience or frustration by Seale, who wanted Ebsary to check 
more quickly to find out whether he had any money, and that the 
request was not accompanied by any verbal or physical threats from 
Marshall or Seale. The comment, however, focussed Ebsary's 
attention on Seale, leading Ebsary to make a statement to the effect, 
"This is for you, black man." He then stabbed Seale. 

Marshall quickly grabbed MacNeil, pushing him aside, but Ebsary 
then confronted Marshall and stabbed him in the arm. Marshall then 
ran. We do not accept Ebsary's evidence that MacNeil was screaming 
and was dragged away by Marshall. We also do not believe Seale ran 
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any distance after being stabbed. 
Following the stabbing, Marshall ran around the perimeter of the 

park looking for help. He met Maynard Chant on Byng Avenue in 
front of Marvel Mattson's residence. Chant, a 14-year-old who was 
on probation on a minor theft charge at the time, had been attempting 
to hitchhike home to Lou isbourg after spending the evening in 
Sydney. Marshall quickly told Chant what had happened and then 
they flagged down a passing car and were driven back to the scene of 
the stabbing. Marshall and Chant got out, and the car left. The driver 
of the car was never sought out nor identified by the police. At the 
scene, Chant tended to Seale, placing his shirt on Seale's wound. 
Seale said nothing to Chant. Marshall meanwhile went to a nearby 
residence where he asked the person there to call for an ambulance. 
Marshall then returned to the scene and stood some distance from 
Seale. 

Marvel Mattson, a former RCMP officer who lived on Byng 
Avenue near the park, testified he overheard Marshall tell Chant 
about the stabbing, and called the Sydney City Police Department to 
advise them of the incident at about ten minutes before midnight. 

1 .2.7 Donald Marshall, Jr. 

The first officer to interview Marshall after the stabbing was 
Sydney City Police Detective Michael Bernard MacDonald (known 
as "M.R. MacDonald"). MacDonald testified that he questioned 
Marshall at City Hospital in the very early morning hours of May 29, 
1971, and that he wrote his notes from memory on returning to the 
police station at around 3 o'clock that same morning. At that time, 
Marshall was not asked to sign a statement. 

MacDonald's notes read, in part: 

Exhibit 38 May 29/72 [sic] 12:10 AM 
I was called at home by Sgt. Len MacGillivray, and I proceeded to the City Hospital 

in my own car, on arriving they were taking in Sandy Seale, Leo Curry and Doucette. I 
noticed Donald Marshall in another small room, and he had a cut on the inside of his 
left anb, about 10 ins, from his wrist. I questioned him as to what happened and he said 
two men stopped them in the park and asked for a cigarette, he said he gave them a 
cigarette and a light, and then one of the men pulled out a knife and said to Seale "This 
is for you black man" and then he drove it into Seale, he then made a dive at me and I 
covered up, but he cut me, I then made a kick at him, around the head, and then I ran 
away to Bentinck St. I hit the sign post when I ran. I then went to the room where Seale 
was, and hoped that I could ask him a question, as to what happened, I was asked to 
leave by Dr. I then helped the Dr., nurse and orderly to lift Seale from one stretcher to 
another, and he was removed to the 3rd floor. Donald Marshall was stitched up, and 
given a needle, and was returned to his home. 

One man heavy set, short, dark blue coat to knees, hair-grey, black low shoes, 
wearing glasses-dark rims. Second man, tall - 511", black hair, clean shaven, corduroy 
coat 3/4-length, brown in color. 

This information, taken from Marshall very shortly after the 
stabbing, is detailed, and includes relatively accurate descriptions of 
Ebsary and MacNeil. Marshall clearly was not reluctant to provide 
these descriptions, and it is reasonable to assume he hoped and 
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expected these men would be apprehended. 
If the stabbing had occurred in the course of an attempted robbery, 

that would surely have come to light once these individuals were 
found. It is illogical and contradictory to suggest that Marshall could 
have been concealing the fact of a robbery while actively seeking out 
and assisting the police to find two individuals who - once found - 
would obviously refer to any robbery. 

It is also worth noting that when Marshall first spoke to 
MacDonald at the hospital, Seale was still alive. Marshall would 
have no reason to believe then that Seale would not survive, and we 
can reasonably assume Marshall would have expected Seale to later 
corroborate his story. 

Given all the circumstances, we believe it is highly unlikely that 
Marshall could have collected his thoughts and composure 
sufficiently to concoct the story he gave to MacDonald. The simple 
fact is that Donald Marshall, Jr. told the truth. 

1.2.8 Ebsary's violent character 

We reiterate our conclusion that the stabbing was a direct result of 
Ebsary's violent and unpredictable character, traits which were 
magnified after he consumed alcohol. The evidence supports the 
conclusion that Ebsary was capable of such dangerous and explosive 
behavior, particularly after having consumed alcohol. 

Mary Ebsary, his wife of 29 years, described him as having a "bad, 
bad temper" when he was drinking. She testified as follows: 

Q. Did he have any kind of temper? 
A. Who, Roy? 
Q. Yes. 
A. Roy was all temper. 
Q. Was he? 
A. Yes. 
Q. How did he show that? 
A. Well, if it was a dull day and you said it would maybe get fine, that would be the 

cause of a storm if it wasn't said the way he liked it said. He was very quick to 
jump at just anything. Anything at all. 

Q. When you say that he'd jump at anything, would he jump physically or with 
words. 

A. No. Verbally. 
Q. Verbally? 
A. Yes. 
Q. Did he have any violent tendencies that you were aware? 
A. Yes. You mean breaking things, throwing things? 
Q. Yes. 
A. Yes. 
Q. How would they be triggered? 
A. I don't know. Possibly the things that were going through his mind. At least - 

that's the only - only way that I can describe that. He'd be sitting in a pensive 
mood and then quite suddenly he'd jump up probably and throw a cup or his 
dinner or anything across the room and from then he'd go on a tear and he'd 
break anything he had - get his hands on. And in the meantime he'd be 
screaming and yelling and - 

Transcript, Page 4535 
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Transcript, Page 4554 

Transcript, Page 4425 

Q. Do you remember this night how drunk he was? 
A. Yeh, well, I'd say he was pretty drunk. 
Q. Pretty drunk. You told us before that particularly when he was drinking he would 

be unpredictable. 
A. Very unpredictable. That's why I never spoke to him when he was drinking. 
Q. Okay. From what you remember of how drunk he was that night would you be 

able to tell if he was in fact in the unpredictable mood that night? 
A. He - It wouldn't have taken anything to arouse him. To make him pretty annoyed 

that night. 

Mary Ebsary testified that she believed Roy Ebsary would, if 
threatened, probably attempt to use reason before resorting to 
violence. Both Mary and Greg Ebsary, his son, testified that he never 
physically harmed or assaulted his family. 

Mary Ebsary told the Royal Commission about an incident in May 
1970 when Roy Ebsary, while drunk, grabbed a long sandwich knife 
and set off in search of Tony Tratnick, a co-worker with whom he 
had had a dispute. The Sydney City Police were called, Ebsary was 
apprehended and subsequently convicted of carrying a concealed 
weapon. (Exhibit 16, Page 105) 

Donna Ebsary, Roy Ebsary's daughter, did not testify before the 
Commission because she now resides in the United States and 
refused to appear. She did, however, give the following evidence at 
the Reference hearing in 1982: 

Q. What can you say as to your father's potential for physical violence? 
A. He had a great potential for physical violence. 
Q. In what sense? Are you able to support that with any particular instance or 

incident? 
A. Can I say it from the past or does it have to be after 1971? Can it be prior to that? 
Q. Just generally if you can cite a particular instance. 
A. Well my father was very easily enraged by things and at which point he would 

not stop at just like beating up the house. He would kill - he would kill things and 
he would - he had on occasions been stopped from going out and killing people. 

Q. Now when you say killing things, what are you referring to when you're talking 
about things? 

A. Well, when I was younger, I was more or less to myself and the only thing that I 
really related to were animals and he on one occasion came into the house, 
grabbed a budgie I had and ripped the head off it. And on another occasion I had 
a cat that I would relate to and he killed that. I had on several occasions had to 
leave home because of the violence that was going on and I didn't feel safe 
around him then. 

David Ratchford, a martial arts instructor who taught Donna and 
who became interested in the Seale murder after discussing the case 
with her, testified that during a visit in 1982 to Ebsary's house: 

A. ... I sat on the chesterfield against a wall and the old fellow seemed to be quite 
nervous. He was pacing back and forth and he told me that the RCMP had been 
in and had taken everything - all his papers and tapes and weapons and things 
that he had in there and had taken everything out of there. And he started to - 
then he started saying to me, he said, 'What are you trying to do to me'?' And I 
said, 'What are you talking about? I don't understand.' And he turned around and 
he had a crudely fashioned knife. It was a knife that had been broke. It had been 
honed, you know, on a grindstone. And he wheeled around - he had the motions 
of a cat. And he wheeled around and in a second flash he had the point of that 
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knife to my throat and my head pushed back against the wall like this. 

Dr. James O'Brien, a psychiatrist who examined Ebsary for the 
Royal Commission, agreed Ebsary was capable of explosive and 
aggressive behavior, particularly after consuming alcohol. 
(Transcript, Page 2347) 

The uncontradicted evidence is that Ebsary was fascinated with 
knives. He would make knives and sharpen them, sometimes on both 
sides, on his own grindstone. He would constantly carry a knife, and 
would often walk about town with the blade of an unsheathed knife 
protruding from his back pocket. (Transcript, Page 4538) His 
criminal record includes two knife-related convictions. Ebsary's 
fascination with knives, together with his capacity for explosive and 
violent behavior, convince us that he was capable of stabbing Seale 
with little, if any, provocation. 

1.2.9 Jimmy MacNeil's evidence 

In concluding that there was no robbery or attempted robbery, we 
have rejected much of the evidence, or at least the tenor of the 
evidence, of Jimmy MacNeil. Much of MacNeil's evidence - 
contained in ten different statements or transcripts of testimony at 
various proceedings - is conflicting and confusing. He was easily led 
by counsel. The following exchange between MacNeil and counsel 
for Oscar Seale will illustrate the point: 

Q. And the tavern then would close at what time? 
A. Eleven thirty. 
Q. Eleven thirty. Now, was it quite short [sic] after the last call that you left or close 

to when it was closing? 
A. Pretty close to after the last call. 
Q. So the last call was at eleven? 
A. Yes. 
Q. Would you have left by quarter past eleven? 
A. Probably. 
Q. Would you have left by ten past eleven? 
A. Probably. 
Q. Would you have left by five minutes past eleven? 
A. Probably. 
Q. Would you have left by one minute past eleven? 
A. Yes. 
Q. Would you have left, maybe, ten minutes before eleven? 
A. Probably. 
Q. I see. How about ten thirty? Could you have left around ten thirty? 
A. Probably ... 

MacNeil had been drinking heavily on May 28, 1971. He admitted 
having consumed some beer, and likely some wine, at home before 
going to the State Tavern. The time he arrived there is not clear. 
MacNeil testified on occasion that it was 5 p.m. and on other 
occasions that it was 8 p.m. He agreed he would drink roughly five 
beers per hour, and that on leaving the tavern he was drunk but not 
paralyzed". He admitted staggering and weaving, but stated he was 
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not falling down. 
His first formal recounting of the incident in the park occurred on 

November 15, 1971, almost six months after the stabbing. (Exhibit 
16, Page 176) On that occasion, the Sydney City Police took 
statements from MacNeil and his brothers, John and David, with 
whom he had discussed the events surrounding the stabbing. The 
statements of MacNeil's brothers indicate that Jimmy MacNeil told 
them essentially the same story he told police. All of the MacNeils, 
for example, mentioned Marshall grabbing MacNeil and putting his 
arm behind his back. The statements of Jimmy and David MacNeil 
mention Ebsary saying, "I have something for you." The statement of 
John MacNeil does not mention any request for money, while David 
MacNeil's reads, "Marshall and Seale asked them for money." 
Jimmy MacNeil's statement contains the "Dig man, dig" reference. 

Let us briefly consider some of the inconsistencies in MacNeil's 
evidence. Was MacNeil drunk? 

Q. Mr. MacNeil, you told my learned friend that you were not drunk that evening, 
that you definitely were not - well, you didn't use those words. That you were 
not staggering or nothing, I think you said. Is that correct? 

A. Yeh, that's correct. I wasn't staggering. 
Q. Mr. MacNeil, are you sure about that? 
A. I'm positive I wasn't staggering. 
Q. So your walk was steady? 
A. My walk was steady, yeh. I wasn't staggering. 
Q. At the time when you had contact with Mr. Marshall and Mr. Seale, did you 

stumble or trip on anything before Mr. Marshall got hold of you? 
A. No, no, I never stumbled. I never tripped. 
Q. Are you sure? 
A. Positive. 
Q. And you indicated to my learned friend that Mr. Marshall took hold of you and 

put your right arm, I believe you indicated, up behind your back. Is that correct? 
A. Yeh. 
Q. What would you say if it was suggested that he was simply trying to keep you 

from falling? 
A. No, he wasn't keeping - he wasn't trying to keep me from falling. No. No. 
Q. You'd disagree with that? 
A. I disagree with it a hundred percent. I disagree with it. 

A. You know, I might have had a little stagger, but I was - I was - you know, I was 
walking. 

Q. You had a little stagger? 
A. Yeh. 

Q. You also told us that after having this beer of perhaps an indefinite number, that 
you had a stagger or a little stagger, but I think you also told us that you didn't 
need any support. You didn't have to hold onto Mr. Ebsary to keep yourself up? 

A. Oh, no. No, I wasn't that - I wasn't that drunk. 
Q. Okay. Now when you say a little stagger does this mean you weave from side to 

side as you're walking? 
A. Yeh. 
Q. Okay. Do you remember doing that? 
A. Yeh. 
Q. Okay. Did you fall down at any time? 
A. Oh no, I never fell down. No. 

Exhibit 3, Page 100 

Transcript, Page 387 

Transcript, Page 395 
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Q. Now I'm going to suggest to you, sir, that's just the kind of feeling you would 
have, not when someone's jacking up your arm, but when someone just grabs 
your arm for a split second maybe when you trip, that's just the kind of feeling 
you'd have, right'? 

A. Yeh. 
Q. Correct'? 
A. Yeh. 
Q. And that today you can't be certain that that isn't what caused the feeling, just 

someone grabbing it for a second when you staggered. right, Mr. MacNeil'? 
A. No. 
Q. You can't be certain? 
A. No. 

There were other areas in which MacNeil contradicted himself in 
his testimony, including whether Ebsary knew MacNeil's father for 
two weeks or six months; whether MacNeil himself had known 
Ebsary for two weeks or six months; whether his view of Marshall's 
red eyes came from a dream; whether his view of Seale's blood and 
intestines came from a dream; whether he and Ebsary were 
approached from behind or from the front; whether he and Ebsary 
turned left on Crescent Street towards Argyle or right towards 
Bentinck Street; whether he and Ebsary were called back by 
Marshall and Seale; whether he saw a knife in the park. 

Under cross-examination by counsel for Donald Marshall, Jr. 
(Transcript, Page 540), MacNeil agreed the reasons for the 
differences in his testimony may include the fact that he was 
drinking, that he had powerful dreams from time to time and that he 
may have received information from other sources. For example, he 
did not know either Marshall or Seale on the night in question, yet he 
was later able to identify Marshall and Seale as the people in 
question from reading accounts of the trial in November 1971. This 
is borne out by the reference in David MacNeil's statement of 
November 15, 1971 that Jimmy did not know Marshall and Seale and 
that he read their names in the paper. 

Despite the many contradictions in MacNeil's evidence, there are 
areas where his testimony and statements have been consistent. He 
has consistently said there was no conversation among the four men 
prior to the incident. During the Ebsary preliminary and trials, he 
was positive no conversation occurred; at the Royal Commission, 
when asked about a number of specific references to priests, women, 
bootleggers and so on, he said that he recalled no such references. He 
categorically denied any reference to an invitation to a barbecue, 
saying he would have remembered it and that Ebsary was as "crazy 
as a bag of hammers" for testifying to that effect. Despite MacNeil's 
consistency in this evidence, we do not accept it for the reasons 
already given. 

He has also been consistent in referring to the fact of the "Dig 
man, dig" reference. He identified the voice as being that of a 
"coloured" man whom he later identified as Seale. Again, under 
cross-examination by counsel for Donald Marshall, Jr. (Transcript, 
Page 574), he said he couldn't be certain whether Seale or Ebsary 
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said these words. Under later cross-examination by counsel for Oscar 
Seale (Transcript, Page 602), he was positive that the statement was 
made by Seale. We accept MacNeil's evidence on this point. 

He has also been consistent in claiming that Marshall held his arm. 
This has not been challenged. But whether Marshall did this in the 
course of assisting a drunken MacNeil or in the course of Seale's 
advances or stabbing has been the subject of dispute and conflicting 
testimony. As indicated, we believe Marshall grabbed MacNeil as 
soon as Ebsary stabbed Seale. It was thus a response to Ebsary's 
action rather than a part of any attempt to obtain money by force. 

MacNeil has been consistent in his recollection of Ebsary saying 
"I got something for you." The first reference to this statement 
occurs in the 1971 statements. We accept his evidence on this point. 
He has consistently maintained that Ebsary stabbed Seale. The truth 
of this is now beyond doubt. 

MacNeil was not an impressive witness. Although he has tried to 
tell the truth each time he has testified, we believe his recollection 
has been seriously affected by time and by his drunken state on the 
night in question, as well as by suggestions from counsel and others. 

In our view, it is probable that Ebsary placed the idea of the rob-
bery and of an attack in MacNeil's mind during the walk from the 
park to Ebsary's house that night. We find it inconceivable that there 
would be no conversation between the two men following this 
incident, particularly in view of Ebsary's evident desire to be a hero 
and to revel in and embellish his own exploits. (The fact that Ebsary 
in his testimony before us claimed personal credit for sinking the 
Bismarck lends support to our conclusion that he would not shrink 
from embellishing a set of circumstances to enhance others' view of 
him. 

Transcript, Page 145 A. You know I killed 3,000 men one morning before breakfast? 
Q. Would you explain that for me? 
A. Yes, I sank the Bismarck.) 

Although Ebsary was intoxicated on the night of the stabbing, we 
believe he was sufficiently astute to recognize his predicament and to 
take steps to "brainwash" MacNeil. This would account for 
MacNeil's outburst to Mary Ebsary after the two drunken men 
reached Ebsary's home on Rear Argyle Street that "Roy saved my 
life". 

But the actions of Ebsary following the stabbing are not consistent 
with those of a man who has resorted to violence only in self-
defence. He and MacNeil not only left the scene quickly, but they 
also made no report about it to the police. In addition, Ebsary told 
MacNeil to avoid the park area on his way home from Ebsary's 
house. Once again, we are drawn to the irresistible conclusion that 
Ebsary stabbed Seale without prOvocation and then attempted to 
concoct a story to make it seem like self-defence. 
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1.2.10 The No cops" statement 

Deborah MacPherson Timmins, who had not previously given ev-
idence about the incident, testified before the Royal Commission that 
she and her boyfriend, Scott MacKay, discovered Sandy Seale lying 
on Crescent Street while they were walking home from the dance. 
MacKay bent down beside Seale, but Timmins did not overhear any 
conversation between them. There was no evidence before us to 
indicate that any conversation took place. MacKay then went to get 
help while Timmins remained with Seale. She testified concerning a 
conversation she said she had with Seale during this time. 

Q. Did you say anything to Sandy during the time that Scott was there? 
A. No, no. 
Q. Okay, and then what happened, did Scott leave? 
A. Yes, he did. I recall Scott going to a home to - he said he was going to [get] help, 

but the house that he went to, they didn't answer the door, like he wasn't gone 
very long, and in that period of time I had said to Sandy, I said, "He's gone for 
help." He said, "No cops," and I sort of kind of backed off. 

Q. (Mr. Chairman) Who said "No cops"? 
A. (Mr. Spicer) Sandy said it. 
A. (The Witness) And then I kind of backed off and ! said - I didn't really say 

anything more. I had no conversation and then he said, "Move me," and like I 
was kind of stunned, I didn't say anything. 

Q. Was anything else said by Sandy when you were there by yourself other than 
that, other than "no cops"? 

A. No, nothing. 
Q. And did you say anything more to Sandy yourself'? 
A. No, no, because I was kind of surprised, you know, that he had said something 

like that. 

Timmins testified that she said nothing to MacKay about the 
comment but later, when interviewed by the Sydney City Police, told 
them about the "No cops" comment. (Transcript, Page 715) She also 
testified to signing a statement. This statement has never been found. 

We consider her evidence as a whole to be fragile. It is unlikely 
the police would destroy or lose any written statement. If there was 
such a statement - including the phrase, "No cops" - it would have 
implicated Marshall, and been kept. It is also highly unusual that 
Timmins did not relay the comment in question to MacKay. For 
these reasons, we are not convinced the comment was made. 

Even if the comment were made, however, such evidence would 
not be inconsistent with our conclusion that neither Marshall nor 
Seale was involved in any criminal activity. Given that Seale's 
parents were strict, it is possible Seale feared he could be in trouble 
with his parents if it were discovered that he was involved with the 
authorities. Seale might also not have wanted his parents to find out 
that he had participated in a solicitation for money from two drunks 
in the park. 
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that Harriss used information given to her by someone else in providing the first story she told 
police. 

that Urquhart, although a secondary player in the Maclntyre investigation, had a responsibility 
to speak out when the investigation was being conducted improperly. 

that Robert Patterson was found by Sydney City Police and questioned but no statement was 
taken. 

that an autopsy should have been performed on Sandy Seale. 

that the information in John Pratico's statement of June 4, 1971 resulted from suggestions 
Maclntyre made to Pratico. 

that Maclntyre's interview with Maynard Chant was conducted in an intimidating and 
unacceptable manner. 

that the information in Chant's statement of June 4, 1971 concerning a dark-haired fellow in 
the bushes, an argument, and Marshall stabbing Seale, resulted from suggestions Maclntyre made 
to Chant. 

that Urquhart did not crumple up and throw away Patricia Harriss' partially completed 
statements. 

We find: 

that the immediate police response to the stabbing was entirely inadequate, incompetent and 
unprofessional. 

that the subsequent Maclntyre investigation was inadequate, incompetent and unprofessional. 

that MacIntyre, without any evidence to support his conclusions and in the face of evidence to 
the contrary, had identified Marshall as the prime suspect by the morning of May 29, 1971 and 
concluded that the incident occurred as the result of an argument. 

that the fact that Marshall was a Native was one of the reasons Maclntyre identified him as the 
prime suspect. 

that MacIntyre accepted evidence that supported his conclusion and rejected evidence that 
discounted that conclusion. 

that Maclntyre should not have ignored the statements given by George and Sandy MacNeil, 
which described two men fitting the descriptions given by Marshall in the park at the time of the 
incident. 

that Maclntyre failed to pursue efforts to locate the two men Marshall had described as being 
involved in Seale's killing. 

that the Sydney City Police Department should have taken advantage of the investigative 
facilities and services available from the RCMP. 

Shortly before midnight on 
May 28, 1971, the Sydney City 
Police Department received a 
report of the stabbing in 
Wentworth Park. Two patrol 
cars, carrying Constables Leo 
Mroz, Howard Dean, Richard 
Walsh and Martin MacDonald 
were dispatched to the scene. 
(Mroz and Martin MacDonald 
have since died; Dean, now 
Corporal Dean, and Walsh, now 

Chief of Police Walsh, both testified before the Royal Commission.) 
The first concern of the constables who arrived at the scene was to 

assist Sandy Seale. While Walsh and Mroz waited for an ambulance 
to arrive to take Seale to City Hospital, Dean and MacDonald drove 
Marshall, who had been cut on the arm, to the hospital in their patrol 
car. After the ambulance arrived to get Seale, Walsh and Mroz 
followed it to the hospital. No police officer remained at the scene, 
made any attempt to protect the scene or cordon off the area, 
conducted a search of the area, or even took any names or questioned 
any witnesses. 

There were two distinct 
phases to the police response to 
the stabbing in Wentworth Park. 
The first involved the crime 
scene investigation - what the 
police did, and did not do - in the 
immediate aftermath of the 
crime. The second involved the 
investigation by Sergeant of 
Detectives John Maclntyre that 
led to Donald Marshall, Jr.'s 
arrest and conviction. 

After considering the 
evidence that will be detailed in 
the pages that follow, we have 
concluded that the police 
response was woefully 
inadequate. In addition, we 
conclude that the subsequent 
Maclntyre investigation was 
conducted in an incompetent and 
unprofessional manner. 

1.3.1 The night of May 28-29, 
1971 
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Shortly after Dean and MacDonald delivered Marshall to the 
hospital out-patient department, they returned to patrol duties. After 
Walsh and Mroz helped undress Seale - they heard him say, "I can't 
breathe" - they too went back to their patrol duties. None of the 
constables returned to the scene of the incident. 

In addition to initially dispatching the constables to the scene, 
Sydney City Police Desk Sergeant Len MacGillivray also notified 
Detective Michael Bernard MacDonald ("M. R. MacDonald"), who 
was at home at the time, having completed his shift at midnight. 
MacDonald also went to the hospital rather than to the crime scene. 

After he arrived there, MacDonald helped place Seale on a 
stretcher and spoke briefly to Marshall. (MacDonald's notes of the 
conversation are included in Exhibit 38, referred to earlier.) 
According to his testimony at Marshall's 1971 trial, MacDonald also 
spoke briefly to Maynard Chant, whose presence had been brought to 
his attention by Constables John Johnston and Frank MacKenzie. 
MacDonald testified that he spoke briefly with Chant at the hospital 
and made arrangements to have him picked up by his father. He has 
no notes or record of that conversation. 

MacDonald received no information from the four constables who 
had been at the scene, although he did say he was advised by Martin 
MacDonald that Marshall had a cut on his left arm. 

At the hospital, no one made any attempt to examine or obtain 
Scale's clothing, no one took an inventory of Scale's possessions, 
and no one asked the hospital to secure Scale's clothing and 
possessions for inspection at a later date. 

Detective MacDonald testified as follows concerning his activities 
after leaving the hospital: 

A. I drove from the City Hospital down to the Crescent Street area and drove 
through the park area. 

Q. You drove through the park area? 
A. Yes, sir. 
Q. May I ask why? 
A. Well, I stopped - I stopped at the corner of Crescent Street and Bentinck and I got 

out of my - I had my own car. I got out of my car and I took my flashlight and I 
walked along the sidewalk on the side the houses were on for around four or five 
houses or so. 

Q. Why - 
A. Well, just looking and maybe I might have picked something up or saw 

something. 
Q. Did you know where Mr. Seale had been found? 
A. From the information I received, yes. Down closer to the bandshell area; you 

know, off the park and Crescent Street. 
Q. Did you walk to the spot where he was found? 
A. No, sir, I didn't. 
Q. May I ask why? 
A. I just didn't. 
Q. I'm sorry. 
A. I just didn't. 
Q. Did you, in fact, find anything on your visit to the park? 
A. No, sir. 

Transcript, Page 1660 
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Although Marshall provided MacDonald with a description of the 
men he said had attacked Seale and him (Exhibit 38) - "One man 
heavy set, short, dark blue coat to knees, hair-grey, black low shoes, 
wearing glasses - dark rims. Second man, tall - 5'11", black hair, 
clean shaven, corduroy coat 3/4-length, brown in color" - and 
although Sydney City Police Department records indicate police on 
duty that night kept a look-out for the two men, the search was 
apparently not afforded any priority. MacDonald's testimony is as 
follows: 

Q. Now, sir, before you went home, at any time during that evening, did you give 
any instructions to any other police officer or constable as to anything that you 
wanted done? 

A. No, just Sergeant MacGillivray. We had a briefing and he was the desk sergeant 
and I think from what I hear, he contacted patrol cars and advised them what to 
look for, for the rest of the night. 

Q. Did you give the information to Sgt. MacGillivray? 
A. Well, I had a briefing with him on this incident. 
Q. Okay. When you say a briefing, what exactly does that mean? 
A. Well, I - to the best of my knowledge I explained to him what took place on 

Crescent Street and the men in the patrol cars, what they - you know, for the rest 
of the night what they would look for and maybe somebody came back into the 
park fitting the description that I received from Marshall and if they wanted to 
look around the park area, you know, if they had a few minutes to spare away 
from their regular patrol. 

Q. Were you treating this as a priority at the time? 
A. Pardon, sir. 
Q. Were you treating this investigation as a priority on three o'clock on the Saturday 

morning? 
A. Well - yes. 
Q. You're telling us that the patrolmen would look around if they had time off from 

their other duties? 
A. Right. Well, they had the rest of the city to look after also. 
Q. I see. That sounds like, sir, that the rest of the city becomes a priority and this 

investigation would take second place? 
A. Well, that's hard to - hard to explain. 
Q. Do you recall giving any specific instructions to Sgt. MacGillivray as to what 

you'd like the constables to do for you? 
A. Well, like I explained to - if they had a few minutes, they'd go in the park area 

and some of them can do some walking, you know, around the area of the crime. 

Various police officers, including RCMP officers, testified before 
the Royal Commission. When asked about police procedure on the 
night in question, they were unanimous in describing the crime scene 
investigation - the failure to secure the crime scene, the failure to 
interview everyone present in the park, the failure to obtain 
statements from Marshall and Chant - as woefully inadequate and 
deficient. The Royal Commission shares this view. 

The response by the Sydney City Police Department on the night 
of May 28-29 was incompetent to the point of negligence. Had 
proper and thorough investigation techniques been followed, it is 
highly unlikely that later events would have unfolded as they did. 

The police should have taken the elementary steps of securing the 
crime scene, interviewing everyone present in the park area when 
they arrived, recording their names and asking certain basic 
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questions. If this had been done, it might have confirmed that two 
individuals answering the description given by Marshall were 
actually in the park. The police might also have noticed and perhaps 
later located the car that carried Marshall and Chant back to the 
scene. 

The police should also have taken an immediate statement from 
Marshall himself. Their failure to do so is startling. While Detective 
MacDonald's notes are detailed, they lack the formality of a 
statement. If Marshall had signed a full and complete statement 
within an hour of the event, such a statement might have seemed 
more credible to investigators than the one that was finally taken 40 
hours later, after Seale had died. 

Perhaps the most grievous error in the police response that night, 
however, was their failure to interview and take a statement from 
Maynard Chant. After Marshall and Seale had been taken to the 
hospital, Chant left the park to hitchhike to Louisbourg. Constables 
John Johnston and Frank MacKenzie noticed Chant holding a blood-
stained shirt. They questioned him about the stabbing in the park and 
Chant replied that he "had seen it all." He was then taken to 
MacDonald who was at the hospital. 

Detective MacDonald testified he viewed Chant as "just a normal 
hitchhiker." (Transcript, Page 1638) In our view, this is beyond 
belief. A blood-stained shirt is not the trademark of a normal 
hitchhiker. Since Johnston and MacKenzie thought it necessary to 
bring Chant to the hospital, surely they would also have reported to 
MacDonald that Chant had said he had seen everything. 

MacDonald should have interviewed Chant immediately and 
carefully and should have taken a full statement. If this had been 
done, we believe Chant would likely have told the truth and not have 
cast himself, as he did later, as an eyewitness. Marshall's arrest 
would never have happened. 

MacDonald testified that he did not usually take statements from 
witnesses until there was a suspect. It should not be necessary to 
have a suspect in order to take statements. MacDonald's practice in 
this respect exhibited a basic lack of understanding of police 
investigative procedures. A factual statement from a witness is just 
that. How can a suspect be identified until statements have been 
taken and information obtained? Surely, the most reliable statement 
is one taken while recollections are fresh. There is no satisfactory 
excuse for MacDonald not taking formal statements from Marshall 
and Chant that night at the hospital. 

1.3.2 The Maclntyre investigation 

There is conflicting evidence over how Sergeant of Detectives 
John MacIntyre was notified of the stabbing that night. MacIntyre 
testified that he was not feeling well and had gone to bed. He says he 
was awakened by a call from MacDonald, who advised him of the 
stabbing. MacDonald gave him the details as he knew them, and 
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MacIntyre says he told him to go as far as he could with the 
investigation that night, and to call him back if necessary. 

MacDonald himself testified he had no contact with MacIntyre, 
and that Sergeant Len MacGillivray called MacIntyre after 
MacDonald returned to the police station at around 3 a.m. 
MacDonald's statement of May 11, 1982 to the RCMP, on the other 
hand, indicates that MacDonald did call Maclntyre. (Exhibit 99, Page 
95) 

The question of how he was first informed is not important to the 
outcome of subsequent events, but it is worth noting that the 
witnesses do agree that MacIntyre was notified of the stabbing within 
a few hours after it occurred, and that he did not come out to take 
personal charge of the investigation that night. 

We do not believe MacIntyre can be faulted for that decision. 
However, while it was reasonable for him to instruct MacDonald to 
continue with the investigation during the night, one would certainly 
have expected MacDonald to report to MacIntyre on the results of 
that investigation first thing in the morning. It would have been 
grossly incompetent for MacIntyre, as the police officer in charge of 
the investigation, not to get an initial and complete briefing from the 
officer in charge of the early investigation. 

MacDonald testified as follows: 

Q. ...Did you work the next day, that Saturday? 
A. Yes, I was out at half past seven in the morning. 
Q. Not much sleep? 
A. No. 
Q. Were you scheduled to work that Saturday? 
A. No, sir. 
Q. Why did you come out? 
A. Well, it was the nature of the crime and I knew Sergeant MacIntyre would be out 

early and maybe other detectives. I'm not sure who came out. I know Sgt. 
MacIntyre did come out early in the morning, you know. 

Transcript, Page 1672 

  

Q. And when did you first speak to Sgt. MacIntyre about the case? 
A. When he came out in the morning. 
Q. Do you know how early that was? 
A. It could have been close to eight thirty, nine o'clock. 
Q. Eight thirty, nine o'clock, and where did you speak to him? 
A. In the Detective Office. 
Q. And what did you tell him? 
A. I explained to him what took place. I read my report to him and I read this - this 

report here and from there we - 
Q. You read over your notes? 
A. Yes, sir. 

   

MacIntyre, on the other hand, testified that: 

Transcript, Page 5915 

 

Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 

Do you remember arriving [at the police station'? 
I remember being down there, yeh. 
Okay. And what would you've done when you first arrived? 
I would've looked at any reports that were there and talked to the police there. 
Would you have talked to MacDonald? 
No, MacDonald - I didn't see MacDonald. 
You didn't see MacDonald? 
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A. No. 
Q. Would you have not called him to find out what he did? 
A. No, I didn't call him, no. 
Q. But he was the man who had done the investigation the night before. 
A. That's right. 
Q. Did you have any written report from him? 
A. No, I don't - No, I didn't have any. No. 
Q. Well, how would you know what he did'? 
A. Well, I'd - I expected that he would be in touch with me. 

Q. ... MacDonald ... testified he made his own notes. Would those have been 
available - with you? 

A. No, I didn't see those. 
Q. In fact, I think he testified that he went over them with you. 
A. No, I didn't see those, sir. 
Q. But you don't recall that? 
A. No. No. 
Q. Have you ever seen his notes? 
A. ...I don't recall seeing his notes, no. 

The Royal Commission rejects Maclntyre's evidence on this point 
and finds that MacDonald did come to work on Saturday, his day off, 
and that he reviewed his notes with John Maclntyre. 

1.3.3 Maclntyre assumes control 

Maclntyre assumed conduct of the investigation on the morning of 
Saturday, May 29, 1971. He testified he reviewed the crime reports 
compiled on the previous shift after which "I think I left the police 
station and I went to the park area looking for clues over there". 
(Transcript, Page 5929) 

Early on the morning of May 29, Maclntyre and Constable Ed 
McNeill, another Sydney police officer, spoke to Sergeant Murray 
Wood of the RCMP. Wood testified he had no independent 
recollection of this discussion, but he made detailed notes 
immediately following the discussion. His notes were introduced as 
Exhibit 40, and read, in part: 

29-May-71 
9:30 am - 11:00 am office & Sydney City Police Station Re: Stabbing in Wentworth 
Park early A.M. this date. Two youth Seal (sic] & Marshall. 
Conversation with Edward MacNeil ]sic[ & Det. Maclntyre feeling at this time 
Marshall was responsible and incident happened as a result of argument between both 
Seal [sic] & Marshall. 
Mentioned Rotary Park incident two weeks previous where knife was used. Thought at 
this time to be no connection. 
Only description received from Marshall was a man 45/50 yrs. with grey hair. 

Wood was unable to identify which of the two Sydney officers was 
the source of the information. Neither Maclntyre nor McNeill had 
any recollection of the conversation. McNeill did testify that he 
would not have expressed an opinion or offered a description in the 
presence of Maclntyre, the senior investigator, but would have let 
Maclntyre do the talking. 
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We believe MacIntyre did indeed provide this information to 
Wood. We have no doubt of the accuracy of Wood's notes, and the 
evidence of the relationship between the constables and the 
detectives of the Sydney City Police Department clearly establishes 
that constables took little initiative in searching for information and 
offering opinions to the detectives. This would apply even more so 
when they were dealing with the Sergeant of Detectives. 

Two other points from Wood's notes bear noting. The first is his 
reference to a man "45/50 yrs. with grey hair". Nowhere in the 
Sydney City Police Department records from May 29 is there a 
description that refers to grey hair. Mroz's report (Exhibit 16, Page 
10) refers to "a man in his mid-40's, very tall and having white hair." 
Dean's report (Exhibit 16, Page 4) refers to "a tall fellow with white 
hair and a short fellow." The only reference to grey hair is in 
Detective MacDonald's notes. While MacDonald's notes make no 
reference to age, it is a reasonable conclusion that the reference to 
"grey hair" in Wood's notes originated with MacDonald. This, in 
turn, supports our earlier conclusion that MacIntyre spoke to 
MacDonald before speaking to Wood. 

Wood's notes also refer to a knife incident in Rotary Park in 
Sydney two weeks previously. The fact that MacIntyre and/or 
McNeill immediately concluded there was no connection between 
that incident and the Seale stabbing suggests that they had decided - 
without any evidence or investigation - that Marshall was responsible 
for the crime. 

The information they gave to Wood is disturbing. Not only does it 
focus on Marshall as the person responsible, but it provides an 
invented context for the stabbing. According to Wood's note, 
"feeling at this time, Marshall was responsible and incident happened 
as a result of argument between both Seal [sic] and Marshall." 

At this point, however, none of the information made available to 
MacIntyre suggested there was an argument between Marshall and 
Seale. The police reports indicate that Marshall was at the scene 
when the police arrived and that he himself had been stabbed. None 
of the police reports suggests Marshall was involved; on the contrary, 
the reports consistently indicate that the police officers at least 
initially accepted Marshall's explanation and undertook a search for 
the two men he described. M. R. MacDonald's notes set out 
Marshall's version of the stabbing, and the police report filed by 
Constables Johnston and McKenzie at 1 a.m. Saturday morning, May 
29, (Exhibit 16, Page 6) confirms that Maynard Chant had been 
picked up and had stated that "he had seen what had happened". 
There was no suggestion that Chant had seen Marshall stab Seale or 
had heard them arguing. 

Although MacIntyre said he had no knowledge at that time of any 
altercation between Seale and Marshall and said, "I hadn't made up 
my mind at that time" (Transcript, Page 5940), we believe MacIntyre 
had identified Marshall as the prime suspect by the morning of May 
29 - less than 12 hours after the stabbing - and had surmised, if not 
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concluded, that the stabbing arose out of an argument between Seale 
and Marshall. 

None of this is to suggest it is unreasonable for police officers to 
surmise how a crime may have been committed and then be alert for 
evidence consistent with their theory of the case. What is not 
acceptable is for police officers to formulate a theory that has no 
evidence to support it and some evidence against it, and then to adopt 
that theory to the exclusion of any others. That is what John 
MacIntyre did, and by so doing, he compromised the objectivity and 
impartiality of the ensuing investigation. 

Why did MacIntyre focus so quickly on Marshall? Ed McNeill 
testified the police department knew Marshall as a troublemaker and 
a tough kid. (Transcript, Page 2629) These factors, combined with 
the fact that he was present at the time of the stabbing, would not 
have helped Marshall's cause, McNeill said. 

We also believe the fact that Marshall was a Native is one reason 
why MacIntyre singled him out so quickly as the prime suspect 
without any evidence to support his conclusion. We are convinced 
that if Marshall had been White, the investigation would have taken a 
different course. We have no direct evidence to support this belief. It 
is our opinion based on our observation of many of the witnesses 
who appeared before us. 

A Native person in Sydney in 1971 was a member of a severely 
disadvantaged minority. Socializing between Natives and Whites on 
an equal footing was unknown in Sydney, and the police actively 
discouraged White girls from fraternizing with Native boys. We were 
left with the impression that many people in Sydney in 1971 believed 
Natives were not "worth" as much as Whites. Since a Native 
"troublemaker" would be worth that much less, Marshall's story 
scarcely merited consideration. 

Regardless of his reasons, it is clear that MacIntyre regarded 
Marshall as a troublemaker. Emily Clemens, the mother of Joan 
Clemens, Marshall's girlfriend at the time, testified that MacIntyre 
had said prior to the stabbing incident that Marshall "would make the 
mistake sometime in the near future that he would probably ... get 
him - pick him up on it". (Transcript, Page 3475) Although we do not 
believe MacIntyre deliberately set out to convict Marshall while 
believing he was not guilty, that does not excuse his behavior. 

MacIntyre's blind belief in Marshall's guilt dominated his conduct 
of the investigation and committed it to a course that was designed to 
seek out only evidence to support his theory. This "closed-mind" 
approach, stubbornly pursued, resulted in a flawed investigation, 
culminating in the charging of Marshall for the murder of Seale. 

MacIntyre's direction of the beginning stages of his investigation - 
like the department's crime scene investigation the night before - was 
also inadequate and incomplete to the point of incompetence. For 
example, on May 29, 1971 the police investigation consisted of 
walking around the park, where police found a tissue with blood on 
it. Incredibly, however, they did not conduct any systematic canvass 
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of the houses in the area where the incident took place. Questioning 
residents to find out if they saw or heard anything should not only be 
considered elementary police procedure, but might also have been 
especially relevant in light of MacIntyre's theory that the stabbing 
had been the result of an argument, during which there likely would 
have been raised voices. Despite that, the police took no statements 
and conducted no interviews. This continued failure to take 
statements, at least from Marshall and Chant, is astounding. 

After MacIntyre assumed conduct of the investigation, the police 
made no attempt to locate the two men Marshall had described, or 
even to search through police records to determine if someone 
matching the descriptions given by Marshall had ever been convicted 
of any crime involving knives. In fairness, the Sydney City Police 
Department record system did not allow retrieval of names by type 
of offence. The records were filed by name, so a laborious card-by-
card search would have been the only way of reviewing previous 
knife offences unless one knew the name of the person involved. 
Although Roy Ebsary had been convicted of carrying a concealed 
knife on April 9, 1970, and his record was filed under his name at the 
Sydney City Police Department, the only way for the police to have 
identified him would have been for a police officer to remember the 
incident and connect Ebsary with the description Marshall had given. 

However, the Sydney City Police Department could have taken 
advantage of the more comprehensive resources available from the 
RCMP in conducting its investigation. The RCMP Identification 
Section could have provided such services as photography, 
fingerprint examination, planning and sketching and other related 
services. RCMP Staff Sergeant John Ryan, who was stationed in the 
Identification Section in Sydney from 1969 to 1972, testified he 
contacted either Detective MacIntyre or Detective Urquhart on 
Monday, May 31, 1971, and offered his services in their 
investigation. He testified he was told, "Not at this time." 
MacIntyre had no recollection of any call from Ryan, but did 
state the following: 

Transcript, Page 5937 

  

Q. Why wouldn't you accept his offer to get his expertise or the expertise of his 
section? 

A. Well, I just didn't do it at that time. I didn't think - I thought I'd carry on myself. 
Q. And what were you going to do from an Ident point of view? 
A. From an Ident point of view? 
Q. Yeh? 
A. Well, there was nothing there to do it except to look for the weapon at that time. I 

had the scene drawn by the City Engineer's Department a couple of days - 

The Sydney City Police should have made immediate use of the 
resources offered by the RCMP. Indeed, they should not have waited 
for the RCMP to offer, but should have initiated the request 
themselves. Nothing relevant may have surfaced, but a thorough 
examination and recording of the crime scene should be considered 
as a basic element of any police investigation. 
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Apparently on its own initiative, the RCMP did take some interest 
in the case. Early in the investigation, officers looked for the white 
Volkswagen with two men in it that John Pratico had referred to in 
his May 30 statement to police (about which we will have more to 
say shortly). An RCMP officer also accompanied MacIntyre to New 
Waterford in connection with the investigation. And, on Sunday. 
May 30, 1971 at 3:11 a.m., the RCMP General Investigation Section 
(GIS) in Sydney did send a telex to division headquarters in Halifax. 
The telex, directed to Maritime Crime Index Record System (MCIS), 
includes the following: 

...Circumstances presently being investigated by Sydney PD investigation to date 
reveals Marshall possibly the person responsible however Marshall states he and 
deceased were assaulted by an unknown male approx 58 to 6 tall grey hair approx 50 
yrs who stated he did not like Indians or negroes and assaulted both persons with a 
large knife. Search of the area failed to produce the weapon involved. May records be 
checked for person(s) in Sydney met area using similar type MO with photos etc fwd to 
NCO I/C Sydney Det. 
Sydney Det. 

None of the Sydney City Police Department and RCMP witnesses 
we questioned about this telex was able to shed any light on how it 
originated or whether there was a response. If there was, it has not 
been found. 

Given that the Sydney City Police turned down an RCMP offer of 
identification services, and that there is no evidence any Sydney 
police officers even considered a records check, we believe the 
Sydney RCMP probably forwarded this telex on its own initiative. 
The telex confirmed that the investigation was being conducted by 
the Sydney City Police Department and that Marshall was "possibly 
the person responsible". The descriptive information is more detailed 
than in Sergeant Wood's notes, leading to the conclusion that the 
RCMP had received additional information from the Sydney City 
Police Department. 

There is a strong similarity between the information contained in 
the telex and in the statement Donald Marshall, Jr. gave to police at 
4:50 p.m. on May 30, 1971. (Exhibit 16, Page 17) The reference to 
"not liking indians and negroes" and the description of the assailant 
correspond closely. MacIntyre testified he spoke to Marshall at 
various times on Saturday, May 29, and we believe Marshall told 
him this general information during these discussions. MacIntyre 
also testified that he was at the Sydney police station until very late 
Saturday night. We believe MacIntyre must have given this 
information to the RCMP some time during the night of May 29. The 
triggering event for the RCMP telex was likely Seale's death, which 
transformed the stabbing into a murder. 

Exhibit 16, Page 90 
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1.3.4 Seale's death 

Sandy Seale died early in the evening of May 29. At the time of 
his death, he had been in hospital for almost 20 hours and had 
undergone two operations. 

No autopsy was ordered, nor was one required by law. The 
likelihood that an autopsy would have provided any information 
concerning the circumstances of the incident may have been slim, 
but we believe an autopsy should have been performed anyway, not 
so much to determine the cause of death, but to see if there was any 
forensic information that might assist in establishing the 
circumstances surrounding the death. 

If the police had ordered an autopsy, its results, coupled with a 
detailed physical examination of Seale when he was admitted, might 
have helped determine whether there had been a fight, the precise 
nature of the wound and whether Seale had been drinking. No one 
could have known at the time whether such information would be 
relevant. In hindsight, it probably was not, but that does not change 
the fact that a thorough investigation of a murder or potential murder 
requires a competent forensic autopsy of the victim. 

1.3.5 May-June, 1971 statements 

Between May 30 and June 4, police searched the park area and 
attempted to drain the pond in Wentworth Park in a fruitless effort to 
find the murder weapon. They also interviewed a number of persons 
and took some statements. 

The first statement taken in the investigation was taken from 
Marshall at 4:50 p.m., Sunday, May 30. The statement read: 

Exhibit 16, Page 17 1971 
May 30 - 4:50 P.M. 
Statement of Donald John Marshall, age 17 yrs., residing at 38 MicMac St., Sydney - 
About 12 P.M., Friday night, I came through the park from the direction of George St. 
near the tracks. I met Sandy Seale in the park coming towards me. We walked together. 
We met Bob Patterson. He was drunk. We asked him if he knew us and he called us by 
name. We told him to sit down. We started to walk to the bridge. We stood there for a 
few seconds; 2 men whom we did not know called us up from Crescent St. They asked 
us for 2 cigarettes. I gave them to them; also a book of matches. The old guy started to 
talk to me about women. I said lots of them in the park; also they wanted to know 
where a bootlegger was. 
I asked them where they were from and they said Manitoba. I asked then if you guys 
are priests and the tall fellow said we are. One fellow had a long blue coat on. They 
told us we don't like coloured people and Indians. The old guy turned to Sandy and 
said there is one for you black boy and he put the knife in his stomach. He then took the 
knife out of Sandy and swung at me and put it in my left arm. He told me there is one 
for you too Indian. 
I stood for 2 seconds and then I ran for help. 
They both ran away up back of a green house. I circled around and got help. The police 
were called and the ambulance. 
Q. Did you know these fellows 
A. No 
Q. Did you ever see them before 
A. No 

 

44 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



Q. Describe these fellows to me 
A. 1 fellow - the small fellow was 5-9-10 - 190 lbs hair - grey combed back. Wore 

glasses (black rimmed) age 50 yrs. Long wide face. Long blue coat; dark blue 
sweater; black shoes-rounded toes. 
The other fellow - brown cordoroy short coat - 5-11 - 150- hair-black. Short hair 
- age 35 yrs - he was wearing a blue sweater too - V neck sweater with buttons - 
both of them - thin faces. 

Signed: Donald Marshall 
May 30th-5:12 P.M. 
Sergt. Det. J. F. MacIntyre 

The descriptions provided by Marshall in his statement 
corresponded to those he had given Sergeant MacDonald the night of 
the stabbing. 

Maynard Chant's statement, taken at 5:15 p.m. on May 30, 1971, 
suggested that Chant had been walking across the railway tracks in 
Wentworth Park when: 

... I seen 2 fellows walking and 2 more walking kind of slow talking. The 2 fellows 
who stabbed Donald Marshall and Sandy Seale - they talked for a few minutes over on 
Crescent St. One fellow hauled a knife from his pocket and stabbed one of the fellow - 
so I took off back across the tracks to Byng Avenue and started to walk toward the bus 
terminal. Then I seen Donald Marshall coming down. I turned around and started to 
walk the other way. Donald caught up me and said look what they did to me. He 
showed me a long cut on his left arm. Then he said help me - my Buddy is over on the 
other side of the park with a knife in his stomach. Then we started to look for more 
help. We met some boys and girls - one of the girls gave Donald a handkerchief - we 
got a car to take us over to where Seale was lying on the pavement. I took my shirt and 
put it around his waist and Donald went to a grey house and asked the man if he would 
call an ambulance. 

John Pratico's statement, taken 45 minutes later at 6 p.m., says that 
he left the dance at about midnight and briefly met up with Marshall 
and Seale. After he left them: 

I went down Argyle St. and went over Crescent St. I was over by the Court house when 
I heard a scream. I looked. I seen 2 fellows running from the direction of the 
screaming. 

Both Chant and Pratico also gave descriptions of two men. These 
differed markedly. Pratico said, "one had a brown corduroy jacket - 
5'5", dark complexion, heavy set. The other, grey suit, about 6' tall; 
husky; red sweater - like a pullover." Chant said, "one man about 
6'2" - light brown hair; dark pants; suit coat - over 200 lbs. The other 
fellow 6' tall - dark pants; dark hair - 165 lbs." 

Chant testified that he concocted the story about the two men after 
he saw Marshall at the police station in the late afternoon on Sunday, 
May 30. (Transcript, Page 818) He remembered Marshall appearing 
angry and saying to Chant: "There were two of them, wasn't there?" 
Chant said that he was frightened by Marshall's appearance and 
demeanor. When questioned about the detailed description of the 
event and his route contained in the statement, Chant testified that he 
had "conjured" it up to make his story believable. He stated that once 

Exhibit 16, Page 18 
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he had agreed with Marshall that there were two of them, he felt he 
had to stick with this story. 

Q. What was to stop you from saying Mr. Marshall said there was two and simply 
leaving it at that? 

A. I don't know. I'll be honest with you, the only thing I can say is I felt pressured 
myself and - 

Q. You felt pressured? 
A. I felt pressured by what he - When he said that I was scared. I felt pressured. 
Q. Where was that pressure coming from? 
A. From - 
Q. From him? 
A. - within 
Q. From yourself? 
A. Yeh, I felt pressured within myself, but I - as I stated before that the way - 

because of his appearance and because of the way he said it that I felt - I was 
scared and it caused me to say, 'yes,' that there was two of them, and then 
realizing what I had done I realized that I would have to - that this particular 
statement I would have to give reference to that if I said that I had saw two men 
then I would have to give a statement in reference to saying that I had saw two 
men. 

There is no firm evidence about how or why Pratico was 
interviewed on May 30. A 16-year-old youth, he was at the time a 
patient of Dr. M. A. Mian, a Sydney psychiatrist who had diagnosed 
him as a schizophrenic with a "rather childish desire to be in the 
limelight or centre of attention". On Saturday, May 29, Pratico was 
with two other youths, Rudy Poirier and Glen Lamson, outside 
Poirier's house on Bentinck Street when Marshall came by and told 
them what had happened in the park. Pratico was subsequently 
interviewed by the police and signed a statement on May 30 at 6 p.m. 

In his statement, Pratico said he had heard screaming and saw two 
men running away from the stabbing scene and jumping into a white 
Volkswagen. He said he had seen the men at the dance earlier, and 
that a man named Robert (Bobby) Patterson had told him they were 
from a Toronto bike gang. 

When Pratico testified before the Commission, he was not an 
impressive or reliable witness. He said he had no recollection where 
the information in his May 30 statement came from. 

On Monday, May 31, police took a joint statement from George 
and Alexander (Sandy) MacNeil, two teenagers at the dance: 

1971 
May 31st, 6:30 P.M. 
Statement of George Wallace McNeil, 18 yrs., 91 Bungalow Road and Roderick 
Alexander McNeil, 17 yrs., 84 Bungalow Road, Coxheath. 
We left the dance at St. Joseph's Hall, Friday night 11:40 P.M. We walked through the 
park and seen 2 men hanging around. Description as follows: 
1 man - grey haired; grey or white top coat - 5-9 W. 180 lbs. hair flat on his head, no 
wave - straight back - round fat face trampish looking - late 50's 
2nd man - tall 6 ft. or better thin [sic] average size - dark hair - late 30 or early 40 yrs - 
thin face, brown jacket - short. 
They spoke to a fellow and girl sitting on a bench closest to the railroad tracks as you 
came over the hill. They asked them for a cigarette. The grey haired fellow said he had 
just a dollar. We kept on home. We called at Fatima at a school dance on the way home. 

Transcript, Page 830 
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Q. Did you know Sandy Seale 
A. Yes, to see him 
Q. You seen him at the dance hall that night 
A. Yes 
Q. He was there when you left 
A. Yes. He was outside of the hall - all the tickets were sold early. 
Q. Would you know them again 
A. We don't know. 

Signed: George McNeil 
Sandy McNeil 

This confirmed the presence in the park of two men generally 
answering the descriptions of MacNeil and Ebsary, and gave 
MacIntyre descriptions which corresponded to those provided by 
Marshall. 

MacIntyre's failure to pursue this corroborative information from 
two disinterested witnesses confirms our view that he was only 
prepared to consider information consistent with his own theory of 
the stabbing. In his affidavit filed in connection with the 1982 
Reference, MacIntyre acknowledged the relevance of the MacNeils' 
statement, but said "the statement appeared at that time to have been 
superseded in importance by those subsequently taken from" Chant, 
Pratico and Harriss. 

Early in the week MacIntyre visited Wentworth Park. He 
suspected that Marshall had provided the information Pratico gave in 
his first statement, and testified that he visited the park late at night 
and "I walked that area there to see what I could see and what Pratico 
told me he could see". 

Q. ... what was the purpose of that visit? 
A. ... it was my thinking that he [Praticol couldn't see what he did see over by the 

court house when he said he'd heard those screams and seen this - those people 
jump into a Volkswagen and what have you, that he couldn't see it from that - the 
distance he was at and I thought I should have another talk to him. 

As a result of his visit to the park, MacIntyre decided Pratico was 
not telling the truth and should be re-interviewed. In our view, that 
decision was justified. Given the location where Pratico claimed to 
be in his statement and the location of the stabbing, he likely could 
not have seen the activity referred to in his statement. 

Pratico's second statement was as follows: 

June 4, 1971 
10:45 A.M. 
Statement of John Louis Pratico, age 16 yrs., residing at 201 Bentinck St., Sydney. 
Last Friday night I went to the dance at St. Joseph's Hall, George St., Sydney. I went 
with Bobbie Christmas; Donald Gordon and I met Bob Janes from Alexander St. there. 
He gave me money to get in. This was about 9:30 P.M. I was at the dance till about 10 
or 5 to 12. Then I walked out by myself. 
I met Donald Marshall and Sandy Seale. We walked to the corner of Argyle St. Donald 
said John come down to the Park in a rough voice. I said No. I went down Argyle St. 
and over Crescent St. I was walking on the park side. I seen Sandy and Donald on the 
other side of the bridge stopped. I did not pay much attention to them. I kept walking 
for the tracks. On the tracks, I stopped where I showed you. Then Donald Marshall and 
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Sandy Seale were up where the incident happened. I heard Sandy say to Junior, you 
crazy Indian and then Junior called him a black bastard. They were standing at this time 
where the incident happened. They were still arguing. They were talking low. I could 
not make out what they were saying. 
Q. Which way was Sandy Seale facing 
A. Facing the tracks 
Q. Which way was Donald Marshall facing 
A. The street 
Q. How close were they 
A. Arms length 
Q. What did you see or hear next 
A. I did not hear. I just seen Doald [sic] Marshall's hand going towards the left hand 

side of Seale's stomach. He drove his hand in - turned it and pulled it back. 
Q. What happened then 
A. I seen Sandy fall to the ground and Donald Marshall running up Crescent St. 

towards Argyle St. 
Q. What did you do 
A. I run home up Bentinck St 
Q. Were you standing on the track at the time Sandy Seale fell to the ground 
A. Yes. I was 
Q. Why were you standing there 
A. I was drinking a pt. of beer 
Q. Was there anybody else around the scene 
A. Nobody - not a soul 
Q. Did Seale scream when Donald Marshall struck him in the stomach 
A. He screamed - aah 
Q. How long did you know Sandy Seale 
A. 4 or 5 years 
Q. How long did you know Donald Jr. Marshall 
A. Since last summer 
Q. Did you ever quarrell [sic] with either boy 
A. No 
Q. Were you talking to Sandy Seale at the dance 
A. Yes outside about 10:30 P.M. 
Q. How far away would you be from Sandy Seale and Donald Marshall when they 

were on Crescent St. 
A. 30 to 40 feet 
Q. How long were they standing there 
A. About ten minutes. They were arguing over something 
Q. How is it you did not come down where they were at 
A. I was scared 
Q. Did they notice you on the tracks 
A. I don't know 
Q. Would there be any obstruction between you and Sandy Seale and Donald 

Marshall when you were on the tracks from them seeing you 
A. Bushes between them and me - blocking the view on them. It was easier for me 

to see them 
Q. Did you see Donald Marshall since 
A. Yes, Saturday or Sunday. 

Pratico testified that in the course of questioning him, MacIntyre 
told him "we have a witness saying you were in the park that night." 
MacIntyre denied this. Pratico also testified MacIntyre told him that, 
if he didn't tell the truth, he would go to jail. MacIntyre denied this. 

In his testimony, MacIntyre initially told the Commission he had 
not spoken to Pratico between the time of his May 30 statement and 
the one taken on June 4. 
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Q. Had you seen him since you had taken the statement on May 30 until he was 
brought to your office on June 4, which was a Friday? 

A. No. No. 
Q. So this was your first contact with him from the first statement until the second. 

And you told him, "I don't think you" or words to this effect: "You weren't 
telling me the truth before, I want the truth?" 

A. That's right, yes. Some words to that effect. 

We have concluded that MacIntyre was not telling the truth when 
he made this denial. Pratico's statement includes the statement - "On 
the tracks, I stopped where I showed you" - indicating that MacIntyre 
had been with Pratico in the park before the statement was taken. 
When MacIntyre was asked about this, he reluctantly agreed that he 
must have been in the park with Pratico prior to June 4: 

Q. ... what does he mean, "where he showed you?" 
A. Well, I have no recollection of - of picking him up, but I would say that that must 

have - that he must have showed me where he was standing and I must have been 
in the car. I don't know. 

Q. You must have been in the park with him? 
A. No, but I mean, "I stopped where I showed you." 
Q. He stopped on the tracks, "where I showed you?" 
A. Yeh, yeh. 
Q. He must have showed you where he stopped in the tracks? 
A. Yeh, that's what I'm saying. 
Q. So when were you in the park with him? 
A. It must have been the morning he was picked up. 
Q. Did you pick him up? 
A. I've - I've no recollection of it at this time. 
Q. Mr. Pratico testified on page 2128, and this is in response to questions from Ms. 

Edwardh: 
went to the park with them after after the first statement ..."Okay, that's 

what I wanted to ... draw (to) your attention. So let's talk about the time you 
went to the park before you gave this second statement. Okay, and do you 
recall who you went to the park with on that ... occasion? Who was that?' 
'Sergeant MacIntyre.' 

Did you take him to the park? 
A. I would say that I was over at - must have been over at the park with him, 

although I got no recollection of it. 
Q. ... And you and Pratico were together in the park before he gave you this second 

statement, isn't that correct? 
A. I would say by this statement that I must have been. Although I have no 

recollection of it now. That's what I said. 
Q. ... Did you walk about the park with him? 
A. Yes. 
Q. Did he take you to the place on the tracks that he 'showed' you? 
A. I know where he was supposed to be on the tracks. 
Q. Where? 
A. I think it was the - the bush in front of the second house. 
Q. How do you know where he was supposed to be? 
A. I - he says, "I stopped where I showed you," so - 
Q. I know he says that, but you just said you knew where he was "supposed" to be. 

How did you know where he was supposed to be? 
A. I'm saying I have no recollection of it now; but he must have taken me over 

there. That's as far as I can go on that, Mr. MacDonald. 
Q. So you must have been in the park with him then? 
A. Well, I could have been, but I don't, you know, I have no recollection of it right 

now. 

Transcript, Page 6115 

Transcript, Page 6119 
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We now know that Pratico's June 4 statement is not true. We 
believe Pratico's June 4 statement resulted from suggestions 
MacIntyre made to Pratico, and that those suggestions were designed 
to conform with the theory MacIntyre had formed early on May 29. 
There is no explanation for Pratico's statement other than that 
suggestions made by MacIntyre to Pratico were accepted by Pratico. 

Pratico not only said that Marshall stabbed Seale, but also that the 
stabbing occurred during the course of an argument. Both of these 
statements were untrue. 

MacIntyre himself had first raised the idea of an argument in his 
conversation with Sergeant Wood of the RCMP on May 29, and the 
reference to it in Pratico's June 4 statement is the first time it had 
been referred to in any statement. 

Pratico's knowledge of where the stabbing occurred, as well as the 
fact that the statement places Pratico on the tracks, could only have 
come from MacIntyre suggesting to and showing Pratico where he 
would have had to be in order to see the stabbing. In addition, 
Pratico's statement that Marshall stabbed Seale could also only have 
been provided by MacIntyre. 

At the time MacIntyre took this statement, the fact that Pratico was 
not mentally stable was well-known and apparent to his friends, and 
should have been apparent to any observant person interviewing him. 
Pratico was known to fantasize and to invent stories to make himself 
the centre of attention. Dr. Mian, a psychiatrist who treated Pratico 
from 1972 on, and who had reviewed his prior medical history, 
testified that Pratico was also extremely susceptible to suggestion, 
particularly from any adult in a position of authority. 

It is reprehensible for a police officer to take an unstable and 
impressionable teenager to a murder scene, review the scene with 
him, and then persuade him to accept suggestions which form the 
basis for a detailed and incriminating statement. 

1 .3.6 Chant's second statement 

After obtaining Pratico's "eyewitness" statement, MacIntyre and a 
fellow Sydney City Police officer, Detective William Urquhart, who 
assisted him throughout the investigation, journeyed to Louisbourg 
to re-interview Maynard Chant. Given the contradictions in the 
statements then in the hands of the police, this decision was justified. 

The officers enlisted the help of Louisbourg Police Chief Wayne 
Magee to find Chant and bring him to the Louisbourg Town Hall. 
Chant's mother, Urquhart, MacIntyre, Magee and Lawrence Burke, 
Chant's probation officer, were all present at the time of the 
interview. (In his testimony, Burke questioned whether he was 
actually present, but the preponderance of evidence suggests he was.) 

There is also dispute on the more important question of whether 
Mrs. Chant was present for the entire interview. Both Maynard Chant 
and Mrs. Chant insisted MacIntyre asked her to leave during the 
interview and that she did so. On the other hand, MacIntyre, 
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Urquhart and Magee were all equally insistent she was present 
throughout. We believe Mrs. Chant was, in fact, asked to leave and 
did so. Since it was a unique experience for them, the Chants' 
memories would be more reliable than those of the police officers. 

There is also other evidence to suggest that Maclntyre preferred as 
a matter of practice to question juveniles in the absence of their 
parents. Eunice Harriss, the mother of Patricia Harriss, testified that 
MacIntyre asked her to leave the interview room while he was 
interviewing her daughter because Patricia was not cooperating. 
(Transcript, Page 2956) Emily Clemens, the mother of Joan 
Clemens, also testified that, when MacIntyre earlier questioned her 
daughter with respect to a matter unrelated to the death of Sandy 
Seale, she was left with the impression that she should wait outside 
the interview room. When she later entered the room because she felt 
her daughter was getting upset, MacIntyre told her to sit down and be 
quiet. 

We believe it was unacceptable for MacIntyre to ask Mrs. Chant to 
leave; however, that was far from the only aspect of MacIntyre's 
interview of Chant that we find offensive. 

The interview was conducted in an oppressive manner. Chant 
testified MacIntyre's forceful tactics - including "leaning over the 
table" (Transcript, Page 960), moving up and down the length of the 
table, and talking in a loud and persistent tone - reduced him to tears. 
MacIntyre, Urquhart and Magee all denied Chant cried at any time 
during the interview. We do not accept their testimony. Magee 
testified that he believed the interview was conducted in accordance 
with good police practice and that it was neither threatening nor 
intimidating in any way. We do not accept Magee's conclusion. 
Magee was a fellow police officer and can reasonably be assumed to 
have some sympathy for the task facing MacIntyre. The use of tactics 
that a 14-year-old may reasonably perceive as intimidating is 
improper. Police officers questioning witnesses must strike a balance 
between their desire to get the truth and the need to be sure that the 
story they are being told is the witness's own, and that it is told 
without coercion or intimidation. The pursuit of truth is not the only 
value held dear by a civilized justice system; so too is freedom from 
coercion, threats and arbitrary action from those in authority. 

As a result of the interview, Chant signed a statement in which he 
identified Marshall as the assailant. This statement was as follows: 
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June 4th, 1971 - 2:55 P.M. 
Statement of Maynard Vincent Chant age 14 yrs. residing at Main St. Louisbourg C.B. 
Last Friday night after 11.30 P.M., I left the Acadian Lines on Bentinck St. and walked 
down Bentinck St. to the tracks. Then I started down the tracks towards George St. I 
noticed a dark haired fellow sort of hiding in the bushes about opp. the second house on 
Crescent St. 
Q. Did you know him 
A. No. I did not know his name but I seen him before out at the dances at 

Louisbourg. 
Q. Did you see him since 
A. Sunday afternoon at the Police office in Sydney. I walked by this fellow on the 

track I looked back to see what he was looking at. Then I saw 2 fellows standing 
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about 1 1/2 ft from each other on Crescent St near the house with the railing up 
the middle of the steps. The same house which I called the police from. An old 
man with grey hair and glasses answered the door. 

Q. Were they the same size 
A. One was taller than the other 
Q. Which one was facing you 
A. Short dark fellow was facing the tracks. The taller man was facing the houses 
Q. At this pt, did you recognize either of these men 
A. The only man I recognized was Marshall 
Q. What was he wearing 
A. Dark pants and I think a yellow shirt with the sleeves up to the elbows I wish to 

say that when he was arguing I mean Donald Marshall with the other man his 
sleeves were down to his wrist at that time. 

Q. How long were you on the tracks watching them 
A. About 5 minutes 
Q. Could you hear what they were talking about 
A. No. I just heard a mumbling of swearing. I think Marshall was the one who was 

doing most of the swearing. Then I seen Marshall haul a knife from his pocket 
and jab the other fellow with it in the side of the stomach. 

Q. What side 
A. The right side I seen him jab it in and slit it down 
Q. How could you tell it was a knife 
A. By the figure of it it was shiny and long 
Q. What happened then 
A. When Marshall drove the knife in Seale he bent over. Then I ran toward George 

St. down the tracks I went into the Park through the Park then up to George St. 
crossed the tracks and then on to Byng Ave about 3 houses over I met Donald 
Marshall and he said look at my arm. It was his left arm his sleeve was up. The 
cut was on the inside of his arm it was not a deep cut and it was not bleeding at 
that time until we caught up to 2 boys & 2 girls who were walking. Donald said 
could you help us. One of the fellows said what is wrong. Then he said look what 
they done to me. 
Then the other guy said "who" and Donald Marshall said the 2 fellows. He said 
my buddy is on the other side of the Park with a knife in his stomach. Then they 
said they would try and help us. At the time a car came along. and Donald 
stopped it and we asked for help. They picked us up and drove to the other side 
of the Park and we stopped about 6 ft. away from Seale. At this time Seale was 
lying on the opp. side of the street. Donald Marshall got out, came over near the 
body of Seale and stood there. Their [sic] was another man came along and knelt 
by Seale and then went over to a house and called an ambulance. Then he came 
back and knelt along side of me about 5 minutes. I asked this dark haired fellow 
to look after Seale while I went up and called again. I forget [sic] to state that the 
minute I got to Seale I put my white shirt on his stomach. I said hold it and he 
mumbled. Police and ambulance arrived and he was taken to hospital. 

Q. Did Donald Marshall call the police or ambulance at any time 
A. No 
Q. Did you 
A. Yes, first at the house with the railing coming down the centre of the steps 
Q. Who was with you 
A. Marshall stayed on the sidewalk 
Q. Was there any other conversation between you & Marshall at that time 
A. He said there were 2 men tall one had brown hair done the stabbing 
Q. This of course is not true 
A. No 
Q. Did he know you were on the tracks 
A. No he did not 

Chant, MacIntyre and Urquhart each signed every page of the 
statement, and MacIntyre wrote the names of all present on a final 
page, which was attached to the rest of the handwritten pages. 
Magee, Burke and Mrs. Chant did not sign the statement. 
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In the above statement, Chant goes into detail about the route he 
took through the park, about observing "a dark-haired fellow sort of 
hiding in the bushes", about hearing an argument and swearing, and 
about seeing Marshall stab Seale. These assertions were false. 

When questioned by Commission counsel about the source of the 
information in his statement, Chant said he made it up. When 
questioned in particular about the route he described having taken, 
which brought him back to Mattson's house on Byng Avenue (where 
he did, in fact, meet Marshall), Chant testified he invented this 
particular route to make his story believable. 

Q. Do you have any recollection at all of why you changed your route when it came 
to this statement? 

A. Well ... in order to witness the ... thing that was committed on that evening I 
would - by being down at ... this part of the tracks, I wouldn't be able to see 
anything that was happening up over the other side. 

Q. Did you figure that out for yourself? 
A. Probably. 

Chant could offer no explanation for the reference to the "dark-
haired fellow" in the bushes (presumably Pratico, who is dark-haired, 
but who, in fact, was not there), nor could he give any reason for 
having identified Marshall as the assailant. 

He testified that he tried at the beginning of the interview to say 
that he "saw nothing", but Mac Intyre told him there was a witness 
there who saw him and that he had to have seen something. 

Q. And you say that Detective Maclntyre was standing up? 
A. Yes.... he was explaining to me that the statement that I had given - that he 

believed that it wasn't true, and he was asking me if I knew anything else. And I 
remember my mother telling me to tell the truth. So at one point in time through 
the questioning, they had told me that ... they had a witness there that had told a 
story, and he said that he saw me there. And that I had seen what he had seen 
regarding ... the incident that had happened that night on May the 30th. 

Q. You have a recollection now of being told that during that interview? 
A. Yes. 
Q. Do you recall who told you that there was a witness there had seen you? 
A. They never told me who. 
Q. No, but do you recall which of those present at the interview told you? 
A. I believe it was MacIntyre. 

A. So I was just sitting back taking it all in what he was saying and I remember ... 
saying, 'well, what did he say that I seen.' 

Chant could not remember what assistance, if any, MacIntyre 
provided, but he did say he believed any information MacIntyre did 
provide was more to assist him than to pressure him to give 
particular answers. 

A. What I want to say is that I really don't know.... I really can't remember to the 
effect of how ... the statements really came forth. Possibly I could have sought 
some help on it. Possibly I could have dreamed it up. 

A. I just thought that they were trying to give me accurate conclusions to what 
happened that I could say in court. 

Transcript, Page 872 

Transcript, Page 855 

Transcript, Page 866 

Transcript, Page 878 

Transcript, Page 982 
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On the other hand, Magee testified that MacIntyre would offer 
suggestions to Chant about what might have happened and what 
Chant might have seen: 

A. I - Detective MacIntyre conveyed to Maynard that certain information in a prior 
statement did not correspond with other information that they had obtained 
afterwards and that they wanted more or less some clarification pertaining to the 
first - first statement. And he then put questions to Maynard and wrote the 
answers down. 

A. ... it was outlined, the circumstances of the stabbing and the location etc., but ... 
I can't recall any specific questioning. 

Q. When you say it was outlined, the circumstances of the stabbing, how was that 
outlined? 

A. I think Mr. Chant was advised that well, the bridge is here and the bandshell is 
there and this one was supposed to be here. That sort of dialogue was going on 
between them. 

Q. Okay. If! understand you correctly, and please correct me if I'm wrong, was 
there a sort of a scene painted for Maynard so that he could put himself into it? 

A. I don't think that would - that that was the case. I believe that Maynard was - he 
might have been getting confused and he was given advice as to well, you know, 
this one in this statement didn't say that. You know, what's the situation here or 
there. It's - I can't recall the specifics of it but I'm - you know, that was the gist 
of it. They were - there may be five minutes or two minutes or a minute-and-a-
half of questioning before an answer was written down. 

Transcript, Page 3634 

Transcript, Page 3648 

Q. ... Was Maynard looking for assistance in completing his statement or in giving 
his answers? 

A. I think that would be a fair assessment, yes. 
Q. And did Sergeant MacIntyre provide that assistance? 
A. He would render - He would render where the walkway was in reference to 

where the clump of bushes was, you know, in direction, this sort of this [sic]. 
Q. And was there - 
A. It was a very, as I recall, a very casual conversation. 
Q. Was there any assistance rendered as to where Maynard was on the walkway or 

where he was on the railroad tracks? 
A. I don't - - I don't recall that specifically, no. 
Q. Was there any assistance rendered as to what Maynard could have seen or could 

not have seen from any particular location in the park? 
A. That's possible. I don't recall that, but it's possible. 
Q. I see, and is it your recollection that after this assistance was given, on occasion 

that an answer would then be written down? 
A. Yes. 

MacIntyre denied telling Chant that "we have somebody who saw 
you there". MacIntyre also denied telling Chant that Chant's story 
was inconsistent with that of another witness. MacIntyre testified that 
no suggestions were made to Chant, and that the statement was 
completed in question and answer form without discussion between 
questions. MacIntyre's testimony on this point is contradicted by the 
testimony of Chant, Mrs. Chant and Wayne Magee. We have 
concluded that MacIntyre in fact told Chant that there was another 
person in the park who had seen Chant there. MacIntyre had nothing 
to support this assertion. In fact, it was directly contrary to Pratico's 
statement that nobody else - "not a soul" - was around the scene. 

For Chant to have come up with a story that not only coincided 
with Pratico's but also included a description of a dark-haired fellow 
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at the scene is beyond belief. Since there is no evidence that Chant 
and Pratico had had any contact prior to June 4, and since Chant - 
who was already on probation, and was now faced with having lied 
to the police in his May 30 statement - had good reason to want to 
satisfy the police, it is only logical to conclude that MacIntyre 
provided Chant with this information. 

We reject MacIntyre's evidence that no suggestions were made 
and conclude that Maclntyre provided the references in Chant's 
statement to a dark-haired fellow in the bushes, to an argument, and 
to Marshall stabbing Seale. Chant told the police what he thought 
they wanted to hear and, in fact, was only repeating what he had 
been told by MacIntyre. As with Pratico, Chant was a vulnerable 
teenager who was easily led. 

MacIntyre knew very well the importance of his "eyewitnesses" 
and their June 4 statements. Pratico provided the first statement on 
June 4. Chant's statement, taken shortly thereafter, placed "a dark-
haired fellow sort of hiding in the bushes". Chant said he "walked by 
this fellow on the tracks". Pratico had said in his June 4 statement 
that he was "on the tracks". Both of them, according to their 
statements, observed Marshall stab Seale. None of this was true, but 
MacIntyre now had not only two eyewitnesses but two eyewitness 
statements that were generally consistent. As MacIntyre himself 
admitted in his testimony before the Royal Commission, he was the 
only common link between the two statements. 

Q. There was only one common denominator then between those two people, 
Chief? 

A. What's that? 
Q. Was that the person who took the statements both times. Yourself. 
A. That's correct. 

It was completely wrong for MacIntyre to suggest a set of facts to 
Pratico. It was outrageous for him to suggest a corresponding set of 
facts to Chant and to then go even further by placing Pratico within 
Chant's line of sight to ensure the consistency of the two untrue 
statements. It is highly improper police investigative practice to 
obtain any statement, let alone a statement from an "eyewitness" to a 
murder, by misleading the witness and by making detailed 
suggestions which conform with the investigator's theory of the 
crime. Indeed, Maclntyre's obtaining of Chant's statement goes 
beyond improper practice. In our view, it must be seen as purposeful 
action on the part of MacIntyre intended to extract from Chant a 
story consistent with that of Pratico. In order to get this statement, 
MacIntyre was prepared to tell Chant what he knew was not true, 
that is, that the police had a witness who had seen Chant in the park. 

Based on the "eyewitness" statements of Pratico and Chant, 
Marshall was arrested and charged on June 4, 1971. These 
statements, obtained through improper police practice, played a 
significant role in Marshall's wrongful conviction. 
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1.3.7 Patricia Harriss' statements 

Although Patricia Harriss was with Terry Gushue in Wentworth 
Park on the night of the stabbing, and although the two of them met 
Marshall and Seale shortly before the murder, she was not asked to 
give a statement to the police until June 17. 

At the request of the police, Eunice Harriss, Patricia's mother, 
brought her daughter to the police station early that evening. Eunice 
Harriss testified she stayed at the police station throughout her 
daughter's interview and that Patricia was initially interviewed by 
both Urquhart and MacIntyre. Mrs. Harriss said she knew MacIntyre 
from previous association and recognized Urquhart from newspaper 
pictures. 

The police officers took two statements from Harriss that night - 
the first an incomplete, unsigned statement in Urquhart's 
handwriting, which was begun at 8:15 p.m. on June 17 (Exhibit 16, 
Page 64); the second, a signed statement taken by MacIntyre, which 
was begun at 12:07 a.m. on June 18. (Exhibit 16, Page 67) 
Urquhart's name appears as a witness on the typed version of this 
second statement, but does not appear on the original. 

Neither Harriss nor Urquhart could offer any satisfactory 
explanation why her first statement, which we will refer to as Harriss 
#1, was incomplete and unsigned. It reads as follows: 

June 17, 1971 - 8:15 P.M. 
Statement of Patricia Harris [sic], 5 Kings Road, 
Born: 1957- Nov - 15 
On the night of the dance at St. Joseph's, May 28, 1971, my boyfriend Terry Gushue, 2 
Tulip Terrace, left the dance at 11:45 P.M. We sat on a bench near the Bandstand. 
Robert Patterson was on the grass sick, throwing up. We smoked a cigarette. Terry and 
I left, walked back of the Band Shell on to Crescent Street in front of the big green 
building. We saw and talked to Junior Marshall. With Marshall was two other men. 
Q. Describe the other men to me? 
A. One man was short with a long coat. Gray or white hair, with a long coat. I was 

talking to Junior. Terry got a match from Junior and Junior said they are crazy. 
They were asking him, Junior, for a cigarette. 

Q. Did you see Sandy Seale in the Park? 
A. No. 
Q. Was there anyone else in the Park? 
A. Yes, boys and girls walking through the Park. Gussie Dobbin and Kenny Barrow, 

they left while we were still on the bench. 

Between the taking of this first statement and the beginning of the 
second statement, MacIntyre also took a statement from Harriss' 
boyfriend, Terry Gushue, at 11:40 p.m. (Exhibit 16, Page 69) In it, 
Gushue said he was with Patricia Harriss on the night of the stabbing 
and saw Marshall on Crescent Street with one other man whom he 
did not know. He got a light from Marshall and left. 

Gushue was allowed to see Harriss for a few minutes during the 
evening of June 17. Harriss' testimony about this meeting in her 
1984 Examination for Discovery (in connection with a law suit filed 
by John MacIntyre against the CBC for comments about the 
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Marshall case) indicates her feelings about MacIntyre's questioning 
of her that night. 

A. At one point they allowed my friend [Terry Gushue] to come in and see me ... I 
was awful upset, I was crying, whatever, and he came in to try and make me feel 
better and I think at that time we decided we'll just go along with whatever ... 

Patricia Harriss' second statement (Harriss #2) was completed at 
12:25 a.m. on June 18. Although this statement was also taken by 
MacIntyre, Urquhart's name appears on the typed versions of both 
the Gushue and second Harriss statements, but not on the originals. 
Urquhart testified that if he were present, he would invariably have 
signed the original. 

The typed version of the second statement - Harriss #2 - reads as 
follows: 

June 18th - 1:20 a.m. 
Statement of Patricia Ann Harris [sic], age 14 yrs., residing at 5 Kings Road, Sydney. 
On May 28th, 1971, I went to St. Joseph's Dance Hall. I met Terry Gushue there. We 
danced for awhile and then a fight started. Terry got mixed up in it and he was asked to 
leave. So I went with him. I got mad at him for drinking & fighting. We went to the 
Park and sat on a bench and started arguing. Robert Patterson came to the Park with us. 
After a while, we crossed the park back of the bandshell. Then we went up to Crescent 
St. and by the green apt. building, we met Jr. Marshall. Terry got a match of [sic] him. 
Q. Was there anybody with Jr. Marshall 
A. Yes 
Q. Who was it 
A. He had a dark jacket on 
Q. Was it Sandy Seale. Do you know him 
A. Yes, I know Sandy and it looked like him 
Q. Did he speak to you 
A. No 
Q. Did Jr. Marshall say anything else 
A. He was drinking. 
Q. How was he dressed 
A. He had a light jacket on 
Q. Were they standing or walking when you met them 
A. Standing facing one another but when we came closer, they sort of parted and 

Sandy Seale moved back. We talked to Jr. got a match and left for home 
Q. Did you see anybody else in the area 
A. No. Not on Crescent St 
Q. Did you notice anybody on the railroad tracks 
A. No 
Q. Where did you learn about the stabbing 
A. My mother told me 
Q. Did you see any weapons on either Jr. Marshall or Sandy Seale 
A. No 
Q. How were they facing 
A. Sandy was facing the houses and Jr. Marshall was facing the Park 
Q. What time would this be 
A. I would say about 12 p.m. 

We left the dance about 11:30 p.m 
Signed: Patrician Harris [sic] 
June 18th - 12:25 a.m. 
Sergt. Det. J. F. MacIntyre Sergt. W. Urquhart. 

Exhibit 13, Page 148 
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Harriss has consistently stated she gave this statement as a result 
of police pressure, and that she gave it because she believed it was 
what the police wanted to hear before she would be allowed to go 
home. 

According to both Eunice and Patricia Harriss, the police would 
not accept Patricia's story about the "two men". When Patricia would 
speak of the two men, Eunice Harriss testified that Urquhart would 
crumple up his writing paper and throw it away. She said he threw 
away about 12 sheets of paper, all of which were smaller than 
statement-size ( 8 1/2" x 14"). She described the interview on June 
17 as follows: 

Q. You mentioned that there was pressure and tension? 
A. Yes, a lot of pressure, of course. 
Q. How would you describe that to us now? What do you mean by pressure? 
A. 'There wasn't two men there, Patricia.' Come on now you didn't see two men.' 

'Tell us now, who else did you see.' And they'd get back on the young people 
and something would be written down. In the end. I suppose, there was 12 scraps 
of paper on the floor, it was just tossed there and that was that. 

Q. Now these comments that you just made to us, are these your recollection of 
comments that one or other of the police officers would make? 

A. Yes. 
Q. And which one or other would make them, do you recall? 
A. Detective Urquhart. 
Q. Did you at any time hear Detective MacIntyre make a similar comment? 
A. No, not that I remember. 

We do not accept that Urquhart started a number of "statements", 
crumpled them up and threw them away. Eunice Harriss herself 
testified that the papers thrown away were smaller than statement-
size, and we believe that what Urquhart discarded, in fact, were notes 
he had taken while attempting to gather the information that would 
form the basis for a statement. There is nothing to suggest that this 
crumpling up and throwing away of notes was designed to intimidate 
Patricia Harriss, but it is also clear it had this effect. 

Eunice Harriss also testified that, during the interview, her 
daughter, Patricia, became visibly upset and began to cry. She passed 
her a tissue. Patricia was upset for some period of time before 
MacIntyre suggested to Eunice Harriss that she leave the room, 
saying he believed Patricia was not cooperating and that "sometimes 
things work out best this way". (Transcript, Page 2960) 

Eunice Harriss testified that she had no difficulty leaving, because 
she believed Patricia was "in good hands". She remained outside for 
the balance of the interview, seeing Patricia only briefly when her 
daughter was allowed out of the interview room. 

For her part, Patricia Harriss testified that: 

A. At one point they offered - there would be times where it'd be very comfortable 
and I would calm down and then it would get very flared up again and bringing 
me something to drink pounding their fists on the table and saying I wasn't 
telling the truth. 

Q. What do you mean pounding their fists on the table? 
A. Well - 

Transcript, Page 2957 

Transcript, Page 2800 
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Q. Show me what it's like. 
A. Oh, dear. 
Q. Show me. 
A. I haven't got big hands. Just (pop) - 
Q. But you said (pound, pound), like that? 
A. No, not that hard. 
Q. Not that hard. 
A. Hard enough to upset me. 

Q. ... did you cry on more than one occasion that night? 
A. More than likely, yes. 
Q. Are you the type of person that cries a lot? 
A. No. 
Q. Was any mention made to you about what consequences you would suffer if you 

didn't tell the truth? 
A. Yes. 
Q. Tell us what was said to you about that. 
A. I was told about perjury and that if I change anything or say anything different 

from what was in the statement. I would - I would go to jail. 
Q. What statement are you talking about, Patricia? 
A. Not any one statement in particular, just a statement, if I changed it. It was 

probably when after I signed it. 
Q. When was the statement made, do you recall, about perjury? 
A. Oh, all through the evening. 
Q. Throughout the evening. 
A. Yes. 
Q. That if you - what, if you change your statement, you commit perjury and could 

go to jail? 
A. I commit perjury and go to jail. 

Both MacIntyre and Urquhart denied they exerted any pressure on 
Harriss. They specifically denied that they pounded their fists on the 
table or that they had taken and discarded any statements. 

Although we believe that Eunice Harriss testified before the Royal 
Commission in a credible and straightforward manner, Patricia 
Harriss' evidence must be carefully assessed. There are a number of 
areas in which her credibility is in some doubt. During her various 
appearances in connection with this matter she has given 
contradictory testimony about a number of points, including whether 
she knew Sandy Seale before the stabbing and which police officers 
questioned her that night. She was also evasive about whether she 
herself had had a minor run-in with the law in Toronto and seemed to 
be excessively interested in criticizing the police. 

It has been commonly accepted that Patricia Harriss was telling 
the truth in Harriss #1, and that the police pressured her into 
changing her story to fit their theory. However, on closer analysis, 
Harriss #1 does not mesh with the facts we have found. 

The Harriss #1 statement says there were two men with Marshall 
and gives a description of one of them. Harriss says she did not see 
Seale in the park. At the Reference hearing in 1982, she testified 
there was one man on each side of Marshall and that she did not see 
Seale. If we accept this, and if the two men in question were Ebsary 
and MacNeil, it would place Marshall alone with Ebsary and 
MacNeil. According to the evidence of Marshall, Ebsary and 
MacNeil, they were not together as a threesome at any time. Terry 
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Gushue, in his statement, also places Marshall in the company of 
only one other man. 

On the other hand, the facts related in Harriss #2 about Harriss and 
Gushue meeting Marshall and Seale, and Seale moving away, 
correspond generally with Marshall's testimony at trial, his statement 
taken at Dorchester Penitentiary in 1982, his affidavit of September 
1982, his Reference testimony and his testimony at the Ebsary trials 
and before the Royal Commission. 

If Harriss #2 is true, why would Harriss insist it is false? During 
her testimony before the Commission, Harriss was asked to explain 
the detailed description of the movements of Marshall and Seale she 
gave in Harriss #2: 

Q. Are you able to say how you - how you would have come up with that or why 
you would have come up with that? 

A. I think just plain exhaustion. 

Transcript, Page 2805 

Q. This description of the two of them standing together, where did that come from? 
A. I have no idea. I am not too responsible for this statement. I can't relate to it very 

well. I - 
Q. I appreciate that and I'm not suggesting that you are responsible to it but I want 

to just know in these details whether that information, for example, that Sandy 
Seale moved back, could that have come from you? 

A. No. 

But if Harriss #2 is not true, as Harriss herself alleges, why does it 
correspond with what is now the accepted version of the facts? And 
if Harriss #1 is true, when did the situation Harriss described 
happen? Why was Harriss "adamant" that she saw two men with 
Marshall but, when asked to "describe the other men to me", she 
described only one of them? 

To answer these questions, it is useful to consider Harriss' 
statements in light of the evidence of Mary and Catherine O'Reilley. 
After obtaining the statements of Harriss and Gushue, MacIntyre and 
Urquhart interviewed the O'Reilley sisters, two teenaged girls who 
were brought to the police station from their school the first thing the 
following morning. The timing of these interviews suggests some 
urgency in the police action. 

Both Mary and Catherine O'Reilley gave statements. (Exhibit 16, 
Pages 74-79) Both indicated in their statements that Marshall had 
called Kate (Catherine) following the stabbing and told her his 
version of what happened in the park. Both statements refer to the 
facts as relayed by Marshall; both are similar in essential respects to 
Harriss #1. 

There is evidence in Mary O'Reilley's statement to the police that 
she discussed Marshall's recitation of those events with Patricia 
Harriss. 
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Q. Did you discuss this matter with Patricia Harriss 
A. Yes 
Q. Did you tell her about the grey haired man 
A. I told her there was supposed to be a grey haired man there. I told her if she was 

questioned by the police, she should tell about the grey haired man that Jr. told 
me about 

At the Commission hearings, however, O'Reilley denied that there 
had been any such contact and said the police must have inserted this 
part of the statement. 

For her part, Patricia Harriss' testimony about possible contact 
between herself and Mary O'Reilley was contradictory. 

Q. Did you ever discuss with her the events of that night in the park? 
A. No. 
Q. I want to show you a statement that Ms. O'Reilley gave to the police.... In that 

statement - and that statement was taken at 9:30 in the morning, the same 
morning that you left the police station around 12:30, about nine hours later 
...Mary O'Reilley is reported to have said that she told you there was supposed 
to be a grey-haired man in the park with Junior Marshall and that if you were 
questioned by the police you should tell about that man, that Junior had told you 
that. Did that happen? 

A. No. 
Q. Are you certain that Mary O'Reilley never told you that? 
A. I'm very certain. We - We never called one another. We never - We were in the 

same class together but that was about it, so if she did call me it would stand out 
in my mind. 

However, on redirect examination by Commission counsel she 
said: 

Q. Is it in any way possible that you may have discussed it with any of the 
O'Reilley girls prior to this statement being taken? 

A. If so, in not any great detail. 
Q. Is it possible that you did discuss it with them prior to the taking of this 

statement? 
A. Could have been, yes. 

If Mary O'Reilley's testimony is accepted, it leads to the 
conclusion that MacIntyre deliberately fabricated both this portion of 
her statement and a handwritten note we shall refer to in a moment, 
presumably to provide an explanation for Harriss #1. We do not 
accept that this happened. Since Harriss #1 was incomplete and 
unsigned, there was no need to explain it away. Even though it 
mentioned two men, it still could not be used to support Marshall's 
version of the stabbing since it stated that Seale was not present. 
Besides, George and Alexander MacNeil had already given a 
statement on May 30 referring to "two men", so Harriss mentioning 
two men in her statement would not likely create problems for 
MacIntyre's version of events. 

We believe Mary O'Reilley did speak to Harriss, perhaps just in 
conversation at school, and told her Marshall's story. The O'Reilleys 
were friends of Marshall and could be expected not only to believe 
him but also to tell their fellow students Marshall's version of the 
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stabbing. They would see nothing unreasonable in suggesting to their 
friends that they repeat Marshall's story if they were questioned. 
(There is no evidence to indicate Marshall himself suggested they 
should spread the "two men" story; Marshall simply phoned 
Catherine O'Reilley and told her what happened, so no sinister 
motive can or should be attached to this.) 

We believe Harriss simply used the information she'd been told by 
O'Reilley when Urquhart initially interviewed her. Harriss #1, in 
fact, resembles the information and descriptions contained in the 
O'Reilley statements, including the fact that the statements describe 
only the old, grey-haired man. Even though Harriss #1 refers to 
seeing two men, Harriss only describes one - using the same 
description given in the O'Reilley statements. If Harriss had, in fact, 
seen two men, one would think she would have offered two 
descriptions. 

We believe that, as the questioning by Urquhart continued, Harriss 
realized she could not continue to adopt as her own - and then 
elaborate on - information provided by someone else. 

At some point during the evening, MacIntyre somehow learned 
there had been contact between Harriss and the O'Reilleys. There is 
a note in the Sydney City Police Department documentation in 
MacIntyre's handwriting, which reads as follows: 

Exhibit 16, Page 129 Mary O'Reilley said to Miss Harriss that Sandy Seale ran up to the corner where 
Polletts is to tell his girlfriend that he was going with Junior. Mary is Margaret 
O'Reilley sister. 
The Reilley [sic] twins told me to tell the story about the grey haired man. 
Jr is a good friend of theirs [sic] they hang around with the Indians. Mary told me that 
in school last Thursday she went with Pius Marshall now she goes with Steve? 

Neither MacIntyre nor Urquhart nor the O'Reilley sisters could 
give any explanation at all for this handwritten note. When cross-
examining MacIntyre, Urquhart's counsel suggested that MacIntyre 
received the information in a message the evening Harriss was first 
interviewed (Transcript, Page 6579), but this was not supported by 
any evidence. 

We believe MacIntyre learned of the contact between Harriss and 
O'Reilley, wrote his note and then proceeded to question Harriss in 
the absence of her mother. Harriss #2 was the result. This latter 
statement, we believe, is true. 

1 .3.8 Conclusions regarding statements by juvenile witnesses 

The Harriss statement was the last of three statements MacIntyre 
obtained from juvenile witnesses, all of whom were to provide the 
main evidence against Marshall. 

The Commission believes MacIntyre obtained these statements - 
from Pratico, Chant and Harriss - through tactics that were 
reprehensible. We do not accept MacIntyre's testimony that no 
pressure was exerted on these juveniles to provide detailed 
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information consistent with his theory of the stabbing. In particular, 
Pratico and Chant later gave perjured "eyewitness" testimony 
because MacIntyre had extracted these false statements from them 
and then threatened them with perjury if they changed their stories. 

Although we have accepted that Patricia Harriss' second statement 
was true, the tactics used to obtain it were not acceptable. Harriss 
was interviewed at the police station for more than four hours on the 
evening of June 17-18. Both Harriss and her mother testified that she 
was crying and upset from the ordeal. In our view, keeping a 14-
year-old girl at the police station until the early hours of the morning 
is objectionable. While Patricia's mother was with her for some of 
the interview and did not request to stay throughout, we believe it is 
obvious that a juvenile should not be interviewed by police officers 
without a parent present at all times. When the interview is at night, 
over a protracted period of time, and when the witness is visibly 
upset, it is even more important for a parent to be present. 

1 .3.9 Robert (Bobby) Patterson 

One other small aspect of the police investigation requires 
comment. There is a reference in the Sydney City Police Department 
documentation in Urquhart's handwriting that says, "Patterson 
wanted". (Exhibit 16, Page 135) Urquhart testified that this note 
indicated that he had been asked to locate and interview Robert 
(Bobby) Patterson, whose name appeared in the statements of 
Marshall, Harriss #1 and Pratico. Those statements indicated he was 
in Wentworth Park on the night in question, so it is reasonable that 
the police would have wanted to interview him. Urquhart and 
MacIntyre denied interviewing Patterson. MacIntyre even denied 
knowing him. 

Police records indicate Patterson had been in trouble with the 
police on a number of occasions. Under questioning by Commission 
counsel, Urquhart testified that he personally knew Patterson, that 
Patterson was well known to members of the police department and 
that "I would believe he would be well known to John MacIntyre." 

Q. ... What steps did you take to find him? 
A. Well, no doubt I went to his home and... 
Q. Did you know where he lived? 
A. I believe it was on George Street at that time, I'm not absolutely sure. I'd have to 

check the records to make sure of that? 
Q. Sure. Did you know his family? 
A. I knew his mother, yes. 
Q. Uh-hum. What's her name? 
A. Geraldine. 
Q. Okay. And you say no doubt you went to his home. 
A. I likely did and I likely enquired around from other people if Bob was around, or, 

you know, where he was. 
Q. Would you use the assistance of other police officers to try and find him? 
A. Yes, I likely would have said to any of the fellows in the car if you see Bobby 

Patterson, you know, pick him up and take him in I want to talk to him... 

Transcript, Page 9550 
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Q. Did you find him? 
A. Not to my knowledge, no, I didn't ... I don't ... I'm sure that I didn't interview 

Bobby Patterson. 

On the other hand, Patterson testified before the Commission that 
he was picked up at his Sydney home by two uniformed police 
officers, taken to the police station and interviewed by MacIntyre and 
Urquhart. (Transcript, Page 10021) He said MacIntyre handcuffed 
him to a chair, and banged his head on the table, insisting that 
Patterson had, in fact, seen Marshall stab Seale. Patterson stated that, 
at one point, Urquhart left the room for about ten minutes and 
returned with a typed statement for Patterson to sign. Patterson was 
not allowed to read the statement, but said the police told him it was 
about what he had seen in the park. We find much of the evidence in 
connection with this incident not believable. 

We do not accept MacIntyre's statement that he did not know 
Patterson. All indications point to the fact that MacIntyre had a good 
knowledge of Sydney and those who were inclined to run afoul of 
the law. Indeed, MacIntyre himself had charged Patterson on 
February 1, 1971. (Exhibit 120) 

To say the Sydney City Police Department could not find 
Patterson in Sydney is also not credible. Sydney is not a large city, 
and Patterson lived there with his mother. To make it even easier for 
them to find him, we note in passing that Patterson, as a result of 
another charge laid by the Sydney City Police Department, was in 
jail in Sydney at the Cape Breton County Correctional Centre in 
September 1971. The police could quite easily have found him there. 

We conclude the police did, in fact, find Patterson at his home and 
did bring him to the police station, but we are not persuaded that 
Patterson's account of the interview is accurate. He has a lengthy 
criminal record and we believe he is capable of being critical of the 
police to the point of elaborately fabricating his descriptions of 
encounters with them. The references to being handcuffed and to 
having his head banged on the table are too extreme to be believable. 
While Patterson may not have been the most cooperative 
interviewee, there is no other evidence before us to suggest that the 
police were willing to resort to physical violence. We also do not 
accept that Urquhart produced a typed statement for him to sign. If 
the police wished Patterson to sign the statement, they would have 
first written it by hand, had it signed, and then later typed. The 
creation of an initial typed statement is not in accord with known 
practice. 

We believe that Patterson was, in fact, located and interviewed by 
Urquhart and MacIntyre. No statement was taken. 
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1.3.10 Conclusions regarding John Maclntyre 

John MacIntyre testified before us from December 7-11, 1987. He 
was vigorously questioned by many counsel and we had the 
opportunity to observe his behavior as a witness. Although there 
were many occasions when he indicated that he could not recollect 
events, we have concluded that he was frequently evasive and, on 
several occasions, simply untruthful. 

MacIntyre's evasiveness was most apparent when he was 
questioned about his conduct of the original 1971 investigation. On 
the other hand, we did find his evidence persuasive and forthright in 
some situations, including his denial that he attempted to conceal 
evidence in 1982 as alleged by Staff Sergeant Harry Wheaton (see 
Part 1.8 of this Report). 

In assessing the credibility of witnesses, as judges are often called 
upon to do, we can learn a great deal simply by having the 
opportunity to observe a witness as he or she is questioned. As the 
American Chief Justice Appleton put it in an 1860 text on evidence: 

The appearance and manner, the voice, the gestures, the readiness and promptness of 
the answers, the evasions, the reluctance, the silence, the contumacious silence, the 
contradictions, the explanations, the intelligence or the want of intelligence of the 
witness, the passions which move or control - fear, love, hate, envy, or revenge - are all 
open to observation, noted and weighed...." 

Cited in 5 Wigmore, Evidence (Chadbourne, 
1974) 

 

 

There were many occasions when we noted MacIntyre's 
evasiveness and unwillingness to answer questions directly. Perhaps 
the clearest example of this occurred when Commission counsel 
attempted to get MacIntyre to tell the Commission who he now 
believes killed Sandy Seale. MacIntyre's responses are striking: 

Transcript, Page 5903 Q. Chief, do you now believe that Marshall was not involved in the stabbing of 
Sandy Seale? 

A. Well, I respect the court, and at this stage somebody else has been found guilty of 
it. 

Q. That's not my question. Do you believe that Marshall was not involved in the 
stabbing? 

A. At this time I would have to say that - in the stabbing of Seale? 
Q. Yeh. 
A. That the court ruled otherwise, and I take that ruling. 
Q. Yeh, but do you believe it? 
A. Well, I - 
Q. Do you believe that Marshall was not involved - 
A. I believed the court when they brought in that verdict. 
Q. Okay. And do you now believe then that Maynard Chant lied to you on June the 

4th of 1971? 
A. That he witnessed Marshall stabbing Seale? 
Q. Yes. 
A. According to the verdict of the court, he did. 
Q. No, according to your belief. Do you believe that? 
A. Well, I do go along with the court, Mr. MacDonald. 
Q. And do you believe that Pratico lied to you on June the 4th? 
A. At this time, I would have to say that he did according to ... 
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Q. Are you saying that once the decision of the Appeal Court was handed down on 
the rehearing, you then accepted and believed that you had been deceived by 
Pratico, Chant and Patricia Harriss? 

A. Well, I'd have to accept the Court decision. 

Counsel came back to the question the next day and again 
MacIntyre was evasive. 

Q. ... Who do you believe stabbed Sandy Seale? 
A. Well, up until '82, I had my belief on it that I was right, and the Appeal Court at 

that time gave a different decision. I've kept quiet ever since. 
Q. Who do you believe today? What's your belief today? Who stabbed Sandy 

Seale'? 
Well, I guess I'd go along with - I'd have to go along with what the Appeal Court 
said. 

Q. So you believe it was - 
A. It's - the only problem I have with that is that the witnesses have changed their 

stories so many times. 
Q. The Appeal Court acquitted Donald Marshall, but I don't believe the Appeal 

Court said who stabbed Sandy Seale. Is it your belief - Do you believe that Roy 
Ebsary stabbed Sandy Seale'? 

A. I think the question at this time is who - that I'd have to ask myself, who do you 
believe - 

Q. Well, I'm asking you. 
A. - as far as the witnesses are concerned. They've told so many stories, sir. 
Q. Well, I'm asking - 
A. And they're still telling stories as far as I'm concerned. 
Q. I accept - 
A. And it's adding to and what have you. 
Q. Well, I accept that, Chief. I know what - 
A. I'd leave that up to the Commission here to - 

Q. But I'm asking you, sir, what is your belief? Who do you believe stabbed Sandy 
Seale'? ... Can I have an answer, Chief? 

A. Again, I would leave it with the Courts; although I have my own problems with 
it. 

There is more, all in the same vein. It would have been simple for 
MacIntyre to say he believed Roy Ebsary killed Sandy Seale, or that 
he did not. Instead, he was evasive. We find his reluctance to be 
straightforward reflects poorly on his credibility. 

In 1982, MacIntyre swore an affidavit which was to be submitted 
to the Court of Appeal in connection with the Reference hearing. 
When MacIntyre was questioned about this affidavit, which was 
prepared for him by Frank Edwards, he denied giving Edwards any 
instructions concerning its contents. 

Q. Did you not give instructions to Frank Edwards in order that he could prepare the 
affidavit'? 

A. I did not. 
Q. Did you not discuss it with him'? 
A. No, no. 
Q. So he just prepared it himself and called you in'? 
A. That's right. 

Transcript, Page 5907 

Transcript, Page 5997 

Transcript, Page 6105 
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Counsel continued questioning MacIntyre on this point, and the 
next time the question was asked, he changed his response to "I don't 
recall meeting with him, no". (Transcript, Page 6107) Finally, 
Edwards' notes were produced. These notes not only referred to a 
meeting Edwards had with MacIntyre in connection with the 
affidavit but they also indicated Maclntyre had requested changes to 
the affidavit. MacIntyre relented: 

A. Yes, I looked it over and I did swear to it. that's right. 

If he had not been confronted with this direct evidence from 
Edwards notes, we have no reason to believe he would have told the 
truth about this matter. 

There were numerous occasions when MacIntyre's testimony was 
in direct conflict with that of other witnesses. In this Report, we have 
already referred to the some of these contradictions: whether M. R. 
MacDonald spoke to MacIntyre on the morning following the 
stabbing; whether Robert Patterson was found and interviewed; 
whether Mrs. Chant was asked to leave the room when MacIntyre 
was taking her son's statement. 

But there were also other incidents. Maynard Chant, John Pratico, 
Mrs. Chant, Patricia Harriss, Eunice Harriss and Emily Clemens all 
testified that MacIntyre told witnesses that if they did not tell the 
truth, they could go to reform school, be charged with perjury or go 
to jail. MacIntyre denied all this. Barbara Floyd, John Pratico and 
Maynard Chant all testified that MacIntyre had told them 
individually that he had witnesses who had seen them in the park on 
the night of the stabbing. MacIntyre denied this too. We do not 
believe all of these witnesses made up these stories. We do not 
believe MacIntyre. 

We come away from MacIntyre's testimony convinced that 
MacIntyre, having concluded that Marshall stabbed Seale, became 
blindly determined to prove his theory and that his conduct of the 
investigation reflects that attitude. 

In order to believe MacIntyre's assertions that he pursued the 
investigation of the Seale murder in a straightforward fashion 
without any preconceived notions of who had committed the crime 
or without exerting any pressure on witnesses, we would have to 
disbelieve the many witnesses who contradicted MacIntyre's 
recollection of events. As we have stated earlier, we are not prepared 
to do that. We believe it was MacIntyre who on occasion did not tell 
us the truth and that the investigation he carried out was far from 
straightforward. 

1 .3.11 Conclusions regarding William Urquhart 

Throughout the investigation MacIntyre was assisted by William 
Urquhart. Although Urquhart played a secondary role, doing what he 
was told and exercising no independent initiative, he cannot escape 

Transcript, Page 6112 
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that defence counsel were aware of the existence of prior statements by Chant, Pratico and 
Harriss but did not request them. 

that the trial judge misinterpreted the Canada Evidence Act in refusing to permit a thorough 
examination of Pratico's comments outside the courtroom. 

that the cumulative effect of incorrect rulings by the trial judge denied Marshall a fair trial. 

that defence counsel failed to provide adequate professional representation in that they did not 
arrange for any independent investigation, interview Crown witnesses or seek disclosure of the 
Crown case. 

that the Crown prosecutor and the defence counsel in Donald Marshall, Jr.'s 1971 trial failed to 
discharge their obligations, resulting in Marshall's wrongful conviction. 

that the Crown 'prosecutor, in view of the conflicting statements before him, should have 
interviewed all of the key witnesses separately prior to trial. 

that the Crown prosecutor should have disclosed the contents of prior inconsistent statements to 
the defence. 

Following a meeting with the 
chief Crown prosecutor for the 
County of Cape Breton on June 
4, 1971, John MacIntyre swore 
an information, charging Donald 
Marshall, Jr. with the "murder 
[of] Sandford (Sandy) William 
Seale contrary to Section 206(2) 
[now Section 223(2)] of the 
Criminal Code of Canada." 
Marshall was arrested that same 
day. 

Marshall's preliminary 
inquiry was held on July 5, 1971 
before Provincial Judge John F. 
McDonald. Crown prosecutor 
Donald C. MacNeil called a 
number of witnesses, including 

Patricia Harriss, Maynard Chant and John Pratico. Before he 
administered the oath, Judge McDonald questioned both Harriss and 
Chant in order to satisfy himself that these young persons understood 
the nature of an oath. Chant was questioned as follows: 

We find: 

responsibility simply by saying he was under MacIntyre's direction 
and control. Urquhart was a senior police officer himself and he had 
a responsibility to speak out when the investigation was being 
conducted improperly. Urquhart should have realized MacIntyre was 
pursuing only his own theory of the stabbing, notwithstanding 
information to the contrary. Urquhart should also have realized that 
Chant's second statement was improperly obtained. In failing to 
speak up about the deficiencies in the investigation, Urquhart failed 
in his responsibility as a professional police officer. 

Exhibit 1, Page 35 

Chant then testified untruthfully that he had seen Marshall haul a 
knife out of his pocket and stab Seale. Marshall's lawyers did not 
cross-examine the witness. Pratico testified that he "seen Marshall 
haul something from his pocket and stab Seale." He also was not 
questioned by Marshall's lawyers. Patricia Harriss testified she saw 
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Q. Do you know what it is to take an Oath on the Bible? 
A. Yes. 
Q. What does it mean? 
A. To tell the truth. 
Q. What happens to people who don't tell the truth? 
A. They commit perjury? 
Q. And what happens to people who commit perjury? 
A. They have to pay a fine. 
Q. Besides paying a fine, what else can happen to them? 
A. They can be sent to jail. 



Marshall on Crescent Street the night of the murder and that there 
was only one person with him. Harriss was cross-examined by one of 
Marshall's lawyers. 

When he testified before this Commission, Judge McDonald 
talked about Harriss, Chant and Pratico as witnesses: 

A. ... I don't have any thoughts that they weren't telling the truth or anything like 
that. They impressed me as good witnesses. 

He also said he did not get any indication at the preliminary inquiry 
that Pratico had any mental difficulty. 

In order for an accused to be committed for trial following a 
preliminary inquiry, the judge must be satisfied on the basis of what 
he or she has heard that there is admissible evidence which could, if 
it were believed, result in a conviction. Not surprisingly, Marshall 
was committed for trial before judge and jury on a charge of murder. 

Trials are conducted under an adversarial system in which the 
interest of the State is represented by a Crown prosecutor and the 
interest of the accused is represented by defence counsel. In order for 
a person to be convicted of murder, a jury of the accused's peers 
must decide unanimously that the evidence establishes the person's 
guilt beyond reasonable doubt. The role of the defence counsel is to 
satisfy the jury that the Crown has failed to prove its case beyond a 
reasonable doubt. Defence counsel has a responsibility to the court 
not to mislead, but otherwise is responsible only to the accused. 

The interest of the State, on the other hand, is to see that justice is 
done. The objectives of Crown counsel were put succinctly by 
Justice Rand in his judgment in the 1954 Supreme Court of Canada 
case of Boucher v. The Queen, [1955] S.C.R. 16: 

It cannot be over-emphasized that the purpose of a criminal prosecution is not to obtain 
a conviction, it is to lay before a jury what the Crown considers to be credible evidence 
relevant to what is alleged to be a crime. Counsel have a duty to see that all available 
legal proof of the facts is presented; it should be done fairly. The role of prosecutor 
excludes any notion of winning or losing; his function is a matter of public duty than 
which in civil life there can be none charged with greater personal responsibility. It is to 
be efficiently performed with an ingrained sense of the dignity, the seriousness and the 
justness of judicial proceedings. 

If Crown counsel is aware of evidence that could be helpful to the 
accused, they must disclose its existence to the accused, or the 
accused's counsel, before the trial takes place. In certain 
circumstances, it may even be incumbent upon Crown counsel to 
make such disclosures directly to the court. (The role of the Crown 
prosecutor is examined in more detail in a later section of this 
Report.) 

The trial judge in our criminal process also serves a very important 
function. During a trial, the trial judge must decide any issue of law 
that arises, and then must instruct the jury on the law to be applied in 
determining whether the accused has committed the crime with 
which he or she has been charged. 
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Based on the evidence presented to this Commission, we have 
concluded that both the Crown prosecutor and defence counsel failed 
to discharge their obligations adequately or properly, and that the 
trial judge failed to interpret correctly the Canada Evidence Act, with 
the result that the trial process failed Donald Marshall, Jr. and led to 
his wrongful conviction. 

Marshall's trial took place in the Sydney court house from 
November 2-5, 1971, before Mr. Justice Louis Dubinsky and a jury. 
The Crown prosecutor was Donald C. MacNeil, Q.C.; defence 
counsel were C. M. (Moe) Rosenblum, Q.C. and Simon Khattar, Q.C. 

Prior to his official arraignment on November 2, a grand jury (a 
body that no longer exists in Nova Scotia or anywhere else in 
Canada) was asked to consider the charges, if any, on which Marshall 
should be committed for trial. They considered what is known as a 
"Bill of Indictment" listing the charge and the names of the witnesses 
against Marshall. The grand jury had to satisfy itself on the evidence 
it heard that there was a proper case to be heard by a trial jury. The 
grand jury heard 11 witnesses, including Harriss, Gushue, Chant, 
Pratico and MacIntyre. During the taking of this evidence, no one 
was present except the members of the grand jury and the witness 
giving testimony. 

At 3:20 p.m. on November 2, the grand jury returned a "True Bill" 
against Marshall. At 3:30 p.m. Marshall was arraigned and by 4:15 
p.m. the jury had been selected and the prosecutor had commenced 
his opening address to the jury. During the next three days, the 
prosecution called 20 witnesses. Defence counsel called only 
Marshall. 

Chant and Pratico testified, as they had at the preliminary inquiry 
that they saw Marshall stab Seale. In the face of this eyewitness 
testimony, Donald Marshall, Jr. took the stand on the afternoon of 
November 4 and denied he had stabbed Sandy Seale. His testimony, 
both direct and cross, took just over an hour and was conducted in 
English. It is clear from the trial transcript that Marshall was a poor 
witness, repeatedly being told to take his hand down from his mouth 
and to speak up. He could not have been impressive. (We will deal 
with the difficulties Native accused face in court appearances in a 
later section of this Report.) 

Marshall finished testifying at 3:18 p.m. on November 4. In his 
address to the jury, which followed, Marshall's defence counsel 
concentrated on trying to discredit the testimony of Chant and 
Pratico. His address took 43 minutes. Crown prosecutor MacNeil 
followed and zeroed in on the fact that Chant and Pratico did not 
know each other, but had told the same story. In MacNeil's words: 

Exhibit 2, Page 63 

 

The identification is positive! You have two eyewitnesses to this murder! Two 
completely unrelated men! Two men that there has not been the slightest suggestion 
that there was any communication between the two of them at any time to make up a 
story and yet they give identical stories, corroborated stories in two areas, Louisbourg 
and in Sydney! Now gentlemen, how many more witnesses do you want the Crown to 

  

70 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



present to you? How many more witnesses? You've got two eyewitnesses! You've got 
their evidence corroborated! 

Justice Dubinsky instructed the jury on the morning of November 
5. After this was completed at 12:40 p.m., the jury withdrew to 
consider their verdict. At 4:35 p.m., they advised Justice Dubinsky 
that they had found Marshall guilty. Dubinsky rendered the 
mandatory sentence of life imprisonment. It was all over by 4:45 
p.m. 

1.4.1 Crown prosecutor 

Donald MacNeil was the chief Crown prosecutor in charge of this 
case. He presented the Crown's case at the preliminary inquiry and 
during the trial. Although MacNeil has since died, we were able to 
accurately piece together relevant information concerning his role 
from the evidence of others and the documents available to us. 
MacNeil's estate was given standing and was represented by counsel 
at the Royal Commission's hearings. The evidence establishes that 
MacNeil was generally regarded as a skilled and competent 
prosecutor. Lewis Matheson, then an assistant Crown prosecutor, 
assisted MacNeil with the case but did not examine or cross-examine 
any witness. 

During MacIntyre's discussion with MacNeil prior to laying the 
charge against Marshall, MacIntyre - as was his usual practice - 
turned over the entire police file of the Marshall investigation to 
MacNeil, including the "eyewitness" statements he had obtained 
from John Pratico and Maynard Chant. 

MacNeil knew from having the entire file, however, that Pratico 
and Chant had given statements on May 30, 1971 that were 
inconsistent with their June 4 statements. He also knew about 
Patricia Harriss' incomplete statement, as well as the completed 
statement she signed during the early morning hours of June 18, 
1971. And he would, in addition, have been in possession of the joint 
statement George and Alexander (Sandy) MacNeil gave on May 31, 
1971. Neither of the MacNeil brothers was called as a witness at trial 
or at the preliminary, nor listed as a potential witness on any 
document that would have come to the attention of the defence 
counsel. Their statement, however, supported the description 
Marshall had given of James MacNeil and Ebsary. 

Despite his knowledge of this conflicting evidence, MacNeil did 
not interview Chant, Pratico and Harriss separately prior to either the 
preliminary inquiry or the trial. Given the importance of these 
witnesses to the Crown's case, we believe he should have 
interviewed each of them separately in depth as part of what should 
be standard pre-trial preparation. That the witnesses were juveniles 
who had given conflicting statements made these interviews even 
more critical. MacNeil should have used these sessions to find out 
why they had made earlier, conflicting statements, and to satisfy 
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himself that their later statements were truthful. We believe that if 
MacNeil had interviewed Chant, Pratico and Harriss separately, he 
might very well have learned that neither Chant nor Pratico had 
actually witnessed Marshall stabbing Sandy Seale. 

MacNeil not only did not make the necessary effort to find out the 
reasons for those conflicting statements but he also - and just as 
importantly - did not disclose the existence of those earlier 
statements to Marshall's defence counsel. 

According to the evidence before us, MacNeil generally did 
disclose the contents of statements of various witnesses to defence 
counsel if they asked for such information. If they did not, however, 
he would not make any disclosure. This appears to have been the 
generally accepted practice at the time in the County of Cape Breton 
and in other parts of Nova Scotia. Although this selective disclosure 
was contrary to the general views of senior lawyers in the Attorney 
General's Department as outlined in a letter of March 23, 1961 from 
then Senior Solicitor Malachi Jones to RCMP Division (Exhibit 
81), other testimony indicated there was no systematic attempt by the 
Department to instruct its Crown prosecutors concerning the policy. 
(Transcript, Page 4920) 

The evidence the Crown had in its possession in this particular 
case illustrates why the Crown must discharge this obligation to 
disclose. If defence counsel had been armed with the prior 
inconsistent statements by Chant, Pratico and Harriss, we believe 
they could have used them to raise at least a reasonable doubt about 
Marshall's guilt in the minds of the jury. 

We believe MacNeil had an obligation prior to the preliminary 
inquiry to disclose to defence counsel the contents of the inconsistent 
statements given by Chant, Pratico and Harriss, and at least the 
names of George and Sandy MacNeil. His failure to discharge this 
obligation was a contributing factor leading to Donald Marshall, Jr.'s 
wrongful conviction. 

1 .4.2 Defence counsel 

 

Donald Marshall's defence was in the hands of counsel who were 
considered to be among the most experienced and competent in Cape 
Breton County. All the evidence indicates that C. M. Rosenblum, 
now deceased, was a skilled criminal defence lawyer and that Simon 
Khattar had a long and distinguished career at the Bar. Rosenblum 
and Khattar were retained by the Union of Nova Scotia Indians and 
the Department of Indian Affairs, and were paid substantial fees. 
They also had access to any funds they needed to do whatever they 
decided was necessary in order to provide for Marshall's defence. 
Khattar testified at the Royal Commission hearings: 

Q. Was money any object to this defense? Did - were you going to be hampered in 
any way conducting a defence by concern about not having fee, for example? 

A. Very shortly after I was retained, Mr. Rosenblum was retained. He was ... 
retained, I believe, by the Department of Indian Affairs. I'm not clear on that. In 
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any event, he was retained by a different group from the ones who retained me. 
And we both indicated that we'll have a hard job to - to defend this man and we 
need a lot of help. We both had made the comment, "We're not restricted or 
hampered by way of money." 

Q. Okay, so you - 
A. And we were not. We're - there was [sic] no restrictions on us. 
Q. Did you give any consideration to retaining some sort of an investigator to help 

you? 
A. No sir. 

Marshall was a young Native with no personal resources. He was 
in jail continuously from June 4 through the time of his preliminary 
inquiry and trial. He therefore had to depend exclusively on the 
efforts of Rosenblum and Khattar to meet the charges against him. 
They let him down. We consider their actions, or lack thereof, to be 
the antithesis of what one would expect from competent, skilled 
counsel. 

Rosenblum and Khattar did not carry out or arrange for any 
independent investigation. They did not interview any of the 
witnesses for the Crown. Khattar testified: 

Q. Now, did you yourself or Mr. Rosenblum contact Chant or Pratico or Harriss? 
A. Those were Crown witnesses and I'd indicated to you in our personal 

conversations before being called, it was not my practise to interview any Crown 
witnesses. I kept away from the Crown witnesses. I took my chances on the 
preliminary inquiry and relied on what information I got without seeing them. 
I've had cases where people - accused people - talked with Crown witnesses and 
were charged with interfering with them and I didn't, in all my practice, I've 
never talked with Crown witnesses prior to the trial. 

Q. And do you know if Mr. Rosenblum followed the same practice? 
A. My understanding was that was his practice as well. Not to talk to them. 

Defence counsel also did not ask the Crown to disclose the 
existence of statements or the details of the case against their client. 
Khattar testified before the Royal Commission that defence counsel 
in Cape Breton did not make it a practice to seek disclosure of the 
Crown's evidence, and that neither he nor Rosenblum sought such 
disclosure in this case. 

But the evidence of other witnesses contradicts Khattar. Lewis 
Matheson, for example, testified that Rosenblum 's practice was 
usually to contact the Crown and seek disclosure of its case. Art 
Mollon, a Sydney lawyer since 1972, testified that he regularly 
sought and received such disclosure: 

A. ... if I was defending someone ... I called the Crown prosecutor and indicated to 
them that I was defending a person. ... If they had the material there, they'd 
provide me with what they had. They would give me the background or 
statements. If I requested statements, I got them. It was complete cooperation is 
what - how I would describe it with the Crown. 

Q. And in particular with the late Donald C. MacNeil, what was your experience 
with him? 

A. Well, my experience was almost on a regular basis. I'd make it a point of being 
up the court house at around quarter to nine, nine o'clock. And I'd go into see 
Donnie and tell him who I was defending. He'd tell me what - what Crown 
evidence they had, what witnesses they were calling and, as a result of those, 

Transcript, Page 4716 
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sometimes I'd go back to my client and, you know, perhaps it originally was to 
be a not guilty plea, we're going to go through a trial and that - - then after 
disclosure from the Crown, I'd relay it to my client and after consultations 
sometimes there would be a guilty plea or other times we'd go ahead with the 
trial. 

Q. ... You were telling Mr. MacDonald about disclosure by the Crown, and you 
referred to the Crown providing statements and background with respect - 

A. Yes. 
Q. - to the case. Now, when you refer to statements, do you also mean that the 

Crown would provide to you statements of witnesses as well as statements that 
the accused person may have given? 

A. Oh, if I ask for them, yes, if they had them. Sometimes they didn't have written 
statements from witnesses. 

Q. So that if you went to the Crown and you asked for what aspects of the case that 
they had already compiled, if they had witness statements they would provide 
those to you as well? 

A. Oh, yes. Yes. 
Q. And would those witness statements include just the typewritten copies or would 

you get the actual copies of the handwritten statements? 
A. Usually - No, usually, I'd get what the Crown had, which is usually typewritten 

statements. I don't recall - I've seen lots of handwritten statements because it's 
the handwritten statements that are usually introduced as an exhibit in court, and 
the typewritten one is just for a guide, but the handwritten statements, if I wanted 
to see them, they were always made available as well. 

Q. Did you have to ask for those specifically, or would they also be provided along 
with their typewritten counterpart? 

A. They - No, I'd go down. I'd - You know, if I was given a typewritten statement 
saying this is a, you know, copy of the accused statement or a witness statement, 
unless I had some reason to think that it was different from the written portion, I 
wouldn't ask for it, but I know that if I asked for - I'm just saying that whatever I 
ask for from the Crown, in my experience, I always got it whether it was a 
written statement, a typed statement, photograph, crime reports, lab reports. I had 
no problems with the Crown. 

During the course of Marshall's trial and before the case went to 
the jury, a group of teenagers read a newspaper account of the 
evidence John Pratico had given and realized he could not be telling 
the truth. Although Pratico testified that he ran home after witnessing 
the stabbing, they had seen him in the parking lot of St. Joseph's 
Church after news of the stabbing had circulated. These teenagers 
decided to tell Marshall's lawyers what they knew. Barbara Floyd 
called Rosenblum's offices and asked to speak to "Donny Marshall's 
lawyers". Floyd testified to what happened then: 

A. A man came back on the phone and didn't - I don't remember him identifying 
himself. He just said, "May I help you?" And I told him that I had just read the 
paper, and I was calling about John Pratico, that he couldn't possibly be a 
witness because he was at the dance, and he said, "You're too late." And I said, 
"I beg your pardon," and he just repeated himself and then he hung up. 

Q. Had you identified yourself? Did you say who you were? 
A. I'm pretty sure I did. 
Q. Yes. Did you say anything else other that the fact that John couldn't have seen it 

because he was at the dance? 
A. That's all I remember saying to him. Then he just kind of cut me off. 
Q. Yes. And were there other things that you had prepared in your mind that you 

wanted to say to him? 
A. Well, I thought he would've said to come down and talk to him, you know. We 

would have said what I'm saying now, but - 
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Q. But you didn't get a chance? 
A. No. 
Q. Do you have any idea how long that conversation lasted? 
A. Seconds. 
Q. Seconds? 
A. Yes. 
Q. Do you recollect what the man's attitude was on the other end of the phone? Can 

you describe what his voice was like? 
A. He was just blunt. 
Q. Blunt? 
A. "You're too late," he said. And I remember thinking, "It's not too late because 

he's not convicted yet." It hadn't come over the radio that he was guilty. 

According to the information available to us, Rosenblum was a 
sole practitioner and there were no other lawyers working in his 
office. Indeed, Khattar himself testified there were no other males 
working in Rosenblum's office at that time. Therefore, we believe 
Rosenblum was the person who dismissed this new evidence out of 
hand. 

Pratico had told a number of people outside the courtroom that he 
had lied in his statement to police (a matter we will deal with in more 
detail later), and Barbara Floyd had told Rosenblum that Pratico 
could not have seen the stabbing. Still, Rosenblum did nothing. We 
cannot understand why Rosenblum did not follow up on this 
important information and present the evidence to the jury. 

In 1982, Rosenblum and Khattar both gave affidavits in 
connection with the Reference hearing, in which they said they were 
unaware of the existence of written statements given by Chant, 
Pratico and Harriss to the Sydney City Police in 1971. (Exhibit 134, 
Pages 129-132) 

Given the evidence presented to this Commission, we find this 
difficult to understand. The evidence, in fact, suggests Marshall's 
counsel were aware of these statements. 

Consider this excerpt from the transcript of the preliminary inquiry 
when Harriss was cross-examined by Rosenblum: 

 

Q. How many times have you spoken to [MacIntyrel about this evidence you are 
giving today? 

A. Twice. 
Q. When was the last time? 
A. Last Tuesday. 
Q. And I suppose you signed the statement? 
A. Yes. 
Q. ... The second interview with Sgt. MacIntyre you gave a written statement? 
A. Yes. 
Q. Were you asked to give a written statement before that? 
A. I don't think so. 

A Statement of Facts prepared by the Crown and filed in the court 
file would have been available to defence counsel. It specifically 
notes that Chant "first related to the police the story the accused gave 
him but later advised that he related the false story because of fear of 
the accused." (Exhibit 1, Page 80) During Rosenblum's cross-
examination of Chant at trial, he asked him specifically about "that 
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untrue story" Chant told the police (Exhibit 1, Page 152), indicating 
that Rosenblum was aware Chant had given two separate stories to 
the police. 

As further indication that defence counsel knew of the existence of 
such statements and how to get access to them, Khattar testified 
before us that he was aware that MacIntyre would take statements 
from witnesses he interviewed and that those statements would be 
delivered to the Crown. When questioned about his 1982 affidavit, 
Khattar said: 

Q. It's paragraph 7 that I want to direct your attention to: 
"That I was not provided with copies of any of the Statements referred to in the 
... Affidavits, purportedly taken by the Sydney ... Police prior to the...trial in 
November of '71, nor was 1, at the time of the said trial aware of the Statements." 
Now - 

A. That is correct. 
Q. As I read that paragraph, I understand it to be saying that the statements that 

were taken by the Sydney police prior to November of 1971 - That's prior to the 
conviction. 

A. Yes. 
Q. You didn't have copies of them, and you were not aware of them. 
A. That is correct. 
Q. That's what I read that - 
A. Both statements are correct. 
Q. Okay. Now, last day I referred you to references in the transcript where Patricia 

Harriss said that she had given signed statements to the police. 
A. And - yes. 
Q. So you were certainly would've been aware of that? 
A. I recall - Yes. 
Q. And I referred you to the references where the examination of Mr. Chant was 

being carried on, and he said he had given an untrue statement and then a 
subsequent statement. 

A. That's right. 
Q. And I understood you to agree with me that you would certainly expect that 

those would be written statements given John MacIntyre's practice? 
A. Yes. 
Q. So I would've thought you were aware, at the time of the trial, that there would 

be such statements so I - that's why I'm having difficulty - 
A. Yes, you may - yes. 
Q. Now, would you explain, sir, that - 
A. My reference to being aware is having actual knowledge of the statements other 

than - the way you put is well, "Yes, you knew statements were taken. They were 
taken in writing." But I was not - I had no knowledge of the particular 
statements - 

Q. You didn't know the details of them. 
A. But I'm aware of them. 
Q. Is that what you're saying? You wouldn't have known what they said in detail? 
A. That's correct. Yeh. 

We conclude that Rosenblum and Khattar were aware Chant, 
Pratico and Harriss had given statements to the police, although they 
likely did not know the details contained in such statements. For their 
own reasons, defence counsel elected not to attempt to obtain those 
statements. Eleven years later, in affidavits filed with the Court of 
Appeal in connection with the Reference hearing, they stated that "if 
evidence of the contents of the Statements ... had been adduced at 
trial, then the jury might reasonably have been induced to change its 
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views regarding the guilt of Donald Marshall, Jr.-  (Exhibit 134, Page 
130) These statements, in their own words, faithfully describe the 
consequence of their failure to obtain copies of these crucial 
statements. 

Why did they not obtain them? It is one of many questions we 
have concerning the role played by Marshall's defence counsel. Why, 
for example, did they not have an independent investigation 
conducted? Why did they not contact the Crown to learn the case to 
be met? Why did they not find out that Pratico, a key witness for the 
Crown, spent the time between the preliminary inquiry and the trial 
in the Nova Scotia Hospital being treated for mental illness? 

Bernard Francis, a court worker in Sydney in 1971, testified that in 
his opinion Rosenblum did not work as hard for Native clients. We 
also heard evidence to suggest that Rosenblum and Khattar believed 
Marshall was guilty. Did those feelings influence the effort they put 
into mounting Marshall's defence? 

We conclude that the fact that Marshall was a Native did indeed 
influence Rosenblum and Khattar. Given the reputation for 
competence they enjoyed in the Cape Breton legal community and 
the totally inadequate defence they provided to Marshall, the 
irresistible conclusion is that Marshall's race did influence the 
defence provided to him. 

For whatever reason, Donald Marshall, Jr. did not get the 
professional services to which any accused is entitled. Had defence 
counsel taken even the most rudimentary steps an accused should be 
entitled to expect from his or her counsel, it is difficult to believe 
Marshall would have been convicted. 

1 .4.3 Trial judge 

During the course of Donald Marshall, Jr.'s trial, the trial judge, 
Mr. Justice Louis Dubinsky, made various incorrect rulings on 
evidence. While many of those errors may not have influenced the 
outcome of the trial when considered individually, some were indeed 
serious and may have had an effect on the verdict. In any case, the 
cumulative effect of the errors is such that we must conclude that 
Marshall did not receive a fair trial. 

Professor Bruce Archibald, who teaches criminal law and criminal 
procedure at Dalhousie University Law School, provided us with a 
comprehensive opinion (Exhibit 83) that reviewed various incorrect 
rulings on evidence by the trial judge. (This opinion is included as 
Appendix 13 to this Report.) 

In summary, his criticism of the rulings of the trial judge included 
Mr. Justice Dubinsky's rulings on the use of hearsay evidence, or 
what the judge and counsel incorrectly considered to be hearsay; his 
ruling in allowing an improper reference to a tattoo on Marshall's 
arm that read "I Hate Cops" (an irrelevant aside in the evidence that 
was extremely prejudicial to Marshall); his ruling allowing the 
parents of Sandy Seale to be called as witnesses (ostensibly to 
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establish continuity of exhibits, but which was also likely to obtain 
sympathy from the jurors); and his rulings improperly limiting the 
cross-examination of important witnesses. We accept Archibald's 
opinion on all of these issues. 

There is one particular error by the judge that Archibald considers 
in detail and on which we wish to comment as well. This concerns 
Mr. Justice Dubinsky's handling of John Pratico's attempt to recant 
his statement that Donald Marshall, Jr. had killed Seale and that he 
had witnessed the stabbing. 

In the corridor while he was waiting to testify, Pratico, of his own 
volition, approached Donald Marshall, Sr. He told him that Donald 
Marshall, Jr. did not kill Sandy Seale and that Pratico had lied when 
he testified at the preliminary inquiry that he had witnessed the 
stabbing. 

Marshall, Sr. immediately advised Khattar of this development. 
Khattar did not wish to speak to Pratico by himself and arranged for 
the High Sheriff for the County of Cape Breton to be present. The 
Sheriff, in turn, had Donald MacNeil summoned. According to 
Lewis Matheson, MacNeil, Khattar, Rosenblum, John MacIntyre, the 
Sheriff and Matheson were all present in the Barristers' Lounge 
when Pratico told them he had not witnessed Marshall stabbing 
Seale. Everyone assembled advised Pratico to tell the truth when he 
took the witness stand and not to be concerned about perjury. 

When Pratico was sworn, MacNeil immediately attempted to 
introduce the evidence of what had been said outside the courtroom. 
The judge refused to permit it to be heard at that time. (Exhibit 1, 
Page 156) Subsequently, Khattar did bring out what Pratico said 
outside the courtroom during his cross-examination of Pratico, but 
MacNeil objected and the trial judge refused to permit a thorough 
and searching cross-examination about why Pratico had said what he 
did, why he had lied at the Preliminary and other matters. (Exhibit 1, 
Page 182) 

As is pointed out by Professor Archibald, the judge's ruling was 
based on a fundamental misinterpretation of the applicable sections 
of the Canada Evidence Act. 

The law allows great scope in cross-examining a witness in order 
to identify inconsistencies in his or her evidence. By exposing such 
inconsistencies, defence counsel can seriously weaken the credibility 
of a prosecution witness. If a witness made a previous statement 
inconsistent with his or her current testimony, the witness may be 
cross-examined extensively on why the statement was made and the 
surrounding circumstances. If that witness denies having made the 
inconsistent statement, then other witnesses may be brought in to 
testify that the statement was in fact made. This is governed by 
Section 11 of the Canada Evidence Act. But Section 11 does not 
apply if the witness admits making the statement and it has no 
relevance in limiting the cross-examination of the witness on why the 
inconsistent statement was made. Pratico admitted having made the 
inconsistent statement so Justice Dubinsky committed a serious and 
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obvious error by using Section 11 to limit cross-examination of 
Pratico. As a result, the defence and prosecution were precluded 
from fully exploring the reasons for Pratico's conflicting statement. 

We do not criticize the actions of Khattar, MacNeil and the others 
who met with Pratico in the Barristers' Lounge. We do suggest, 
however, that someone - MacNeil or Khattar, most logically - should 
have advised the trial judge of this startling development and asked 
that he immediately conduct a your dire to determine what had taken 
place and why. Knowing he was dealing with a juvenile witness who 
was attempting to recant the evidence he gave at the preliminary 
inquiry the judge may well have proceeded in an entirely different 
manner with the result that Pratico would have told the truth to the 
jury. 

We believe a full and complete cross-examination of John Pratico 
at this stage by Khattar almost certainly would have resulted in his 
recanting the evidence given during his examination-in-chief that he 
had seen Marshall stab Seale. In those circumstances, no jury would 
have convicted Donald Marshall, Jr. 

But that, unfortunately, is not what happened. Marshall was 
convicted and sentenced to life in prison. During the course of the 
trial, Justice Dubinsky made a comment that, in retrospect, now 
seems ironic in the extreme: 

Whether I am right - who is there in this world who can say that he never made 
mistakes, is a matter which may, may, if necessary, be looked into at some future time. Exhibit 1, Page 138(0) 

 

  

We find: 

that the Crown prosecutor in Sydney, Donald MacNeil, and the Attorney General's office in 
Halifax failed to discharge their duties because they did not disclose the existence of important new 
evidence to counsel for Marshall in November 1971. 

that Robert Anderson, the Director (Criminal) in the Department of Attorney General should 
have instructed his Crown prosecutors to bring the evidence to the attention of Marshall's counsel. 

that the RCMP review failed to uncover Donald Marshall, Jr.'s wrongful conviction because of 
Inspector E. A. Marshall's incompetent investigation into Jimmy MacNeil's allegations 

Ten days after Donald 
Marshall, Jr. was convicted, 
Jimmy MacNeil went to the 
Sydney City Police Department. 
MacNeil, who had been 
convinced to come forward by 
one of his brothers, told police 
he had been present at the time 
of Scale's stabbing and that Roy 
Ebsary - not Donald Marshall, 

 

Jr. - committed the murder. Accompanied by his brothers, John and 
David, Jimmy MacNeil gave a statement to the Sydney City Police 
Department in the early evening of November 15, 1971. Jimmy 
MacNeil's statement was startling: 

Nov. 15th, 1971 - 7:25 p.m. 
Statement of James William McNeil [sic], age 25 yrs., residing at 1007 Rear George 
St., Sydney: 
Myself and Roy Ebsary were at the State Tavern, George St., Sydney, late in the 
evening in May of this year. We were there about an hr. or so. We left. We walked 
down George St. and took the short cut through the Park (Wentworth). We came up to 
Crescent St. and while walking along Crescent St. we were approached by an Indian & 
a colored fellow from behind. The Indian put my right hand up behind my back. The 

Exhibit 16, Page 176 
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colored fellow said dig man dig. Then Roy Ebsary said I got something for you. He put 
his hand in his right pocket and took out a knife and drove it into the colored fellow's 
side. 
Q. What side 
A. The left hand side of the colored fellow. I seen Roy's hand & knife full ob [sic] 

blood 
Q. Did you see the Indian being stabbed 
A. No. I did not 
Q. What happened then 
A. Roy went home and I went with him. He washed the knife under the tap and 

washed his hands off. Then he told me not to say anything about it 
Q. Did you ask him why he done it 
A. Yes, he said it was self defence 
Q. What time did you get home that night 
A. About 12 P.M. 
Q. How long were you at Roy's house that night 
A. About 1 hour after that 
Q. When did you see Roy again 
A. The next day I went to his house. He was laying in bed. I told him that fellow 

died 
Q. What did he say 
A. He said it was self defence. I told him he did not have to kill him. He told me he 

had 2 children - a girl and boy and not to say anything to the police. I left then 
Q. Who seen you at the house besides Roy 
A. His wife, daughter & son. 
Q. Did they say anything to you then 
A. No. Not that day. About 2 days after than [sic] his son, about 18 or 19 yrs old 

came to my house with his car. He drove me out to the Wandlyn Motel- He went 
in the motel and his mother came out to the car. She got in the back seat. He got 
in and she said don't go to their house any more because of what Roy done. The 
young fellow told me if I mentioned what happened to the police all your family 
will be in trouble. They will have to go to Court 

Q. Was his mother present when he said that 
A. No 
Q. What were you wearing that night 
A. I was wearing a college coat - blue with 2 white marks on the sleeve 

Q. What was Roy wearing 
A. A black shawl over his shoulders - something like a priest wears over his 

shoulders 
Q. When did you tell somebody about this 
A. The first one I told was my mother. She noticed I was not sleeping and walking 

around since the trial. She asked me and I told her about the stabbing and Indian 
man was in jail for something he did not do. It isn't fair. Then I told my brother 
Johnnie last night. He told me to go to the police 

Q. Did you know Marshall or Seale that night 
A. No 

After MacIntyre advised assistant Crown prosecutor Matheson 
(chief Crown prosecutor Donald MacNeil was on vacation at the 
time) about Jimmy MacNeil's statement, Matheson spoke to 
MacNeil himself. He then asked the police to arrange to take 
statements from the Ebsary family. They took statements that same 
day - November 15, 1971 - from Roy Ebsary, his wife Mary, and 
their son, Greg. (Exhibit 16, Pages 181-194) They did not take a 
statement from the Ebsarys' daughter, Donna, even though Matheson 
had asked the police to take statements from the Ebsary family. 
During the taking of statements, in fact, Donna Ebsary sat outside the 
police station in the family car. 
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After the statements were taken, Matheson contacted Robert 
Anderson, the Director (Criminal), Department of Attorney General 
in Halifax, to tell him what had occurred and to suggest that 
polygraph tests be conducted. 

Anderson contacted RCMP Superintendent Donald J. Wardrop, the 
Criminal Investigation Branch Officer (CIBO) for 'H' Division. 
Wardrop instructed Detective Inspector E. A. (Alan) Marshall to go 
to Sydney and determine whether there was any substance to 
MacNeil's allegations. 

Although Marshall did not see his task as involving a complete 
reinvestigation, he did testify that he thought his mandate was to get 
to the bottom of the situation and to determine whether there was any 
substance to MacNeil's story. (Transcript, Page 5607) 

Inspector Marshall arrived in Sydney on November 17, 1971. On 
December 21, 1971, he filed a report which stated that he had 
conducted "a thorough review of the case". (Exhibit 16, Page 204) 
His report concluded that Donald Marshall, Jr. had stabbed Sandy 
Seale. When Inspector Marshall appeared before this Commission, 
he testified that he now believed he had "botched the 
investigation". (Transcript, Page 5709) 

What did Marshall do? How did he botch the investigation? 
Marshall, it is clear now, had the opportunity to uncover information 
that would have led inevitably to the conclusion Donald Marshall, Jr. 
had been wrongfully convicted. We believe Marshall did not take up 
this opportunity because he relied completely on what MacIntyre 
told him about the case and because he depended far too heavily on 
his own faith in the judicial system, which had already determined 
that Marshall was guilty. 

On November 17, Marshall discussed the case with MacIntyre and 
visited the scene with him. Although MacIntyre testified he gave 
Marshall the entire file on the case, Marshall himself indicated he 
only received certain file material from MacIntyre. This material 
included the June 4 statements of Pratico and Chant and the June 17 
statement of Gushue, as well as copies of the November 15, 1971 
statements of Jimmy MacNeil and Roy Ebsary. 

In reviewing Marshall's report, there is no indication he had the 
Sydney City Police Department's entire file on the case. For instance, 
when referring to Chant's and Pratico's trial evidence, Marshall's 
report refers to the fact that neither of these two witnesses told the 
police the truth when they were first interviewed. But there is no 
reference in his report to the May 30 statements by Pratico or Chant. 
There is no reference at all to Patricia Harriss although there were 
two statements from her in the Sydney City Police Department file. 
We conclude that Marshall was not given the entire Sydney City 
Police Department file on the case. Marshall testified that he made 
no request for the entire file because: 

Transcript, Page 5615 

 

A. ...at that point in time I was seeking his cooperation. I was treading very gently 
and he had this dossier of papers prepared for me. 
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Marshall also interviewed MacNeil on November 17 and 
concluded, in the words of his report, that MacNeil's account "was a 
figment of his imagination". MacIntyre had already told Marshall 
that MacNeil's statement was a "cock-and-bull" story. On that same 
day, MacIntyre showed Inspector Marshall Donald Marshall, Jr.'s 
jacket. Inspector Marshall remembers MacIntyre discussing his 
theory that Marshall's arm wound had been self-inflicted. 

By the time Inspector Marshall left Sydney on November 17, he 
had already begun to believe Donald Marshall, Jr. had committed the 
crime even though he had not spoken to Roy Ebsary, Donald 
Marshall, Jr., or to Chant, Pratico or Gushue. Incredibly, Marshall 
never interviewed any of the people involved except Jimmy 
MacNeil. And he spoke to him only briefly in conjunction with the 
taking of the polygraph test. 

Marshall returned to Sydney on November 23, 1971 to conduct 
polygraph examinations of MacNeil and Ebsary. These tests were ad-
ministered by RCMP Corporal E. C. Smith, one of the force's 
polygraph operators. Smith concluded that, based on his tests, Ebsary 
was telling the truth when he said he had not stabbed Seale, but that 
he could not give an opinion on whether Jimmy MacNeil was telling 
the truth about seeing Ebsary stab Seale. 

Crown prosecutor Donald MacNeil came to the hotel where the 
tests had been administered and, after being advised of the results, 
notified the Attorney General's Department in Halifax. As a result, 
the Attorney General's Department knew on November 23, 1971 of 
the results of the polygraph tests on Ebsary and Jimmy MacNeil. 

We believe Crown prosecutor MacNeil had an obligation to 
disclose to Donald Marshall, Jr.'s lawyers that Jimmy MacNeil had 
come forward, the resulting statements and the fact that the 
polygraph tests of Ebsary and MacNeil had been taken. He did not 
do so and, in our view, was in breach of his obligation to disclose. 

Similarly, Robert Anderson, having been made aware of the new 
information - he testified he was aware of the polygraph tests - was 
under an obligation to make sure his prosecutor provided this 
information to Marshall's defence counsel. If defence counsel had 
been aware of this new evidence, it would almost certainly have 
resulted in a new trial and that in turn would in all likelihood have 
resulted in Marshall's acquittal. 

We indicated earlier in this Report that Inspector Marshall placed 
complete reliance on what MacIntyre had told him concerning the 
case. This became abundantly clear during Marshall's testimony 
before the Royal Commission. He agreed on numerous occasions 
that findings in his report were based solely on what MacIntyre had 
told him. This included his finding that Marshall removed his 
bandage and flushed it down the toilet at the jail so police could not 
get his blood type from the bandage, and that Ebsary and MacNeil 
were intoxicated on the night of the murder. Again, this information 
came solely from MacIntyre. Despite this, Marshall's report was 
written in such a way that it would leave the impression that 
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Marshall had carried out a complete review of the case, including 
interviewing witnesses. 

In addition to trusting what MacIntyre told him, Marshall was 
content to rely on the results of Roy Ebsary's polygraph test to 
conclude that Ebsary was telling the truth. He did that in spite of the 
fact that both he and his polygraph operator testified that polygraphs 
should only be an aid in an investigation and should not be the only 
investigative technique employed. They both agreed complete 
reliance on the polygraph would not be good police practice. 
(Transcript, Pages 5641 and 6844) 

In summary, we find that Inspector Marshall conducted no 
independent investigation of his own. He even failed to request the 
entire file from MacIntyre. His lack of effort is shocking. If he had 
done a real investigation, he would have discovered that Donald 
Marshall, Jr. did not stab Sandy Seale. There can be no doubt that 
Marshall's incompetent investigation was a major contributing factor 
in Donald Marshall's spending 11 years in jail. 

We were unable to determine if Marshall's report reached the 
Department of Attorney General. Superintendent Wardrop testified 
he would likely have taken the report with him to the regular meeting 
he had with the Attorney General's staff each Thursday. He was not 
able to say for sure he did so in this case, only that he likely would 
have done so. Although there was no covering transmittal slip with 
the report, Wardrop indicated that there probably would not have 
been one if he had hand-delivered the report. Although it was clearly 
RCMP practice to pass on reports to go to the Attorney General's 
Department, whether by hand or by mail, none of the witnesses from 
the Attorney General's Department had any recollection of having 
seen Marshall's report in the Department. 

Regardless of whether the report was officially turned over to the 
Department, we do know that Robert Anderson knew Ebsary and 
MacNeil had given statements, and he also knew that polygraph tests 
had been administered. Despite this knowledge - and despite the 
Department's own belief that such information should have been 
disclosed to defence counsel - it was not. 

Anderson was aware that Marshall's counsel had filed a Notice of 
Appeal. When he assigned Department lawyer Milton Veniot to act 
for the Crown in the appeal, Anderson should have disclosed the fact 
of the reinvestigation to Veniot. If this had been done, then Veniot 
too would have had an obligation to disclose this information to 
defence counsel. 

We believe any competent defence counsel would have used such 
information to call for an immediate investigation of this new 
evidence and that such an investigation would almost certainly have 
resulted in the discovery of Marshall's wrongful conviction. 
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that there should have been greater cooperation between local Crown prosecutors in Sydney 
and the lawyers handling the appeal in the Department of Attorney General in Halifax. 

that the Court of Appeal had a duty to review the complete trial record and ensure that all 
relevant issues were argued. 

that the errors by the trial judge were so fundamental that a new trial should have been the 
inevitable result of any appeal. 

that counsel for Donald Marshall, Jr. failed to put arguments before the Court of Appeal 
concerning fundamental errors of law during the trial, and that this failure represented a serious 
breach of the standard of professional conduct expected and required of defence counsel. 

that the Crown's case should not have been handled by a junior lawyer in the Department. 

that Crown counsel should have raised the issue of the trial judge's erroneous rulings when 
defence counsel failed to do so. 

Following Marshall's 
conviction for second degree 
murder on November 5, 1971, 
Rosenblum (Khattar was no 
longer acting for Marshall) filed 
Notice of Appeal on November 
16. (Exhibit 2, Page 113) 
Although it is clear from the 
transcript of the trial that Justice 
Dubinsky's improper rulings, 
especially regarding the 
limitation of cross-examination 
of Pratico, contributed 
significantly to Marshall's 
conviction, this was not brought 
forward during the appeal 
process. The trial transcript 

indicates that none of the key players - prosecutor, defence counsel 
or trial judge - fully appreciated the evidentiary issues involved. 

We believe the failure to recognize and advance this particular 
argument on appeal represented a serious error, not only by defence 
counsel but also by the Crown and the Court of Appeal as well. 

Bruce Archibald testified that Justice Dubinsky's improper rulings 
in connection with Pratico's cross-examination were so fundamental: 

We find: 

A. ...that the Court of Appeal, before whom this matter had been raised, would 
inevitably have had to grant a new trial on the basis that there had been an erron-
eous ruling and it could not be said that there was no possibility that this did not 
lead to a substantial wrong or a miscarriage of justice.... I think there's no ques-
tion that it was - significantly contributed to the conviction. 

We agree with Archibald. 

1.6.1 Defence counsel 

The grounds of appeal Rosenblum put forward in his Notice of 
Appeal consisted of the following: 

That the Learned Trial Judge erred by not adequately instructing the Jury on the 
defence evidence; 

That the Learned Trial Judge erred by his charge to the Jury in that he gave his own 
opinion on certain aspects of the evidence which opinion was highly prejudicial to the 
accused; 

That the Learned Trial Judge misdirected the Jury on the meaning of "reasonable 
doubt"; 

That the evidence did not establish beyond reasonable doubt the guilt of the 
accused; 

That the Learned Trial Judge erred in asking the Jury to draw certain inferences 
from evidence which was not presented; 

That the Learned Trial Judge misdirected the Jury that it was their duty and his duty 
to look at the evidence and from that source alone to arrive at the conclusions which are 
required by justice and by law; 

That the Learned Trial Judge misdirected the Jury in that the charge of the Learned 

Transcript, Page 5521 

Exhibit 2, Page 114 

84 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



Trial Judge was capable of being understood by the Jury as being prejudicial to the 
accused; 

That the conviction is against the evidence, the weight of the evidence and the 
proper application of the evidence and is perverse; 

That the address to the Jury by the Prosecuting Officer was highly inflammible [sic] 
and included remarks in which he expressed his personal opinion that I was guilty of 
the charge on which I was being tried; 

That the Learned Trial Judge erred in admitting inadmissible evidence; 
That the Learned Trial Judge improperly permitted the Prosecuting Officer to cross-

examine the witness, Maynard Chant, before ruling that such witness was adverse; 
And such other grounds as may appear when I or my Counsel obtain a transcript of 

the evidence at the trial and the Judge's address to the Jury. 

The factum (brief of the argument) Rosenblum filed dealt 
primarily with Justice Dubinsky's charge to the jury and to the 
weight to be afforded to the evidence of Pratico and Chant. He put 
forward no argument on grounds 5, 6, 9 or 10, and he did not submit 
any argument concerning the key erroneous rulings Justice Dubinsky 
made that limited counsel's opportunity to find out why Pratico made 
his contradictory statement in the court house corridor. 

If Rosenblum had argued these issues, the Court of Appeal would 
inevitably have ordered a new trial. His failure to do so represented, 
once again, a serious breach of the standard of professional conduct 
expected and required of defence counsel. 

1.6.2 Crown counsel 

The practice in Nova Scotia is - and was in 1971 - that a criminal 
appeal to the Court of Appeal is handled by the Halifax office of the 
Department of Attorney General rather than by the local Crown 
prosecutor who had carriage of the case at trial. In this case, we have 
evidence that there was no communication between the Sydney 
prosecutors and Halifax counsel handling the Marshall appeal in 
1971. The Halifax office regarded the appeal as routine and assigned 
Milton Veniot, then a junior counsel in his first year at the bar, to 
handle it. 

We do not believe any appeal from a murder conviction can or 
should be classified as routine. The seriousness of the charge and the 
length of sentence involved place a heavy burden on all counsel 
involved at any stage to be particularly vigilant. 

Veniot testified that he prepared the Crown's brief of argument and 
in so doing responded to the matters raised by Rosenblum in the 
Notice of Appeal. He also stated that, as Crown counsel, he had an 
obligation to draw to the attention of the Court of Appeal any errors 
made by the trial judge that contributed significantly to the 
conviction of the accused, even where no objection was raised by 
defence counsel. Veniot testified that in this case he was aware of 
Justice Dubinsky's error in limiting the cross-examination of John 
Pratico: 
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Transcript, Page 7040 

Transcript, Page 7055 

Transcript, Page 7040 Q. And did it occur to you at the time that what was occurring was wrong and, 
secondly, that as a result of that wrong ruling, Mr. Khattar was not being allowed 
to ask why Mr. Pratico had said what he had said outside the courtroom, and that 
that might have been important? 

A. ...I think it's obviously wrong but it's one that we used to have to deal with all 
the time. And if [Khattar] didn't think it was such a big deal, then I guess I just 
didn't pay too much attention to it. 

   

It is not clear from Veniot's testimony whether he considered this 
limitation to have been an incorrect interpretation of the hearsay rule 
or an incorrect application of Section 11 of Canada Evidence Act. 
What is clear however is that Veniot clearly recognized the error but 
did not pursue it primarily because defence counsel had not raised it. 
He testified: 

A. ...If they didn't think it was important enough to turn the trial, then I just didn't 
direct my mind to it because it was and is my experience that there are many 
evidentiary rulings made by trial judges with which a lawyer can object and if 
'he] feels strongly enough about his objection, then he can do something about it. 
And they chose not to and I guess I just didn't put my mind to it. 

A. ...I think I'm guided, and entitled to be guided, as to what is and what isn't a 
serious issue, particularly in a ruling on an evidentiary point in the circumstances 
of this case, by the attitude taken by defence counsel, who were certainly far 
more senior to me. They just didn't make anything of it, to speak of. Maybe they 
should have. 

We believe it is regrettable that Crown counsel, who should 
operate independently, was influenced concerning the significance of 
these matters by defence counsel who did not fully appreciate the 
evidentiary issues involved. We have some sympathy for Veniot's 
position. He was a junior Crown counsel appearing on a matter in 
which the accused was represented by very senior and well-respected 
counsel. One may conclude that it would have been presumptuous on 
Veniot's part to advance an argument on behalf of the accused where 
counsel for the accused failed to do so. Veniot impressed us as a 
competent Crown counsel who recognized the errors made at trial. 
His superiors should not have regarded a murder appeal as routine 
and should not have assigned junior counsel. However, once 
assigned, and having recognized the error involved, Veniot should at 
the very least have sought instructions from his superiors on drawing 
this issue to the attention of the Court of Appeal. The obligation of 
Veniot and his superiors was to ensure that any error of law 
contributing to the conviction, and not raised by the defence, was 
before the court. 

We believe Crown counsel have an obligation to raise important 
issues not raised by the defence, even if those issues are contrary to 
the Crown's position. While court proceedings are based on the 
adversarial process, and while the adversarial process is generally 
considered the best way to assess facts, the adversarial process is not 
an end in itself. It must serve the administration of justice and not 
vice versa. As noted by Zuber, J. A. in R. v. Savion and Mizrahi 

86 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



(1980), 52 C.C.C.(2d) 276 (Ont. C.A.) at p. 289: 

By reason of the nature of our adversary system of trial, a Crown prosecutor is an 
advocate; he is entitled to discharge his duties with industry, skill and vigor. Indeed the 
public is entitled to expect excellence in a Crown prosecutor just as an accused person 
expects excellence in his counsel. But a Crown prosecutor is more than an advocate, he 
is a public officer engaged in the administration of justice... 

Watkins, L. J., expressed similar sentiments in the context of the 
obligation of Crown counsel to draw to a judge's attention errors in 
the giving of direction to a jury. In Raymond Donoghue (1988), 86 
Cr. App. R. 207 at p. 271), he stated: 

...this is yet another instance of the failure of prosecuting counsel to draw a judge's 
attention to a fundamental omission in the giving of directions. Although the primary 
responsibility for such an important matter must rest upon the judge, we consider it is 
unfortunate that neither counsel appears to have noticed that the judge gave no general 
direction on the burden of proof. It would be helpful, we think, if counsel for the 
prosecution made a check-list of the directions on the law which he considers the judge 
ought to give and draws attention of the judge to any failure on his part to give an 
essential direction before the jury retires. 

In the case of an appeal, the obligation of Crown counsel is to 
raise before the court of appeal all relevant issues of law even if such 
issues are not advanced by defence counsel. 

Veniot and his superiors in the Department of Attorney General 
failed to ensure that all the relevant issues were raised, and we 
believe that failure contributed to the denial of Marshall's appeal and 
to his continued incarceration. 

In our opinion, the lack of communication or briefing between 
Veniot and the Sydney prosecutors represented a serious oversight. 
While such interaction may not have resulted in additional issues 
being argued, it may have brought to light the information that 
Jimmy MacNeil had brought forward following the conviction. 
Veniot testified he was not aware of MacNeil's statements, but he 
believed that the Crown had an obligation to disclose it. If this new 
evidence had been brought to the attention of defence counsel and to 
the Court of Appeal, we believe it is all but inevitable that a new trial 
would have been ordered. 

  

1.6.3 The Appeal Court 

What is the proper role of the Court of Appeal in a case such as 
this in which both defence and Crown counsel fail in their obligation 
to raise and argue all properly appealable issues? Should the Court 
have identified and dealt with these issues on its own? Professor 
Archibald: 

A. Certainly it would be within the discretion of the Court of Appeal to do that, and 
I would view it as an appropriate exercise of discretion. I would say it's the right 
thing to do. I - But insofar as the matter was not argued, no factual matters were, 
as I understand it, brought to the attention of the Court of Appeal to suggest that 
the testimony from the eyewitnesses was - had been obtained in improper ways, 

Transcript, Page 5524 
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then I hesitate to say that there is a duty on the part of the Court of Appeal to do 
that. It certainly is within their discretion and I would think it a proper exercise 
of discretion but when the parties have not raised it, I'm reluctant to call it a duty. 

Transcript, Page 5525 A. ...I think that there may have been, what I would call, a moral duty for the Court 
of Appeal to [do] that. I think that the Court of Appeal should have done that. I 
think it was wrong for the Court of Appeal not to have done that, but I'm not 
willing to say that there is a legal duty that they have to even though the matter 
has not been thought to be significant by - I guess I - The adversarial system is in 
there as important in my view. 

 

For our part, we believe a court of appeal has a duty to review the 
record of a criminal case placed before it. If the court becomes aware 
during this review of a significant error, which has not been raised by 
counsel, we believe the court has an obligation to raise the issue with 
counsel and to ensure that it is properly argued. If necessary, counsel 
should be recalled to deal with the issue. In this case, the Court of 
Appeal did not comment on the serious issues which were readily 
apparent on a reading of the trial transcript. These errors were so 
serious that a new trial should have been the inevitable result of any 
appeal. 

We recognize that a duty such as we have outlined imposes a 
heavy burden on an appellate court, but it is important to remember 
that a provincial Court of Appeal is for all practical purposes the 
court of last resort for a convicted appellant. Since the possibility of 
a "routine" criminal matter being heard by the Supreme Court of 
Canada is virtually non-existent, provincial Courts of Appeal 
represent the final opportunity to make sure the law is properly 
applied according to accepted principles. 

Our criminal justice system functions as an adversarial process, 
which is supposed to ensure that only the guilty are convicted. The 
overriding principle is the search for justice. There can be no justice 
if a conviction is sustained because of the inadequacy of counsel. 
The Appeal Courts must ensure that justice is done. When counsel 
fails, the courts must step in. 

We find: 

that Constable Gary Green acted properly in providing information rearding.Donna Ebsary's 
evidence to the Sydney City Police Department, and that he cannot be faulted for Failing to 
investigate the matter further. 

that Urquhart was remiss in his duties when he failed to follow up on new evidence indicating 
that Donna Ebsary had seen her father with a blood-stained knife on the night of Seale's murder. 

that the RCMP did conduct a file review of the Marshall case in 1975 and that while little is 
known about its purpose or results, it is clear that the Sydney City Police Department cooperated 
with the RCMP in the 1975 review. 

During Marshall's years in 
prison, his case was looked at 
again by various authorities on at 
least three separate occasions. 

1.7.1 Donna Ebsary's evidence 

In 1974, a Sydney martial 
arts instructor named David 
Ratchford raised with a friend, 
Constable Gary Green of the 

Sydney RCMP, the possibility of Roy Ebsary's involvement in the 
killing. Ratchford had heard the story from Donna Ebsary, a student 
at his martial arts school whom he had befriended. She told him that 
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on the night of May 28, 1971 she had seen her father, Roy Ebsary, 
washing what she thought was blood off a knife. She told him she 
believed her father had murdered Seale. 

After Ratchford and Donna Ebsary told this to Green, he advised 
them to go to the Sydney City Police. Ratchford accompanied Donna 
to the police station where they spoke to Urquhart. Urquhart advised 
them that Roy Ebsary had been questioned and that the case was 
closed. 

After Ratchford told Green their visit to police headquarters had 
not produced any results, Green visited the police department himself 
and talked to Urquhart as well. Green says he specifically told 
Urquhart Donna had seen her father washing blood off a knife on the 
night in question. (Transcript, Pages 7089, 7090, 7099) Green 
testified that Urquhart produced the Marshall file, which Green said 
he could have examined but chose not to look at. Urquhart told him 
Donna Ebsary was a "disturbed and disgruntled young lady", 
(Transcript, Page 7089A) and that he was not going to reconsider the 
matter based on another rumor. Urquhart also told Green the matter 
had already been reviewed by the RCMP. 

When Green inquired later within the Sydney RCMP General 
Investigation Section (GIS), he was told Roy Ebsary had passed a 
polygraph test. Green testified that his "confidence in Donna 
Ebsary's story almost evaporated" (Transcript, Page 7094) and, as a 
result, he did not pursue the matter further. 

Although Urquhart in his testimony denied that Green's visit to the 
Sydney City Police Department ever took place, we have concluded 
that Ratchford, Donna Ebsary and Green did, in fact, visit the Sydney 
City Police Department in 1974, and that Donna Ebsary's 
information was brought to Urquhart's attention. 

We cannot criticize Green's actions in this matter, which he was 
raising almost three years after Marshall's conviction, and after a 
1971 RCMP review had apparently confirmed that Ebsary was not 
the killer. By offering to let him look at the file, the Sydney City 
Police Department said, in effect, that it was not prepared to reopen 
the case based on Donna Ebsary's story, but that the RCMP was free 
to look at it if it wished. But Green had no mandate to reinvestigate 
the matter. We believe he acted properly in making sure that this new 
information was brought to the attention of the police department and 
that he cannot be faulted either for failing to look at the file offered 
him by the police department or for failing to pursue the matter 
further. 

We are, however, critical of Urquhart's failure to take any action. 
He had been given new and potentially significant evidence that 
Donna Ebsary had seen her father washing blood off a knife. 
Urquhart knew, or should have known, that she had not been inter-
viewed in November 1971. 

Even if Urquhart knew about the results of the November 1971 
Ebsary polygraph and Marshall review, he still should have paid 
more attention to this new information. At the very least, Urquhart 
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should have made sure he told MacIntyre about the information. 
Although the evidence is that MacIntyre was in the vicinity when 
Ratchford spoke to Urquhart, there is no evidence to indicate that 
Maclntyre was told about it. 

Regardless of his own opinion about the veracity of Donna 
Ebsary's story, Urquhart had a duty to see that this new information 
was passed on to his superior. This he failed to do. This information 
should have been passed on by the police to the Crown, and by the 
Crown to defence counsel. The obligation of the Crown to disclose 
information to the defence is a continuing obligation; although three 
years had passed since Marshall's conviction, defence counsel 
remained entitled to assess information clearly pertinent to his 
client's claim of innocence. 

1.7.2 The 1975 review 

The Marshall case surfaced again in an unexplained file review in 
1975. Sergeant Eugene Cole of the RCMP testified he was stationed 
with the Sydney GIS from 1975 to 1980 and his notes for September 
29, 1975 read in part: 

29 Sept 75 
Deputy Chief Sydney C.P. interviewed and advised that Roy Ebsary was given a lie 
Dector [sic] test and found to be cleared and not involved. 
Enquiries conducted into Seal [sic] Murder case 5 yrs. old. 
Marshall presently serving life for this murder. 
1 Oct 75. 
9 AM - 12 NN interview and enquire into. Seale Murder 1971. vintage ie: enquiry. re:  
Ebsary. 
3 Oct 75. 
9 AM-10 AM read Ebsary File re Seale Murder. 

Cole testified he had no personal recollection of the matter, but 
assumed he had been directed by a superior to review the file. He 
testified that the files he reviewed must have been at the Sydney City 
Police Department. MacIntyre testified that someone from the 
RCMP did visit the police department and asked to review the 
Marshall file. The department gave them permission to do so. 

Based on the evidence before us, we believe it is fair to conclude 
that the RCMP conducted some sort of a file review in 1975. The 
fact that Cole's notes referred to reading the "Ebsary" file rather than 
"Marshall" file indicates that this review must also have been in 
connection with Ebsary's possible involvement. 

Although we have very little evidence concerning this review, we 
have no reason to doubt Cole's notes, and we conclude, on the basis 
of those notes - and MacIntyre's testimony - that the Sydney City 
Police Department once again was not reluctant to allow the RCMP 
to review the matter. 
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More than six years after the 
mysterious 1975 file review, the 
Marshall case once again 
became the focus of official 
attention when Stephen Aronson, 
the lawyer now acting on behalf 
of Donald Marshall, Jr., wrote a 
letter to John MacIntyre. By that 
time, MacIntyre had become the 

We find: 

that Staff Sergeant Wheaton and Corporal Carroll should have been more circumspect in 
questioning Marshall in Dorchester about what happened on the night of the murder. 

that Chief Maclntyre did not deliberately attempt to hide any documents from the RCMP 
investigators. 

that the Department of Attorney General did not interfere with the RCMP investigation. 

  

Chief of the Sydney City Police 
Department. In his letter dated January 26, 1982, Aronson said he 
had learned that a man by the name of Mitchell Bayne (Sarson) had 
heard Roy Ebsary admit to killing Seale and he asked that, on the 
basis of this new evidence, the case be reopened. 

Aronson had been retained on Marshall's behalf in 1981, and 
visited him in Dorchester Penitentiary on September 3. Also present 
at this meeting with Marshall were Roy Gould, Danny Paul, and 
Sarson. Sarson related to Aronson his story about Ebsary. Aronson 
considered the possibility of collusion between Marshall and Sarson 
given that a close relationship existed between Marshall and Sarson's 
sister. However, he decided that he should review the trial and appeal 
record in order to detemine "exactly what the basis of the conviction 
was". (Transcript, Page 10091) In addition to reviewing the trial 
material, Aronson contacted the parole authorities to ascertain the 
likelihood of Marshall's being released on parole. Following a 
further meeting with Marshall and after learning that Ebsary had 
recently been involved in a knife-related incident, Aronson wrote to 
Chief MacIntyre requesting that the investigation be reopened. 
Aronson is to be commended for his diligence in pursuing his client's 
case even though he felt that the burden of reversing a 10-year-old 
conviction would be a heavy one. 

On February 3, following receipt of Aronson's letter, MacIntyre 
convened a meeting with Frank Edwards, the Crown prosecutor, and 
Inspector Don Scott, the officer in charge of the Sydney Subdivision 
of the RCMP. MacIntyre suggested the RCMP should investigate the 
matter since his force had conducted the initial investigation. 

1 .8.1 The Wheaton investigation 

Scott assigned Staff Sergeant Harry Wheaton, plain clothes 
coordinator of the General Investigation Section (GIS) of the Sydney 
Subdivision, to investigate the allegations in Aronson's letter. 

Wheaton, assisted by Corporal James Carroll, reviewed a number 
of statements MacIntyre had provided, the trial transcript and the 
1971 RCMP review. He then obtained information on Ebsary from 
his wife, Mary, and from police records, and interviewed Jimmy 
MacNeil and Mitchell Sarson. 

Wheaton and Carroll were initially skeptical of Sarson's story, 
believing, like Aronson, there may have been some collusion 
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between Marshall and Sarson. However, on February 16, 1982 after 
he and Carroll interviewed Maynard Chant at his home in 
Louisbourg, Wheaton and Carroll began to believe Marshall might 
indeed be innocent. Chant gave a statement in which he admitted 
having lied in 1971. He said he was not even in the park when Seale 
was stabbed. The investigators then interviewed Pratico, Roy Ebsary, 
Patricia Hanks, Gushue and Marshall. 

On February 22, Ebsary telephoned Wheaton and admitted 
stabbing Seale. Carroll immediately went to Ebsary's home to get a 
statement but Ebsary refused to provide it. Much later, in October, 
Carroll delivered a tape recorder to Ebsary who recorded his version 
of the events of May 28 and 29, 1971. (Exhibit 19, Page 138) In that 
version, Ebsary said "possibly I got him in the guts" and that the next 
person who struck him "would die in his tracks". 

In addition to interviews with a number of other individuals, the 
investigators gathered some physical evidence which also supported 
Marshall's innocence. Greg Ebsary turned over to Wheaton ten 
knives that had been stored in a wooden basket in the Ebsary home. 
Adolphus Evers of the RCMP, who had originally analyzed 
Marshall's and Scale's clothing for serrations and blood stains in 
1971, used samples he had kept from Marshall's yellow windbreaker 
and Scale's brown coat to examine the ten knives and the basket 
fibres. He found that some fibres corresponded and one particular 
knife had 12 fibres consistent with those in the two jackets. 

On March 25, 1982 Superintendent Douglas Christen, the officer 
in charge of the Criminal Investigation Branch (CIB) of the RCMP, 
sent a report on Wheaton's investigation to that point to the 
Department of Attorney General. 

      

Exhibit 19, Page 66 

    

The examination of the knife given to our members by Mrs. Ebsary would appear to 
indicate that Roy Newman Ebsary was responsible for the murder of Sandford Seale. 
Results of the C.D.L. examination will be forwarded to you upon receipt. If the 
examination is conclusive, this evidence, in conjunction with the eyewitnesses account 
of events by James William McNeil [sic] and Donald Marshall, Jr., would be sufficient 
to proceed with a charge against Ebsary. 

The information Wheaton and Carroll obtained during their 
investigation formed the basis of the evidence that led to Marshall's 
acquittal. 

We do not intend to provide a detailed chronology of the RCMP 
reinvestigation. The details can be found in Exhibits 19, 21 and 99. 
Marshall's innocence was established as the result of painstaking and 
professional police work. The thorough investigation carried out by 
Wheaton and Carroll in a highly unusual case stands in stark contrast 
to the police work of 1971. 

Although this RCMP reinvestigation did finally lead to Marshall's 
release and acquittal, there are aspects of it on which we wish to 
comment. We will examine the circumstances surrounding the taking 
of Marshall's Dorchester statement, for example, because we believe 
it sheds light on why Donald Marshall, Jr. might have told the 
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investigators he was involved in a robbery attempt on the night Seale 
was stabbed. We will consider allegations that Chief MacIntyre 
attempted to conceal evidence from the RCMP investigators. Finally, 
because of a number of comments he made in the course of his 
testimony, we will also consider the question of Staff Sergeant 
Wheaton's overall credibility as a witness. 

1.8.2 Marshall's Dorchester statement 

Wheaton and Carroll interviewed Marshall at Dorchester 
Penitentiary on February 18 and March 9, 1982. On their second 
visit, they took a signed statement from Marshall in which he 
referred to a plan to get some money by "rolling" someone, calling 
back "the two guys" and "they then knew we meant business about 
robbing them". The handwritten statement reads: 

In 1971 I was convicted of the murder of Sandy Seale in Sydney, N.S. At this time! 
was seventeen years old and living with my parents on Membertou Reservation. I guess 
you could say I was a bad young guy. I drank a lot and generally hung around. I was 
picked up by the Sydney City Police on several occasions. I was questioned a lot by 
John MacIntyre for things like knocking over gravestones, dynamite caps and was 
kicked out of Wentworth park. MacIntyre didn't like me as I wouldn't talk or confess to 
these crimes. 

On the night of the murder I was not with Sandy Seale until around midnight. I was 
with Roy Gould, Pauline Bernard and some other woman. We came from Hfx and 
arrived in Sydney around 9:30 P.M. Artie Paul, Roy Gould and I then went to the 
Liquor Store. Artie and I then went to Terry Tobins on Inter Colonial St. From there we 
went to the Keltic Tavern. I left the Tavern alone at roughly a quarter to ten or ten to 
ten. I walked from Dorchester St. to George St. in the area of Wentworth Park. 
When I arrived in Wentworth park that night I enter the Park on the little path that runs 
off George Street. I remember seeing Sandy coming down the Path that runs from the 
little store on George Street that would be Mac's Dairy. Sandy and I met in the center 
of the park on this Path. I remember Sandy telling me he came from the dance and he 
said he was heading home. I think this is when Bobbie Patterson came down from 
behind the bandshell. Patterson was very drunk so put him under some bushes so the 
police wouldn't get him. I recall asking Patterson if he knew us as he was also stoned 
on acid. He said he did. 

I asked Sandy if he wanted to make some money. He asked how and I explained to 
him we would roll someone. I had done this before myself a few times. I don't know if 
Sandy had ever rolled anyone before. We agreed to roll someone so we started to look 
for someone to roll. The first time I saw the two fellows we later decided to rob was on 
the George St. side of the Park. The short old guy I now know as Ebsary was dressed 
like he came off a boat. He had a blue coat over his shoulders. My memory is poor on 
just how we got over to the Crescent St. side of the Park but I do remember seeing 
Patricia Harris and Terry Gushue and giving Terry a light. Sandy went over and talked 
to Ebsary and the other guy. The three of them would be maybe 20 yards from Patricia, 
Terry and I. 

I then walked down Crescent Street to Sandy and the two guys. We talked about 
everything women booze about them being priests and hinted around about money. The 
two guys started to walk away from us and I called them back. They then knew we 
meant business about robbing them. I got in a shoving match with the tall guy. Sandy 
took the short old guy. I don't remember exactly what was said but I definitely 
remember Ebsary saying I got something for you and then stabbing Sandy. 
I let go of the guy I had and Ebsary came at me. He swung the knife at me and I held 
the knife off with my left hand. The knife sort of caught in my jacket and I pulled free 
and ran and felt blood running from the cut. I can't describe the knife and Sandy fell 
and stayed there. I ran across the bridge and ran into Chant. I told him what happened. I 
met people coming from the dance and we went over to where Sandy was. I remember 

Exhibit 114 
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going up to a house and asking a guy to call an ambulance. A girl gave me a kerchief to 
put on the cut on my arm. 

I definitely did not stab Sandy Seale. I saw Ebsary do it. When questioned about this 
I did not mention that Sandy and I were robbing these two as I thought I would get into 
more trouble. I never told my lawyers or the Court I just thought I would get in more 
trouble. I felt bad about Sandy dying as it was my idea to rob these guys. I knew Sandy 
but not real well and its too bad he died but I didn't kill him Ebsary did. I am willing to 
take a polygraph test to prove I am innocent. I did not stab Sandy. I gave the Police a 
statement when it happened and a week later I was picked up by MacIntyre he didn't 
question me very much he said he had two witnesses to say I did it and locked me up. 

This statement was later used against Marshall by the Crown during 
the Court of Appeal Reference hearing. Its effect was devastating. 

But was it the truth? At the time he gave the statement, Marshall 
knew Ebsary had told a story about a robbery. He knew this because 
of a bizarre series of coincidences. Marshall's girlfriend at the time 
was Shelly Sarson. Marshall had met her when she was visiting her 
brother John, a prisoner at Dorchester. Her other brother, Mitchell, 
was a very close friend of Roy Ebsary and indeed lived with him for 
a time. One evening, Roy told Mitchell that he had stabbed a 
"colored fellow" in Wentworth Park during the course of an 
attempted robbery. (Exhibit 99, Page 45) Mitchell told this story to 
his sister Shelly, who told it to Marshall. 

To complicate the question of determining whether the statement 
is true, we heard evidence that the RCMP officers told Marshall that 
if he was to have any hope of getting out of jail, he had better tell the 
officers a story they could believe; otherwise, they would walk away 
and he would never see them again. (Transcript, Page 11765) 
Marshall himself testified he believed he had to follow Ebsary's story 
about the robbery in order to be believed. 

Prior to taking what was to be an incomplete statement from 
Marshall on February 18, Carroll testified that Wheaton told 
Marshall something to the effect that he believed "there was 
something else going on in the park other than just a casual walk 
through the park to catch a bus" on the night Seale was killed. 
(Transcript, Page 8769) After he made that comment, Carroll 
testified, Marshall told the officer the story about the robbery. 
(Transcript, Page 8774) 

There is conflicting evidence on whether the officers gave 
Marshall a warning that what he said could be used as evidence prior 
to either Dorchester statement. Such warnings are normally given 
when statements are taken; failure to issue such warnings may result 
in the subsequent statement being ruled inadmissible in court. 

Wheaton testified that Marshall was warned prior to the first 
statement. Carroll testified that no warning was given. Carroll 
testified that if there had been a warning, he would have followed his 
usual practice and written in the warning as he was taking down the 
statement. No reference to a warning appears on the statement, so we 
accept Carroll's evidence that no warning was given. 

Carroll also testified that he did not remember any warning being 
given at the taking of the second statement either. Wheaton, who 
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took the statement, testified that a warning was given. Wheaton 
testified it was also his practice to note the warning in the statement, 
and the handwritten notation - "warned" - appears on the handwritten 
statement. (Exhibit 114) A further written reference to a warning 
appears in Wheaton's notes. (Exhibit 99, Page 2) We accept that a 
warning was given prior to the second statement. 

The RCMP officers' approach was unfortunate. Instead of 
indicating to Marshall they were aware of some additional facts and 
implying something other than a "casual walk through the park" may 
have been involved, they should simply have asked Marshall to tell 
them the facts. If he made no reference to the robbery, then it would 
have been appropriate for them to ask questions concerning it. 

Given that Marshall had been unable to establish his innocence 
during the preceding 11 years, we believe Wheaton and Carroll 
should have been especially circumspect in interviewing him. Their 
encouragement to him to tell them a story they could believe, 
notwithstanding the fact that the statement was accompanied by a 
warning, suggests to us that in the circumstances the signed second 
statement Marshall gave at Dorchester cannot be described as 
voluntary. 

If a voir dire - a special hearing to determine the admissibility of 
evidence - had been held on Marshall's statement during the 
Reference hearing, we do not believe the statement would have been 
admitted. 

1.8.3 Wheaton/Davies - statement incident 

The second issue on which we wish to comment concerns the 
question of whether Chief MacIntyre attempted to interfere with 
Wheaton's investigation by deliberately trying to conceal a key piece 
of evidence. 

During his investigation, Wheaton did receive a number of 
statements taken by the Sydney City Police Department in 1971. 
MacIntyre gave most of these statements to Scott on February 3. 
Scott then passed them to Wheaton. Wheaton testified that MacIntyre 
later gave him the Gushue and Harriss #2 statements on February 26. 
He also testified that MacIntyre, in response to an order of the 
Attorney General dated April 20, 1982, turned over to him the 
November 1971 Mary and Greg Ebsary statements on April 26, 
1982. 

Why was the file turned over in such a piecemeal fashion? Why 
did the RCMP not simply request - or demand - the entire file at the 
beginning of their investigation? Wheaton testified that both he and 
Scott were reluctant to demand the file because it may have 
jeopardized the relationship between the Sydney City Police 
Department and the RCMP. 
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Q. At that time had you wished, could you have compelled production of any 
statements in the Chief's possession? 

A. We could have obtained, I feel, probably a search warrant. I had enough evidence 
possibly to get a search warrant. 

Q. But there were avenues open to you to compel production. 
A. Yes, sir. There were avenues open to us. The relations between the Mounted 

Police and Sydney City Police would have went to zilch but we could have done 
it. 

Q. ... As best as you can recall, Staff Wheaton, can you indicate to us how the file 
was demanded and take this meeting of the 26th of February. Can you, as best as 
you can, tell us what the words were... 

A. Just politely asked. "John, do you have anything else, now, that you could give 
us? Any other written things? Any other things that you can tell us?" 

Following the February 26 meeting with MacIntyre, Wheaton 
testified that he met with Scott and Crown prosecutor Edwards to 
discuss their difficulty in getting material from the Sydney City 
Police. Edwards testified that he suggested they obtain a search 
warrant. "I can recall that conversation fairly specifically," Edwards 
testified. "I said, 'Look, why don't you go get the search warrant and 
just put it in your hip pocket? Go down and see the Chief, demand 
the file, ask for it, and if he doesn't give it, demand it. And if you 
still don't get it, then reach in your pocket and slap the search 
warrant on his desk." (Transcript, Page 11788) 

Scott opposed such a confrontational approach and he eventually 
requested instead that Edwards obtain an order from the Attorney 
General directing the Sydney City Police Department to turn over all 
of its files. Edwards was asked about this. 

Q. Was that just a way to get the heat off their back, is to put it somewhere else? 
A. That is my view. 

When MacIntyre received the order from the Attorney General 
dated April 20, 1982, he prepared a list of the material in his 
possession (Exhibit 88) and contacted the RCMP. 

Wheaton and Sergeant Herb Davies, then a Corporal, met with 
MacIntyre at the Chief's office on April 26, 1982. Davies' testimony 
concerning the meeting with MacIntyre indicated that he 
accompanied Wheaton to act as an "observer" to what transpired. 

A. Chief MacIntyre had the files there. It was quite obvious to me upon our arrival 
that he was expecting us. The meeting was pre-arranged, by whom, I don't know. 
But in any event, when I went there we took our seats as shown in Exhibit 109 
and Chief MacIntyre began to go through the files and passed the various 
documents across to Staff Sergeant Wheaton. There was only one time when I 
observed the Chief had a document in his hand that this document did not go to 
Staff Sergeant Wheaton. 

Q. Where did it go? 
A. The Chief took that document in his left hand and placed it down on the floor. 

Now, I will say I could not see the document when it hit the floor, but I could see 
Chief MacIntyre take it in his hand and drop it. 

Q. Would you describe it as an accident or deliberate dropping? 
A. In my opinion it was deliberate. 
Q. He took it in his left hand. Did he drop it immediately down or did he throw it 

under? Describe in a little more detail. 

Transcript, Page 7600 

Transcript, Page 11786 

Transcript, Page 8649 
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A. Okay. This particular document came from a manila file folder that the Chief sort 
of had partially on the desk and partially on his lap. And he took the document 
from that and he might have leaned just a little bit and dropped it on the floor. I 
couldn't see when it hit the floor but I could see when it left his hand. 

Q. Did you, did the Chief observe the document before he did this? 
A. Yes, he did, sir. He read it before he threw it on the floor. 
Q. What was the general practice being followed that day by the Chief as he was 

handing over documents? Would he read them first? 
A. He would look at all documents first, sir, yes. 
Q. Would he describe what was in them? 
A. He would read off the names, etc., and say what it is. Statement of such-and-

such, statement of such-and-such. And... 
Q. And what would Wheaton do then? As it was handed to him. 
A. Wheaton would take possession of them and, if I recall correctly, he would - I'm 

not certain exactly at what point he filled all of these - he initialed for all of the 
documents. But I do know that after receiving what Staff Wheaton felt was all of 
the documents I know that Exhibit 88 was signed by Staff Wheaton, in my 
presence, in front of the Chief. 

Q. And are you telling this Commission that you observed Chief MacIntyre take a 
document, read it and deliberately put it on the floor? 

A. That's exactly what I'm telling this Commission, sir. 
Q. Thank you. How long were you in the Chief's office? 
A. Oh, it could have been an hour or so. It could have been a little better. 
Q. And at what point in the visit did that event occur? 
A. I feel it was close to the end but, I tell you, I didn't interrupt at that particular 

moment when he dropped it because my reason for that was the meeting between 
Chief MacIntyre and Harry Wheaton and myself was running so smooth. I said 
to myself, "I will let it continue this way and bring it to Staff Wheaton's attention 
as we are leaving." I didn't want to have any conflict between Chief MacIntyre 
and Harry Wheaton and myself if it was not necessary. 

A. After Staff Wheaton received what he thought was everything that pertained to 
the Marshall file, he asked the Chief, I would say on at least two occasions, 
"Now, Chief, do we have it all? Do we have it all?" 

Q. What was the answer? 
A. "Yes." So Staff Wheaton thanked the Chief and I think I did also. I feel quite - 

I'm sure I did. Thanked him. We just got outside of the Chief's door when I 
stopped Staff Wheaton. I said, "Staff, you didn't get the complete file. The Chief 
dropped a document on the floor." 

Q. Now... 
A. What that document was at that particular time, I didn't know. 
Q. Did the Chief accompany you to the door? 
A. The Chief was still in his office and we were just outside of the door. It didn't 

take me very long to advise Staff Wheaton of what took place. Then Staff 
Wheaton went right back into the Chief's office, ahead of me. I went in behind 
him. He advised the Chief as to what I told him concerning him dropping a 
document on the floor. The Chief went over behind his desk, picked up the 
document and made a remark to the effect, "I might just as well give you it all." 

Q. ... How would you describe the Chief's demeanor at that point? 
A. Well, needless to say, in my opinion at this particular time, the Chief was quite 

upset. 
Q. How did that manifest itself? 
A. ... He became quite flushed and maybe a little bit nervous at that point. 
Q. What happened then? 
A. Staff Wheaton took the document from the Chief... 
Q. Yes. 
A. And we left. There was no further conversation, sir. 
Q. Were you satisfied at that time that you had everything? 
A. Yes, sir. 
Q. Did you look under the desk? 
A. No, I didn't. But I only saw him drop one document. I didn't know how many 

pages there were to it or anything at that particular time. One document. 
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Q. What happened after you left the office'? 
A. When we left the office after Staff Wheaton received that document, he didn't 

put it in any of the files nor in his briefcase, he kept it in his hand. I drove back to 
our headquarters on Alexandra Street and Staff Wheaton did read the statement 
to me while en route from the Chief's office to our office, but I will say the 
statement didn't mean anything to me. I wasn't involved in the investigation so I 
didn't know what it was all about. 

Q. Was there any indication from Staff Wheaton that the document meant anything 
to him? 

A. There was indication from Staff Wheaton, and I know certainly it had to mean 
something to Staff Wheaton. He was the chief investigator. I was not 
investigating this particular file, I was assisting on this particular day. 

Q. Did you take it that it was a significant document'? 
A. Yes, I did, sir. 
Q. From Staff Wheaton's comment or actions or whatever? 
A. Yes, I did. 
Q. But you have no recollection today what the document, indeed, was. 
A. Yes. He read it to me. 
Q. Can you tell us what it said'? 
A. I can't tell you what it said but if I recall correctly it was a statement from 

Patricia Harriss. 
Q. And do you actually remember that'? 
A. Yes. 

In his testimony before the Commission, Wheaton told essentially 
the same story and provided more specific identification of the 
document in question. 

A. ... as we drove up the hill returning to the office, I read it and found that it was a 
partially completed statement of Patricia Harriss on the 17th of June 1971 written 
by William Urquhart, I believe it was. 

Q. Do you have any doubt at all, sir, that that partially completed statement was 
given to you by Chief Maclntyre after he picked it up off the floor? 

A. I have absolutely no doubt on that point. 
Q. ... I put to you, Staff Wheaton, that Chief MacIntyre under oath here denied a 

number of times having slipped any statements or anything onto the floor. Are 
you suggesting that his testimony is incorrect? 

A. I'm suggesting, I'm not suggesting, I'm stating the man perjured himself. 

In his testimony before us, Chief MacIntyre unequivocally denied 
concealing any documents. 

A. I'm testifying now, under oath here, that I never done such a thing, sir. 

In addition to these contradictory versions given by MacIntyre on 
the one hand, and Wheaton and Davies on the other, there is also 
dispute over a number of other related matters. If we accept that 
there was such an incident, for example, when did it happen, how 
many documents were involved and what did they (or it) contain? 
We heard conflicting evidence on all of these matters. 

Let us look first at the question of the number of documents 
involved. There is a conflict on this point between the handwritten 
and typed versions of Wheaton's April 16 (we will comment on the 
question of dates shortly) notes concerning a meeting with Chief 
MacIrityre. (Exhibit 90(a) and 90(b)) The typed version reads as 
follows: 

Transcript, Page 7750 
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16 April 82 
Interview 3:45 Chief McIntyre, Cpl. DAVIES, myself. Chief produced brown 
accordion file folder containing approximately four manila file folders as well as a 
number of envelopes. Chief was asked four or five times for any other statements from 
Patricia HARRIS [sic]. Last statement given - hand written statement of Bill 
URQUHART. On HARRIS [sic] showed numerous, only one read. Cpl. DAVIES saw 
it [emphasis added] placed on floor, asked numerous times why, PRACTICO [sic] no 
explanation. No comment on line up. No comment on PRACTICO [sic] re witness. 
Definitely did not interview EBSARY'S wife or son after murder on 15th. Total 
correspondence 31 pieces. 

Wheaton's handwritten notes read: 

Hand written statements of Bill Urquhart on Harris [sic] showed numerous only one 
read Cpl. Davies see them [emphasis added] placed on floor. 

Staff Sergeant Wheaton was asked about the differences in the two 
versions. 

Q. Can you suggest any reason why the "them" would be changed to an "it" in a 
typewritten version? 

A. No, I cannot, sir. It was one piece of paper. 
Q. How do you know it was one piece of paper? 
A. Because that's what the Chief handed me. 
Q. Did you go and look behind the desk and see if there was any more? 
A. I stood at the desk. I didn't see any more, sir, no. 

There is also conflict over what the document dropped on the floor 
- if there was such a document - contained. We have the testimony of 
Wheaton and Davies at the Commission hearings that it was Harriss 
#1. But Crown prosecutor Frank Edwards' notes contain the 
following reference dated Saturday, April 17, 1982 - nine days before 
the date the meeting involving MacIntyre, Davies and Wheaton is 
supposed to have taken place - concerning both the Harriss #1 
statement and an incident in which Wheaton alleged that MacIntyre 
slipped a document under the desk. 

Sat Apr. 17/82 
1:45 p.m. - Wheaton called me at home to say they had almost completed taking 
statement from Donna Ebsary and we agreed to meet at my office at 2:30 p.m. Also 
briefed me on what she was saying. 
While on phone told me that he and Herb Davies had gone down to see Chief 
MacIntyre late Friday p.m. and had spent a couple of hours with him. After being 
pressed Chief turned over previous written statement by Patricia Harris [sic] in which 
she described someone matching Ebsary. (Wheaton said Chief went scarlet when 
pressed about this statement) - also turned over November 1971 statements of Mary & 
Greg Ebsary (probable that R.C.M.P. had seen these during 1971 investigation which is 
an out for MacIntyre). 
Also told me that Herb Davies had noticed Chief slipped some of the information on 
floor behind desk - believes it was some information with transcript attached relating to 
threat by Xmas [Tom Christmas] against Pratico - believes there was a charge against 
Xmas at time. 
- Said he also saw Prosecutor MacNeil's notes on Chief's file. 
- Left with only statement and a few other papers - still did not demand full file and all 
information from Chief. 

Exhibit 99, Page 3 

Exhibit 90(a) and 90(b) 

Transcript, Page 7752 

Exhibit 17, Page 9 
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These notes indicate that an episode strikingly similar to the one 
Wheaton and Davies claim took place on April 26 actually occurred 
on April 16, but involving far less explosive evidence. Edwards' 
notes also indicate that Wheaton had Harriss' June 17 statement in 
his possession on April 16, nine days before MacIntyre allegedly 
attempted to conceal it from him. 

For his part, Wheaton testified that he never told Edwards 
anything about the Chief hiding material relating to a threat by Tom 
Christmas against Pratico, but he insisted he reported to Edwards the 
Harriss #1 incident after it took place on April 26. Edwards denied 
this. 

Q. If you have been told that Chief Maclntyre had deliberately tried to conceal from 
the RCMP that statement of Patricia Harriss, are you able to speculate what you 
would have done? 

A. ... I would have recommended that the Chief be charged with obstruction of 
justice. 

Q. And you're confident in saying today that that was never told to you by either 
Staff Wheaton or Herb Davies. 

A. I'm positive it wasn't. 

 

Another intriguing point: Edwards testified that Wheaton did not 
seem concerned when he was telling Edwards about Chief 
MacIntyre's attempt to conceal the Christmas evidence. 

A. It was casual. "Oh, by the way ... Herb noticed the Chief slip some information 
on the floor, etc. And when I said, "Well, what was that about?" And he said, 
"Oh, it was just something related to Thomas Christmas or transcripts that he..." 
There was no particular concern about it. It was something that I. when he 
mentioned it to me. I picked him up and said, "What was it about?" But any 
concern that I experienced was allayed by his response. 

Transcript, Page 11793 

 

Despite the fact that both Edwards' notes and Wheaton's notes 
indicate this meeting with MacIntyre took place April 16, Wheaton 
insisted in his testimony that the meeting occurred on April 26 
following the issuing of the Attorney General's order. Which date is 
to be accepted? If the meeting took place on April 16, it would 
indicate that Wheaton's testimony about the events of his April 26 
meeting with MacIntyre was in error. 

Edwards testified that he was certain that the meeting took place 
on April 16. In response to suggestions from Wheaton (Transcript, 
Page 7711) that Edwards sometimes played "catch up" by making 
after-the-fact notes based on those already taken by Wheaton, 
Edwards testified: 

Transcript, Page 11792 Q. Now did you ever make the notes that we've been referring to here based on 
information given to you by Wheaton out of his own notebook? 

A. No. 
Q. Did you ever play, what he's referred to as, what, "catch-up" from time to time, 

using Sergeant Wheaton's notes? 
A. No. 

 

100 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 

Transcript, Page 11795 



There is one other piece of evidence that appears to indicate that 
the meeting involving MacIntyre, Davies and Wheaton occurred on 
April 16 instead of April 26. It concerns the statements of Mary and 
Greg Ebsary. In his testimony before the Commission, Wheaton first 
testified that he received those statements on April 26. 

Q. When were those statements turned over to you? 
A. The 26th of April, 1982, sir. 
Q. Did you have them before the 26th of April? 
A. Not to my knowledge. 

However, other evidence showed that when Wheaton took 
statements from Mary and Greg Ebsary on April 19, 1982, their 
statements refer to having read the 1971 statements that day. When 
this was pointed out to Wheaton, he testified: 

A. That refreshes my memory further, sir, that I must have shown them statements 
that I had obtained from the Sydney, from Inspector Scott probably. If I showed 
them statements and I dated this the 19th of April. 

Q. So do we take from that then that you had the Ebsary statements prior to the 26th 
of April? 

A. I must have had them, sir, if I showed them to them, yes. 

Based on our assessment of all the evidence before us, we believe 
that the following is what actually occurred. We believe that 
Wheaton and Davies visited MacIntyre on the afternoon of Friday, 
April 16 in order to try to get more information on the case from 
him. They were given the Harriss statement together with the Ebsary 
statements. During the course of this meeting, MacIntyre discarded a 
document relating to Tom Christmas on the floor. We believe 
MacIntyre did not deliberately try to hide any document and, in 
particular, did not try to hide Harriss #1. 

We believe Frank Edwards' notes that the incident involved Tom 
Christmas and we accept his recollection of the casual manner in 
which Wheaton related the incident. 

Wheaton testified that the "April 16" date on his own notes was in 
error. But we do not believe both Edwards and Wheaton would use 
the same wrong date in their notes. If MacIntyre had deliberately 
tried to hide a statement on April 26, that would have been in direct 
contravention of the Attorney General's order and would have been 
an offence. 

Supporting the argument that the meeting took place April 16 is 
the fact that Wheaton's April 16 notes also seem more like notes of 
an interview than a formal session to hand over documents to comply 
with an order of the Attorney General. Indeed, the note itself reads 
"Interview". And Wheaton's notes refer to discussing John Pratico, 
the line-up, an interview of Mary and Greg Ebsary and the 
statements of Patricia Harriss. There is no mention of the order from 
the Attorney General. Given the importance the RCMP attached to 
this order and its highly unusual nature, we believe some reference to 
it would have found its way into Wheaton's notes if the meeting 
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occurred as a result of that order. 
We also note that Wheaton never made any written report to his 

superiors that MacIntyre had attempted to hide Harriss #1. He 
testified he reported it verbally, but we believe it would have been a 
sufficiently serious incident to warrant formal reporting. Wheaton 
not only made no report at the time, but his later reports suggest 
nothing happened at all. 

In May 1983 Wheaton was asked by Scott to comment specifically 
on improper Sydney City Police Department police practices and 
procedures relating to their handling of the Marshall case. In his 
report dated May 30, 1983, he wrote: 

In reviewing the Sydney City Police file after the order had been made by the Attorney 
General that they turn over all documentation. I found a partially completed statement 
dated 17th June. 1971 - 8:15 P.M. 

This was the Harriss statement Wheaton alleged had been put on the 
floor by MacIntyre. When questioned about why he didn't indicate in 
this report how he acquired the statement. Wheaton testified: 

A. I haven't included it there. My Lord. I don't know why I haven't included it 
there. I can assure you that it did happen. I can only say that, that's the way I 
wrote it and if I'm remiss. I'm remiss in not including it. I have no explanation 
other than that. My Lord. 

If MacIntyre had deliberately tried to conceal the statement as 
Wheaton alleged, we believe Wheaton would have reported it. 
Wheaton wrote in 1986 that Marshall had been the victim of an 
"unscrupulous-  police officer, John MacIntyre. When asked by his 
superiors to support this statement, however, Wheaton made no 
mention of the alleged evidence-concealing incident. 

Perhaps the most compelling argument against the suggestion that 
MacIntyre tried to hide the Harriss #1 statement is common sense. If 
MacIntyre had wanted to hide this particular statement, all he had to 
do was to remove it from the file prior to his meeting with the 
RCMP. MacIntyre had clearly gone through the file and had taken 
the trouble to list all the statements and other information in the file. 
It is inconceivable that if MacIntyre had deliberately intended to hide 
Harriss #1, he would have left it in the file during this listing process, 
read the statement in front of the RCMP officers (testimony of 
Sergeant Davies, Transcript, Page 8650), and then surreptitiously 
attempted to place it or drop it on the floor. 

The testimony of the two RCMP officers concerning this 
particular incident was incorrect. It follows that Wheaton's allegation 
that MacIntyre perjured himself in relation to this incident is also 
without foundation. 
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1.8.4 Alleged interference by the Department of Attorney General 

Harry Wheaton has suggested on a number of occasions. including 
in his testimony before the Commission. that the Nova Scotia 
Department of Attorney General attempted to_interfere in  the 1982 
RCMP investigation of the Marshall case by limiting their efforts to 
interview  key members of the Sydney City Police Department. 
Wheaton's May 20. 1982 report makes this point. 

    

4. In regards to the Ebsary and Marshall portions of this file, all avenues of 
investigation known to date have been completed. Discussions were held with Crown 
Prosecutor. Frank C. Edwards. in regards to interviewing Chief Macintyre and Insp. 
Urquhart in regards to the allegations of Chant. Pratico and Harriss that they were 
induced to fabricate evidence in the original trial in this matter. Mr. Edwards has 
advised me that he further discussed the matter with Mr. Gordon Gale of the Attorney 
General's Department. and it \ Vas felt that these interviews should be held in abeyance 
for the present. This file will be held open pending further instructions as well as nev, _ 

, 
areas of investigation winicn may come to light. 

Two years later. when the CBC radio program "Sunday Morning" 
requested an interview with Wheaton to discuss his work on the 
Marshall case, Wheaton wrote to his superior. Superintendent A. E. 
Vaughan: 

In regards to the above. if I were to answer these questions honestl . it would 
undoubtedly cast the Department of Attorney General in had light. 
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He was questioned about this during his testimony. 

   

A. ...I took it from Mr. [Roger] Bill [of "Sunday Morning-[ that he was going to he 
inquiring into my opinions and. in my opinion, there was waffling by the 
Department of the Attorney General in regards to. not sk affling. we did not get a 
clear mandate to investigate the matter. 

Q. Investigate which matter? 
A. The Sydney City Police. The third phase. as I would refer to it. and I felt that that 

should go on. 

Transcript, Page 7917 

 

   

During his testimony before the Commission. Wheaton testified: 

  

Q. ...When you and Mr. Edwards discussed the matter of not interviewing Mr. 
Urquhart and Mr. Maclntyre when he advised you that this was the instruction or 
suggestion from Gordon Gale. was it your opinion that that amounted to 
interference in your investigation by the Department of Attorney General? 

A. ... You're asking my opinion personally, Harry Wheaton? 
Q. Yes. 
A. Yes, I did. 
Q. Why is that? 
A. Because I thought. and I expressed it to Mr. Edwards, that the matter should get 

on the road. 

Frank Edwards testified that he had, in fact, also urged the 
Department of Attorney General to focus the RCMP investigation on 
the Sydney City Police. 
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Q. Now, what were you meaning by that? 
A. Well, two things. Number one, that the file should be obtained, but more 

particularly that, in my view, the time had long since passed when John 
MacIntyre and Bill Urquhart should have been taken in individually and 
questioned thoroughly on their involvement in that '71 investigation by Wheaton 
and Carroll. 

Q. What was the response from Mr. Gale and Herschorn? 
A. Mr. Gale was of the view that that matter could wait, that the...that it was 

something that could be put off. That the main goal now was to get Marshall 
before the Court in order to secure his release, and that the problem with the file 
could be expeditiously dealt with because that would be necessary for the 
immediate purpose by a direction under the Police Act. 

Q. So... 
A. But I mean I didn't argue further with him on that. 
Q. Did you agree? 
A. No, I didn't agree. I stated what I thought should happen. He said, "No." He was 

my superior. I wasn't going to say, well, you know, well, "I'm going to order 
them to go anyway." I didn't have the authority to do that. 

Q. It was your understanding following your discussion with Gale that there should 
be no investigation of the Sydney Police until after Marshall had been through 
the appeal process and perhaps after Ebsary had been tried. 

A. That was my understanding but, you know, Gordon Gale may have said not more 
than, you know, "Let's deal with Marshall first." And then I read into that, 
well, after we get... 

Q. Is that what you intended to convey to Wheaton? 
A. Yes. If I may, much has been made of this and the impression has been left that, 

you know, the RCMP were literally straining at the bit wanting to go after 
Maclntyre and Urquhart. That is not my recollection. 

Q. That's not your recollection? 
A. That is not my recollection, and, you know, there was no consternation expressed 

to me when I advised Wheaton that the matters were to be held in abeyance for 
the time being. 

During his testimony before the Commission, Gordon Gale, 
Director (Criminal) for the Department of Attorney General, 
explained why he responded as he did to Edwards' request to 
investigate the Sydney police. 

A. //Well, my response to Mr. Edwards was that I didn't see the point at that ... right 
/ then and there of doing that. I thought that the best thing was that we had made 

the decision that we would ask the Attorney General to sign the order under the 
Police Act, that I expected that that would be signed. It, in fact, was prepared the 
next day and it may have been prepared on the 19th and dated the 20th on the 

\

basis that the Attorney General was available on the 20th to sign, and that I 
thought that that should be executed and they should get the whole of the file and 
look at it to see what was in it that they didn't know about and then after that 
they could go back and ask any questions at all. But it seemed to me to be a 
pointless effort to ask questions without seeing what was the whole of the file, 
because it might raise things that they...other things that they were not aware of \ 

' or it may ... it would at least allow them to zero in and give some thought as to 
what questions they did want to ask. 

Q. Did you tell him to hold it in abeyance? "Don't worry about an investigation of 
the Sydney Police now." 

A. Well, I may have said to hold it in abeyance until they get the file and...from the 
Sydney Police and review it. 

Q. Well, was it ever your intention to say there was not going to be any 
investigation of the Sydney Police until the Attorney General's office authorizes 
it? 

A. No, it was not my intention to say that whatsoever. 

Transcript, Page 11797 

Transcript, Page 11816 
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Q. Do you consider- 
A. I just thought it was silly to go ahead with asking questions without seeing the 

whole of the file and seeing what...what might arise from that. 
Q. Do you consider the RCMP would be authorized if they considered a municipal 

force, or a member of a municipal police force, had conducted some criminal 
activity that they could go in and do an investigation? 

A. Yes. 
Q. And would they require the consent of the Attorney General to do so? 
A. No, they would not require the consent of the Attorney General, especially not in 

the situation where they were reinvestigating a case and if there had been some 
criminal offence in relation to that case, then I would not expect them to look for 
any type of consent from us. 

In light of the evidence before us, we do not believe Wheaton was 
correct in concluding that the Department of Attorney General had 
interfered with the RCMP by suggesting that interviews of 
MacIntyre and Urquhart be placed in abeyance. 

In the context of the Marshall reinvestigation, Wheaton already 
had whatever mandate he needed and required no further instructions 
to interview Urquhart and MacIntyre. In fact, he had already 
interviewed a number of Sydney police officers who gave 
statements, and had been urged by Frank Edwards to interview 
MacIntyre and Urquhart as well. 

In the context of a complete investigation into the Sydney City 
Police Department, on the other hand, Gale's response is 
understandable. Marshall's release and acquittal were pressing and 
unusual matters. The RCMP had not yet received the complete file 
from the Sydney City Police and Gale also had to consider the 
possibility of charges eventually being laid against Ebsary. 

We conclude there was no interference by the Department of 
Attorney General in the RCMP conduct of the investigation and that 
any suggestion to the contrary by Wheaton is erroneous. 

1.8.5 Factors influencing the investigation 

If Wheaton did not require specific authorization to investigate 
alleged criminal activity by members of the Sydney City Police 
Department, why did he not simply go ahead and do it? We believe 
the RCMP officers charged with reinvestigating the Marshall case 
were influenced by two factors that had nothing to do with the merits 
of the case itself. 

The first involved the relationship between the RCMP and the 
provincial Department of Attorney General. Did the RCMP have the 
right to pursue an investigation into the conduct of a municipal 
police force on its own or did it need authorization from the 
Department of Attorney General for such an investigation? 

The second was that the investigating officers were members of 
one police force reviewing the conduct of another police force and 
were influenced in the conduct of their investigation by their desire 
to maintain a good working relationship with the Sydney department. 
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This influence can be seen most clearly in the RCMP decision not 
to get a search warrant to obtain the Sydney City Police Department 
file on the Marshall case, even after the investigators decided they 
were being misled by MacIntyre and even after Frank Edwards 
suggested strongly that they obtain one. 

Earlier, we quoted Wheaton's testimony that "relations between 
the Mounted Police and Sydney City Police would have went to 
zilch-  if the investigators had "compelled production of any 
statements in the Chief's possession-. (Transcript. Page 7600) 

Wheaton's superior, Scott, testified that the "repercussions of [the 
RCMP] effecting a search warrant-  to get the information "didn't 
make much sense to myself if the RCMP could persuade the 
Department of Attorney General to use its powers to force the 
Sydney City Police to produce the information instead. (Transcript. 
Page 9257) 

Gordon Gale also testified that during discussions concerning the 
need to get the full Marshall file from the Sydney City Police 
Department "a lot of questions about police protocol were raised and 
the distinctions that were being drawn as to whether it was an 
assistance case or it was their case-. (Transcript, Page 13385) 

While the RCMP reluctance to press forward independently may 
be understandable, it is not acceptable. The RCMP oath requires its 
members to conduct themselves with absolute independence and 
impartiality. To allow the conduct of an investigation to be 
influenced to any degree by the person or organization being 
investigated lessens the integrity of the investigation and invites a 
perception of unequal treatment. 

When the RCMP investigators heard serious allegations that 
witnesses had perjured themselves as a result of questionable tactics 
employed by the Sydney City Police Department - allegations that 
merited the consideration of criminal charges - the RCMP decided it 
was not their mandate to investigate possible criminal offences 
committed by members of the Sydney City Police Department. 

Scott testified that the RCMP would need "authority" from the 
Department of Attorney General to conduct such an investigation 
(Transcript, Page 9223) while Wheaton suggested they would need 
such permission if the subject of the investigation was a public 
official. 

Transcript, Page 7677 Q. ... is it your normal practice with respect to starting investigations with respect to 
criminal offences. suspected criminal offences. that you would await direction 
from the Department of the Attorney General? 

A. If that individual is the Chief of Police of a city or town in the Province of Nova 
Scotia. yes. sir. 

Q. Why? 
A. Because based on my own experience, having investigated two Chiefs of Police 

in this Province, that is the direction that they came from. This would be the third 
and I would expect it to be handled in a similar manner. 

Q. Although that may have been done in the past. can you suggest any reason why 
you should, in fact, await that direction? If you chose to investigate me, you 
wouldn't wait for the Department of the Attorney General to tell you. would 
you? 
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A. No. but if! were to choose to investigate the Chief of Police for the City of 
Dartmouth I would. 

Q. Why? 
A. Because he is a public officer and a peace officer and. as such, one would 

normally expect direction from the Attorney General's Department. You would 
submit your report outlining what evidence you had as has been done here. and 
what reasoning you had, and then you would await instructions. 

Gordon Gale disagreed. 

Q. Do you consider the RCMP would be authorized if they considered a municipal 
force, or a member of a municipal police force. had conducted some criminal 
activity that they could go in and do an investigation? 

A. Yes. 
Q. And would they require the consent of the Attorney General to do so? 
A. No. they would not require the consent of the Attorney General. especially not in 

the situation where they were reinvestigating a case and if there had been some 
criminal offence in relation to that case. then I would not expect them to look for 
any type of consent from us. 

Chief Judge Harry How, who was Attorney General at the time of the 
1982 reinvestigation, concurred. (Transcript, Page 10793) 

We find that the undue sensitivity of the RCMP in pursuing certain 
aspects of this investigation is not acceptable. (In a later section of 
this Report, we will comment in detail on the role of the RCMP in 
laying criminal charges.) 

1 .8.6 Wheaton's credibility 

During the course of his testimony before this Royal Commission, 
Wheaton took it upon himself to make unsolicited statements 
concerning a matter unrelated to the issues under consideration by 
this Commission. In doing so, Wheaton not only cast unwarranted 
aspersions on the reputation of an individual but he raised serious 
questions about his own credibility. 

This involved the circumstances surrounding a fire in a motel in 
Port Hawkesbury owned by Billy Joe MacLean, then a member of 
the Nova Scotia Cabinet. The RCMP, the insurance adjusters, the 
Fire Marshall's office and the investigators for the Insurance Crime 
Prevention Bureau all investigated the cause of the fire, and no 
charges were laid against anyone as a result of those investigations. 
The insurance claims were paid. 

Despite that, Wheaton's initial testimony left - and appeared 
designed to leave - the clear impression MacLean had been involved 
in some sort of criminal activity, and that the Department of Attorney 
General had provided MacLean with a copy of the report of the 
RCMP investigation into the fire. On closer examination, however, it 
turned out that Wheaton's comments were erroneous, unfounded and 
based on hearsay and inference. For an experienced police officer to 
make such assertions in a televised public hearing, knowing full well 
that they will be eagerly reported by the media and that the mere fact 
of the comments being reported will result in harm to the reputation 
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of the individual involved, is scandalous. 
Wheaton made the comments following his testimony about 

another incident. His May 20, 1982 report on the Marshall case had 
turned up in the possession of a Liberal candidate during the 1984 
Nova Scotia election campaign and, during the course of his 
testimony, Wheaton was asked whether he knew about the 
unauthorized distribution of any other RCMP reports. (Transcript, 
Page 7899) At the conclusion of his direct examination by 
Commission counsel, Wheaton returned to the issue and volunteered 
the following: 

A. My Lord, if I might come back to [Commission Counsel] Mr. Orsborn for one 
minute.... You asked me this morning, and I've been thinking it over at the lunch 
period of, `Do I know of any instances where files, Mounted Police files, were 
brought forth that went to the Attorney General's Department' and I said, my 
answer to you was, 'Are you referring to Donald Marshall case or other cases?' 
And you said 'We'll deal with the Donald Marshall case and come back to other 
cases.' 

Q. Uh-hum. 
A. You have not come back to other cases and I would feel it remiss if some other 

lawyer should pick this item up later, and you think that I was hiding things from 
the Commission, which I assure, My Lords, I'm not doing. So, that's why I take 
this opportunity to go back to that question if I may. 

Q. Thank you for raising that. Do you know of any such releases of reports? 
A. The only one that I can speak to on my own personal knowledge was again in 

1982, in March of 1982, and I was requested to assist our Port Hawkesbury 
detachment in the investigation of a suspicious fire at the Voyageur Motel or 
Voyageur Restaurant in Port Hastings [sic], Nova Scotia. This fire had started in 
the central [sic] of the restaurant and was not of electrical nature, and it was the 
feeling of the investigators that it was a set fire. This restaurant is owned by Mr. 
Billy Joe MacLean. I went to Port Hawkesbury and I assisted Cst. Joseph Gaudet 
in the investigation of this fire. In this investigation we were able to place Mr. 
MacLean at the front door of the restaurant in a blinding snow storm at 
approximately four to five o'clock in the morning. 

Wheaton also testified that he had been told by the NCO in charge 
of the Port Hawkesbury detachment that the RCMP report about the 
fire had been given to MacLean himself. (Transcript, Page 7957) 

Wheaton clearly implied not only that MacLean had been involved 
in criminal wrongdoing in connection with the motel fire but also 
that he, Wheaton, was speaking "on my own personal knowledge". 
When he returned to the stand the following week, however, 
Wheaton modified key elements of his story under cross-examination 
by counsel for the Department of Attorney General. 

Q. Do you have any explanation as to why you would have said [the incident 
took place between] '4 and 5 in the morning', Wednesday last? 

A. I know it was early in the morning. I know there was a blinding snowstorm. In 
that area of the country the wind blows very hard down the Strait there, and often 
traffic is stopped in this type of thing and I think that occurred at that time and it 
sticks in my mind that it was more early morning and there was a blinding 
snowstorm. 

Q. Is the time of 4 or 5 o'clock in the morning more suspicious than a time closer to 
10 o'clock in the morning? 

A. I would think so, yes, sir. 
Q. I'm advised, Staff Wheaton, that there's not the slightest reference or evidence 
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anywhere of the suspect being seen between 4 and 5 o'clock in the morning at 
the premises. I ask you whether you wish today to retract your statement made 
Wednesday last about the time. 

A. About the time? 
Q. Yes. 
A. As I've already told you, yes. I don't know specific times. 
Q. You wish to retract what you said last day with respect to the times? That that 

was ... 
A. Yes, sir, I guess so. 
Q. Inaccurate and incorrect? 
A. Yes, sir. 

Wheaton was also forced to concede that he had no personal 
knowledge that the RCMP report of its investigation had been 
released to MacLean or any other unauthorized person. (Transcript, 
Page 8437) 

A responsible police officer does not volunteer in a public forum 
the fact that an individual has been the object of a police 
investigation if that investigation did not result in a charge being laid. 
Indeed, a responsible police officer makes sure such information 
remains strictly confidential. In this case, the police officer 
embellished the facts of the investigation with inaccuracies and 
exaggerations. 

1.9 
The Years in Prison 

On July 29, 1982, the Court of Appeal granted an application for 
bail for Donald Marshall, Jr. By that time, Marshall had been 
incarcerated, either in the Cape Breton County Jail, Dorchester 
Penitentiary, the Medium Security Facility at Springhill, Nova 
Scotia, or at the Carlton Centre halfway house in Halifax, Nova 
Scotia for approximately 11 years and one month. 

The Royal Commission did not review in any detailed fashion 
Marshall's experience in prison. The correctional and parole systems 
fall within federal jurisdiction. We did, however, hear evidence from 
representatives of Corrections Canada and the Parole Service 
concerning the effect an inmate's claim of innocence would have on 
an application for parole. At the time Marshall was in prison, Policy 
5.7.2 of the National Parole Board's Criteria and Guidelines for 
Decisions, stated: 

Inmates sometimes state their innocence at the panel hearing but the Board's policy is 
to advise them that the Board must accept the verdict of the Court and that their guilt or 
innocence is not a factor to be considered at the hearing. Therefore a claim of 
innocence does not rule out a favorable decision. 

A policy of similar effect is in force today. 
Corrections personnel, not surprisingly, act on the assumption that 

people incarcerated are guilty of the offences for which they have 
been found guilty. If an inmate persists in claiming innocence, this 
would be regarded as a negative indication that the inmate has not 
come to terms with his or her guilt. 
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Diahann McConkey of the National Parole Board testified about 
this. McConkey, who has been employed by the Parole Board since 
July 1985, previously worked as a parole officer in Nova Scotia. She 
was Donald Marshall, Jr.'s parole officer from 1976 to 1979 at 
Springhill. Although McConkey admitted a claim of innocence was 
at least a factor in deciding whether a person would be let out on 
parole, she pointed out that Donald Marshall, Jr. was granted day 
parole as soon as he became eligible, despite his claim of innocence. 

In our view, the following exchanges from McConkey's testimony 
best sum up the effect of the Parole Board's policy: 

Q. ... if a man is in jail and has been found guilty of an offence, then you have to 
assume that he is guilty of the offence. But there is just that small possibility that 
he may not be guilty of the offence, yet during the entire length of his stay in jail, 
you have to presume that he is guilty and accordingly get him to come to terms 
with the factors that led to that offence. You've got to act that way. 

A. To a certain extent, yes. And if he does not ever acknowledge his guilt, it may 
well be seen as one negative factor, but by no means an overriding factor, ever at 
any time. 

Q. But surely, Ms. McConkey, the effect of this approach is that for the prisoner 
claiming innocence, he has a harder time getting released. 

A. I would think so, yes. 

Although it is not unusual for inmates to maintain they are 
innocent for a period of time, McConkey testified that the length of 
time Marshall maintained his innocence was unusual. His insistence 
on his innocence also produced aggressive behavior. In January 
1978, McConkey noted in a memo: 

In fact, the Institution [Springhill] recently denied Marshall's request for an escorted 
T.A. [Temporary Absence] as it is felt that in light of his unstableness at the present 
time, he represents too high a security risk. 

McConkey was asked to comment on Marshall's "unstableness": 

A. ... there was a period of time when his behavior in the institution was extremely 
aggressive towards staff, towards myself, towards the other members of the case 
management team where he, in one case, threw a chair at one of the staff 
members. 

Q. Are you able to offer any insight as to what provoked that aggressiveness? 
A. I suspect that it had to [do] with the issue of whether he was guilty or innocent of 

the crime. Although I was not [putting] a lot of pressure on him to admit that he 
was guilty, some people were. 

Q. Who would those people have been? 
A. Some of the other people, members of his case management team who had 

contact with him far more frequently that I did on a daily basis. 
Q. Was it your sense that his frustration in maintaining his innocence in the face of 

the response that he was guilty was causing this aggression to a degree? 
A. ... In retrospect, yes, I would say that that is true. At the time, my belief at the 

time was that he was coming close to admitting that he was involved in the 
offence and that that's what was starting to come out. 

The Coordinator for Community Resources for the Nova Scotia 
District, Correctional Services of Canada, Jack Stewart, also 
testified. In 1982, Stewart was the Superintendent of the Carlton 
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Centre, a community correctional centre in Halifax run by 
Correctional Services Canada to facilitate the reintegration of 
offenders back into the community. Stewart indicated that the 
Carlton Centre was used primarily as a day parole centre. Donald 
Marshall, Jr. was at the Carlton Centre from March to July 1982. 
Stewart was responsible for Marshall at that time. 

Stewart provided the Commission with some indication of the loss 
that was suffered by Donald Marshall, Jr. as a result of having been 
incarcerated for 11 years. 

Q. What had he lost over that period of years, in your assessment, when he came 
out'? 

A. The normal sort of evolutionary socialization that takes place. You notice it with 
a lot of long timers. The ability to interact with people. The ability to think in 
sort of a critical fashion as opposed to necessarily a paranoid fashion. To be a 
little less focussed. Most fellows that come out, they're focussed very much on 
rules, regulations. Am I going to get into trouble, etc.. Well, to give you an 
example, if you consider, take yourself at age 18, 17 or 18, and then consider 
yourself at age 28 or 29. What are the differences in your life between then and 
now and what did you learn? And what real situations did you get up against'? If 
you wind up in a community that's a fairly isolated, by design an isolated 
community, you miss a lot of just the normal socialization. 

Q. What sort of things are you talking about'? 
A. Well, example, a lot of people who've done a long time, men go out and they try 

and date a woman. If a 28, 29, or 30-year-old man walks up and has the same 
social skill development as, say, a 17 or 18-year-old, then it becomes obvious 
fairly quickly. And you find an awful lot of difficulty just in establishing normal 
male/female relationships, even on a dating basis. Because you don't have the 
same socialization experience. 

Q. Did you sense that in Junior? 
A. Oh, yeah. Yeah, very definitely, yeah. You sense that in most lifers that come out. 

If he had been an ordinary parolee sent to Carlton Centre, Stewart 
testified, Marshall would probably have been kept at the Centre for at 
least six to eight months and then he would have been watched 
closely by his parole officer for a number of years. 

In the case of a person granted full parole, McConkey also noted 
that the parole officer maintains contact for some period of time. 

Q. Once they're granted full parole, what then is the nature of the involvement of 
the parole officer with that person? 

A. It varies with the parole officers, but normally the parole officer would maintain 
quite close contact, perhaps on a weekly basis, maybe more often, for six months 
to a year and then it would be gradually cut back more and more, and assuming 
the individual was doing well. 

Q. So, that in ... so generally in the hypothetical, a person could expect to have 
pretty regular contact with the parole officer either in the day parole facility or on 
full parole for about three years. Is that fair to say? 

A. Yes. 
Q. What happens after the three year period then? 
A. The parole officer would begin to cut back on the level of contacts to maybe 

once every three weeks for a couple of months, then maybe once a month, 
eventually once every couple of months. After about five years on full parole, not 
day parole. 

Q. This is now eight ... 
A. Which is eight ... 
Q. Seven or eight altogether. 
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A. Seven or eight altogether since the individual got out. 
Q. Right. 
A. The parole officer could, and if everything was going well, would go back to the 

Parole Board requesting what's called "parole reduced." 
Q. Uh-hum. 
A. If parole reduced is granted, and usually it is granted if the parole officer is 

requesting it, then the ... all of the conditions of parole are removed with the 
exception of the requirement to keep the parole officer informed of your address 
and to report once a year. That continues forever. 

Q. During that eight year period, is the involvement or is the role of the parole 
officer twofold, at least in the sense that you're watching the person to see how 
they're doing. I take it that would be the case. 

A. Yes. 
Q. But are you also there to help that person through any problems that they might 

have? 
A. Yes. 

Early in July 1982, Marshall, who had been working with the 
Department of Indian Affairs and Northern Development, indicated 
that he wanted to live in the community. Stewart's note of this 
request is telling. 

At this point, we are not fully prepared to support this request and are intent on 
protecting subject from himself and others, thus allowing subject to adjust more easily 
in the free community. 

Stewart commented on this note as follows: 

A. Yeah, he wasn't ready at that time. He was too new out.... He was not able to 
cope with some little things. You know, some of the timing aspects. Just some of 
the things we saw with him sort of going back inside himself. We wanted to 
make sure that if he was undergoing any kind of stress, we had him close by. 
That's what we were looking for. 

Three weeks later, Marshall's bail application was granted. 

Q. Was he, in your view, was he any more ready to be out on July 29th than he was 
on July 5th when you made this note? 

A. No. 

Ironically, because he was now considered to be out on bail, he 
ended up back on the street with none of the supports ordinary 
parolees have available. McConkey was asked to comment on the 
effect that lack of such a parole system would have had on Donald 
Marshall, Jr. and his reintegration into society. 

A. I can only express my opinion, but my opinion from knowing Donald Marshall 
inside would be that he would have a lot of difficulties.... He was an individual 
who it would have been easy to take advantage of. He was very soft spoken. He 
had a lot of mistrust, I guess for obvious reasons, but a lot of mistrust of the 
system. So it would be difficult for him to ask for help if he needed help... from 
the correctional system, from social agencies not involved with corrections 
even.... He had a lot of pride and independence, which would also make it 
difficult for him to say, "I can't manage." 

Q. In your view, would he have needed help? 
A. I would think he would. He was quite young when he came into the penitentiary 

system and became very much involved in the penitentiary system as it's a 
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survival mechanism. If you know you're going to be there for quite a while, you 
adapt and he adapted. 

Having entered prison as a 17-year-old boy in 1971 and then 
having spent 11 years there for a crime he did not commit, Donald 
Marshall, Jr., 28, was out on the street again in July 1982. Because he 
had been released on bail, however, he received none of the 
institutional assistance he would have been entitled to if he, in fact, 
had committed the crime for which he had been imprisoned and been 
released on parole. The bitter irony is that the system, which had 
failed Donald Marshall, Jr. on so many occasions in the past, failed 
him again even as it sent him back into society. 

This is not the fault of the corrections system, which is geared to 
assist offenders reintegrate into society but cannot logically exercise 
control over those who are not guilty of any crime. The system is 
simply not set up to deal with the unique situation in which Marshall 
found himself. While that is understandable, it is nonetheless 
difficult to imagine a more tragic circumstance. 

We find: 

that it is regrettable that the Attorney General of Canada was influenced by Chief Justice 
MacKeigan's views in his decision to hold the Reference under Section 617(b) [now Section 
690(b)] of the Criminal Code rather than Section 617(c) [now Section 690(c)]. 

that the decision to proceed under Section 617(b) precluded a complete examination of why 
the wrongful conviction occurred. 

When it became clear that 
the RCMP reinvestigation had 
established Marshall's 
innocence, Stephen Aronson 
wrote to federal Justice Minister 
Jean Chretien on March 26, 1982 
informing him that he intended 
to apply for relief for his client 

under "one of the available sections" of the Criminal Code. Aronson 
said he wanted Marshall "acquitted" and not merely pardoned, 
because a pardon might leave the impression that his client had 
actually committed a criminal act but had been forgiven for it. 

Douglas Rutherford, then Assistant Deputy Attorney General for 
Criminal Law in the federal Department of Justice, testified he 
became involved in the Marshall case shortly after the Minister 
received Aronson's letter. He talked with provincial officials, 
including Gordon Gale and Frank Edwards, who informed him that 
Marshall's conviction "was fraught with doubt ... and that some 
remedy was required." (Transcript, Page 9668) 

The remedies available to the Minister were contained in Section 
617 of the Criminal Code (since changed to Section 690). That 
section states: 

The Minister of Justice may, upon an application for the mercy of the Crown by or 
on behalf of a person who has been convicted in proceedings by indictment or who has 
been sentenced to preventive detention under Part XXI, 

(a) direct, by order in writing, a new trial or, in the case of a person under sentence 
of preventive detention, a new hearing, before any court that he thinks proper, if after 
inquiry he is satisfied that in the circumstances a new trial or hearing, as the case may 
be, should be directed; 
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refer the matter at any time to the court of appeal for hearing and determination 
by that court as if it were an appeal by the convicted person or the person under 
sentence of preventive detention, as the case may be; 

refer to the court of appeal at any time, for its opinion, any question upon which 
he desires the assistance of that court, and the court shall furnish its opinion 
accordingly. 

If the Minister of Justice proceeded under Section 617(b), the onus 
would be on Marshall to prove his innocence. Under Section 617(c), 
however, the Minister could ask the Court to examine certain 
questions relating to the case, which might have opened the door, for 
example, to a complete examination of police behavior in obtaining 
Marshall's conviction. 

On May 17, 1982, following consultations with his staff, Nova 
Scotia Attorney General Harry How recommended to Chretien that 
he should not pardon Marshall but should instead refer the issue to 
the Court of Appeal as a Reference. He recommended that the 
Reference be under Section 617(b). (Exhibit 124, Page 54) It is not 
clear whether How and his staff considered the relative merits of 
asking for a Reference under Section 617(c) or under Section 617(b). 

Chretien replied on May 31, 1982 (Exhibit 124, Page 60) and 
agreed that the matter should be referred to the Court of Appeal. He 
did not mention any specific section, but the letter contemplated the 
possibility of "executive action" (Cabinet action) following the 
decision of the Court, thus indicating that he believed the final 
disposition of the matter would rest with the federal Crown and not 
with the Court. Chretien indicated that, should Nova Scotia agree 
with this proposed course of action, their respective officials would 
discuss "the details of the proposed reference". 

Rutherford testified that following a meeting with Edwards and 
Gale on June 9, he believed that officials in both the federal 
Department of Justice and the provincial Department of Attorney 
General agreed that a Reference under Section 617(c) was the 
"preferred option". 

Following further discussions involving Rutherford, Gale and 
Aronson, this preferred option was presented to Chretien on June 15. 
Chretien agreed to it and instructed that the paperwork be finalized. 
However, the Minister's executive assistant, Jacques Demers, 
suggested Rutherford advise the Chief Justice of Nova Scotia of the 
forthcoming Reference as a matter of courtesy. Demers contacted 
Chief Justice Ian MacKeigan and read him the proposed draft of the 
question. Rutherford testified that, to his recollection, the question 
under consideration was: 

Transcript, Page 9703 Does the additional evidence warrant any action being taken in relation to the 
conviction and, if so, what in the opinion of the Court should be the nature of that 
action? 

The Chief Justice expressed "real concern over whether that would 
work" (Transcript, Page 9705) and, in later conversation with 
Rutherford, wondered whether the Court could hear fresh evidence 
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under Section 617(c). Rutherford referred the Chief Justice to the 
Gorecki case (Reference re R. v. Gorecki (No.1 ) (1976), 14 O.R.(2.d 
212), a decision of the Ontario Court of Appeal, which had 
confirmed the ability to hear fresh evidence on a Section 617(c) 
Reference. 

Mr. Rutherford continued: 

A. ... And, at that point the Minister, Mr. Chretien, was advised that what had 
appeared to be a decision in the morning to go a certain route was now in 
jeopardy as to its wisdom. We got his direction to put everything on hold and to 
come back with fuller advice on what he should do. We took a good hard look at 
Gorecki, the discussion in the Court of Appeal of Ontario's judgement there 
reflects a discretion in the Court to hear evidence even on a reference under Sub 
C. but to put it in its simplest form I think we thought why tilt with additional 
problems. If there may be problems, the object of this thing is to get this case 
back before the Courts in a way that the Court could look as broadly as it thought 
appropriate at as much evidence as it thought was appropriate, and if Sub B 
clearly invoked the powers of the Court of Appeal under 610 of the Code to do 
that, why didn't we just alter it to a Sub B. and that was our ... that was our 
decision to advise the minister that maybe a quick redrafting of that reference 
would be a good idea. 

The Reference was quickly redrafted to reflect a Section 617(b) 
Reference which left the matter with the Court of Appeal for final 
disposition. (Exhibit 124, Page 64) Rutherford telephoned Aronson 
to advise of the discussion with the Chief Justice, and indicated that 
the Minister had agreed to proceed under Section 617(b). Aronson 
testified that he would have preferred a Section 617(c) Reference, 
with the final decision on disposition of the case being left with the 
federal Minister. 

As a practical matter, this decision to refer under Section 617(b) 
left Marshall with the burden of preparing and presenting the case to 
prove his own innocence. This reinforced the adversarial nature of an 
appeal, and it served to limit the issues canvassed before the Court. 
Although both governments felt that a full public airing was 
essential, the Section 617(b) appeal effectively confined the public 
hearing to the facts of the incident, and precluded a complete 
examination of why the wrongful conviction occurred. 

Given that all parties agreed that a Section 617(c) Reference was 
preferable, that fresh evidence should be admitted, that a full airing 
of all issues was necessary, and that appropriate executive action 
could follow with respect to any or all of those issues, we believe it 
is regrettable that officials in the Department of Justice were 
influenced by the views of the Chief Justice in determining the final 
form of the Reference. 

By using Section 617(b), the possibility of a new trial was raised, 
an outcome which no one wanted; of perhaps more importance, the 
evidence would be directed solely at guilt or innocence, and not to 
the factors leading to the wrongful conviction. 
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eference 
We find: 

that the Court of Appeal made a serious and fundamental error when it concluded that Donald 
Marshall, Jr. was to blame for his wrongful conviction. 

that the Court selectively used the evidence before it - as well as information that had not been 
admitted in evidence - in order to reach its conclusions. 

that the Court took it upon itself to "convict" Marshall of a robbery with which he was never 
charged. 

that the Court was in error when it stated that Marshall 'admittedly" committed perjury. 

that the Court did not deal with the significant failure of the Crown to disclose evidence, 
including the conflicting statements by witnesses, to defence counsel. 

that the Court's suggestion that Marshall's "untruthfulness.. contributed in large measure to his 
conviction" was not supported by any available evidence and was contrary to evidence before the 
Court. 

that the Court did not deal with the errors by the trial judge in limiting the cross-examination of 
Pratico. 

that Mr. Justice Leonard Pace should not have sat as a member of the panel hearing the 
Reference. 

that the Court's decision amounted to a defence of the criminal justice system at Marshall's 
expense, notwithstanding overwhelming evidence to the contrary. 

that the Court's gratuitous comments in the last pages of its decision created serious difficulties 
for Donald Marshall Jr., both in terms of his ability to negotiate compensation for his wrongful 
conviction and also in terms of public acceptance of his acquittal. 

On June 16, 1982, the 
Honorable Jean Chretien, the 
Minister of Justice and Attorney 
General of Canada, forwarded 
the formal Reference to Chief 
Justice Ian MacKeigan of the 
Court of Appeal. It said that: 

Whereas evidence was subsequently 
gathered and placed before the 
undersigned which appears to be relevant 
to the issue of whether Donald Marshall, 
Jr. is guilty of the crime of which he 
stands convicted. 
And Whereas application for the mercy of 
the Crown has been made on behalf of 
Donald Marshall, Jr., pursuant to Section 
617 of the Criminal Code. 
And Whereas the Attorney General of 
Nova Scotia and counsel acting on behalf 
of Donald Marshall, Jr. agree with the 
undersigned that this new evidence is of 
sufficient importance to be considered by 
this Honourable Court. 
Now Therefore, the undersigned, pursuant 
to paragraph 617(b) of the Criminal 
Code, hereby refers the said conviction to 
this Honourable Court for hearing and 
determination in the light of the existing 
judicial record and any other evidence 

which the Court, in its discretion, receives and considers, as if it were an appeal by 
Donald Marshall, Jr. 

On October 5, 1982, the Court agreed to a request from Marshall's 
counsel, Stephen Aronson, to hear new evidence from seven 
witnesses - Donald Marshall, Jr., James MacNeil, Donna Ebsary, 
Patricia Harriss, Maynard Chant, Greg Ebsary, and Adolphus Evers, 
the RCMP forensic expert. Once findings of fact have been made by 
the lower Court, an appellate court normally considers only questions 
of law, but Aronson argued successfully that the circumstances in 
this case were different. He asked the Court to sit as a trier of fact 
because there was new evidence that "bears upon a decisive or 
potentially decisive issue in the trial," and that this evidence, if it had 
been believed by the Court at Marshall's original trial "could 
reasonably, when taken with the other evidence adduced at trial, be 
expected to have affected the result." 

At the same time, the Court reserved decision on a Crown request 
to hear oral evidence from John MacIntyre, William Urquhart and 
Wayne Magee, the Louisbourg Chief of Police. It also reserved 
decision on whether to receive in evidence any of the affidavits - 
including ones from Rosenblum, Khattar, Chant, Harriss, Pratico, Dr. 
M. A. Mian (Pratico's psychiatrist), Gushue, James MacNeil, 
MacIntyre, Urquhart and Magee - that had already been tendered and 
filed. 
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On December 1 and 2, 1982, the Court heard the evidence of 
Marshall, James MacNeil, Donna Ebsary, Patricia Harriss, Chant, 
Greg Ebsary and Evers. The Crown withdrew its application to hear 
evidence from the police officers and made an application to tender 
their affidavits instead. The Court turned down the application. The 
Court rendered no decision on whether to admit any of the other 
affidavits filed except for the July 22, 1982 affidavit of Patricia 
Harriss, which was entered as Exhibit 5. It also appears from the 
reasons for judgment that the judges admitted the affidavits of 
Pratico and Dr. Mian by consent of counsel. (Exhibit 4, Page 129) 

What that means is that, at the conclusion of the hearing on 
December 2, the Court had before it oral evidence from seven 
witnesses and the affidavits of Patricia Harriss, John Pratico and Dr. 
Mian, the transcript of the 1971 trial and assorted physical evidence. 

After receiving written arguments from both Marshall's counsel 
and Crown counsel, the Court heard their oral arguments on February 
16, 1983. Nearly three months later, on May 10, 1983, the Court 
released its decision in the Reference. Marshall's 1971 conviction 
was quashed and a verdict of acquittal entered. 

The Court concluded that in light of all the evidence before it, "no 
reasonable jury could, on that evidence, find Donald Marshall, Jr. 
guilty of the murder of Sandy Seale". It continued: 

We must accordingly conclude that the verdict of guilt is not now supported by the 
evidence and is unreasonable and must order the conviction quashed. In such a case a 
new trial should ordinarily be required under Section 613(2)(b) of the Criminal Code. 
Here, however, no purpose would be served in so doing. The evidence now available, 
with the denials by Pratico and Chant that they saw anything, could not support a 
conviction of Marshall. Accordingly we must take the alternative course directed by 
Section 613(2)(a) and direct that a judgment of acquittal be entered in favor of the 
appellant. 

The Court noted that this disposition agrees with the submission of 
Crown counsel, and stated: 

Donald Marshall, Jr. was convicted of murder and served a lengthy period of 
incarceration. That conviction is now to be set aside. 

This was the only issue before the Court, and its setting aside of 
the conviction ended that issue. Inexplicably, however, the Court 
continued: 

Any miscarriage of justice is, however, more apparent than real. 
In attempting to defend himself against the charge of murder Mr. Marshall admittedly 
committed perjury for which he still could be charged.... 

There can be no doubt but that Donald Marshall's untruthfulness through this whole 
affair contributed in large measure to his conviction.... 

However, the fact remains that Marshall's new evidence, despite his evasions, 
prevarications and outright lies, supports the essence of James MacNeil's story... 
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This Commission has carefully examined the Court's judgment in 
the light of the record before the Court. We believe the Court made a 
serious and fundamental error when it placed the blame on Donald 
Marshall, Jr. The Court reached conclusions unsupported by 
evidence and either ignored or refused to hear evidence that would 
have been critical of anyone other than Marshall. In so doing, the 
Court not only appeared to be acquitting Marshall with the greatest 
of reluctance, but it also absolved the criminal justice system of any 
responsibility for his wrongful conviction and imprisonment. 

Because the matter came before the Court under Section 617(b) of 
the Criminal Code "as if it were an appeal" by Marshall, the only 
issues for the Court to decide were: whether the initial conviction 
should be set aside and, if so, on what ground; and whether a verdict 
of acquittal should be entered or a new trial ordered. The issue was 
not one of affixing blame for the original conviction; indeed, to fix 
blame would require that that question be specifically put to the 
Court and all relevant evidence placed before it. 

The Court of Appeal's gratuitous comments, which were not 
relevant to the acquittal, created serious difficulties for Donald 
Marshall, Jr., both in terms of his ability to negotiate compensation 
for his wrongful imprisonment and also in terms of public acceptance 
of his acquittal. These difficulties were recognized in both the 
majority and dissenting judgments of the Supreme Court of Canada 
in its 1989 decision on judicial immunity referred to below. As Mr. 
Justice Cory put it - (in dissent, but not on this point): 

Upon his acquittal. Marshall was eventually paid some $250,000 by the Province of 
Nova Scotia and in return he executed a complete release of all claims he might have 
had against the government. Not unexpectedly it appears that the derogatory comments 
made by the Court of Appeal quoted above had an adverse impact on the quantum of 
compensation which was paid to Marshall. Despite these adverse comments, Marshall 
as the successful appellant could have no recourse by further appeal. 

Madam Justice McLachlin, speaking for the majority, said: 

It is evident from the materials before the Court, however, that the comments of the 
Court of Appeal had an impact on the quantum of that payment. 

In addition to the unnecessary and unwarranted comments in the 
Reference judgment, we were also concerned about certain other 
issues related to the Court of Appeal's disposition of the Marshall 
case. There is a significant difference between what the Court of 
Appeal judgment says and what Chief Justice Ian MacKeigan wrote 
in a private letter forwarding the decision to Jean Chretien, the 
Minister of Justice. The judgment stated that any miscarriage of 
justice was "more apparent than real". The letter of transmittal read - 
"We also expressed an opinion on the many factors which led to this 
miscarriage of justice within the judicial system." That difference 
needed to be resolved. 

Then too, we had serious concerns that Mr. Justice Leonard Pace, 
who was Attorney General at the time of Marshall's original 
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conviction, sat as a member of the panel hearing the Reference. 
Further, we wished to determine precisely what was the record 
before the Court. To quote again Mr. Justice Cory of the Supreme 
Court of Canada - (in dissent, but not on this point) - "It is difficult if 
not impossible to determine what material or affidavits made up the 
record of the Court upon the Reference." 

In an effort to obtain evidence relevant to these three issues, 
Commission counsel wrote to the judges who heard the appeal and 
requested that they testify before the Commission. The judges 
refused and subpoenas were issued. The necessity for the judges to 
appear in response to the subpoenas was contested in court, and 
eventually, by majority judgment rendered on October 5, 1989, the 
Supreme Court of Canada ruled that the Commission could not 
question the judges with respect to these issues. Accordingly the 
views that follow are based on our assessment of a review of the 
court files, the written reasons of the Court of Appeal and Chief 
Justice MacKeigan's letter of transmittal. All of these materials are 
public documents, and as noted by Mr. Justice Cory: 

A judgment and a judge's reasons for judgment must be put on record and are subject 
to scrutiny on appeal by the legal community and by the public at large. 

1 .11.1 The robbery theory 

The Court of Appeal concluded that Donald Marshall, Jr. had been 
engaged in an attempted robbery at the time Sandy Seale was 
murdered. From that initial finding, the Court drew a number of 
conclusions. The first was that Marshall was therefore guilty of 
"evasions, prevarications and outright lies". (Exhibit 4, Page 143) 
The Court did not indicate what Marshall's "outright lies" were, but 
presumably the Court accepted Jimmy MacNeil's evidence that the 
murder was the result of a struggle that occurred during an attempted 
robbery and rejected Marshall's evidence that no robbery or 
attempted robbery took place. If this, in fact, is the case, the Court 
took it upon itself to "convict" Marshall of an offence - committing a 
robbery - with which he was never charged. 

During the Reference hearing, Marshall's Dorchester statement 
concerning the alleged robbery was admitted into evidence. We have 
dealt elsewhere with the circumstances surrounding this document. 
Suffice it to say that this statement would likely have been rejected 
as involuntary if Marshall had actually been on trial for robbery. 

Despite the Court's conclusion that Marshall "admittedly" 
committed perjury, Marshall at no time admitted perjuring himself at 
trial. He testified at the Reference, in fact, that he made no mention 
of the robbery at his 1971 trial because no robbery had occurred. 

Having concluded that Marshall was involved in a robbery 
attempt, the Court then took it upon itself to blame him for not 
confessing to this criminal offence - one with which he had not been 
charged - in order to win his freedom on another charge, of which he 
was not guilty. 
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By hiding the facts from his lawyers and the police Mr. Marshall effectively prevented 
development of the only defence available to him, namely, that during a robbery Seale 
was stabbed by one of the intended victims. He now says that he knew approximately 
where the man lived who stabbed Seale and had a pretty good description of him. With 
this information the truth of the matter might well have been uncovered by the police. 

The Court's characterization of the "robbery" as being the "only 
defence available" to Marshall is curious in the extreme. Surely in 
our criminal justice system there is no onus on an accused to develop 
a defence. Surely the onus and obligation on the part of the Crown is 
to bring forward truthful evidence which, if accepted, will support 
the conviction. How can an accused be blamed if he is convicted on 
the basis of perjured testimony? 

The Court went on to suggest that Marshall was to blame for his 
own conviction because he failed to provide police with a "pretty 
good description" of Ebsary or to tell them where he lived. Marshall 
was cross-examined about this by Crown counsel Frank Edwards 
during the Reference hearing: 

Q. The point is, Mr. Marshall, isn't it true that if you had made some efforts you 
could have discovered who those two fellows were? It's likely you would have 
discovered who they were? 

A. On my own, I probably would have. 
Q. But you really weren't interested in finding out who they were at the time, were 

you? 
A. I was scared to death. It's not - I'm not a policeman. It's not my job to 

investigate. I told them who they were. I wasn't sure where they lived. It wasn't 
up to me to go look for them. 

The Court stated that if Marshall had been more forthcoming, "the 
truth of the matter might well have been uncovered by the police." 
This totally ignores the fact that Marshall did provide police with an 
accurate description on May 29, 1971. It also ignores the fact that 
Patricia Harriss' June 17 statement contained a similar description. It 
also ignores the following paragraph from John MacIntyre's affidavit 
which, although not admitted as evidence, was filed with the Court 
along with other affidavits, some of which were referred to in the 
judgment: 

Exhibit 134, Page 81 25. That lam aware of the statement, attached hereto as Exhibit 'I', of George MacNeil 
and Sandy MacNeil, wherein they describe two men whom I now know could have 
been the above named Ebsary and the MacNeil referred to in the next paragraph hereof, 
but which statement appeared at the time to have been superseded in importance by 
those subsequently taken from the aforementioned Chant, Pratico, and Harris [sic]. 

We can think of no legitimate reason why the Court would blame 
Marshall for the police's failure to find Ebsary and MacNeil. 

Referring to the evidence of Jimmy MacNeil, the Court states: 

 

Exhibit 4, Page 1 1 4 His evidence was unknown to the appellant's counsel, and in the light of their client's 
instructions could not have been discovered by them with reasonable diligence before 
the trial. 

 

120 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR PROSECUTION 

Exhibit 4, Page 145 

Exhibit 3, Page 62 



The Court is apparently saying that MacNeil could not have been 
discovered prior to the 1971 trial even if Marshall's counsel had 
exercised due diligence. But the Court - without explanation - blames 
Marshall's lawyers' inability to find MacNeil on Marshall's 
instructions to his counsel. 

At the same time, the Court does not deal with the far more 
significant - and real - failure of the Crown to disclose evidence, 
including the conflicting statements by witnesses, to defence counsel. 
Nor did the Court comment on the failure of the Crown to disclose to 
defence counsel the statements taken from MacNeil and others on 
November 15, 1971. This information came to light while Marshall's 
appeal was pending and we have already concluded that the Crown 
was obliged to disclose this information. We believe that defence 
counsel armed with this new information would in all likelihood 
have successfully argued for a new trial. 

1 . 1 1 .2 Non-disclosure 

In another part of its decision, the Court of Appeal states: 

  

There was also evidence before us to the effect that counsel for Marshall at the time of 
his trial had no knowledge of the prior inconsistent statements given to the police by 
Chant, Pratico and Harriss. 

The Court had available to it the affidavits of Khattar and 
Rosenblum each of which contained the following statement: 

11. That every possible effort was made at trial to obtain the truth from the witnesses 
Maynard V. Chant, John L. Pratico and Patricia Ann Harriss, but there was no 
indication at that time that they were willing to change their original testimony, and I 
believe that if evidence of the contents of the Statements and Affidavits referred to 
herein, had been adduced at trial, then the jury might reasonably have been induced to 
change its views regarding the guilt of Donald Marshall, Jr. 

This is a clear opinion by Marshall's trial counsel that Marshall 
may well have not been convicted had those statements been 
disclosed. The non-disclosure by the Crown thus contributed in large 
measure to the conviction, but the Court not only chose not to 
comment on responsibility for this non-disclosure, but it also still 
chose to blame Marshall and Marshall alone. 

1 .1 1 .3 Police pressure 

The Court's suggestion that Marshall's "untruthfulness ... 
contributed in large measure to his conviction" is a conclusion which 
cannot be supported. Not only is it a conclusion not borne out by any 
available evidence, it is contrary to evidence before the Court. 

The Court was aware that Marshall was convicted on the basis of 
perjured evidence from Pratico, Chant and Harriss. The Court was 
also aware that Marshall could not be held responsible for the 
existence of this perjured evidence. To the contrary, the evidence 
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strongly suggested that it was secured through police pressure. 
In previous sections of this Report, we have dealt with the issues 

of police tactics in questioning young and impressionable witnesses 
and of pressuring witnesses to change their testimony. Although the 
Court chose not to hear police witnesses or admit their statements 
into evidence, much of the evidence we considered was also 
available to the Appeal Court. 

Maynard Chant, for example, testified at the Reference concerning 
the untrue statement he gave to police on June 4: 

A. First of all I was - I was scared. The second of all, I felt pressured into giving a 
statement that I didn't normally want to give which caused me to give the 
different statement to what I'm giving today. 

A. And that's when they - just after that, they put my mother out of the room where 
I was being questioned and they begin - my probation officer was there and they 
begin to tell me my record of probation and the trouble that I was into and they 
told me again about the young fellow that had seen me there. I told them I - that's 
when I opened up and begin to tell them I never seen nothing. One of the men 
leaned over and said: "You had to see something. Tell us what you saw." I told 
him again I didn't see nothing. It went on like that. Then they - I said: "What did 
the other fellow see?" I don't remember if they told me what the other fellow 
seen but I remember somehow or another getting a statement - giving a statement 
concerning what the other fellow had seen to correspond with the statement that I 
had given falsely that day. 

The Court in its reasons chose to ignore Chant's evidence on the 
source of the pressure being exerted on him. (Exhibit 4, Page 129) 

At the same time, while the Court reproduced Patricia Harriss' 
June 17, 1971 statement to the Sydney police and had available to it 
her affidavit, with statements attached (Exhibit 5), the Court made no 
reference either to the non-disclosure of the first Harriss statement or 
to the reasons why Harriss lied at trial. The Court however did have 
the following evidence of Patricia Harriss before it: 

A. Through the long hours of being in the police station, my statement was changed 
and I was scared and didn't want to mention it. 

Q. Mention? 
A. The two gentlemen I had seen. 
Q. Why were you afraid? 
A. There was long hours of going over it and the word "perjury" was brought up a 

lot and they didn't seem to believe that I had seen these two characters. 
Q. Yeh, now when you're saying "the word 'perjury' was brought up," who brought 

up that particular word? 
A. The detectives. 
Q. Do you recall who those detectives were? 
A. I recall Sergeant Urquhart. The other I don't. 
Q. You've also indicated fear. Can you account for your feeling of fear? 
A. I was young. I didn't understand and it was a long time of going over and over 

what had happened that night. 

Q. So when you gave your second statement on the morning of June 18th, 1981 
[sic], would it be fair to say that you gave that statement because you were tired 
and you wanted to get out of the police station? 

A. Yes. 
Q. Not because anybody told you that you had to give that statement in that way? 

Exhibit 3, Page 178 
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A. The statement that I gave wasn't the statement that I started off with and that I 
wanted to - that I tried while I was there for so long and wanted to say. 

The following is contained in Patricia Harriss' affidavit, which 
was admitted as Exhibit 5 by the Court of Appeal: 

That I recall the night of June 17, 1971, vividly and that the said Maclntyre and 
Urquhart continuously went over my knowledge of the events of the evening of May 
28, 1971, and repeatedly told me what I should have seen on that evening in Wentworth 
Park. 

That again on the night of June 17-18, 1971, I was interviewed by the said Maclntyre 
and Urquhart and gave to them a signed written statement at 1:20 a.m. on June 18, 
1971, after having been with them continuously for over five hours, and that a copy of 
the said statement is produced herewith and marked Exhibit "B-. 

Exhibit 134, Page 47 

Although John Pratico's affidavit of July 15, 1982 in which he 
says he did not witness the killing, was admitted by consent of both 
counsel, the Court of Appeal omitted any reference to the following 
paragraph in Pratico's affidavit: 

9. That I stated I had witnessed the murder of Sandy Seale, as referred to in Exhibit 'C' 
herein, as a result of the said John F. Maclntyre accusing me of having been a witness 
to the murder and threatening to jail me unless I stated I did witness the murder and I 
was further informed by the said MacIntyre and Urquhart as to what I had purportedly 
witnessed of the murder and agreed, out of fear, with them. 

The Court of Appeal reviewed Pratico's May 30 statement and a 
1982 affidavit from Dr. Mian, which states that Pratico was admitted 
to the Nova Scotia Hospital for psychiatric problems in August 1971 
and that in 1971 he was, in the psychiatrist's opinion, "a wholly 
unreliable informant and witness with regard to any subject or 
event". The Court omitted any comment on the propriety of the 
Crown using Pratico as a witness or failing to disclose to defence 
counsel the fact that he was in the Nova Scotia Hospital and that he 
had given a statement on May 30. 

1.11.4 Inconsistent statements 

The Court of Appeal had before it evidence that Chant, Pratico and 
Harriss had provided inconsistent statements. The Court of Appeal 
reproduced in full Maynard Chant's May 30, 1971 statement. At the 
Reference, Chant was cross-examined to a limited extent on the May 
30 and June 4 statements. Neither of the statements, nor Chant's 
affidavit, was actually admitted as evidence. 

Referring to Chant's May 30 statement the Court stated: 

No reference to this statement was made at the trial and counsel for Donald Marshall, 
Jr. did not know of its existence. 

This ignores the fact that under cross-examination at trial Chant 
admitted having told the police an untrue story on May 30. The 
particular exchange between Rosenblum and Chant was in fact 
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highlighted in the Reference decision at page 102. 
The record of the Reference hearing shows that there was no 

evidence before the Court that Marshall's counsel did not know of 
the existence of the May 30 statement. The only possible source of 
this information that we can ascertain is the affidavits filed by 
Khattar and Rosenblum. (Exhibit 134, Page 129) However, these 
were not admitted as evidence. Indeed the transcript of the Reference 
confirms that (with the exception of the affidavit of Patricia Harriss) 
none of the affidavits was filed with the Court: 

Mr Edwards: 
My Lord, is the original affidavit filed with the Court there in reference to her? 

The Court: 
This has not been received. It has not been filed, none of the affidavits. 

1 .1 1 .5 Trial errors 

The Court of Appeal also reviewed the trial evidence concerning 
Pratico's examination following the incident in the hall at the court 
house, during which he recanted his claim to have seen the murder. 
The Court of Appeal reproduced Pratico's re-examination by the 
Crown and by the Court, and included extracts referring to Pratico's 
fear for his life. But the Court of Appeal made no reference to the 
error by the trial judge in limiting the cross-examination of Pratico. 
(Exhibit 4, Page 114) 

We stated earlier that a full and complete cross-examination of 
Pratico almost certainly would have led to Marshall's acquittal at 
trial. We also stated that in our view an appeal court has an 
obligation to review carefully the complete record before it and to 
require argument on any significant errors. The error in limiting the 
cross-examination of Pratico should have been apparent to the Court 
of Appeal and the serious effect of the error should have been 
recorded. 

1 . 1 1 .6 Conclusion 

We find it incomprehensible that the Court of Appeal failed to 
identify the perjured testimony and its source and the non-disclosure 
by the Crown of inconsistent statements as the key contributing 
factors to Donald Marshall, Jr.'s conviction, and then suggested 
Marshall contributed "in large measure" to his own conviction. The 
thrust of the Court of Appeal's gratuitous comments in the last two 
pages of the judgment is to pin the blame on Marshall for his 
conviction and to ignore any evidence which would suggest fault on 
the part of the criminal justice system. The decision amounted to a 
defence of the system at Marshall's expense, notwithstanding 
overwhelming evidence to the contrary. 

The Court of Appeal's decision to defend the system is all the 
more extraordinary in view of its refusal to hear evidence from the 
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police. The police affidavits were not received into evidence and no 
oral testimony was given by the police. In our legal system, any 
decision to affix blame or responsibility requires a full airing of the 
evidence on all sides of the issue; scrupulous adherence to 
elementary principles of fairness and testing of the evidence by 
cross-examination provides a sound foundation on which to base a 
decision. Indeed, in its reasons for judgment, the Court of Appeal 
referred to the position taken by Crown counsel on Aronson's 
application to tender fresh evidence. The Court of Appeal noted that 
Crown counsel agreed that all evidence should be before the Court. 

On October 5, 1982 a motion was presented to the Court by counsel for the appellant, 
requesting the Court to hear fresh evidence, which was alleged to be highly relevant to 
the guilt or innocence of the appellant. Counsel for the Crown did not oppose this 
application, since it was felt that the evidence tendered should be made available to the 
Court, and stated that the Crown would be content to ensure that the Court got a full 
and balanced account of all the events which led to the death of Sandy Seale in 1971 
and the subsequent conviction of the appellant in November of that year. 

Unfortunately, the Court of Appeal found Marshall to be 
responsible for his conviction after ignoring evidence to the contrary 
and after refusing to hear all evidence relevant to the issue of 
responsibility. 

A fair reading of the judgment indicates that the Court of Appeal 
found there to be no miscarriage of justice. The conviction was 
quashed on the basis that it was now unsupported by any evidence 
(Section 613(1)(a)(i)). It was not quashed on the ground that there 
was a miscarriage of justice (Section 613(1)(a)(iii)). The Court of 
Appeal also said that any miscarriage of justice was "more apparent 
than real". 

As we have said, we are at a loss to understand how the Court of 
Appeal could conclude that there was no miscarriage of justice when, 
on the evidence before it, Marshall's conviction was secured by 
perjured testimony obtained through police pressure, and his counsel 
were precluded from full cross-examination because of lack of 
disclosure by the Crown. 

For any citizen to spend 11 years in a federal penitentiary for a 
crime he did not commit constitutes - even in the narrowest sense - a 
miscarriage of justice in the extreme. 

1.11.7 Letter of transmittal 

The Court of Appeal's reasons were made public on May 10, 
1983, and its gratuitous comments have haunted Marshall ever since. 
In his private letter transmitting the decision to the Minister of 
Justice on May 10, 1983, Chief Justice MacKeigan wrote: 

We also expressed an opinion on the many factors which led to this miscarriage of 
justice within the judicial system. 

Exhibit 4, Page 82 
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This private expression of the Chief Justice that there was a 
miscarriage of justice was in direct conflict with the public reasons 
which indicated that there was no miscarriage of justice. The "many 
factors" leading to the miscarriage are not enumerated in the 
judgment. Although the Reference did not require the fixing of 
blame or responsibility for the original conviction, the Court of 
Appeal chose to blame Marshall. It is our view that, based on the 
evidence before it, the Court's conclusions as to Marshall's fault are 
unwarranted and without foundation. 

1.11.8 Mr. Justice Leonard Pace 

We are also concerned about the fact that Mr. Justice Pace was a 
member of the panel of judges who heard the Reference. Mr. Justice 
Pace was Attorney General in 1971 at the time of Marshall's original 
conviction and appeal. 

In our view, Justice Pace should not have sat on the Reference. 
Counsel were evidently unaware of Justice Pace's 1971 position. 
However, even in the absence of a request from counsel, the 
perception of absolute impartiality and fairness demands that a judge 
who, by virtue of an earlier position, bears some or all of the 
responsibility for the matter now before the Court, refrain from any 
involvement in the matter as a judge. 

The propriety of Justice Pace's sitting as a judge on matters arising 
during his tenure as Attorney General was graphically brought into 
focus by the testimony of Dana Giovannetti. Giovannetti, a solicitor 
with the Halifax office of the Department of Attorney General, is to 
be commended for his professional integrity in bringing to the 
attention of the Commission, through counsel for the Department of 
Attorney General, evidence critical of a Supreme Court Justice. 
Giovannetti testified that as Crown counsel on the appeal arising 
from the third Ebsary trial, he became aware that Justice Pace was to 
be one of the panel of judges hearing the case. The appeal involved 
both conviction and sentence. Giovannetti was concerned about the 
perception of the former Attorney General sitting on the appeal, and 
contacted Chief Justice Lorne Clarke, who arranged for another 
judge to sit on the panel. Shortly thereafter, Giovannetti was 
summoned to Justice Pace's office, where he was severely 
admonished for having raised the issue of bias. Giovannetti 
explained that he was not concerned about actual bias, but only with 
the fact that bias may be perceived because of Justice Pace's 
previous position. Before this Royal Commission, Giovannetti 
testified that in the course of the conversation Justice Pace said: 

A. ... that he knew from the time that poor old Mr. Ebsary was charged 
that he could not be guilty. Transcript, Page 12476 
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Such a comment reinforced Giovannetti's earlier concern and in 
our view confirms that the former Attorney General should not have 
participated in the Marshall Reference. 

Responsibility for his sitting on the Reference must rest with then 
Chief Justice MacKeigan, who assigned judges and who should have 
been aware of the potential for a perception of bias. 

We find: 

that Donald Marshall, Jr. was not treated properly by the Attorney General's Department. 

that Gordon Coles should not have attempted to persuade Frank Edwards not to urge the Court 
of Appeal to acquit Marshall. 

that Edwards is to be commended for refusing to back down in his position in favor of arguing 
for the Court to acquit Marshall. 

that Edwards acted improperly in arguing before the Court of Appeal that the criminal justice 
system was not in any way responsible For Marshall's wrongful conviction, a position he knew was 
not supported by the facts. 

that Coles failed to do any research before advising the Attorney General not to appoint a 
public inquiry into the Marshall case. 

that Coles' failure to take any positive action to determine why Marshall had been wrongfully 
convicted is inexcusable. 

that Coles and Martin Herschorn failed to review any of the relevant documents before refusing 
a Freedom of Information Act request for them from Marshall's counsel. 

that Coles' unilateral correspondence with counsel to the Campbell Commission was improper. 

that Coles should have considered whether it was appropriate for the Province to approach the 
compensation process in the Marshall case simply with an eye to achieving the best possible 
financial deal for the Province. 

that the Court of Appeal's gratuitous references to Marshall's responsibility for his own 
conviction were a factor in determining the amount of compensation paid to him. 

that the compensation paid to Donald Marshall, Jr. was only for the period of time Marshall 
spent in jail. 

From the time that the 1982 
RCMP reinvestigation was 
initiated until compensation was 
finally paid to Donald Marshall, 
Jr., he or his counsel had 
frequent contacts with the 
Department of Attorney General. 
Mr. Marshall's situation was also 
the topic of consideration on 
several occasions by the 
Department. 

Donald Marshall, Jr. was not 
treated properly by the Attorney 
General's Department. In many 
instances, the Department's 
treatment of Marshall was 
simply a result of the 
Department's refusal to deal with 
the case for what it was - a very 
special situation. In almost every 
instance, the architect of this 
lack of attention and lack of 
concern was the Deputy 
Attorney General, Gordon Coles. 
However, as will become 
apparent as we review the 

activities of the Attorney General's Department during this time, 
there were others in the Department who simply did not pay much 
attention even when they were asked to do so. 

1 .1 2.1 The Reference 

In April 1982, Frank Edwards, who had been extensively involved 
on a regular basis with the RCMP reinvestigation of the Marshall 
case, wrote a review of the case for his Director (Criminal), Gordon 
Gale. Edwards concluded that, "Even a complete sceptic would have 
to agree that had the evidence which is now available been available 
in November 1971, the jury would have had a reasonable doubt and 
acquitted." (Exhibit 124, Page 24) 

127 PART 1. FACTUAL FINDINGS 



Edwards recommended that the Marshall case be referred to the 
Court of Appeal for hearing in accordance with Section 617(b) of the 
Criminal Code. He went on: 

... I submit that the most desirable result of the reference would be a direction by the 
Appeal Division that a verdict of acquittal be entered (Section 613(2)(a)) on the basis 
that there had been a miscarriage of justice. (Section 613(a)(iii)) 

On January 18, 1983, after the evidence in the Reference had been 
heard but before the final legal arguments had been heard, Edwards 
wrote to Martin Herschorn, who at that time was Assistant Director 
(Criminal). Edwards testified before us that he believed he needed 
the approval of the Attorney General's Department for the arguments 
he intended to advance. His letter outlined those arguments. 

Exhibit 124, Page 24 

The Appellant must bear considerable responsibility for the predicament in which 
he finds himself. Had he told either the police or his lawyers in 1971 that he and Seale 
were attempting a robbery, the subsequent investigation and/or defence would have 
taken different directions. In all likelihood, Marshall would never have been convicted. 

The police investigators in 1971 bona fide believed they had the guilty party in the 
person of Donald Marshall, Jr.; they certainly were not motivated by malice toward 
either the accused or, as has been suggested in some press reports, prejudice toward his 
race. 

Beyond emphasizing the foregoing, the Crown has virtually no option respecting a 
position on the ultimate disposition of this case. To verify that proposition, one has only 
to pose two questions: 

First, if the evidence now available had been known in 1971, would Donald 
Marshall have been charged with Seale's murder? Where all the evidence now 
available points toward someone other than Marshall, the answer has to be no, Marshall 
would not have been charged. 

Second, if a new trial for Marshall were now to be ordered, who would the Crown 
call? There does not now exist a single scrap of evidence which points toward 
Marshall. The Crown would have to offer no evidence at a new trial. 

I have considered the possibility of the Crown attempting to take no position re 
ultimate disposition. I do not believe that such a posture is either tenable or appropriate. 
The court will want to know the Crown's position and it would be an abrogation of the 
Crown's responsibility not to take one. 

In view of the foregoing, the submission of the undersigned to the court will be that 
Donald Marshall, Jr. should be acquitted. Where, in my professional opinion, enough 
evidence exists to charge another individual with Seale's murder, I could not and would 
not go to court and argue anything else. 

I trust I will hear from you on this matter. 

Edwards heard very quickly that Gordon Coles wished to see him in 
Halifax. 

The meeting in Halifax included Coles, Gale, Herschorn and 
Edwards. Even though Edwards' letter raised a number of issues 
relating to the Crown's submission to the Court, the only issue Coles 
discussed with Edwards concerned the position Edwards should take 
with respect to an acquittal. 

The Marshall Reference was an extremely unusual situation. The 
conduct of every aspect of this case should have attracted the 
attention of the senior staff of the Attorney General's Department. It 
is simply not acceptable in such a situation that those present at the 
meeting did not seriously address all the issues raised by Frank 
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Edwards, including the role of the police and the question of 
Marshall's responsibility for his predicament. 

Coles' only concern was that he did not want Edwards to take the 
position at the hearing that Marshall should be acquitted. Edwards 
should take no position at all, Coles said, and simply leave the issue 
up to the Court to decide. It is incredible that even though Edwards 
had pointed out in his letter that there was not "a single scrap of 
evidence" pointing to Marshall's guilt, Deputy Attorney General 
Coles still did not want Edwards arguing for an acquittal. Coles' 
explanation that it was an unusual case and that the Court ought to 
make up its own mind, flies in the face of the role that a prosecutor 
would normally play, that is, to assist the Court and to give the Court 
the benefit of the Crown's views as to disposition. 

Coles had never appeared before the Court of Appeal in criminal 
matters and, by his own admission, did not consider he had any 
expertise in criminal matters. He recognized that his staff - 
Herschorn and Gale in particular - were the experts in criminal law. 
However, Coles sought no advice from them in this matter, and they 
apparently offered none. In his testimony to the Royal Commission, 
Coles indicated that Gale and Herschorn had agreed with the position 
he thought Edwards should take. On the other hand, Gale testified 
that he disagreed with Coles' position, but there is no evidence he 
made this point at the meeting with Edwards. 

We believe that Coles should not have attempted to talk Edwards 
out of urging an acquittal, and that he should have had the sense to 
consult with Herschorn and Gale on this issue and with respect to the 
other issues raised by Frank Edwards in his January correspondence. 

This is just one example that senior staff of the Attorney General's 
Department were simply not paying any attention to the way in 
which the Donald Marshall, Jr. case was to be presented. We believe 
this was a dereliction of responsibility on the part of those involved. 

The testimony indicates that the discussion between Coles and 
Edwards at the January meeting became heated at times, with 
Edwards refusing to go along with Coles' argument that he should 
take no position. Edwards, in fact, did not back down and - in the 
face of opposition from his superiors - argued before the Court that 
Marshall ought to be acquitted. This is in the best tradition of public 
service by Crown counsel in fulfilling their obligations and is to be 
commended. 

However, in the factum he filed with the Court of Appeal on the 
Reference on February 4, 1983, Edwards did not simply join with 
Marshall's counsel in asking the Court to acquit Marshall, or even 
content himself with pointing out the Crown's contention that 
Marshall had to accept some responsibility for his "predicament". He 
went on: 

 

It is the Respondent's respectful submission that the role of the Court goes much 
further in this peculiar situation. Here, if the Court does ultimately decide to acquit the 
Appellant, it is no overstatement to say that the credibility of our criminal justice 
system may be called into question by a significant portion of the community. It seems 
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reasonable to assume that the public will suspect that there is something wrong with the 
system if a man can be convicted of a murder he did not commit. A minimum level of 
public confidence in the criminal justice system must be maintained or it simply will 
not work. 

For the above reasons, it is respectfully submitted that the Court should make it 
clear that what happened in this case was not the fault of the criminal justice system or 
anyone in it, including the police, the lawyers, the members of the jury or the Court 
itself. 

When he appeared before the Commission, Edwards was asked 
about this: 

Q. Now when you made that submission to the Court, did you believe that? 
A. No. 
Q. Do you believe it today? 
A. No. 

In this factum, Edwards went well beyond his honestly held belief 
- reiterated in his testimony before the Royal Commission - that 
Donald Marshall, Jr. must accept some measure of responsibility for 
his wrongful conviction, and took the untenable position that the 
Court of Appeal should exonerate the system of any blame in the 
case. As someone who had been intimately involved in the RCMP's 
reinvestigation of the case - and who had, in fact, urged the RCMP to 
examine the role played by the Sydney City Police Department in 
obtaining Marshall's wrongful conviction - Edwards was well aware 
that the system itself was not blameless. 

Edwards testified before us that he had changed his mind about 
arguing for a miscarriage of justice - the view he had adopted in 
recommending the Reference in April 1982 - because of his 
perception of the Court of Appeal's attitude during the taking of the 
Reference evidence in December 1982. Edwards' testimony on this 
point is striking: 

Q. What do you recall about that day? 
A. ... When I got to the Court of Appeal to argue the case that day. I was chastised 

like I have never been in a Court before for not being adversarial enough. Mr. 
Justice Pace let me know in no uncertain terms that he was not too impressed 
with my conduct of the Reference. And I mean I don't recall all of that argument, 
but I'll never forget that exchange because just after I started making my 
submission to the Court, Mr. Justice Pace interrupted me and he said, "Mr. 
Edwards, have you ever heard of the adversarial system?" And I said, "Yes my 
Lord.-  And he said, "Well, one would never think it. I don't see anything very 
adversarial about you.-  He said, "Perhaps you should learn something about the 
adversarial system." And I started to reply to the effect that surely the adversarial 
system had some limitation.... He interrupted me there and I think it's a fair 
description for me to tell you that he was quite emphatic, upset probably 
wouldn't be overstating it, and he said, "You tell me one, just one of those 
witnesses that we heard today that we could believe". ....that exchange made me 
feel, when I reflected on it afterwards, that it's a good thing I did put the 
argument as strongly as I did. And, you know, I appreciate that this sounds self-
serving but I really felt that Mr. Justice Pace was not inclined to acquit Mr. 
Marshall. And that's just a sense. I'm not impugning anything improper to him 
but that was his reaction to the evidence and it was a very strong reaction  

Q. ... You were of the view that if both of you [Aronson and Edwards] advocated to 
that Court that Marshall should be acquitted on the basis that there had been a 
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miscarriage of justice, that they would not have gone along with your 
submissions, is that correct? 

A. That was my feeling at the time and after the exchange with Mr. Justice Pace, I 
just couldn't imagine what I would have heard had I said, "Not only should he be 
acquitted but you should find that there was miscarriage of justice here. The 
system failed-. I don't think that the Crown pushing for an acquittal in that case 
would have mattered too much to the Court. I think they just would have ignored 
me. 

Q. That Court would not have found that there was a miscarriage of justice on the 
facts of this case, is that what you're telling us? 

A. And, again, that's ... 
Q. That's your impression? 
A. That was my impression at the time and I still feel that way. 

Edwards believed that even though the Crown and Marshall's 
counsel were both urging that the appeal be allowed, the Court might 
well have ordered a new trial unless it was suggested that they could 
blame Marshall for what had happened to him. 

Edwards believed a new trial would put the Attorney General's 
Department in an untenable position. Because all of the available 
evidence now pointed to the fact that Ebsary had killed Seale, the 
Crown would have no evidence to present against Marshall if the 
Court had simply quashed the original conviction and ordered a new 
trial. The Crown would have no choice but to stay proceedings. Such 
an outcome, Edwards believed, would rob Marshall of his chance to 
be publicly exonerated of the murder of Sandy Seale. 

One cannot know whether Edwards was correct in his assessment 
of the direction in which the Court was headed or whether, on the 
other hand, his argument exonerating the judicial system convinced 
the Court to reach the conclusion it did. (It would be a chilling 
indictment on the way in which justice was administered in this case 
if Edwards accurately anticipated the need of the Court of Appeal to 
exonerate the system of justice before it would agree to Marshall's 
acquittal.) While Edwards' objectives in making an argument he 
believed was without merit may well have been realistic, the 
measures he adopted in pursuing those objectives were improper and 
not in conformity with the responsibilities of his office. 

1.12.2 Public inquiry 

During the summer and fall of 1983, Felix Cacchione, then 
counsel for Donald Marshall, Jr., and other concerned citizens asked 
the Government to consider establishing a public inquiry into the 
Donald Marshall, Jr. affair. 

While there may have been legitimate reasons for refusing to hold 
a public inquiry at that point - including, most importantly, the need 
to safeguard Roy Ebsary's right to a fair trial, free from potentially 
prejudicial publicity - the arguments Deputy Attorney General 
Gordon Coles raised against an inquiry in an October 1983 memo to 
Attorney General How demonstrated once again his failure to give 
the Marshall case the serious attention it warranted. 
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The memo, in fact, revealed Coles' complete lack of any effort to 
even check into the correctness of the statements he made to the 
Attorney General. For instance, Coles stated in his memo: 

The only police officers who were involved and who are presently available are the 
present Chief, John MacIntyre, who is due to retire shortly, and Mr. Urquhart, who is 
now retired. 

In his testimony before us, Coles was asked about the basis for this 
opinion. His answer was startling. Coles testified that he did not 
investigate at all to see whether or not there were any other police 
officers who might have had knowledge of the investigation. 

Q. Is the answer to my question that you hadn't done any investigation to see 
whether or not there was anybody else involved? 

A. I'm sorry the answer is no. 
Q. So that the names of Ambrose MacDonald, Richard Walsh, Howard Dean, John 

Mullowney, Michael Bernard MacDonald, John Butterworth or Ed MacNeil 
were not names that were ever brought to your attention... 

A. No. 
Q. ... as police officers who might have had something to say? 
A. No. 

In his memo, Coles also claimed that because the Crown 
prosecutor, Donald MacNeil, was now deceased, it would be "almost 
impossible to thoroughly and properly investigate the way in which 
the prosecution was handled". He was asked about this: 

Q. Had you given any consideration before making that statement to interviewing 
Mr. Matheson? 

A. No. 
Q. Mr. Khattar? 
A. No. 
Q. Mr. Rosenblum? 
A. No. 
Q. Mr. Marshall himself? 
A. No. 
Q. How can you say then that it would be impossible to thoroughly and fairly 

investigate the activities of the principals involved in the investigation and 
prosecution? 

A. It was perhaps a little overstatement. 
Q. You hadn't done anything, had you, sir, to follow up on whether or not there was 

anybody other than Mr. MacNeil who might know something? 
A. That's correct. 
Q. Do you consider that's an appropriate response? 
A. Not in hindsight, no. 

In the memo, Coles also indicated there was no "ongoing or 
present police practice which needs to be scrutinized publicly and 
corrected". But, again, Coles had done nothing to find out whether 
the Sydney City Police Department was still utilizing the same 
practices it had used in the Marshall case. He testified: 

Q. Did you do anything to check and see whether or not that practice [improper 
questioning of juveniles]... was still being utilized by the Sydney Police 
Department? 
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A. No. 
Q. So how would you know whether or not there was an ongoing police practice 

which needs to be scrutinized? 
A. Only to the extent that no such other allegations were brought to my attention in 

respect to other cases. 

In the memo, Coles also noted that Marshall had commenced a 
civil suit against John MacIntyre and the City of Sydney. "Unless a 
civil suit identifies conduct on behalf of the police officers which 
would warrant possible disciplinary action," he wrote, "I would 
continue to be of the opinion that the public interest would not be 
served by any formal inquiry of the police investigation into this 
matter in 1971." By opposing any public inquiry, Coles, in effect, 
was placing the onus on Donald Marshall, Jr. to identify wrongful 
conduct by those involved in his prosecution. 

Given that Donald Marshall, Jr. had been found innocent and had 
already spent 11 years in jail because of his wrongful conviction, 
Coles' failure to take any positive action to determine what had gone 
wrong is inexcusable. 

1 .1 2.3 Access to information 

The Department's unwillingness to assist Marshall or his counsel 
continued. In January 1984, Cacchione wrote to Coles, requesting 
access to any information held by the Department concerning Donald 
Marshall, Jr. He made the request pursuant to the provincial 
Freedom of Information Act. 

Coles did not check to see whether the Department possessed any 
information. He simply denied Cacchione's request and advised him 
that there was an appeal to the Attorney General. Coles testified 
before us that if he had chosen to do so, he could have directed the 
Department to exercise discretion and release information in the 
possession of the Department. He simply chose not to take that path. 

Cacchione then appealed to the then Attorney General, Ronald 
Giffin. The Attorney General asked Martin Herschorn to respond to 
this request and, in fact, directed Herschorn to reject it. Giffin 
testified that he assumed that the documents had been reviewed by 
somebody in the Department before Coles denied access to 
Cacchione. 

In his memo to Herschorn, Giffin indicated, "I have not had an op-
portunity to review the whole file." (Exhibit 125, Pg. 315) Herschorn 
drafted a letter the next day for signature by the Attorney General to 
Cacchione in which the Attorney General stated: "I have reviewed 
Mr. Marshall's request for information." (Exhibit 125, Pg. 316) 

Herschorn knew the Attorney General had done no such thing. In 
fact, nobody in the Department appears to have made any attempt to 
review any of the documents prior to refusing access to them to 
Cacchione. The in-house appeal process provided for under the 
Freedom of Information Act - an appeal of the Deputy Minister's 
decision to the Minister - is inadequate and unworkable. In any 
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event, however, the responsible officials in the Department had a 
professional responsibility to give Cacchione's request a proper 
review. Their failure to do so is another example of dereliction of 
responsibility by senior staff in the Attorney General's Department. 

Again, this was, unfortunately, all too typical of the approach 
officials in the Department took when dealing with the Marshall 
case. 

1 .12.4 Compensation 

In April 1982, Stephen Aronson, while he was still Marshall's 
counsel, wrote to the Department of Attorney General and requested 
that the Department pay the legal fees he had incurred representing 
Donald Marshall, Jr. Although Coles knew the Department had the 
discretion to pay the full amount, he directed Aronson to Nova Scotia 
Legal Aid instead. 

Although correspondence continued between Coles and Aronson 
into 1983, Coles never did consider the account in any context other 
than as a Legal Aid matter and never recommended the Attorney 
General consider full payment of Aronson's account. 

By the time the Reference hearing was completed, Aronson's 
account was approximately $80,000. It was eventually paid as part of 
the compensation settlement. 

Shortly after the Reference decision was rendered in May 1983, 
then Attorney General Harry How asked Coles to "formulate 
considerations" that ought to be taken into account if Marshall 
requested compensation. (Exhibit 125, Page 159) Coles asked Martin 
Herschorn to respond. Herschorn's response commenced as follows: 
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Should a request for compensation be received, it would have to be considered in the 
light of the comments of the Appeal Division. 

Herschorn then went on to quote the comments of the Court of 
Appeal in which it criticized Donald Marshall, Jr.'s behavior. There 
is not a word in Herschorn's memo about any other considerations 
that would be appropriate. No other memos were produced in the 
Department of Attorney General on the compensation question. 

Although Coles testified that Herschorn's memo was not an 
adequate response to a request to formulate considerations that 
should be taken into account, Coles himself never followed up this 
matter to see whether Attorney General How was advised of any 
other factors that would have been relevant. 

In March 1984, the Government of Nova Scotia set up the 
Campbell Commission. This was a one-person commission headed 
by Mr. Justice Alex Campbell of the Prince Edward Island Supreme 
Court. The Commission's mandate was to decide on an amount of 
compensation to pay Donald Marshall, Jr. Very shortly after the 
Campbell Commission was constituted, the Government of Nova 
Scotia, at Campbell's recommendation, made an interim payment of 
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$25,000 to Marshall. 
Cacchione believed the Commission's terms of reference included 

a review of the police investigation leading to Marshall's prosecution 
in order to help the Commission decide on what would be an 
appropriate amount of compensation. He made that point in 
discussions with Campbell. Gordon Coles, on the other hand, 
believed the Inquiry should restrict itself only to consideration of 
how one would arrive at an ex gratia payment and should not take 
into account any considerations of negligence or wrongdoing, nor 
look at the procedures that led to Marshall being found guilty. 

Coles took it upon himself to write to the Campbell Commission 
counsel on May 8, 1984, setting forth his views of the terms of 
reference of the Inquiry. 

... I have considerable difficulty in understanding how the police investigation would 
be relevant to the mandate of this Inquiry, particularly since the Commissioner, by his 
interim recommendation, must be understood to have concluded that Mr. Marshall is 
entitled to ex gratia payments of compensation by reason of his incarceration. As I 
have stated earlier, the remaining question is the amount and form which the 
Commissioner recommends it take. 

In his letter, Coles went on to suggest that Commission counsel 
communicate Coles' concerns to the Commissioner: 

... Hopefully he [the Commissioner] will agree that everything be put on hold until he 
gets an opportunity to speak to the Attorney General in respect to these matters. 

We believe it was improper for Coles to make any such suggestion 
to the Commission. The Campbell Commission was supposed to 
operate independently of the Government of Nova Scotia. If Coles 
thought the Commission was exceeding its jurisdiction, his recourse 
was to go to court and ask it to interpret the Commission's mandate. 
In such a forum, of course, Marshall's counsel would also have been 
able to make representations on the question. Coles not only did not 
tell Marshall's counsel about this direct approach to the Commission 
but he went even further and suggested that Justice Campbell "speak 
to the Attorney General" before proceeding. 

Coles' unilateral communications with the Campbell Commission 
continued. On May 17, 1984, subsequent to a meeting in Halifax 
attended by Campbell Commission counsel Hugh MacIntosh, Coles, 
Felix Cacchione and Reinhold Endres of the Department of Attorney 
General, Coles wrote again to the Campbell Commission's counsel 
concerning the scope of the Inquiry. 

... In my opinion, the mandate of the Commission ought not to and need not be a 
matter of uncertainty or debate among us. If there is any doubt or ambiguity as to the 
purpose intended or scope, to use your terminology, then I suggest the Commissioner 
should seek clarification and an amendment of the Order if it is thought necessary to 
make the purpose of the Inquiry more explicit. 

We reiterate our earlier comment that this type of private 
communication to the Commission by Coles was improper. 
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At the meeting in May 1984 referred to above, Cacchione 
suggested that rather than holding lengthy and expensive meetings of 
the Commission, it would be better for the parties to agree on a 
figure for compensation. Cacchione testified he made this suggestion 
because he was aware that Coles disputed the right of the 
Commission to look into the manner in which Marshall's 
investigation and prosecution had been conducted. He anticipated 
that if the Commission proceeded and arguments developed 
concerning the scope of the mandate of the Inquiry, the matter would 
be in and out of court, and there would be further delays before any 
money was paid to Marshall. Cacchione testified: 

A. ... You've got to appreciate I was coming at this with the background of May '83 
through until that date [May 1984] of dealing with this government and this 
department on that particular issue, and they hadn't budged. They weren't 
prepared to accommodate us in any fashion and I didn't expect that they would 
all of a sudden change. 

Cacchione was concerned about his client's ability to cope with 
the pressure if the compensation process became protracted. 
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Cacchione, on the other hand, described what he thought his 
relationship with Endres was, as follows: 

A. ... I was also dealing with a client who was, to understate it, in the most fragile 
state I have ever seen a person before. He was on the verge of cracking. And that 
is no reflection on him as a human being. But he had just had enough. He was at 
his wits end. Here was just another example, and I put to him, "Junior, this is 
what's is going on. We can go with the Commission and run the risk of doing this 
or we can try and deal with the issue of compensation without the inquiry". 

The Government agreed with Cacchione's suggestion that the two 
sides should attempt to reach a settlement first rather than proceeding 
directly to the hearing stage. Justice Campbell agreed to await the 
outcome of the negotiations. 

From that point on, Reinhold Endres was in charge of these 
negotiations on behalf of the Government. Endres described his job 
in these negotiations during his testimony before the Royal 
Commission: 

A. ... I have no consideration of policy. My purpose was to arrange the settlement at 
a bottom figure, that is the lowest figure that we could agree upon. 

Transcript, Page 11526 A. ... I thought we had reached the point where we were no longer adversaries. That 
we were, in fact, we had agreed that there should be compensation, and it was 
just a question of determining the proper figure. I may have been mistaken. 
Obviously. I probably was. 

In retrospect, Cacchione realized that the way in which he 
conducted the negotiations was perhaps not in Marshall's best 
interest. He testified before us in referring to the information he 
provided to the Attorney General's Department at the May meeting: 
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A. I made it quite clear what Mr. Marshall's psychological and financial status was 
at that particular time. I now know better that in civil negotiations one does not 
put their bottom line first, and that's what I did, and unfortunately for Mr. 
Marshall I regret having done that. I should have played hardball. But I was 
trying to deal with a human being who was cracking and I was hoping that the 
matter will be dealt with honorably. Unfortunately, in my view ..., it wasn't dealt 
with in that fashion. 

We believe Cacchione was, as he himself admitted, inexperienced 
in civil litigation and therefore should have sought assistance to 
ensure his client had the benefit of the best possible advice in these 
negotiations. On the other hand, Cacchione was dealing with a client 
who was in a very fragile emotional state and who needed a counsel 
who would not only represent him but also assist him in coping with 
his unique and stressful situation. Cacchione's sensitivity to 
Marshall's needs and his obvious dedication to his client as a human 
being are highly commendable. 

Endres received no directions from his superiors in the Attorney 
General's Department to treat the Marshall negotiations in any way 
differently than he would treat a set of negotiations for settlement of 
any piece of civil litigation. In our view, Coles should have realized 
that the Donald Marshall, Jr. compensation question was not merely 
a routine piece of civil litigation and the question of fairness needed 
to be considered. It was not. Coles testified: 

Q. Mr. Endres was pretty frank when he was here. I think, in general terms, he 
indicated that he saw his job in the negotiations was to get the lowest figure he 
could.... 

A. I wouldn't disagree with that, as a process of negotiations, no. 
Q. And would you have ever given him any instructions to the contrary? 
A. No. 
Q. Did you give him any instructions concerning the factors that he ought to take 

into account? 
A. Not in the negotiation process, no. I was perfectly confident and relying on that 

with him. 
Q. Were you happy then to, in a sense, turn Mr. Endres loose to negotiate the best 

deal he could on behalf of the government? 
A. Well, negotiate a deal that would be acceptable to the government. 
Q. And it wouldn't be, it wouldn't upset you if Mr. Endres was trying to negotiate a 

settlement the lowest figure that he could? 
A. Not at all. 

When he testified before us concerning Cabinet discussions, the 
Honourable Terence Donahoe, a member of the Executive Council, 
indicated that Cabinet never discussed the case in terms of paying 
Marshall as little as possible and certainly did not direct that such an 
approach be taken. Indeed, Donahoe's recollection of the attitude of 
Cabinet towards the question of compensation was that the 
Government should: 

A. ... simply ... attempt to come to a conclusion that a particular finite amount of 
money was a reasonable, fair, or equitable financial response to compensate for a 
very serious loss having been suffered by Mr. Marshall. 
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In approaching the compensation discussions with a view to 
getting out as cheaply as possible, Endres used the comments of the 
Court of Appeal which had branded Donald Marshall, Jr. as largely 
responsible for his own conviction. Endres indicated that this 
statement played a role in the course of the negotiations. He testified 
these comments by the Court had given him a strong basis for 
argument. 

For his part, Cacchione concurred with that assessment. 

A. I have absolutely no doubt in my mind that our position would have been much 
stronger [if the Court had simply acquitted Marshall]. The gratuitous comments 
stood in the way of these negotiations. It kept coming back. Mr. MacGuigan 
writes us and lets us know that he's, in fact, the author of his own misfortune. 
The comment is raised through the Attorney General's Department. It just kept 
haunting us. Any media coverage would often refer to that. I recall the day that 
the decision came down from the Appeal Court, a CBC reporter who had been 
covering the issue, who had sat through the entire Reference hearing, focussed 
on those pages of the decision, instead of, in my view, focussing on what had 
occurred and what had transpired throughout that hearing. That, in fact, there 
were some improprieties that led to his conviction. And it was a hurdle for us to 
overcome. It was a hurdle with respect to the concerned citizens' group. When 
we would have to establish or convince them that, yes, those statements were 
made but here are the facts as we see them, as the RCMP saw them. So there's no 
question in my mind that it was an obstacle. 

Cacchione's reference to "Mr. MacGuigan" refers to a letter 
Cacchione wrote to the federal Minister of Justice and Attorney 
General, Mark MacGuigan, in August 1983. In it, Cacchione 
requested compensation for Donald Marshall, Jr., pursuant to Article 
14(6) of the International Covenant on Civil and Political Rights. 
MacGuigan replied, denying any federal responsibility for 
compensation to Marshall. He referred to Article 14(6) as well, but to 
a disqualification in that section to entitlement for compensation. 
According to Article 14(6), if a newly discovered fact shows that a 
miscarriage of justice resulted either wholly or partially from the 
actions of the convicted person, there is no requirement to pay 
compensation. In referring to this disqualification, MacGuigan 
quoted extensively from those sections of the decision of the Court 
of Appeal that placed blame on Donald Marshall, Jr. 

As stated elsewhere in this Report, those comments of the Court of 
Appeal were unfounded and should not have been made. It is 
obvious to us, however, that these comments did have an effect on 
the negotiations for compensation. These comments placed Donald 
Marshall, Jr. in a position of weakness when he should have been in 
a position of strength. After all, he had just been found innocent. 

Cacchione and Endres finally agreed on an amount of 
compensation - $270,000 - that was slightly less than Endres had 
been authorized to offer. 

Although it had held no hearings, the Campbell Commission was 
still in existence and it needed to be formally ended. To accomplish 
this, Gordon Coles - with the concurrence of Cacchione and Endres - 
drafted a report for signature by Justice Campbell. This report refers 
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to the fact of a settlement having been reached and goes on: 

Accordingly, I recommend acceptance and implementation of the said agreement in 
concluding this matter. 

Although the report did not explicitly state that Justice Campbell 
had reviewed the settlement to ensure it was reasonable, this was 
clearly the impression the document left. Former Attorney General 
Terence Donahoe, for example, testified he expected Mr. Justice 
Campbell would have turned his mind to the reasonableness of the 
compensation paid to Donald Marshall, Jr. He went on: 

A. ... I understood, and still understand, that the point of the reference of that 
negotiated amount for scrutiny by Chief Justice Campbell was to enable him, 
having the kind of background and experience in capacities which we've talked 
about - for him to be in a position to offer a reasoned opinion as to whether or 
not, in his view, that represented a fair or an equitable settlement amount. 

A September 26, 1984 press release issued by Attorney General 
Ronald Giffin announcing the settlement also conveyed the 
impression that Justice Campbell considered the settlement fair and 
equitable. The release quotes Attorney General Giffin as saying: 
"The Government's approval of Mr. Justice Campbell's final 
recommendation completes the work of the Commission." 

In fact, Justice Campbell did not turn his mind to the adequacy of 
the $270,000. In an interview with the Halifax Chronicle-Herald on 
September 28, 1984, Justice Campbell "said he merely approved the 
amount of compensation agreed to by the parties in the dispute". 
Cacchione himself testified that Justice Campbell called him, and 
that Cacchione had indicated to the Commissioner that the $270,000 
figure was one he and Endres had agreed on. But he told us he does 
not recollect indicating to Campbell that he felt the figure was 
satisfactory. Campbell himself was not asked to appear as a witness 
at this Royal Commission. 

Gordon Coles' drafting of Justice Campbell's report, coupled with 
the wording of the Province's own press release, however, clearly 
conveyed the impression that Campbell was "recommending" the 
amount rather than merely accepting it. 

The Government viewed the $270,000 as compensation for the 
period of time Donald Marshall, Jr. spent in jail. It did not take into 
consideration any negligence or wrongdoing that may have put him 
there or kept him there. Notwithstanding that, Marshall was asked to 
- and did - sign a full release of any and all claims which he might 
have had against the Crown. The monies paid to Donald Marshall, Jr. 
do not in any way purport to compensate him for the inadequate, 
incompetent and unprofessional investigations of Sandy Seale's 
murder by John MacIntyre and the Sydney City Police Department; 
the inadequate representation he received at the hands of his counsel; 
the failure of the Crown prosecutor to disclose the inconsistent 
statements of key witnesses; the failure of the Attorney General's 
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Department to disclose their knowledge of Jimmy MacNeil's coming 
forward in November 1971; and the incompetent reinvestigation by 
RCMP Inspector Marshall in November 1971 - none of which relates 
to the period Marshall spent in jail. 

There was no evidence before us to enable this Commission to 
assess the fairness and reasonableness of the compensation agreed to. 
But we do know that, out of the $270,000 paid, Marshall was 
required to pay his legal fees, including both Aronson's account of 
about $80,000 and Cacchione's account of about $20,000. We 
believe that, unless there are extenuating circumstances, a person 
who has been found to have been wrongfully convicted should not be 
expected to pay for the legal expertise necessary to get him out of 
jail. Nor, absent extenuating circumstances, should that person have 
to pay the legal fees incurred in getting compensation. 

The Commission did hear extensive evidence on the process by 
which compensation was eventually granted. Despite the intention of 
the Ministers involved, the process was not fair. Marshall's 
emotional state following 11 years in prison was such that he simply 
wanted to get the matter over with. It is our view that the final 
outcome was most significantly influenced by the findings and 
comments of the Court of Appeal in the Reference. The conclusion 
that Marshall was involved in a robbery and the opinion that 
Marshall had "contributed in large measure to his conviction" 
provided the Crown with a strong basis for keeping any 
compensation as low as possible. We have concluded that there was 
no robbery, and that there was a gross miscarriage of justice which 
can in no way be blamed on Marshall. We do not know if the 
compensation negotiations would have reached a different result had 
the facts as we have found them been available to those concerned. 

Notwithstanding the release by Marshall, we believe it would be 
most unjust should that settlement be allowed to stand without any 
further consideration of its fairness based on the facts as now known. 
Accordingly, we recommend that Government recanvass the 
adequacy of the compensation paid to Donald Marshall, Jr. in light of 
what we have found to be the factors contributing to his wrongful 
conviction and continued incarceration. 

1.12.5 Appointment of this Royal Commission 

Despite the resolution of the compensation issue, controversy over 
the handling of the Marshall case continued and there was even more 
pressure for the Government to appoint an inquiry to examine all 
aspects of the case. The Attorney General insisted that the 
Government could not set up such a Commission until Roy Ebsary 
had been finally dealt with by the courts. 

Ebsary had been charged in connection with Seale's death in 1983, 
but he was not finally convicted until 1985, after three trials. He was 
sentenced to three years in prison, but Ebsary's counsel appealed and 
on May 6, 1986, the Court of Appeal reduced his sentence to one 
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year. On September 29, the Supreme Court of Canada turned down 
an application by Ebsary's counsel for leave to appeal his conviction 
and sentence. 

Less than a month later, on October 28, 1986, the Government 
announced the appointment of this Royal Commission. 
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