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STAFF SGT, WHEATON, EXAM, BY MR. ORSBORN

>

needless to say, the press is going to become involved at some
point, some decision has to be made as to what we do. Does
he get a Royal pardon? Does...where do we go with it? What
do we do with it?  And, these were administrative, if you
will, matters, matters of some consequence to the Department
of the Attorney General. In that sense I use the word
political, I don't mean...

Now, was this...

...big...

...an assumption on your part or were these sentiments
expressed to you?

I beg your pardon.

Were these sentiments expressed to you or was this an
assumption on your part?

This would be an assumption portion...partially and expressed
partially I suppose by Mr. Edwards.

What did Mr. Edwards express to you?

I don't recall Mr. Edwards' exact words, but they would be
something along the line as he has written in his notes that he
felt that he would like to contact his Department in Halifax
prior to the Chief being questioned.

Uh-hum.

L..I take a little exception to the word "questioned." 1 would
have used the word "appraised." The Chief was the one who

came to Mr. Edwards 2nd to Inspector Scott and it's the same

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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STAFF SGT. WHEATON, EXAM, BY MR, ORSBORN

<

as I said with Mr. Aronson, I feel he should be...it was my
feeling and I'm sure Inspector Scott and Mr. Edwards can
speak for themselves, but it was my feeling that the chief
should be appraised at every level of the investigation.

Yes.

All the way through.

The matter of appraising Chief on the investigation, is that a
part of the conduct of the investigation?

Yes, sir.

Why would you then take direction from Mr. Edwards on the
the conduct of the investigation?

Because he is thz Crown Prosecutor and it's not only the
conduct of the investigation, it's the legal aspect of the
investigation as well.

You did tell us this morning, I believe, that you would not
take direction from Mr. Edwards on the...or the Crown on the
conduct itself of the investigation and you...

Yes.

..now told us that the questioning or appraising of the Chief
would be part of the conduct of the investigation.

Uh-hum.

I'm trying to fit you testimony this morning with that of just
now.

It's Mr. Edwards notes, Mr. Orsborn.

I appreciate that.

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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STAFF SGT, WHEATON, EXAM. BY MR, ORSBORN

A.
Q.

> O

O > O > O

Yes, sir.

Just looking again at Mr. Edward's notes, Volume 17, page 3,
and I'm reading from the top of the...from the top of the
notes. “Harry Wheaton called this a.m. and he's writing on
March 1st to say that meeting with Chief Maclntyre had gone
down on Friday p.m. Just Inspector Scott attended as
Wheaton was involved in a surveillance exercise.”

That is not correct about the surveillance exercise.

So, you...you recall attending this meeting then with Chief
Maclntyre.

Oh, yes, and I recall a surveillance exercise, as well. As I say,
my drug section was doing privacy act thing and there was a
surveillance exercise. I think Mr. Edwards just got the two of
them mixed up.

Okay. Was there anybody else present at this meeting with
yourself, Inspector Scott, and Chief Maclntyre?

No, sir.

And where did it take place?

This took place at our headquarters on Alexander Street in
the City of Sydney in our conference room.

Was the Chief asked to come down?

Yes.

Who asked him?

I believe Inspector Scott. I don't recall asking him.

And how long did the meeting take place? How long was it?

MARGARET E. GRAHAM DISCOVERY SERVICE. COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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7698  STAFFSGT. WHEATON, EXAM. BY MR, ORSBORN

1 All right. Thank-you.

2 | MRORSBORN

3 | Q Did Inspector Scott indicate his agreement with Mr. Edwards'
. point of view? Did he indicate that he agreed that Chief

5 Maclntyre had set him up?

6 | A. I don't know as Inspector Scott would use the words "set up."
7 I recall it that we felt that we were misled, perhaps used a

8 bit.

9 | Q Uh-hum. And...

10 | A. "Set up" is Mr. Edwards' comment and these are his notes, one
1 can derive and use the vocabulary that he wishes, I suppose.

12 | Q Um. Did you share the opinion that you had been misled and

13 used?

1« | A. T felt definitely that I had been misled by Chief Maclntyre,

15 yes, sir.

16 Yes.
17 Knowingly.
18

Knowingly misled.

19 Yes, sir.

O > O > 0

And over how long a period had you felt that you had been
21 knowingly misled?

2 | A. It was a progressive thing as I found things out then I would

2 ask myself well why didn't...why did he say, i.e. that Chant
24 was a fine witness? When I got the transcript and read it I
2 found that at trial he was a hostile witness, declared a hostile

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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>

o > o >

refer you back to Frank Edwards' notes, Volume 17, at page
ninc. You'll see his date there is Saturday, April the 17th?
Yes, sir.

In the second paragraph, he's speaking of a phone

conversation with yourself. He says:

While on phone told me that he and Herb
Davies had gone down to see Chief
Maclntyre late Friday p.m. and had spent a
couple of hours with him.

And then it goes on in some details. Does that in any way
shake your recollection?

I can't comment on Mr. Edwards' dates. I think he's wrong.
Mr. Edwards would have gotten dates from me and I was
wrong, as he wasn't there at the meeting.

Is it your evidence then, sir, that this visit to the chief's office
with Corporal Davies was following receipt of the letter from
the Attorney General?

That is correct, sir, yes.

Do you have Exhibit 88? Exhibit 88 is the typewritten copy
of the records turned over by the Sydney Police Department
to you. It would be a loose exhibit, sir.

Volume 34, sir?

No, it's a loose Exhibit 88.

Yes, sir.

Do you recognize Exhibit 88?

MARGARET E. GRAMAM DISCOVERY SERVICE, COURT REPOATERS
DARTMOUTH, NOVA SCOTIA
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the order had been made by the Attorney
General that they turn over all
documentation, I found a partially
completed statement dated 17th of June
71, 8:15.

[s that the comment or the type of comment you're referring
to as supporting your recollection of it being the 26th when
you visited the Sydney Police Department?

Yes, sir, and there's another report somewhere, sir, in which I
stated that it's the 26th.

I'1l look for that. You met with Mr. Edwards, Inspector
Scott...Let me back up just a little bit. The note that you made
with respect to the meeting, reproduced on page three of
Volume 34, when did you make that note?

Note made dated 16th of April, incorrectly dated?

Xes.

I would have made that in the afternoon of the 26th of April,
1982 at my office in Sydney.

Did you discuss the content of that with Corporal Davies
before you wrote it?

Corporal Davies and I, yes, had a discussion en route from the
Sydney City Police office to our office in the subdivision
headquarters building as to, I read the partially completed
statement.

Can you offer any explanation as why Mr. Edwards would
have a detailed chronology going through April 16th, April

17th, which, and April 19th, which would be at variance witn

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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STAFF SGT. WHEATON, EXAM, BY MR, ORSBORN

that?

The only reason that I could think of, Mr. Edwards was not
there when this meeting was held with the chief, Corporal
Davies, and myself and Mr. Edwards and I may very well
have met ai the end of the week or some period of time
cown the road and I probably incorrectly was reading from
my notebook and gave him this wrong date and he may have
been playing catch-up ball in writing his notes, I don't know.
But he could very well have gotten that wrong date from me
because I certainly have it wrong. I put a "!" down instead of
a"2"

Are you suggesting that on occasion Mr. Edwards made catch-
up notes on the strength of your own notes?

You'd have to ask Mr. Edwards. I don't know.

Did you ever see Mr. Edwards making notes when you were
yourself referring to your notebook?

I know I read to Mr. Edwards out of my notebook at various
times throughout this investigation, yes, sir.

And did you see him making notes at those times?

Yes, I've seen Mr. Edwards making notes, yes, sir. Now
whether it was notes for these notes or notes on a legal pad
or, he kept records, yes, sir.

Now this meeting that you had with Inspector Scott and Mr.
Edwards on the 16th was precipitated, I understand, by Chief

Maclntyre showing, was it the Ebsary statements, to Gordon

MARGARET E. CRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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STAFF SGT. WHEATON, EXAM, BY MR, ORSBORN

Do you remember visiting Mr. Edwards' office at 1:30 p.m. on

Monday, April 19, 1982, with those statements?

A. No, sir. I, and I'm not saying I didn't but I don't have any
recollection of it and I have no note of it. I don't think.

Q Is is possible, then, that you did, in fact, visit his office on that
day with those statements?

A. T could have, yes, sir. I don't know.

Q If you, in fact, then, visited his office on the 19th with a
statement of Patricia Harriss dated 17ih of June 1971...

A. Then I would have had to have done the search.

Q When did you get that statement?

A. 1 did not get the 17th of June statement, the partially
completed statement of Patricia Harriss until the search was,
or the letter of the Attorney General was executed at Chief
Maclntyre's office.

Q Are you saying, then, sir, that Mr. Edwards' notes with respect
to the 19th at 1:30 p.m. is incorrect insofar as it refers to the
statement of Patricia Harriss?

A. Yes, sir. To the best of my recollection.

HAIRMAN
Could you give me an explanation as to how Mr, Edwards
would have known the date of the statement of Patricia
Harriss?
A. Very good point, My Lord. He could only know that from the

fact that I had had it in my possession if his date of the 19th

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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A. The slipping of the thing, the statement under the desk is not
mentioned in the report but certainly was discussed with Mr.
Edwards and discussed with Inspector Scott at that time. It
was not included here. Why, I don't know, My Lord, other
than the fact that it's not an offence, I suppose.

MR, CHAIRMAN

That's not my point. What I'm trying to get cleared cp here is

whether...it occurred at least to me from reading Paragraph 4 of

your report that you had discussed with the crown prosecutor

Frank C. Edwards the desirability of interviewing Chief Maclntyre

and Inspector Urquhart with respect to the testimony of Chant,

Pratico and Hariss.

A. That is correct, My Lord.

MR. CHAIRMAN

And that Mr. Edwards, presumably at your behest, discussed with

Gordon Gale the desirability of interviewing these two gentlemen

with relation to these three witnesses.

A.  That is correct, My Lord.

MR. CHAIRMAN

And the instructions were to hold these interviews relating to

these three witnesses in abeyance for the present.

A. That is correct, My Lord.

MR. CHAIRMAN

So we're clear on that. Now, was there a separate discussion and a

separate request for..by Frank Edwards to Gordon Gale for

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA






2 / )‘“’}« f Ygloegs ¥
u’ﬂr) ~4 frs g4 /

-\ J\f\ﬂ‘-

W vk St e o it sy

\

o ELEIAL

S




7802

10

1

12

15

16

17

18

19

21

24

STAFF SGT. WHEATON, EXAM. BY MR, ORSBORN

>0 > 0 »

Did you discuss the file either formally or informally with any
of superiors in Halifax when you arrived in Halifax?

Not that I can recall, sir, no.

Uh-hum. Referring to Mr. Edwards' notes, Volume 17 at page
12. Volume 17, page 12, there is reference to a meeting on
July 12th, 1982, I would assume in Sydney. It refers to "my
office”" meaning Mr. Edwards' office. "Present: John
Maclntyre, Mike Whalley, H. Wheaton," and I guess Mr.
Edwards.

The date of that meeting was what, sir?

July 12th of '82.

Oh, yes, yeah. I attended that meeting, sir, yes.

Did you return to Sydney for that meeting?

I believe so. I may still have been there at that time. I think
I was still there. I didn't leave Sydney actually until the
children were out of school, so it would have been the end of
June, first part of July. So, I was still there when that meeting
took place.

And what is your understanding of the purpose of that
meeting?

The purpose of that meeting there was a lot of unanswered
questions. We were still waiting for something from the
Attorney General's Department. [ was leaving...

Sorry.  Still waiting for something from the Attorney General's

Department with respect to what?

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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>

Whether we were going to do an investigation into the
Sydney City Police.

Uh-hum.

Mr. Edwards and I had discussed the matter on several
occasions and we felt it only fair to the Chief that he be
afforded the opportunity to speak to various accusations that
had been made by Mr. Chant, Mr. Pratico, Patricia Harriss, to
explain the various items that I previously noted, the line up,
and various items in the investigation. Mr. Edwards called me
and advised that he had arranged a meeting, this meeting,
and asked me if I would be present, and...

Did Mr. Edwards indicate to you the purpose of the meeting?
That was the purpose of the meeting, to afford the Chief the
opportunity to speak to these various accusations and what
have you.

And would you then regard that as part of an investigation of
Chief Maclntyre?

No, sir. This was...we dealt basically with the accusations of
Chant, Pratico and Harriss and some other items which Mr.
Edwards might be able to recall. I can't recall. I know those
specific ones.

There's reference in the early part of the note that says "It
began with summary of chambers and a-p-p-r," perhaps it
should be a-p-p-l. Do you recall any court documentation

being discussed at that time in connection with the reference?

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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(o]

"With respect to the allegations then of Chant." What did you
understand the allegations of Chart to be?

That Chief Maclntyre had put words in his mouth in the 4th
of June statement particularly and that he did not see the
murder and the reason he said he did see the murder was
due to pressure and threats by Chief Maclntyre. He then
gave Chief MacIntyre a statement and was told he should
stick to it or he would be charged with perjury and things of
this nature.

Now, in the meeting, who put these allegations to Chief
Maclntyre? Was it Mr. Edwards or yourself?

Mr. Edwards.

Did Chief Maclntyre respond with respect to Chant?

The...yes, he did. The meeting...the meeting was held, if you
will, in two parts, as I recall it. It was convened about
approximately eleven o'clock, ran until lunch time. We broke,
went to lunch, then came back after lunch. Now, I don't have
the times recorded but that's the way I recall the meeting. In
the morning part of it , if you will, the Chief basically couldn't
remember, couldn't say, you know, if two... Chant's two
statements, why take two statements, this sort of thing and so
on. The same with Pratico, same with Harriss, as I recall the
meeting without having read this. But that's how I recall it
Then after lunch both he and Mr. Whalley became much more

aggressive toward Mr. Edwards and...

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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o

>0 > O

Aggressive in what sense?

Well, the meeting was polite and cordial, if you will, in the
morning and in the afternoon it became heated. The Chief
adopted an attitude of "How dare you heap scorn on this fine
gray-haired man," sort of thing.

What...

Mr. Edwards, you know, or Frank. And, it became aggressive
to the point where there was no point pursuing the meeting
and the meeting was terminated. In the afternoon portion of
it though when asked specific pointed questions in regards to
Chant, Pratico and Harriss, the Chief then said that Donald C.
MacNeil had been told everything, Donald C. MacNeil had been
made aware of this and that, the next thing, and that is my
impression of the meeting, sir.

Uh-hum. Were you present for the entire sessions, both
morning and afternoon?

I left toward the end of the afternoon session to go the
washroom and when I come back Mr. Whalley and the Chief
were standing over Mr. Edwards and there was finger
pointing going on and so on. And this was right at the end of
the meeting.

Standing over Mr. Edwards. Was Mr. Edwards seated?

He was seated, yes, sir.

I see. Any shouting?

Voices were loud. I wouldn't say shouting, but aggressive.

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMO!TH, NOVA SCOTIA
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ART, EXXAM, BY RSBORN
second statement taken on the morning of the 18th there
having been one earlier from Mary O'Reilley. Can you suggest
any reason why there would be a problem with the date?
No.
Had already taken a statement on the 18th, a half an hour
before. Can you suggest any...
No.
...reason for that? Now, I wonder, Mr. Urquhart, if you'd look
at pages 69 and...or particularly page 70, 69 and 70 of this
volume.
69 and 70.
Yes. This is a typed versivn of Mr. Gushue's statement.
Yes.
And turning to page 70 you see your name on that statement.
Typed in on the bottom right-hand corner.
Yes. Now, you've already told us that you weren't there. Is
that so?
Correct.
Can you indicate to us, suggest any possible reason for your
name appearing on this statement?
No, I cannot, sir.
If you'd turn to pages 65 and 66, please, and in particular
page 66. This is the later statement of Patricia Harriss. And,
do you see your name on page 66?

Yes, typed in on the right-hand corner.

MARGARET E. GRAHAM DISCOVERY SERVICE. COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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Yes. And, again, correct me if I'm wrong, but you've already
told us that you weren't there.

That's right.

Can you suggest any reason why your name would appear on
the typed copy?

No, I have no particular reason for it, but I was working with
John on the case and perhaps Kay just put my name down as
one of the ones that was in on the statement, but that's the
only answer I could give you for it.

But you were not there.

I was not there.

Did you tell her to type the name in?

No, sir, I didn't.

And would you turn, please, to pages 76 and 77, oh, I'm sorry,
74 and 757

Yes. sir.

This is a typed version of the statement from Mary O'Reilley
taken...the first statement taken on the morning of the 18th,
the following morning, and again I see your name on page 75.
Yeah, but am I on the original?

No.

No, well.

No, you're on the original of the Catherine O'Reilley statement.
Uh-hum.

But you testified earlier that if your name was on the original

MARGARET E. GRAHAM DISCOVERY SERVICE, COURT REPORTERS
DARTMOUTH, NOVA SCOTIA
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~— Feb. 16/82

NOTES RE CONSULTATIONS O MARSHALL CASE

1:30 p.m. met at my office with Chief MacIntyre and

Insp. Scott - Chief MacIntyre briefed us on investigation
which led to Marshall being_convicted of murder in 1971

(by Sup. Ct. jury) - Main point is that conviction obtained
because of evidence of two teenage boys - Chant and Pratico

(unknown to one another) who had given police written

statements stating that Marshall and Seale had been accosted
by two individuals. Subsequent statements said Marshall

had done stabbing.
Oct. '71 - one MacNeil states that one Roy Ebsary had
done stabbing.

- finvestigation turned over to R.C.N. P. who did
polygraphs: MacNeil - non-conclusive
Ebsary - truthful

Oct. '79 - one Mitchell Bayne says Ebsary admitted
stabbing - see letter from Aronson Jan, 26/82.

- met at office with Harry Wheaton and Jim Carroll - advised
that they had interviewed

CLJJ fL}/jib;*’? 1. Mitchell Bayne Sarson - not impressed by him -
<:32;> y drug trafficer and friend of Marshall's

A

2. Ebsary's wife
Learned that Pratico has severe psythological problems.

v .
_‘~”’f” 4. Were going to interview Chant that evening.

H——

- Pl
-

- Would get back to me fn a week. - Had transcript of trial.
Chant and Pratico had been cross-examined on previous

statements.

- also discussed fact that press and particularly
Parker Donham was digging into the case. Told them that
Bil11e Urquhart had called me at 9:25 a.m. on Feb. 15th
when he advised that Donham had been to C.B. Post and
had been digging out o1d newsclippings re the offence.

- We agreed that facts given out would be at minimum -
that 1 would confirm that R.C.M.P. were investigating. o
objection from Wheaton. (Cpl. Carroll though present did
not take part in meeting. Mentioned that he was updating

his notebook only.)
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Feb. 21/82
Re: Chief
Maclntyre

2 2

Returned call to Parker Donham (he had called day before
- see attached message).

. Discussed TV {nterviews of week before re Olson.
Stated he haq been calling me on Feb. 15th to ask for
definition of "theft by conversion®. Said "while 1 have
you want to ask you about Marshall case - safd he had
originally intended to wait and call me after he had 2
few more facts. Told him the matter was being {nvestigated
by R.C.M.P. and that he would get full story after
{nvestigation completed. He said "Harry Wheaton s the '
fnvestigator is he?® and I confirmed that he was.

(Sat. Feb 13th C.B. Post had noted in BTL column that
family trying to get case reopened). “"Well can you tell
me anything about case.” Told him that everything from
then on was strictly off the record and he acknowledged
that it was. Briefly told him that Marshall convicted

by judge and jury {n June '71. Two witnesses Chant and
Pratico had given evidence. They had earlier given
written statements which were known to Defence at time

of trial and both were cross-examined on them. He asked
how the case had arisen and 1 told him that a lawyer had
been making inquiries (told him name of lawyer and date of
letter - did not read contents - also reminded him of

BTL comment which he acknowledged he had seen. Told him
that an individual claimed that another had confessed to
him in 1979 that he had in fact stabbed Seale. He wanted
names but 1 told him that that was all 1 was going to say
for now; the rest would be told when the investigation was
complete.

This a.m. (Sun. Feb. 21/82) met at Sydney police
station with investigators on Weatherbee case -
Chief MacIntyre kept me back and asked about Marshall
{nvestigation. Told him (Urquhart present) that 1 couldn't
say much about it - that it was an {ndependent investigation
and that when it was all over 1 would 1ike to be able to say
that here are the results of an {ndependent investigation
and that Chief MacIntyre had mo part in mor influence on ft.
Chief mentioned Donham and that he heard Donham was
questioning witnesses - was quite upset about the whole .
matter. - Told them I spoke with Donham but told him
nothing which vas not already public record.
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Harry Wheaton

Phoned Harry at home at approximately 3:30 p.a. Told

him about conversation with Chief and that 1 had recefved
several inquiries from Chief re progress of the investigatioa.
Told him I was concerned about awkward position I was in -
that I had been deliberately vague about situation unt{l
today when I told him as above. Harry said there had been
new developments and that he and Scott had decided there
would be no further communication until report for
Attorney General was ready. At that time they would sit
down with me and dfiscuss 1t. 1 said that was best for me
because now 1 could honestly say to Chief "I don't know."

Told Harry 1 had spoken with Donham after our meeting -
that I told him R.C.M.P. fnvestigating and that he knew
Harry was the investigator. Told him that as precaution
I went off the record but only related matters which were
of public record. Also that matter had been raised by
lawyer and lawyer's name.

Asked him whether Ebsary had been called at the trial
and he said no. (Had earlier mentioned that there had been
leaks about the case so {1f Donham got Ebsary's name 1t
would be obvious that someone had been talking.)

O Tues Feb. 23/82 Met at office with Wheaton and Carroll - they updated
<

" @

investigation. lﬂou belfeve Marshall to be innocent. |

11:00 p.m. - call Wheaton - suggested investigation
not complete until Chief MacIntyre questioned though he
should not be privy to conduct of investigatfon until
Dept. has had opportunity to decide upon it.

Wed Feb. 24/82 (Off work for personal reasons.

Thurs Feb. 25/82 spoke with Gale and Herschorn, briefed them on progress of

investigation. Gale had already been briefed by Christen. '

- Phoned Harry Wheaton after | began reading transcript
and realized that trial was fn Nov. '71 and not June '71 as
I originally thought. (Believe Chief MacIntyre had given
this date during our first meeting.)

- Also told Wheaton that sections which may be relevant
were $s. 617 and 683 of the Code. He was going to put those
sections in his report as éserwing scrutiny.

_2:45 p.m. (phoned) spoke with Cpl. Carroll re Allen
case. Mentioned he had spoken to Pratfco who said he had
been pressured by police to 11e.
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Feb. 25/82 -3:40 p.m. - Returned call to Mr. James Warren,
983A Westmount Road (539-2786) - said he was brother-in-law

( of Sandy Seale. Had heard rumors that R.C.M.P. were
{nvestigating and family was concerned that Marshall was

| ﬁ/ going to be Tet out of jaf)l. Asked him for source of
rumors and he mentioned he "heard it around” and also from

mother-in-law who 1ives {n New Waterford.
- Told him R.C.M.P. were looking into 1t but I could

not comment further. Told him not to worry. 1 would take
name and address and probably would contact him at some !

future date.
-Immediately phoned R.C.M.P. - spoke with Wheaton and
advised him of above.

Feb. 25/82 9:00 p.m. - phoned Harry Wheaton at home. - told him I had
Just finfshed reading transcripts of evidence of Chant and

l ég * ) Pratico. Told him that 1t was now my opinion that Crown
) never disclosed first statements to Defence.
' W= % (Just occurred to me while writing that possibly the
1st statements were mentioned during the preliminary fnquiry
l o5 - this is very doubtful because surely defence would have
Cy cross-examined on them at trial.)
‘ (A1so my feeling, though I didn't mention to Wheaton,
] that Rosenblum and Khattar should be specifically asked

whether they were aware of existence of 1st statements.)
\y» - Harry mentfoned latter possibility though we didn't pursue

l Vg 1t further. He also stated that he and Scott were going to
y} see MacIntyre tomorrow.
l \ A ) Wheaton doubtful whether Defence ever learned of further
@ investigation which probably was {n progress while the case
l was under appeal.
a2 9:05 a.m. - H. Wheaton phoned to confirm my opinfon that
' e Defence did not know of previous fnconsistent statement.
1 told him that in my opinfon they did not. HN. Wheaton
said he and Scott were going to see Chief MacIntyre this
l morning. '
— "—_"@ 9:30 a.m. phoned Herschorn - told him of above.

11:35 a.m. - H. Wheaton dropped off Preliminary lnquiry
transcript and Vol. 2 of trial transcript.

(vol. 1 and factums, decisfon and charge had been left
here by Wheaton on Tuesday, Feb. 23)

? - H. Wheaton conf'd that meeting with Chief MacIntyre

vas ia p.m.
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March 1/82
Notes began
4:00 p.m.

e | 2

Harry Wheaton called this a.m. to say that meeting
with Chief MacIntyre had gone down on Friday p.m. - Just
Insp. Scott attended as Wheaton was fnvolved in a
surveillance exercise.

- Said MacIntyre had dismissed whole thing out of hand
and Scott did not have sufficient details to pin him down.
(Remember wondering why Wheaton had not thought this
investigation more important than surve{llance exercise
but I did not communicate this to him.) Said Chief pinned
his argument on fact that Marshall had mdHarris and Gushue
in park and they said there was only one other person. '

1:30 p.m. Harry Wheaton had left message re important
message and 1 returned his call. Said he had interviewed
Patricia Harris who had given statement - he read it to me.
- said she had been pressured by police - that there was
more than one person present at time she met Marshall,

- Said her parents were not allowed to be present. (mother
told her she had been ordered to leave police station).
- Wheaton requests that I interview her.

3:00 p.m. Wheaton and Carroll arrive. P. Harris arrives
a few minutes later. I question her in their presence.
- She confirms above. Says she gave more than one statement.
That she was in tears; that Gushue was brought in during
guestioning - that she and he felt 1t would be best to get
1t over with though she can't recall discussing with him
the number of people who were in the park. - says she can
only recall Urquhart's name though others were present.

- says she was first questioned a few days after the
incident.

- feels the police acted improperly.

- said she was not convinced at time that Marshall
was guilty.

- said she was aware of what his defence would be prior
to giving evidence at preliminary on July 5/71

- didn't meet with prosecutor MacNeil.

- says she doesn't know where Gushue s now.

Impression - truthful person doing her BEIT T recall thougl

having difficulty because of passage of 11 }élrs.
- safd no one had contacted her prior to today when

S/Sgt. Wheaton contacted her. Was very surprised to say the least.

- Says that she had been troubled by evidence she had
given at time - has discussed with her parents since.

= Asked her not to discuss with anyone - fewer people
who know the better.
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Sun Mar 28/82
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et at office with M. Wheaton - mentfoned he was going
to Dorchester on Monday, March 8 to take statement from
Marshall, Updated fnvestigation.

Later h'.. Urguhart called re unrelated matter. Chief
came on phone; wanted to know about Marshall - told him
I was not at 1iberty to discuss.

Urquhart comes to office - tries to find out about
fnvestigation - tell him I'm not at 1{berty to discuss.

Had meeting with Wheaton - didn't record date.

- met at noon with Wheaton - says he has talked to
Lew Hatheson.

3:10 p.m. - Ian MacNeil called - wants to be remembered
when story breaks - said he had been speaking with
Aronson no comment - famfly - n/c - Told him I couldn't
comment - called H. Wheaton and advised him of call.
(Ian knew of 3 options - parole, new trial, pardon)

- 3:50 p.m. - Dr. Donovan called - {s going to record
cat skan for Ebsary - advised Wheaton.

4:00 p.m. - Spoke with Wheaton - said he had been contacted
by Dolphe Evers who confirmed that fibers on knives taken
from Ebsary's wife's basement came from Marshall's jacket
(he had saved original exhibit).

- Wheaton asked me to check at Court House for Seale's
Jacket - I did and returned call and not there.

4:20 p.m. - Returned call to B. Urquhart - said he was
disturbed that he was hearing about Marshall case on the
street - safd he heard parole, pardon, new trial (no doubt
in my mind he had been speaking with Ian MacNeil - told
him I was privy to the fnvestigation and couldn't comment.

- First learned that story broke while en route to
Halifax on Wednesday, March 24/82,

- Thurs. March 25 - while in Halifax - learn from Anne
that story had been carried on front page of Wednesday's
C.8. Post - also that Pratico had been interviewed on
radio and had denfed changing his story.

= Learned from other family members that jury foreman,
S{mon Khattar & Chant were also on radfo.

= 12:30 p.m. today lan MacNefl called me at home.
Nas aware of Ebsary and also that we had enough evidence
to charge Ebsary. Speculated that Marshall could be
pardoned and then Ebsary charged with murder. No comment.
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= Called H. Wheaton - will bring me copy of report
tomorrow - told him about lan Mac Neil

- B. Urquhart called me - wanted to know 1f Ebsary
was being charged on Tuesday - told him no - that he
was probably going to N.S. Hospital.

Gary Green Billy Urquhart Barbara Floyd
Pratico not in park
Int. by Maclntyre &
Mullowney
Ratchford - Donna Ebsary
(father had
admitted to her)

Called 6. Gale in the a.m. to ask him about Chief
MacIntyre's visit. (I had been advised day before by
Wheaton that MacIntyre had been to Dept.) Gale advised
Chief had been there with Marshall file. Two points
struck Gale:

1. Mitchell Sarson: when Marshall had gone AWOL 1n
1979 he had stayed with Sarson's sister. Told him
that 1 believed the R.C.M.P. report made clear that
Sarson wasn't most relfable witness.

2. That Chief had produced statements from Ebsary's
wife, son and daughter which were opposed to what
they were saying now. 1 said that 1f such was the
case the probable explanation was that they were
1iving in fear of Ebsary at the time.

Told him I was concerned about fact that Chief was
producing statements now which nefither I nor the R.C.M.P.
had known about before - told him I would confirmm this
with K.C.M.P. and get back to him.

Gale also under impression that someone had recently
been charged with threatening witness - I replied that
if so 1t was not to my knowledge. He also belfeved Chief
had safd that Ebsary had been charged on night in question
with carrying a 12" butcher knife - told him I belfeved

that related to April, 1970 incident. (R.C.M.P. Tater—

confirmed this was so.)

- Significant that Chief left nothing with Gale -
collected all papers before leaving.

Gale and I also spoke about Aronson and letter
dated April 7?7, 1982 - can't recall contents.
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After call with Gale, phoned Wheaton who confirmed
that they had known nothing about earlfer statements
by Ebsary's wife and family. Safd that on the two
occasfons when they had briefed MacIntyre they had
asked him ;thethcr he had anything further which might
help the investigation - he had safd no. (It 1s now
clear that MacIntyre has been less than forthright
throughout and 1 belfeve that from the beginning he
has set out to have the investigation reach a
predetermined goal; at best he has been manfpulative.) '

Chief MacIntyre: - now seems clear that he used
the Feb 3/82 meeting to "set up” both Scott and myself,
i.e. he produced only those parts of the file for which
he had an explanation e.g. both statements from each of
Chant and Pratico - results of November 1971 R.C.M.P.
investigation, his theory re Mitchell Sarson. He
probably felt the R.C.M.P. would merely go and check
Sarson - that would lead them back to Ebsary who had
already passed the polygraph. Doubtful that he figured
on the detailed investigation which ensued. (Feelings
shared by Scott at our April 16th p.m. meeting described

below.)

- Significant that Chief has always retained full file
fn his possession and only turned over what was specifically
asked for. e.g. did not volunteer fact of previous
statements by Ebsary’s wife mor the statement of Patricia
Harris wherein she describes a person 1ike Ebsary.

- At time of first briefing by R.C.N.P. he pointed to
Harris testimony as being proof that Rarshall story was
not true - then R.C.M.P. interviewed Harris who gave her
story which damaged Chief's theory. He then related to
6. Gale why Harris was unreliable witness who couldn't

be belfeved.

In cal) with Wheaton, he suggested that he, Scott and
I meet. I agreed - he phoned back to say meeting was
on for 2:00 p.m. - had meeting I suggested that they
should demand file and all information from Chief and
threaten use of 3;“_9 n_q;_r_u_n_;,lt_g;nry. They wanted-
a direction to Chief from A.G. to tura over information.
- Also discussed having a meeting fa Halifax with 6rass
1 agreed and they were going to try 1t on Christer
- they, as stated, denfed knowing of previously existing
Ebsary statements.

- 1 phoned Gale agafn and told him of above meeting -
said he would wait until Monday to hear from Christen.
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1:45 p.m. - Wheaton called me at home to say they

had almost completed taking statement from Donna Ebsary
and we agreed to meet at my offfce at 2:30 p.m. Also
briefed me on what she was saying.

While on phone told me that he and Herb Davies had
gone down to see Chief MacIntyre late Friday p.m. and
had spent a couple of hours with him. After befng
pressed Chief turmed over previous written statement
by Patricfa Harris ia which she described somecone
matching Ebsary. (Wheaton safd Chief went scarlet f
when pressed about this statement) - also turned over
November 1971 statements of Mary & Greg Ebsary (probable
that R.C.M.P. had seen these during 1971 {nvestigation
which 1s an out for MacIntyre).

Also told me that Herb Davies had noticed Chief slipped
some of the information on floor behind desk - believes
it was some information with transcript attached relating
to threat by Xmas against Pratfco - believes there was a
charge against Xmas at time.

- Said he also saw Prosecutor MacNeil's notes on
Chief's file.

= Left with only statecent and a few other papers -
st111 did not demand full file and all Information from
Chief.

Meeting with Donna Ebsary - my office 2:30 p.m. Saturday,
April 17, 1982 - met with above noted and S/Sgt. Wheaton -
24 years old - working in Boston - no work visa -
extremely anxfous that publicity will alert American
suthorities to her situatfon - working in some sort of
furniture factory - didn't volunteer particulars and |
didn't press.

- she has some university training (2 yrs) and has
completed N.S. Grade XII - {s embittered because of
youth spent under father's roof - says she has trouble
mixing with people to this day - was not allowed to
have friends or bring anyone home. Was not allowed out
of own yard except to attend school. Is obviously a
bright individual-who-srtfculates very well - says she
has vivid recollectfon of night of Seale murder.

- Gave written statement to Wheaton which I read as
I interviewed her. Describes MacNefl and Father coming
home on night of murder and father washing brown handled
knife. (Not consistent with Exhibit #8 - probably murder
weapon) - says he took ft upstairs and she looked for 1t
on several occasfons afterwards but could never find ft.
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Also described re-enactment of murder by her father for
her uncle Bob Ebsary from Newfoundland. Her description
of that event matches perfectly with Marshall's most recent
statement gnd also that of MacNeil particularly the

words: “"you want what I've got...etc."

She said that in 1971 - she was not questioned by
the City Police - she wafted outside police station
fn car with dog for hours while her father, mother and
brother were questioned. (Though she couldn't remember,
this was undoubtedly during the Nov '71 {nvestigation.) :

Told me about her home 1ife and fact that her father
could be very violent - always had knives. Would break
up furniture or sell {t for booze. Was always "bringing
stray males home."

- She left after assuring me she would cooperate.

Told Wheaton that 1 thought he should get entire file
from City Police. Said he would go down Monday and get {t.

This a.m. - phoned by Herschorn on unrelated matter -
told him there were new developments in Marshall - he
phoned me back with him and Gale on conference phone.
Briefed thea thoroughly on above. Suggested that
investigation should mow focus on city polfce - Gale
was going to speak with Attorney General re direction
to City Police under Police Act to turn everything over
to R.C.N.P.

Phoned Wheaton - told him I wanted copies of newly
acquired statements - he also advised that Scott told him
they now had enough to favestigate and not to go to
MacIntyre for rest of file. Would bring statements dowm
this p.m.

1:30 p.m. Wheaton arrived with statements of Ray,
Greg & Mary Ebsary dated Nov. 15/71; Donna Ebsary
17 April 82; Patricfan Harris 17 June '71 - also s
going to provide me with Chant and Pratico 2nd statements.

= note Patricfa Harris not complete - 1.0. may have
been a p. 2. .

- also showed me statements of O'Raillcy girls at Teast
one of whoa safd she had told Harris to say she saw old
man with white hair and long coat. Note this statement
was taken before Harris' 2nd statement, though polfce
could have previously been aware of what 0'Reilley was
going to say thus affording them an excuse for not
belfeving Harris' first statement.
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Insp Scott called just as Wheaton was leaving. Said
he was concerned about Marris statement and fact that
Maclntyre had been holding back. Said that they had
briefed Christen, were preparing a presentation, and
expected that there would be a meeting.

Told him that I was disappointed that they stil) didn’'t
take all of file from Chfef. He safd they couldn't be
sure of getting it all that way.

Said they would keep me informed. Told him Gale £
expected to hear from Christen and that there would
1ikely be further developments ia the week.

In meeting with Wheaton also discussed advisability
of questioning Rosenblum. Told him ft would be extremely
materfal to the admissibility of the present testimony of
Chant and Harris to show that Defence did not know of this
evidence at the time. - f.e. must be able to show that
this evidence was';ifeft out by defence for tactical reasons.

Had visit from Allan Story, writing for Globe and Mail.
Knew Donna Ebsary's name and fact she was in Boston.
(Apparently got it from Ratchford) said Wheaton down in
Boston last weekend - I told him this was not so. Said he
had been told by City Policeman that | was wondering who
next Chief was gofng to be. [ denfed making such a
statement.

Called H. Wheaton and told him of Story's visit.

10:15 a.m. lan MacNeil visited - discouraged him from
contacting witnesses - told him case would be ruined {f
they took off.

a.m, = Jim Carroll at office re Allen case - says he's
going to see Ebsary when be leaves.

3:30 p.n. approximately - Rarry Wheaton comes to office.
says he's had another meeting with Ebsary's wife and
son. Says that after polygraph Ebsary stays in Ms
rooa for 7 years. - confirms that he has fetish about
knives and Wheaton takesthem and sends to lab.

Is going to Dorchester to take statement from Karshall
on Monday. Wants to know 1f I can suggest any questions.
Tell him 1'11 think about 1t and call him at home on
weekend. :
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Aftar Wheaton leaves, return call to Insp. Urquhart
re Patterson. When we finfsh, Chief comes on line. Asks
me for news on Marshall case - says they're not going to
put me in Jail are they. Have 1 been talking with thea?
Yes, I've been talking but I'm not at 1iberty to say what
about. Says OK I won't ask any more questions about f{t.

1. Chant

2. Pratico

3. Harris

My office - present John MacIntyre, Mike Whalley, H. Wheaton
Began with summary of Chambers appr. (

Chant - 2 st'd May 30 and June 4
- also read Feb 16/82 statement

- summarized

1. May 30, 1971 statement - meeting with Mike MacDonald
before this statement - can't recall whether this
statement was specifically read over by Don MacNefl
- doesn't remember whether Lew was in on conversations.

- p. 116, 117 - of transcript - Chant says he told
untruth when questioned by the City Police.

May 30th - MacIntyre only witness - Mike MacDonald
says he didn't.

2. June 4, 1971 - admits his handwriting on last page
of original - knew nothing about Chant's probation
- says all persons named were there - Burke definitely
there the whole time - mother there the whole time -
MacGee there whole time - something about
*nilk money® - doesn't know who brought it.

Re: Chant

- says he did not discuss Chant's criminal record with

MacGee prior to meeting

no threats or questions by anyone to Chant during

meeting.

- warrant 1ssued whea (probably same day)

- says he discussed with ponnfe - and Donnfe ordered charg

says he didn't mentioa Pratico's earlier statement oa

June 4th

- Between May 30 and June & - sbsolutely no conversatiom
between Chief and Chant

- When did he take Chant down to tracks? - Can't recall

exactly when that was.

- Between June A and July § didn't have any conversations

with Chant

- Can't recall any meetings between July 5 and Nov. 2.
- Chant says during adjournment at trial when he was declared

hostile witness, he was pressured by police and prosecutor
tn niue svidenrs = Marintvre savs he can't recall




Wed July 12/82  Urquhart - says Burke there whole time
- Chant's mother there whole time
1 3- came right back to Crown's office and spoke to
Don MacNeil - Sgt. MacIntyre authorfzed to
( lay the charge.

Patricia Harriss
June 17 8:15 p.m. -
June 18 1:20 a.m. -
March 1/82

J.F. Macintyre

- doesn't recall who was with her, but there was someone.
- doesn't recall other person being kept out of office. |
- doesn't recall 8:15 p.a. statement '

e U/{ - can't recall how long he was present during questioning.
ﬂv-;/ 3 .r\u/ﬁ\“\\v}* = may have thought she was over 16,
V/L/b ke . _;»'4{, g TS . can't recall whether he spoke to O'Reﬂ'ly previously.

b
2t 0 aatl Urquhart
j[)o &j’oﬁ-\,,u[r J}} - Doesn't recall finterview with Harriss
3/17*;f \’\)M i Vg0 > - doesn't recall 0'Reilly
SN o™ - - doesn't recall mother being there at the time

Vaal - no banging desk and hollering
Refer to Gushue statement

John Pratico
- did he know him before? had known him to see him before.
ﬂf\ R May 30 - figures he was lying when he gave 1st statement

Vo - | June 4§ - Just 3 present
3 - didn't belfeve 1st statement
= told him he wanted truth

-

- wouldn't say he was totally reliable but placed
credence where his story was corroborated by other

[ﬁ‘;ﬁ&"”fﬁ,’, witnesses (Chant and Harriss)

- wasn't aware that he vas in N.S. Hosp. between July §

4'/,.! J/‘b fo v and Nov. never

MacIntyre belfeves prosecution was aware of all statements

/A ;
v} /lr'A P upjuhlrt = no pressure tactics June 4
v}:‘\‘}yj‘%ﬁ W.Lf? : ::: ::t::::p:::;nt recollection of interview

o r I Ebsary - doesn't think he had any knowledge of Ebsary prior
MS:‘ /)’V( to Seale murder - (Urquhart concurs)
: - 1st knowledge was in November when MacNeil came
: forvard. ' '
~ = didn't know of previous conviction for carrying

M )r»d{ : concealed weapoa - April '70

| "U&N - don't recall any linewp.
pd

, Search for knife - creek drained
OM - 00 results

l-&----.-.--.-——
‘3_
,%‘_
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Recefved call from 6. Coles. - advised that he was
getting feedback from source he wouldn't fdentify
regarding lack of fmpartfality by the Crown - said
he wouldn't want us to prejudge the situation.

Became evident in our conversation that complaint
had come from Mike Whalley. Told him that when I met
with Whalley,MacIntyre and Urquhart (Wheaton present)
on Monday, July 12, that I told them that I didn't
believe Marshall had done murder, that there was
sufficient evidence to charge Ebsary. 0

6. Coles said they were concerned that I wasn't calling
enough witnesses. Magee was one of the names mentfoned -
told him 1 had prepared affidavits for Urquhart,

MacIntyre and Magee. That all affidavits would be
reviewed by Mike Whalley,that I would make any changes
they wished.

- that I was interested in getting fully story out.

- 10:30 a.m. to 12:15 p.m.

- Whally, Maclntyre, and Urquhart come to office with
affidavits 1 had pre'viously drafted.

- Urquhart and MacIntyre want to delete paragraph
regarding their lack of knowledge of John Pratico in
1971. Chief says it's possible that Pratico's mother
would have told him her son was on pills at the time.

- MacIntyre wants paragraph added relating to statements
he took from the Ebsary's on Nov. 15, 1971 after he had
learned about Ebsary's possible involvement in stabbing
from MacNeil.

- Told them 1 would make requested changes and have
them sign revised affidavits.

- Left them alone in my office to read Aronson's
affidavits while 1 talked in other office with V. King
R.C.M.P. comercial crime about another matter. Whea
I returned the Chief was reading the R.C.M.P. report -
and did not leave until he completed same.

- Assured them that I would do everything possible to
have their side of story presented.

John's Affidavit

Para. 15 - delete,

25 & 27 Insert Para between 27 and 28 relating to
statements taken from Roy, Greg and Mary.
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Dec. 6/82
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Re: Oscar Seale 562-1792

- Gordon Gale called this a.m. to advise that he had just
spoken by phone with Mr. Seale. Latter concerned that | was
not befng strafght with him and wondered what I was going to
do to protect his son's reputation.

- Told Gordon I would call Seale.

4:25 p.m. - (Brian present) phoned Seale - asked him {f he
wished to speak. Safd yes he was waiting for my call. Said
he vas concerned that I did not know about his son.

- suggested that he was concerned about his son's
reputatifon. He agreed. Told him that he should seek
independent legal advice - wanted me to recommend - told
him no but referred him to Barristers' Socfety referral
service,

- Started to ask me about case - replied that because he
felt that I had either misled him or deliberately 1ied in
the past that future communication—should be through his
solicitor.

- Pressed me about 1ie: “"Mell, didn't you? Didn't you
tell me that Marshall had taken the polygraph. Told him I
definitely had not; 1 had never lied to him. "Well am 1
dreaning 1t up®". Told him I did not know where he was
getting 1t. He safd “Don't put me down®.

Told him that all I was interested in was getting at the
truth. You're saying I'm a 1far and I'm saying I'm not - so
we have a stand off.

- Started to ask me another question but 1 told him I was
stopping here and refterated that he shouid retain a lawyer
and communicate with me through him.

Re: telephone conf. Martia Merschorn re Donald Marshall
coaf. 11:00 a.m. Notes 12:15 p.m.

- Phoned Martin Herschorn re unrelated matter - said he
ws just going to phone me. Inquired as to reasons why I had
decided not to call police officers. Told him that Court had
signalled that they did not want to get into that. When I was
asking for leave to cross on 0'Reilly statement, C.J. had made
the point that witnesses now admit they had 1ied, no point i,
getting into why they had 1fed. (Recalled that he had made at
least three references in that vein.

Also told him that I had conferred with Mike Whally during
the noon adjournment on Dec. 2/82. At that time Whally agreed
that there was not much point calling police because he felt
it vas obvious that all the witnesses were lying anyway.
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- Also told Martin Herschorn that the City Police
had fared far worse in the press than they had in court.
Told him that cross-examinatfon had lessened the impact
of the evidence of Harriss and Chant. - Chant agreed that
he had belfevéd Marshall guilty anyway - that his mother
and probation officer present when 2nd statement taken, and
that the police had kept pressing him for the truth.

- told him that Eddie MacNefl of Police Commission
had commended me on the job and said he would phone
MacIntyre to tell him about 1t. Also Oscar Seale had (
phoned office on December 3rd and left work that he thought
1 had done a good Job.

Bottom 1ine was that police had come through in best
possible 1ight and calling them would not have improved
their position.

Martin Herschorn asked whether I had been pressed to
give any theory, and 1 reminded him of our talk on Dec 2/82
wherein I had told him and Bob Lutes that when pressed I
told the Court that the Crown's position wvas inquisitorial
rather than adversarfal. Also reminded him of earlfer
conversations wherein 1 told him that the day would probably
come where we would have to take a position and that in my
professional opinion, we should at that time advocate
Marshall's acquittal. M. Herschorn said I should hold off
giving such an opinfon as long as possible because the
Deputy Attorney General was concerned that we should mot
appear to be espousing any particular theory. I replied
that I would do my best but that sooner or later a
position would have to be takes.

Notes re Marshall

Recefved unannounced visit at office by Chief John
MacIntyre ostensibly to discuss necessity of having wiretap
done in arson case being investigated by police.

Told him I had made copy of Dec 1 & 2/82 proceedings
re Marshall - as 1 told him I would do during discussion
at police statfon in August.

- Chief then began to rehash facts of case and try to
ascertain what my views now were at this s.uge of the '
proceeding. Told me he would go to his grave belfeving that
Marshall had fnflicted the wound to his left arm himself.
(Ref'd to fact that expert had said Jacket was cut as well
as torm)
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Also safd that reason Marshall had removed stitches 1a
arm was 30 that no blood sample could be taken from him when
he returned to hospital to have stitches removed. I querfed
whether Marshall knew that MacIntyre had arranged with
Or. to have'blood sample taken and he said that he had not.

- Ref'd to Marshall going back to scene and staying out
of Seale's 1ine of visfon so that Seale could not {dentify
him as the assaflant (Begs question of why Marshall would
have gone back 1n the first place)

- Was noncommittal on my posftion. (Mentioned during ‘
conversation that he would 11ke to see my factum, I didn't
acknowledge that I had heard the request.

Toward end of conversatfon, Chief told me that he had
had a meeting with the Deputy Attorney General and that at
end of that meeting, Deputy had walked around table, placed
his hand on Chief's shoulder and said "As far as I'm
concerned, that fellow was the author of his own misfortune.®

Telephone Conference with Gordon Gale

If Court accepts evidence given, then they have no
optfon but to acquit.

6. Gale said 1t was not the sort of thing to be talked
about over the phone, that I should come to Halifax so the
four of us could talk about f{t.

(Had initfally told me that he, Martin and Coles had
discussed my letter - not sure that he and Martin agree
with me - feels that a reasonable compromise position could
be taken.

Told him I would fly up In the a.m., 1.e. Jan 25/83.

7:15 leave
7:58 arrive Halifax

Preparation for Jan 25/83
= Refer to original appeal factum - how strong was Crown's
position?

= Refer to early memo's to Dept. - did I make 1t clear that
eventually we'd have to support acqultta'l? -

- Is suggested "coapromise®, a conpmiu of my professioul
integrity?
= Is there risk that a new trial would be ordered if we

wvaffle. Best scenarfo: acquittal, then lay charge against
Ebsary the same day Supreme Court acquits.
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Jan 25/83 - Fact that Ebsary to be released and constitutes danger

Do they want me to say that 1 have been instructed by
the Deputy Attorney General not to take s posftion in
this matter?

Trying to shift onus of decisfon onto Court and escape
complicity in or responsibility for that decision.
5 - Whole problem would not have arisen save for Whalley's visit.

notes of Jan 25/83
Heetins in Hfx Attended at the office of the Deputy Attorney General (
a

(Made Jan 26/83) (o105, Present were Coles, €ale and Herschorn.

. = Meeting lasted approximately 2 hours and began with
Mr. Coles explaining his perception of the role the Crown
ought to play in this case. Basically, he said that the

Crown should outline the strengths and weaknesses of the
/ evidence of the varfous {tems of evidence and then say to

the Court, "if you believe this, you can rule one way, but
if you don't, you can rule another way. Although he
maintained that such a posture would be a Crown position,
1 disagreed.

- It was my view that the Crown should take a definite
position on ultimate disposition of the case and that
should be that Donald Marshall be acquittted.

- Same points canvassed 3 number of times and at one point
Coles threatened to take me off the case - told him 1 would
prefer that he take me of f the case than order me to adopt
hs ®position” in court - fn which case 1 advised that I
would tell the court that I had been directed by the Deputy
not to take a posftion on the case.

- Coles said that there was not time for him to take me off
the case but if there were he would do so because he was not
confortable with my positioa.

. Stated that it was not role of Crown to take position that
it vas the responsibility of the Court to make the decision
- agreed with him on latter point but not on former - reminded
him that Crown in its factm fn 1972 had taken position that
the appeal should be disafssed.

- Coles said this was 8 different type of case-snd—Crown was
not cast in its usual role - that furthermore we were now
dealing with questions of fact not of law - that there was
no theory of the Crown.

- Told Coles there was 8 Crown theory and that even if it

( 2 were straight question of fact, Crown should still take a
position.

- In the end Coles said - “We're in your hands, try not to
create wore probleas for me than 1 already have.®
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Feb 8/83 Brooks McGuire, Campbell St., age 28 - 17 yrs old in 1971

( -

—

feb 9/83 -

Fedb 15/83 -

was at dance (St. Joes)

common knowledge that M § S were fighting that night -
though he didn't see it

common knowledge the two of them hated each other. (not

best of friends)

named other people - Mike Jamsel (Tom Jamael's son) - Florida
another fellow attending university in Ontario
N.B. McGuire said he had not seen incident himself
Information provided by Cpl. Woodburn

relayed to Cpl. Carroll

told him I didn't think there was anything worth following
up at this point.

spoke with Insp. Scott and Cpl. Carroll

re Brooks McGuire and Irving Cameron

Scott couldn't recall latter party only fact that he had been
told of someone by Chief MacIntyre. I told Scott that Carrol
had appraised me of converation he had had at Correction Cent
with Cameron - Scott safd be thought statement should be take
from McGuire just to confimm that he had not actually seen
anything - told him 1t would do no harm but I left it up to h
Told him Woodburn had not gotten back to me with more names

f’RT McGuire
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Feb 23/82 1. not complete until Chief MacIntyre questioned
2. should not be privy to conduct of fnvestigation

Feb 26/82 - Scott briefs MacIntyre

April 16/82 - MacIntyre meets with Gale

- Scott and I and Wheaton meet - [ told theam they should
demand file

- they want directions from Attorney General

- Wheaton and Davies go to Chief - but leave without demandigg
file.

Sat Apr 17/82 - telephone call with Wheaton - agafn tell him to demand file -
said he would go Monday and get {t.

Mon Apr 19/82 - phone conference with Gale and Martin Hershcorn - told thes
I thought investigation should now focus on City Police -

Gordon Gale said he would get direction under Police Act from
Attorney General to turn everything over.

- phoned Wheaton - Scott had told him they now had enough and
not to go get file - Scott phones later and I told him [ was
disappointed they hadn't demanded file.

April 20/82 - Attorney General's letter to MacIntyre
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MR. MARSHALL, Jr., Direct Examination

301.

precise moment?

A. I was looking at Mr. Ebsary doing what he
was doing and MacNeil was coming, MacNeil was with me.

Q. MacNeil was with you at that point.

A. Um-hmm. Well, he came towards me, right.

Q. Okay.

A. I grabbed him and I threw him and it was
at that point Mr. Ebsary was coming after me at that
point.

Q. Well, let's just - I know it all happened
fast but if we could break it down step by step. You
say that when MacNeil made contact with you, you threw
him. '

A. Yes.

Q. Now describe the motion there. How did you
make contact? When he made contact with you where were

his hands?

A. I don't remember.

Q- You don't remember that.

A. No.

Q. So how did you grab hold of him, where on his
body?

A. I'grabbed him right here.

Q. All right, now you're indicating two hands

against MacNeil's chest area.

A. Yes.

0. Yes?

A. And .

Q. And then?

A. I threw him towards the sidewalk and .

Q. You threw him towards the sidewalk.

A. Yes.

Q. Was there any conversation between you and
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302.
MR. MARSHALL JR., Direct Examination
MacNeil at that time?
A. No.
Q. Up to that point in time had you heard Sandy

Seale say anything to either MacNeil or Ebsary?

A. No.

Q. Although he may have been the one who called
him back. You don't know if it was you.

A. I don't know if it was him or I.

Q. So now you throw MacNeil away from you,
Seale is stabbed and down and you said that when you
threw MacNeil Ebsary was coming for you. What did you )
mean by that? Describe what Ebsary was doing at that point?

A. At that point he - after him stabbing Seale he
come towards me and in different words, he said I got
something for you too, you Indian.

Q. I'm sorry, I got something for you too what?

A. He called me an Indian, right? And he made
- he come towards me and he had something in his hand
and he walked towards me, I was about five feet from him
at that point and he walked towards me and he had something
like that and he went to stab me here and I blocked the
knife and he got me here.

Q. So he called you an Indian, and Sandy Seale,
he was black.

A. Yes.

Q. What if anything was said about Sandy's race?

A. I don't remember. The only thing I remember
Mr. Ebsary saying, do you want everything I have? That's
all I remember him saying to him.

Q. Now Mr. Campbell, could I have the . .?
Just stand down a minute, Mr. Marshall. Now I am Ebsary
and you say-I want you to put my hand in the position his

was in when he came at you.
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303.
MR. MARSHALL, JR., Direct Examination
Down low. Now do you remember if it was in his right
hand or his left hand?
A. It was in his right hand.
Q. His right hand. Okay. So then you say that

he lunged towards your stomach.

A. Yes.

Q. All right. So just grab hold of the blade
here and pull my hand the way the knife came.

A. He came towards there and . .

Q. All right. ©Now so the ruler is going towards
:your abdominal area. Now how did you move when the
knife was coming towards your abdominal area?

A. I pushéd his arm . .

Q. All right, now you are hitting my right hand
with your left hand. All right. So you pushed the knife
aside.

A. Yes.

Q. Now show us - previous evidence indicates
that you had a cut arm that night. Which arm was cut?

A. My left arm.

Q. Do you have a scar from that?

A. Yes.

Q. Will you show wit to the jury?

Okay. The record shows there's a scar on the inside of
Mr. Marshall's left forearm about three inches in
length. Would you show that to His Lordship? Okay.
All right. So I'm Ebsary coming at you. I want you to
show what you did.

A. (Answer inaudible)

Q. Now how did you get the cut in your left arm?
I'm coming at you like this, okay. Show us how the
knife makes contact with your left arm.

A. I grabbed him by the arm there and
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(10)

120)

(30)

Q.
A.

In Bedford. Who were you with?
Roy Gould. :
Roy Gould. And you borrowed this jacket, this yellow

Q.
jacket from Roy Gould?

A. Yes.

Q. And you were wearing it on the night of May 28 of this
yeax?

A. Yes.

Q. All right. Now had you been drinking on the night of
May 28 when you were at the home of Tobin's?

A. No.

Q. And where did you go after you left Tobin's home?

A. Down the park.

Q. Down to Wentworth Park. And did you go in the park?

A. Yeah.

Q. Were there people in the park?

A. No.

Q. Did you meet anybody in the park?

A. Sandy Seale. '

Q. SandySeale. Did you have any argument with him?

THE COURT:
Will you kindly ask the witnass to tell the story? Don't
lead him.

MR. ROSENBLUM:
Thank you.

BY MR. ROSENBLUM:

Q.
A.

What happened when you met Sandy Seale?
Talking for -

THE COURT:

Speak up, Mr. Marshall, pleasa.

BY MR. ROSENBLUM:

Unfortunately it is very difficult for him to do. I have
instructed him to do it and I am standing back for him to do
that very thing. Take.your hand down, Donnie, and speak loud.
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DONALD MARSHALL JR., Dir. Exan.

DONALD MARSHALL JR., being called and duly sworn, testified

as follgvaa .
BY MR. ROSENBLUM: Dir. Exam.

Q...

A.

Now Donald, I'm going to stay back here so that you have to
speak up loud enough for me to hear and by so doing, every
juryman here will hear you. Your name is Donald Marshall,Jr?
Yeah. '

Now speak out loud. Are you right-handed or left-handed?
Q::t-hnndod.

Just take your hand down. Now did you know the late Sandy
Seale? '

Yeah.

How long did you know him before he was stabbed on the night
of May 28, 19717 '

Three years.

Three years. Did you use to go places with him?

Yeah.

Were you good friends with him?

Yeah.

On the night of May 28, 1971 where were you the early part
of the evening?

Home of Tobin's.

Home of Tobin's - what street do they live on?
Intercolonial.

Intercolonial Street. And you stayed there until about
what time?

Uh -

Roughly?

About 11:00 o'’clock.

About 11:00 o*tlock at night. Now had you been in Sydney
or Cape Breton for a few days before May 28?2

No.

Where were you?

Trying to think of the name -

Take your hand down Donnie.

Bedforxd.
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BY MR. ROSENBLUM:
Q. Now when you met Sandy Scale, what happened when you met him

injthe park? ; :
A. We vere talking for a couple of minutes and Patterson come
down -

Q. What's that?
A. Patterson come down.
Q. You met a fellow by the nams of Patterson?

(10) A. Yes.
Q. What condition was he in?
A. Drunk.

Q. He was drunk. What happened then when you met Patterson?

A. Put him on the ground. Walked up to the bridge.

Q. Who walked up to the bridge?

A. Me and Seale.

Q. Will you put that hand down Donnie. We want to see and
hear you. Yes, you and Seale walked up to the bridge. Go
ahead. :

(20) A. Two men called us up Cresent Street.

Q. Two men what?

A. Crescent Street.

Q. Crescent Street, yes. What happened when you met these
two men up there?

THE COURT:

I appreciate your problem, Mr. Rosenblum, but you nmust try
to whatever extent you can not to lead. Youre doing it
‘all right now.
MR. ROSENBLUM:
(30) Thank you, my Lord.

BY MR. ROSENBLUM: 7

Q. Yes, you met two men. You'll have to take that hand down,
Donnie. I will tell youthnt'ropeatodly. You met two men
and you walked up towards Crescent Street. Go ahead.
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(10)

(20)

(30)

DONALD MARSHALL, JR., Dir. Exam.

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

A.

Q.
A.

Q.

A.
Q.

Q.

Bummed us for a cigarette.
Umm?

A éianatto.

What? -

Smoke.

What about them?

Asked for a cigarette.

What?

And a light.

When they asked you for the cigarettes and the light, what
did you do?

I gave it to thenm.

Go ahead.

I asked them where they were from. 65aid Manitoba. Told
them they looked like priests.

Told them what?

Looked like priests.

Why did you make that remark to them? Take your hand down,
Donnie.

Looked like it.

In what way?

Dressed.

Unm?

Dress.

What kind of dress? How were they draessed?

Long coat.

What colour?

Blue.

What religion are you yourself?

Catholic. ' ) —

So when you asked them if they were priests, did you get an
answer? '
MacNEIL:

No, no, my Lord. I don't think hs said he asked them if they
were priests. At least not that I could hear. He said they
looked like priests. He didn't say that hs asked them.
ROSENBLUM:3

I'm very grateful for your interruption but plsease, it ii

I ARE ..V e - e.dav .l v awor _
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DONALD MARSHALL, JR., Dir. Exam.
MR.

e 10

MacNEIL:

Just one minute, if Your Lordship pleases, I take an
objection to my learned friend leading the witness. I am
suggesting that he is putting words into the mouth of this
witness that he never uttered.

THE COURT:

Now gentlemen -

MR. ROSENBLUM:

It is very harsh language, My Lord, with the accused on the
witness stand. I resent that. However -

BY MR. ROSENBLUM:

Q. What did you say to these men?

A. They looked like priests.

Q. Yes, go ahead. Did you get an answer to that?

A. Yeah.

Q. Tell us.

A. The other guy, the younger one, said, "We are".

Q. Go ahead.

A. They asked me if there were any women down the park. Told
them there were lots of them down the park. And any
bootleggers. I told them I don't know.

Q. Take your hand down, Donnie, pleasze.’' Go ahead.

A. Told us, don't like niggers or Incians.

MR, MacNEIL:

Can't hoar the witness, My Lord.

THE WITNESS:

We don't like niggers or Indians. Took the knife out of his
pocket -

BY MR. ROSENBLUM:

Q.
A,
Q.
A,
Q.

Who dia? ' —
The older fellow.

What did he do?

Took the knife out of his pocket.

Yes.
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DONALD MARSHALL, JR., Dir. Exam.

A.
Q.
A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.
Q.
A.

Q.

A.
Q.
A,
Q.
A.

A.

Drove it into Seale.

Whats part of Seale?

Kerdt

Are you referring to the stomach?

Yeah.

Yes. And then?

Swung around me, moved my left arm and hit my left arm.

HEit your left arm? Just roll back your sleeve, pleasae.

Is there a scar now visiblie from the slash of thas knife?
Yes.

Just show it please.

W.tness complied.)

Is that the scar that the doctors described?

Yeah.

Saow it to His Lordship as well. On what arm is that

slash? '

Left arm. :

On your left arm. Yes, after that happened what did you do?
Ran for help.

Where did you run?

Byng Avenue.

Take your hand down Donnie. Did you meet anybody on Byng
Avenue?

Yeah.

Who did you meet?

I don't know his name.

Take your hand down.

Don't know his name.

Take your hand down, please. Did you cee him on the witness
stand here? | ' ; :
Yeah.

May I suggest the name, My Lord? May I suggest the name of
the person he met on Byng Avenue? He can't recall his name.
Was it Mr., Maynard Chant?

Yeah,
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287.

I don't know the name of the street where the Keltic
Tavern was.

Q. Your voice is getting soft again.

A. On George Street, I took the route on
George Street to the park. That leads to the park.

Q. And did you go to St. Joseph's Hall?

A, No, I didn't make it there.

Q. Where did you go?

A. I went to the park to see if any of my
Indian friends were there at the park that time to
join up with them and I met Sandy Seale at the park.

Q. Yes. Now had you known Sandy Seale prior to
that day?

A. Yes, I met him in dance halls. I knew him.

Q. So you met Sandy Seale exactly where in the
park?

A. In the center of the bandshell area and the
pond there. I met him around the middle of the park.
And I asked him where he came from and he told me he came
from a dance and he was heading home.

You can't tell us what he said to you.
2 Okay.
But you and he had conversation.

L eI A o]

Yes.

Q. You can tell us what you told Sandy but you
can't tell us what he told you. Do you recall what you
said to him at that time?

A. I asked him where he came from and he told me
where he came from and . .

Q. Just take your time. What if anything did the
two of you decide to do or did you go your separate ways
at that time? '

A, We didn't go our separate ways. I was down
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MR. MARSHALL, JR. Direct Examination
there to see if I could find my Indian friends down there

and I told him I was ogoing to try to scrape up some
money for later on and . .

Q. And what did you want the money for?

A. Probably head out to the bootleggers or
something when we get home on the Reserve.

Q. And how did you intend to get the money?

A. Like I usually do. I bum it down there.
Like I bum it off people.

Q. You're saying you usually bum the money off
somebody in the park.

 A.  Yes.

Q. All right. So where did you and Sandy
proceed after you met him in the bandshell area?

A. We walked to the footbridge in the park up

there.
Q. That's a bridge which spans a creek there?
A. Yes.
Qs Yes?
A. And at that time we were - I don't know what

we were talking about at that time and two people, one
of the_people there was on Crescent Street, asked me to
give him a cigarette at that time.

Qs Now you said two people.

A. Yes.

Q. Where were these two people that you're
referring to?

A. They were on Crescent Street.

Q. And you and Sandy were down at the footbridge.

A. Yes.

Q. So what'd be the approximate distance between
these two people and you and Sandy -Seale?

A. About . .
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Q. Well, take lengths of this court room.
One, two, three, four lengths of this court room or

what?

289.

A. Three or four. Four maybe.

Q. About four lengths of the court room. Yes?

A. And one of them asked me if I had a
cigarette on me and I had one so we were going to go,
we were going up to where these two people were and I
met this other couple that were on Crescent Street.

Q. Now this was before you got to the two who
had asked you for the cigarette?

A. Yes. :

Q. Now who were these other two people you met?

A. Terry Gushue and Patricia Harris.

THE COURT: Is that Terry?

A. Yes.
MR. EDWARDS: Terry Gushue.
A. And they asked me for a cigarette at the

same time. I went to see Terry Gushue and Patricia
Harris and Sandy Seale walked up to the .

Q. To the two that called you in the first place.

A. Yes.

Q. Okay. Now you are in location with Gushue
and Harris.

A. Yes.

Q. Then there's the two guys, the two people who
asked you for the cigarette. Where is Sandy at the time
you're with Gushue and Harris?

A. He's with the two men that asked me for the
cigarette already.

Q. So we've got two groups of three.

A. Yes.

Q. Now how far are those two groups of three

apart?
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‘ MR. MARSHALL, JR. Direct Examination
A, Two lengths of this court house.
Q. The court house or the court room?

A. The court room, I mean.

Qs Now where you were with Gushue and Harris

were the other three visibile to you?

A. Yes.
Q. Describe the lighting there that night?
A. I don't remember the lighting.

I can't recall that.

Q. Could you or did dyou observe what Seale
and the other two were doing?

A, No. They were just standing there.

Q. And what about you and Gushue and Harris?
What were the three of you doing? _

A. After I gave them a cigarette I asked them

where they came from and they told me they came from

the dance.

Q. Again you can't tell what anybody told you.
So you were having a discussion.

A. Yes.

Q. So how long were you with Gushue and Harris?

A. A few minutes.

0. Pardon me?

A. A couple of minutes.

Q. A couple of minutes. Yes. So then did they

leave you or did you leave them?

A. We both left each other. They were going
home. They were on their way home.

Q. Yes. Now Terry Gushue, what kind of condition
was he in that night?

A. He was drunk.

Q. He was drunk. What about Patricia Harris?

A. She was in pretty good shape. I don't think

she was drinking, or if she was she didn't drink too much.
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Q. Had you known Gushue and Harris prior to that
evening?

A. Yes.

Q. Okay. So after you and Gushue and Harris
left each other, as you say, where did you go from
there?

A. I went to join up with the other party that
called Sandy Seale and I up.

Q. Sandy Seale and the other two.

A. Yes.

Q. Now up to this time, when you left Gushue
and Harris, did you know ‘who the two people were with
Sandy Seale?

A. No.

Q. No.

A. I met them when I walked in through the park
area. They were talking to a man and woman in the park
at that time. That's where I first seen them.

Q. This is before you even met Sandy Seale.

A. Yes. 1

Q. Do you know who they were talking to at that
time?

A. One of them was - when I was in the Air Cadets
he was one of the officers that took care of the groups
and I was in his group so I knew him.

Q. Do you know his name, first or last?

A. I don't know his name.

Q. Okay. Do you know who the other person was
these two were talking to?

A. No. It was a woman that was with the person I
knew. ‘

Q. Okay. So when you first went in the park you
saw these two people who later asked you for a cigarette.
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293.

you have left Gushue and Harris and you're going up
to join Seale and these two men who asked you for a
cigarette.

A. Yes.

Q. Take it from there. What happened to
them?

A. When I joined up with them I started talking
to the older person that was there and I asked him how
are you doing and whatever, and . . .

Q. All right. Now before we get into that
conversation, describe this older person. I take it
you're saying that one of the men was older than the
other.

A. Yes.

Q. Describe the older person. How tall was he,
what colour hair did he have, if you saw that, how was
he dressed?

A. At that time he was about 50 years old or?
whatever and he had white hair, glasses on and he had
some kind of a navy coat on, some kind of a cape he had
on at that time.

Q. A navy coat or a cape.

A. Yes.

Q. Yes?

A. And . .

Q. Did you know him when you saw him?
A. No.

Q. Do you know who he is now?
A. I think so, yes.

Q. Is he in this court room?
A. Yes.

Q. .Would you point him out?
A. He's right there.

Q. What's he wearing?
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A. Wearing a brown coat with a blue shirt.
Q. The record shows he's pointing to

Mr. Ebsary. All right. So you and Mr. Ebsary had some
conversation when you joined up with the three.

A. Yes.

Q. Now can you tell us what that conversation
was?

A. I asked him about his coat he had on, I told
him you look like a priest with that coat on, he told me
he was a preacher or something, I don't know, and he said
that he was a sea captain and he was a priest or some sort
of a priest, I don't know what kind of a priest he was,
and we were talking and . .

Q. What were you talking about? What type of
things were you talking about?

A. I asked him where he was from and he told me
he was from Manitoba, right, and he asked me if there was
any women around the park area and at that point I hung
around the park for about three years at that time and
I told him there was all kinds of women in the park and
whatever, and he . .

Q. Take your time, try to remember everything that
was said as best you can.

A. The only things I remember is he told me he
was a priest and a sea captain, and he offered me, he
offered us, Sandy Seale and I, he offered us to go to his
home while we were talking and he told us he had a quart
of rum up there at that time and . .

Q. And what did you or Sandy say to that
invitation?

A. I said no to him because I didn't know the
person and in '71 the Indian friends I had, we had to
stick together for gang reasons or whatever it was.
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Q. Are you explaining now why you didn't go

to this man's home?

A. I wasn't interested in going to his home.

Q. So when you refused the invitation to go to
his home, was there any conversation after that?

A. He told me he just lived around the corner
where we were at on Crescent Street and he proceeded
to go home, right?

Q. He proceeded to go home.

A. Yeah.

Q. Now what way did he walk?

A. What way?

Q. Yes. How did he proceed to go home?

A. He walked - he was on Crescent Street and he
walked towards Bentinck Street. I think it's Bentinck
Street.

Q. Bentinck Street is another street that
borders Wentworth Park.

A. Yeah.

Q. Now before we leave that part of the
sequence of events, what about the other man who was with
Mr. Ebsary at that time? Did you know him before?

A. No.

Q. Was he taller or shorter than Ebsary?

A. He was taller.

Q. VYes. And could you - do you remember how he
was dressed?

A. He had a brown corduroy coat on, that's all I
remember of him.

Q. Now what could you say about his condition at
the time?

A. He appeared to be feeling pretty good.
Apparently he was drinking, I guess.
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Q. What made you think that?
A. Just by his condition, I guess. I could

tell he was drinking.

Q. When you and Ebsary were having the
conversation, did this other man have any conversation
with you?

A. No.

Q. You already told me you didn't know who he
was at the time.

A. I didn't know him.

Q. Have you seen him since?

A. Yes, I seen him.

Q. Yes. And do you know his name?

A. Yes.

Q. What is it?

A. Jimmy MacNeil.

Q. Jimmy MacNeil. All right. So let's go back

then to where Mr. Ebsary you say started to walk away
from you and Sandy Seale. You said he started to go

home.
A. Yes.
Q. Where did MacNeil go when Ebsary left?
A. He went with him.
0 He went with Ebsary.
A. Yes.
Q. So that left you and Sandy Seale standing

on Crescent Street.
A. Yes.
Q. Now Ebsary and MacNeil walk away form you.
Were you watching them as they walked away?
A. Yes.
Q. Describe how MacNeil walked? =

A. I don't think I can describe how he walked. \U

I don't remember.
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Q. So what about Ebsary's walk, anything . .
A. No.
Q. So the two ofthem walked away from you.
How far did they get?
A. About two lengths of this court room.

Q. About two lengths of the court room. Okay.
Now what happened then?

A. One of us called him back.

Q. Do you remember which of you, you or Sandy
called him back?

A, I don't remember who.
Q. Do you remember what was said when you
called them back?
A. No.
Q. So when either you or Sandy called Ebsary and
MacNeil back, how did they respond? What did they do?
A. They came back. They walked back towards us.

Qs They walked back towards you.

A. Yes.

Q. Now you already said that you and Sandy
were standing on Crescent Street. Now what positions
were you in, side by side, were you in front of him or
in back of him, or just what position were the two of
you in when Ebsary and MacNeil started coming back
towards you?

A. We were standing side by side but I was in
front of Sandy Seale, beside him but in front of him.

Q. Beside him but in front of him.

A. Yes.

0. So how far were you from Sandy?
A,

Five feet anyway.

Q. Well, can you show us be spreading your arms
the distance that you and Sandy were apart?
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A. I'd say about five feet.
Q. Now you and Sandy were about five feet

apart and Ebsary and MacNeil are coming back towards
you.

A. Yes.

Q. Are they coming together or is one in front
of the other or just . .

A. They're coming together.

Q. They're coming together.
A. Yes.
Q. I forgot to ask you. Is Sandy Seale standing

to the right of you or to the left of you?

A. He's standing on the right of me.

Q. He's standing on your right. So Ebsary and
MacNeil are coming back towards you and you say they're
coming together.

A. Yes.

0. Now were either you or Sandy Seale carrying
any weapons that night?

A. No.

Q. When Ebsary and MacNeil were coming back
towards you, could you see their hands?

A. No.

Q. ﬁas there any conversation among the four of
you as they came back. towards You on Crescent Street?

A. The only conversation that went on, Mr. Ebsary
told Sandy Seale if he wanted everything he had.

THE COURT: Sorry, Mr. Ebsary told Sandy Seale

A. If he wanted everything he had.

MR. EDWARDS: If he wanted everything he had.

A. Yeah.

Q. Now How far from Seale was Ebsary when he

) asked him do you want everything I have?

30.
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A.
Q.

He was standing almost together with him.
Almost together with him. All right.

Now you would've been standing slightly in front of

Sandy Seale.

A.

Q.
and Ebsary
Seale?

A.

Q.
were Sandy

A.

o

A.
everything
nothing.

right.
0.
A.
thought he
he stabbed
Q.

Yes.
Were there any words spoken between you
as he - he must've passed you to get to

No, there was no words between him and I.
Now when Ebsary spoke those words where
Seale's hands?

In his coat pocket. .

And was Sandy Seale saying anything?

When Mr. Ebsary asked him if he wanted

he had, I guess he didn't - he didn't say

Sandy Seale didn't say anythiﬁg.

No.

Okay. So what happened then?

He put his hand on his shoulder.

Who put whose hand on .

Mr. Ebsary put his hand on Seale's shoulder,

Yes.

And at the first time when that happened I
punched him in the stomach but apparently

him in the stomach.

So he puts one hand, you say Ebsary puts one

hand on Seale's shoulder.

A.
Q.
A.
Q.
A

Yes.

What does he do with the other hand?
He had it in his pocket.

He had the other hand in his pocket.
Yes.



10.

15

20.

25.

30.

v 50
MR. MARSHALL JR., Direct Examination
Q. Yes?
A. And he stabbed him at that point and at the
same time this happened pretty fast so when he asked
him if he wanted everything he had at the same time he

had him on the shoulder and at that time he stabbed
him.

300.

Q. I'm sorry, I missed what you said.

At the same time he put his hand on his shoulder he
what?

A, He stabbed him at the same time.

Q. Now show the jury the way Ebsary's hand
that had been in his pocket moved. Show us the motion
he made or he must've made towards Seale. Do you want
to stand up?

A. They were pretty close together. He had
him on the shoulder. He said do you want everything I
have and before he could say anything he put the knife
in him.

Q. All right. Now you took your hand out of
your pocket and you made an upward motion with your hand
and that's what you're saying the motion was that Ebsary
made.

A. Yes.

0 Okay. When Ebsary did that to Seale how did
Seale react?

A. He bent over.

Q. Did he stay there or did he go away?

A He fell down at that point.

Q. Seale did.

A Yes.

Q. All right. Now that's what two of the people
are doing. You were standing slightly in front and to
the side of Sandy Seale. Now when this happened, when
Seale apparently got stabbed, what were you doing at that
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that he had this knife in his pocket. He had that
knife, damnit he was ready, he was at the ready.
The prior conversation, just let me briefly recall
for you what Donald Marshall's evidence was on that
point, I'm going to say a little bit of Donald
Marshall in a few moments. Now, again you have to
go by your recollection, but our notes sav that/
Donald Marshall on direct says when he joined up
and after he spoke with Harris and fGoosu,,remémber
he said that Seale had gone to the two guvs who had
called him up for the cigarette. So then he leaves
Harris and Goosu, he walks over where Seale, Ebsary

and MacNeil are and he says now they had some conver-
sation then, which I take it lasted at least

several minutes and Marshall said to Ebsary, "I said
he looked like a priest. He said he was a nreacher
of some kind and a sea captain."” There were four
items of conversation there: '"He told me he was from
Manitoba," 'He asked if there was anv women in the
park.'" "He offered us to go to his home.,'" '"He said
he had a quart of rum." You heard Mary's evidence about
him inviting people home or taking people home from time
to time. '"He told me he lived around the corner from
Crescent Street.' Now, did that conversation (we'll
consider the significance of. it later), but for the
moment, let's consider whether or not that con-
versation did in fact take place, Well there were
only really two people who've given evidence on that
point: that's MacNeil and Marshall and I called them
both., It's up to you to decide about that conversa-
tion. Now what does MacNeil say? He says that after
he and Ebsary left the State Tavern, they were
walking straight through, minding their own business,
that's what he said on cross examination hy my
learned friend. Now he..there's no mention there of
whether or ot there had been prior conversation, but
on face value, you get the impression that there was



